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laws within its limits, why should not a city having a greater population 
also be required to meet such expenses? If the municipal authorities 
neglect to appoint a local board of health, authority is conferred by 
said section 11 upon the State Board of Health to appoint a health 
officer for such municipality. Section 14 also makes it the duty of the 
local (city) health officer to make certain investigation respecting 
sanitary measures, and to order the prevention and removal of all 
causes of sickness, and the succeeding secti'on makes such expenses a 
proper charge against the city. Section 16 also confers authority upon 
the local boarq of health (city) "to establish and maintain at the 
expense of their respective city, town or county, isolation hospitals". 
And authority is also conferred by this 'Section to establish and main­
tain quarantine and to provide for disinfection, fumigation and cleansing 
at the expense of the city, town or county according to whether it is 
done .within the jurisdiction of the local board of health or the county 
board of health. The local board of health, by section 17, also has 
equal authority with the county ,or state board of health, to call upon 
executive officers to enforce its regulations, and by the provision of 
section 18 a violation of these rules is made a misdemeanor. iIi is very 
apparent that it is the intention of this law that inoorporated' cities 
must pay the expenses incurred in enforcing the sanitary laws relating • 
to contagiOUS diseases within their limits. 

Very truly yours, 
A~BER'l' J. GALEN, 

Attorney General. 

Clerk of the Court, Fees Of, Complaint in Intervention. 
Clerk of the Court, Intervention. Intervenor, Liability 
Fees. Order of Sale, Foreclosure of Mortgage, Fees. 
closure Fees of Clerk. 

Fees, 
Of for 
Fore-

I. A party who files a complaint in intervention is liable for 
the payment of a fee as for the commencement of an action. 

2. The Clerk of the Court should charge a fee of one dollar 
for issuing order of sale on foreclosure of mor.tgage. 

Hon. T. E. Collins, 
State Examiner, 

Helena, Montana. 
Dear Sir:-

Helena, Montana, Oct. 9, 1907. 

I beg to acknowledge receipt of letter addressed to you by the 
clerk of the district court of Carbon County submitting certain questions 
to you, and upon which you ask the opinion of this office. The ques­
tions submitted being 

1. "Whether or not a fee of five dollars is to be charg-Jd a 
party who has been allowed to file a cmplaint in intervention?" 

2. "Whethoer a ° charge of one dollar is to be made for an 

cu1046
Text Box



OPINIONS OF ATTORNEY GENERAL. 169 

order of sale on foreclosure of mortgage?" 
Section 4636, Political Code. provides that the clerk must collect 

from the plaintiff at the commencement of the action the sum of five 
dollars. Section 589, Code of Civil Procedure, deals with the subject 
of intervention, but does not specify what fees, if any, must be paid 
by the intervenor. Where one is made a party to the original action 
he must then answer or a default judgment can be taken against him 
and he is forever thereafter barred from contesting any judgment 
which may be obtained by any party to the action. And the same result 
is reached where he is subsequently brought into the case as a party 
defendant by order of the court; for in either event he must answer 
and is bound by any judgment obtained by the other parties. But 
w.here he is not made a party to the action in invitum he is not bound by 
any judgment obtained or proceedings had in the action and is fre'e to start 
an independent action. Where then by his own voluntary act he comes 
into the case and sets up his cause of action by separate pleadings 
he is in effect a plaintiff. -The general principle appears to be that 
an intervenor "assumes the position of plaintiff against those who are 
called upon to answer his complaint in. intervention and is subject 
to all the rules which regulate pleadings and practice between the 
plaintiffs and defendants in similar cases." 

17. Am. & Eng. Ene. Law, 180. 
Braithwaite v~. Akin, 3 N. D. 365. 

You are therefore advised that the clerk of the court should collect 
a fee of five dollars from the party who files a complaint in intervention. 

The subdivision of said section 4636, Political Code, which. requires 
the clerk to collect a fee of one dollar for issuing order of sale on 
.foreclosure of liens does not limit that portion of. the section to any 
particular class of liens. A mortgage is as much of a lien as is a 
mechanics lien, hence the fee should be collected by the clerk. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Corporations, Use of the Word "Trust" or "Savings" in Title. 
"Savings" and Trust," When to Be Used in the Title of Cor­
poration. 

Chapter 159, Laws 1907, prohibits the use of the words 
"Trust," "Trust Company,' "'Savings" or "Savings Bank" in any 
corporation not incorporated under Sections 590 to 61 I of the 
Civil Code. And the fact that the corporation using such 
words in its title was incorporated before the passage of said 
Chapter 159 ·does not exempt it from the operation of said law. 
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