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Hon. Harry L. Wilson 
County Attorney, 

Billings, Montana. 
Dear Sir:-

Helena, Montana, May 27, 1907. 

I am in receipt of your letter of the 14th inst., in which you submit 
the following question: 

Does Section V.Chap. 190, Session Laws 1907, change the th'en 
existing law as to the manner of ,assessing the property of State Banks 
and T,rust Companies? 

I do not understand that the late session law makes any matei"ial 
change relative to the assessment of the corporations named in your 
question. However, if any change is made, the l~tter law must be fol
lowed, and any attempt to distinguish between the present and former 
law would be futile, By this last act of the Legislature only the real 
estate is assessed to the bank, all other property is assessed by taking 
it into account in estimating the value of the shares of stock. and 
then assessing th'e stock to the owners. And in this it may be propel' 
to refer to the decision of the Supreme ,Court in Daly Bank etc. Co., 
vs. Board of Commissioners, 33 Mont. 101, wherein th'e court held that 
under Section 17, Art. 12 of the State Constitution, property that was 
assessed to the bank should not be taken into account in estimating the 
value of th'e .shares of stock assessed to the shareholders, for this 
should be in effect double taJration. 

The value of the shares of stock should the,refore be ascertained 
by taking into 'account all property, solvent credits, etc. of the Bank, 
except the real estate, which is assessed dh'ectly .to the corporations. 

Very truly yours, 
AlJBERT J. GA.11IDN, 

Attorney General. 

School Trustees, Nomination Of. Candidate, Failure of Clerk 
to Post Name Oil. Election .of School Trustee, Name as Can
didate Not posted. 

Under ~ection 1772, Political Code, as amended, the failure of 
the clerk of a: school district to post the name of a candidate 
for school trustee at least five claY5 hefore the election, where 
such candidate has presented a certificate duly signed by the 
required number of electors, does not invalidate the election of 
such candidate where he receives the highest number of votes 
cast. 

The facts in this case are c1earfy distinguishable from the 
facts in the opinion given to County Attorney Lentz on April 
12, 1907, to which reference i5 hereby made. 
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Helena, Montana, June 1, 1907. 
Hon. Phil Cole, 

County Attorney, 
Choteau, Montana. 

Dear Sir:-
Your letter of the 20th ult., requesting an opllllOn of this office, 

received, in which you submit the following facts: 
Under the provisions of Section 1772 of the Political Code, as 

amended by the laws of 1899, page 56, a candidate for school trustee 
delivered to the clerk of said school district, five days next preceding 
the election, a certificate signed by five or more qualified electors of 
his district, nominating him as a candidate for the office of school 
trustee. The clerk of the district failed to post his name as a candi
{late until the next morning, which was only four days before the 
election. Anoth'er candidate for such office filed his certificate of nom· 
ination, duly Signed, and his name as a candidate was posted at least 
five days before the 'election. At the election the candidate whose 
name was not posted by the clerk until four days before the election 
recived the highest number of votes. 

Upon the above facts you ask the following question: 
"Is the election of the person receiving the highest unmb'er 

of votes to be declared illegal becaus'e of the Jiailure of the clerk 
to do 'as required by law?" 

The part of Section 1772 which is material to the above question 
reads as follows: 

"In the districts of the second and third classes, having 
fifty or more children of school age, the names of all the 
candidates for !?embership on the School Board must be received 
and filed by the clerk and posted at each polling place at lea-;;;t 
five days next preceding the election. 

Any five qualified electors of the district may file with the 
clerk the nominations of as many persons as are to be elected 
to the School Boa'rd at the ensuing election." 

From your statement of facts it appears that the candidate fully 
complied with the law so far as it was within his power, and that It 
was through no fault of his that his name was not posted at least 
five d'ays before the election. We assume that his name was on the 
ballot used at the election, but whether this was so or not, so long as he 
had complied with the law, and had filed a certificate 'with the clerk, 
signed by the required number of electors, within the time provided 
by law, and at the ensuing election received the highest number of 
votes cast 'fOr any candidate, he is undoubtedlly the duly elected 
trustee of such district. If the clerk of the school district by omitting 
to post the names of the candidates whose nominations had been duly 
filed with him at the time the law designates that he should do so 
could deprive such person of the right of being a candidate at such 
election, it would be within the power of the school clerk to decide 
any election of trustees by simply omitting to post the names of all 
candidates save the one who might be hi;;; choice. 
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The above facts are clearly distinguishable from the case in whlcn 
a person desiring to be a candidate in a district of the second or third 
class filed no certificate of nomination whatsoever, and then merely 
announced his candidacy on the day of election. 

You are therefore advised that the person receiving the highest 
number of votes is entitled to receive a certificate of 'election as 
trustee of such district. 

Yours truly, 
ALBERT J. GALEN, 

Attorney General. 

Railroad Commission. Rates, Time to Become Effective. 

The law relative to the time in which rates and tariffs shaH 
go into effect, as declared by Chap. 37, Laws 1907, is not in 
conflict with the Federal Statute, to-wit, the Interstate Com
merce Act, as amended June '29, 1906, as the apparent conflict 
may be reconciled on the theory that one refers to tariffs 
.and rates fixed by common carriers, and the other refers to 
;inch rates and tariffs when fixed by the Board of Railroad 
Commi3sioners. 

Helena, Montana, June 3, 1907. 
State Board of Railroad Commissioners, 

Helena, Montana. 
Gentlemen:-

I have your request for an opinion, reading as follows: 
"'Will you please inform the Board of Railroad Commis

sioners whethet· that portion of Section 14, of the Railroad 
Commission Law of Montana, which provides that rates, etc. 
fixed by the Board shaH become effective twenty days, etc. 
is effected by that portion of 'the Fed"eral Law as shown in 
Section12, Interstate Commerce Commission Tariff Circular No. 
lOA.. a copy of which accompanies this request." 

You will note that Section 14 to which you refer provides that 
the classification and r3Jtes fixed by the board shall become effective 
twenty days after the railroad affected thereby shall have received 
certified notke thereof from the Board. . 

Tariff Circular No. lOA., in making reference to a thirty day pro
Vision, complies with the law as laid down in Section 6. of the Inter 
st3Jte Commerce Act, as amended June 29th, 1906. You will note that 
the Interstate C,ommerce Act. providing for a thirty day provision, 
cefers to changes made in rates, fares, and other charges fixed, made 

-or changed by a common carrie~ while our state law above mentioneu 
a-efers only to the time when tariffs, schedules and rates shall go into 
effect when fixed or changed by the Railroad Commission of the State 
of Montana. 

For this and other reasons I advise that there is no conflct in the 
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