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any other person in any other city, town, etc., provided that the 
class of the town, city, etc., is of the same or a lower classification. 

April 14, 1905. 
F. H. Ray, Esq., Assistant State Examiner, Helena, Montana. 

Dear Sir:-I am in receipt of your letter of the 25th ult., requesting 
opinion of this office upon the following question: 

Section 4063, of the Political Code, as amended by Houile Bill No. 
255, provides as follows: "That 'all licenses provided for in this act shall 
be negotiable and transferable in the city or county where the same are 
issued." Is there any limitation to thiil negotiation and transfer other 
than it ilhall ,be in the city or county where issued? 

T,here is no limitation under said law (Chap. 82, Laws 1905) upon th'e 
negotiation or transfer of such a license in the county wh'ere same i's 
issued. However, a license issued to a person doing business in a city, 
town, camp or village of one class under said law, cannot be used in a 
city, town, etc., of a high'er clails. 

A license issued to a person conducting a saloon business in a par· 
ticular city, town or village in the county, may be transferred before its 
expiration and used by such licensee's successor for th"e unexpired term 
thereof in such businesd at the sa.me place for which it was issued, or it 
may be transferred and so used by another person in the same city, 
village, camp or town, or by a perdon conducting like busineds in a city, 
camp, town or village of the same or a lower class within the county. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

License, Ten Per Cent Penalty, Liability of Treasurer for Fail
ure to Collect Penalty. 

Under Section 4084, Political Code, the penalty imposed for 
commencing or carrying on business without a liCense is in the 
nature of a fine. It can only be enforced when an action is in
stituted to col1ect such license. The treasurer would not be 
liable for failing to collect the ten per cent penalty where the 
person liable for the license came in and paid for the license 
before suit was instituted to collect fIe s~me. 

April 14, 1905. 
F. H. Ray, Esq., Assistant State Eexaminer, Helena, :\Lontana. 

Dear Sir:-In your favor 02 the 25th ult., you present the following 
question to this office for an opinion, to·wit: 

Section 4084, of tha Political Code, as amended by the Laws of 1897, 
p. 200, provides that, where a person commences or carries on a business 
for which licende is required without taking out or procuring a license, 
a penalty of ten per cent shall be added to the amount of said licensa 
and must be collected by the county treasurer at the tima of collecting 
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the licensa. 103 the county treasurer liabla if he fails to collect this 
penalty? 

Section 4084, reads as follow a : 
"Evary person who commences or carries on a bu'siness, trade or pro

fesaion, or calling for the transaction or carrying on of which 'a licens.:! 
if! required by the provisions of this Act without taking out or procuring 
a licanse as herein prescribed, or who violates any of the proviaions of this 
Act, shall be punished as provided in Section 780 of tha Panal Code and in 
addition thereto shall 'be liable to a penalty of ten per cent of the amount 
of 'aaid license, which said penalty must be addad to tha amount of 
said licens'e and collected by the county treasurer at the time of the 
collection of the license, but the payment ofaaid penalty shall in no event 
relieve any person from tha prosacution provided for in Saction 780 of 
the Penal Code." 

The penalty imposed by 'aaid section is in the nature of a fine for 
the carrying on of auch business without a licanse. Tha traasurer may 
institute a civil action for the collection of such license, in which event 
he must also collect the ten per cent Penalty. In addition to such civil 
action, tha traasurer may alw pros acute such a person under said Section 
780. If the term "penalty" is to be conatrued as a fine, it would s'eem 
that the additional ten per cent could only be collected by a suit in some 
form. 

Black'a Law Dictionary definas tha word "penalty" a'a fdllows: 
"A punishment; a punishment imposed by statute as a consequence 

of the commission of a certain specified offenae." 
In Gossilink v. Campbell, 4 Iowa 300, the court used tha following 

languaga in defining tha word "penalty," "The terms 'fine', 'forfeiture' 
and 'penalty' are often used loosely, and even confusadly; but, when a 
discrimination is made, the word 'penalty' is found to be generic in ita 
charactar, including both fine and ~orfeiture. A 'fine' is a pecuniary pen
alty and is commonly (perhaps always) to be collected by suit in some 
form." 

R~plje & Lawrence's Law Dictionary defines the word "penalty" as fol
lows: "Statutory. Some penalties are imposed ,by law; thui:l many statutes 
creating duties of a public nature contain provision'a for the recovery of 
penalties against persons neglecting those duties. Some of thase may 
ba 'anforced by information, others by an ordinary action." 

From the above definitions of the word "penalty" it would appear 
that whera a person comes in voluntarily and pay.:;; his licen.:;;e before 
the treasurer has ~nstituted action against him, or whara upon demand, 
without suit, the person who had been carrying on business without a 
licen'se, came in and voluntarily paid for and procured a license for such 
businass, dating back to the time whan h-a commenced to so carryon 'bUi:li
ness without a license, the treasurer, upon issuing the same, would not 
be liable for the ten per cent penalty if ha did not also collact it. 

The ten par cent penalty mentioned in said Section 4084 is to be dis
tinguiahed from the tan per cent added to delinquent taxes. The word 
"penalty" is not used in Section 3866, Political Code, as amended by the 
laws of 1899, p. 97, or in Section 3871, 3874 and 3879, Political Code, or 
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elsewhere, in 'referring to delinquent taxes. In such sections the words 
"ten per c'ent", "percentage", and "ten per centum" are used, but no
where are the same called a "penalty. 

Therefore, we must hold, under the conatruction given to the word 
"penalty," that the treasurer would not be liable for failing to collect the 
ten per cent penalty imposed for carriyng on business without a license, 
where the license was paid before suit was instituted for the collection of 
the same. 

Respectfully youril, 
ALBERT J. GALEN, 

Attorney General. 

License, Saloon, Issuance Of. 

A license that expired and was renewed prior to March 4, 1905, . 
but for which the money was not paid until after such date 
should be paid for under the law as it existed at the time the 
license was renewed, the amount of the license being determined 
by the law in force at the date when it was due and not under the 
law existing at the time it was actually paid. 

April 14, 1905. 
F. H. Ray, Esq., Assistant Stata Examinar, Helena, Montana. 

Dear Sir:-I am in receipt of your letter of the 25th uIt., requesting 
opinion of this office upon the following question: 

Under Hous'e Bill No. 255, in force March 4, 1905, should a saloon 
licensa that was renawed at the expiration of a prior license for 'such 
business, the date of expiration being before March 4, 1905, but for which 
the money was not paid until after March 4, be paid for under ,the law as 
it existed at the lima th'a liCense was rene,wed or under the law as it ex
isted at the time the licenae was actually paid for after March 4? 

It is my opinion, and you are advised, that the amount of the license 
should be determined under the law in force at the date such licenSe was 
due, and not' under th'e law existing at tha time the money was actually 
paid for the ·sarna. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Mileage of Sheriffs_ 

The amendent of Section 4604 Pol. Code by Chapter 86 (Laws, 
1905,) whereby the sheriff is to receive actual and necessary travel
ing expenses to be paid upon vouchers, whenever he transports 
persons to the state prison, insane persons to the asylum, or child
ren to the reform school, instead of ten cents a mile for each mile 
actually and necessarily traveled, as so provided by said section 
prior to said amendment, is not unconstitutional as violating the 
provisions of Section 31, of Article V, of the constitution of 
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