
50 OPINIONS OF THE ATTORNEY GENERAL. 

Salaries, County Attorneys-Classification of County. 

A law passed changing the classifica.tion of counties after a 
man has been elected to office cannot increase or diminish his 
salary or emoluments as fixed by law under the classification of 
counties under which he was elected to office. 

March 10, 1905. 
Hon. H. R. Cunningham, State Auditor, Helena, Montana: 

Dear Sir:-In compliance with your request for an opinion, as to 
what "effect Senate Bill No. 31, approved February 16, 1905, amending 
Section 4328 of the Political Code, by changing the classification of coun· 
tics, has upon the "Salaries of county attorneys, I respectfully "ilubmit the 
following: 

Section 31, of Article V, of the Con"Stitution of Montana, reads as 
follows: 

"Except as otherwise provided in thi" con'"titution, no law shall ex­
tend the term of any public officer, or increase or diminish his salary or 
emolument after his election or appointment." 

Section 4331, of the Political Code, provid"eil that the board of county 
commissioners must, at the regular meeting of the board in the month of 
September, in each even numbered year, make an order designating the 
class to which their county belongs, as determined by the return of the 
assessed valuation of such county for that year. 

This order of the board fixes the class under which the government 
of said county shall be run for the two yearil, beginning on the first 
Monday of the following January, and thereby fixes the salary of all 
county officers elected at the en"uing gen'eral election in November and 
who take office on the first Monday in January followIng. 

Therefore, all county attorneys who were elected at the last general 
-election are entitled to th'e salary of such office, ail the ""ame was fixed 
by the statutes and classification of counties at the time they were elect­
ed, and "Said Senate Bill No. 31, changing the cla3sification of counties,. 
can in no way decrease or increaSe the '"alary of such officers. 

You will draw warrants for county attorneys' salarie" whoile term 
began January 2, 1905, for the amount they are 'entitled to under the 
classification of their respective counties, as fixed by the county com­
missioners at the regular September meeting in 1904. 

Respectfully yourd, 
ALBERT J. GALEN, 

Attorney General. 

Reclassification of Cou?ties by Legislative Assembly, Effect upon 
Deputy County Officers. 

It is within the province of the legislative assembly, by reclassi­
fication of counties or otherwise, to increaSe, decrease or abolish 
deputy officers or their salaries or emoluments they not being con­
stitutional officers. But the salary or emoluments of elective offi-
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cers provided for by law cannot, under Section 31, of Article V, of 
the constitution, be increased or diminished during the term for 
which they are elected. 

However, under the provisions of Section 3, of Senate Bill Xo. 
31, amending Section 4328 of the Political Code, wherein change 
in the classification of counties is provided, such change in 
classification cannot change the government of the county now 
in existence until the first :'Ionclay in January, 190Z. 

March 11, 1905. 
Hon. George E. Davis, Chairman, Board of County Commissioners, Boze­

man, Montana: 
Dear Sir:-Your letter of the 6th instant received, asking for an 

opinion of this office as to what effect Senate Bill No. 31, changing the 
classification of counUes, will have upon th'e appointment of a deputy 
county treasurer in your county, the new classification having changed 
your county from a county of the fourth class into one of the fifth, the 
law providing that in fourth class counties the treasurer is entitled to a 
deputy for the entire year, while in counties of the fifth class he is only 
entitled to a deputy for the months of November and December. 

The general rule is that where th'e term of office, or the election of an 
officer, is not fixed by the constitution of the state, the legislature may 
alter it at their pleasure, or abolish the office altogether. (Thoop on 
Public Officers, Secs. 19 and,305; In re Bulger, 45 Cal. 553.) 

Deputies are not officers, withm the meaning of Article 16 of the 
constitution, fixing the terms and providing for the election of county 
officers, and are not, therefore, affected by the limitations in Section 31, 
of Article 5, of the constitution, regardmg the extending of the term or 

• increasing or diminishing of th'e salary or emoluments of officers after 
their election or appointment. 

The supreme court of Washington, under constitutional provision;! 
very similar to ours, has held that deputies are not officers within the 
meaning of the constitution requiring the legislature to provide for the 
election of county offic'ers and to regulate their compensation; that the 
limitations imposed upon the legislature by the constitution as to the 
terms of office and the right to increase or diminish the compensation of 
officers "relate only to the officers of th'e county; i. e., to' the persons 
elected to fill the offices, as distinguished from mere clerks or deputies; 
and that as to clerks or others, whose servic'es may be requisite Of" 

necessary to the discharge of the business of a particular office or subject, 
is left, so far ail the constitution is concerned, to the wisdom of the 
legislature untrammeled and unfettered by any restrictions or limita­
tions." (Nelson v. Troy, 39 Pac. 975.) 

It has further been held that a law increasing or decreasing the num­
ber of deputies for an officer, after the election of such officer, is not in­
creasing or decreasing the 'salary or emoluments of the officer. (Reals 
v. Smith, 56 Pac. (Wyo.) 692.) 
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The constitution not having fix.:!d th.:! terms of or provided for the ap­
pointment of deputies for the various county officers, and the laws pro­
viding therefor having been enacted by th'e legislature, it has full power 
to abolish such deputyships, or to change the nllmber thereof, in the vari­
ous counties of the state at its pleasure. (Inre Bulger, supra. People 
v. Van Gaskin, 5 Mont. 353.) 

This being the law, the passage of Senate Bill No. 31, reducing your 
county from a fourth class county to one of the fifth class, abolishes the 
dffice of deputy treasurer for the entir.:! year and only entitles the county 
treasurer to a deputy for the months of November and December, as pro­
vided for counties of the fifth class. 

The office b.:!ing thus abolished, any deputy who may have been ap­
pointed under the law making the county a fourth clas.;; county is legis­
lated out of office, and the county commissioners have no authority to 
allow any compensation for a deputy since the approval of Senate Bill 
No. 31 on February 16, 1905. 

I her.:!with enclose you certified copy of House Bill No. 118. 
Yours very truly, 

ALBERT J. GALEN, 
Attorney General. 

March 13, 1905., 
Hon. George E. Davis, Chairman, Board of County Commi.;;sioners, Boze­

man, Montana: 
Dear Sir:-I desire to qualify opinion 'expressed by my office on 

March 11, in relation to the effect of Senate Bill No. 31, amending Section 
4328 of th.:! Political Code, approved February 16, 1905, changing the 
classification of counties. 

My said former opinion correctly states the law had the legislature 
mad.:! the same go into 'effect immediately upon its passage and approval, 
but upon reference had thereto this day, I find that by Section 3 of sai,d 
law it is provided that the reclassification will not be made by the 'several 
boards of county commissioners until their regular session in September, 
1906, and that then th.:! class of the county being determined the class of 
the county now in existence shall not be changed until the firilt Monday 
in January next succeeding. Said S'ection 3 reads as follows: 

"The several boards of county commissioners must, at their regular 
session in September, 1906. make an order designating the class to which 
'such county belongs as determined by the assessed valuation of such 
county for the year 1906, under the provisions of this Act, and in each 
even numbered year thereafter; provided that such classification shall 
not change the government of the county then in exiatence until the first 
Monday in January next succeeding." 

You will, therefore, see that the said new law relative to county 
classification will not be operative so as to effect the change of govern­
ment of your county until the first Monday in January, 1907. 
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I sincerely regret that thid mistake occurred, and believe that I have 
rectified the 'dame in time so that no one will suffer injury therefrom. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

School Districts, Abandonment or Suspension Of. 

A school district once created cannot be abandoned. The 
district will remain, even though there be no school children 
therein or necessity for a school, and the moneys belonging to it 
will be held to its credit by the county treasurer. The school 
district may, under such condition, be suspended to 'await the 
action of the people resident within the district. However, such 
a district may be added to one or more adjoining districts, or its 
boundarieS enlarged, and the moneys thereof transferred to such 
newly created district, as provided by Sections 1752, 1753 and 
1754 of the Political Code. 

March 14, 1905. 
Hon. W. E. Harmon, Superintendent of Public Instruction, Helena,' Mon­

tana: 
My Dear Sir:-I am in receipt of your favor of the 10th, asking 

opinion from this office upon the following questions: 
1. Can a 'dchool district be abandoned, and if so what become,;; of th'e 

money,;; belonging to the district? 
2. Could a district be inoperative for a time, owing to the lack of 

Children, and become operatiYe again after a year or two when the dis­
trict will have children of school age? 

Both of your question,;; involve an application of the same legal prin­
ciples, ani!' I shall, therefore, an,;;wer them both together. 

When a school district is once created it cannot be abandoned, the 
boundaries changed nor the moneys belonging to it diverted, save and 
except as provided by Article III, Title III, Part III of the Political Code. 
In the event that there are not sufficient children in the school district to 
justify the maintenance of a school, the funds should be held by the 
county treasurer until such time as school iil re-{)pened in the district 
or the boundari'es of the district changed and the moneys transferred to 
the new district in accordance with such change of boundaries. 

Under Section 1880, of the Political Code, it is made the duty of the 
county treasurer to receive and hold all money belonging to a school dis­
trict as a special depodit and to keep a separate account of disbursements. 
The money,;; cannot be expended except on express authority of law, and 
so long as school is not taught in the district, and the bounds of the dis­
trict are not changed, clearly all moneys belonging to the district are 
by the treasurer held inviolate and the district stands unchanged waiting 
action by the people resident therein. 

Under the provisionil of Section 1752, of the Political Code, bound-
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