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In the Yegen case above cited, the -court in considering the question 
as to whether the board of commissioners has authority to erect a "de
tention hospital" said: 

"However desirable iL may be that they ;;houldhave .the power to 
provid'c separate hospitals for able-bodied and not dependent persons 
suffering from contagious and pestilential diseases, they are not empow
ered to erect and maintain them at the expense of the county. So they 
may, und'er sub-division 6, acquire farms for the support of the dependent 
poor-not others. So, again, they have the power to provide necessary 
county buildings under sub-division 7. But what are necessary (X)unty 
buildings? Manifestly, such as are required for ordinary county pur
poses, and as is indicated in these and similar provisions, as, for instance, 
in 'sub-elivision 9. under thiis latter provision, Jth'ey may cause to be 
erected a guard-house, jail, hospital, and such other buildings as may be 
necessary. The word 'hos'pital' evidently does not mean one or more 
hospitals for all classes of persons, but for that class of persons for 
whom the Board may provide at the expnse of the p'eople, viz, the 
indigent sick. The phrase 'such other public buildings as may be nec
'essary' has no wider maining, nor does it enlarge the class of purpose" 
for which these Boards may erect and maintain buildings so as to in
clude others not of the clas's already mentioned." 

It appears from thiR language that the phrase "property necessary 
for the use of the county" found in said sub-division 8 at least so far as 
t.he erection of buildings is concerned, must be construed in connection 
with such ,buildings "as are necessary for ordinary county purposes" as 
is indicated in these and similar proviSions, as, for instance, in sub
rlivision 9. 

The act of March 5, 1903 (Laws 1903, page 136), confers authority 
upon the county commissioners to create an agricultural county fair 
commission and to make an appropriation "for the purpose of paying 
the 'expenses of the county agrkultural fair," 'but provides that no por
tion of 'such appropriation shall be expended for "horse racing and tests 
of speed or any shows or amusements of any kind Whatever." And 
this act does not confer upon the BorarXi of l,;ounty ,Commissioners any 
authority to purchase real 'estate or to erect buildings. 

However desirable it may be for the county to own its "fair grounds" 
it will require an act of the Legislature to 'confer powers upon the coun
ties to make the purchas'e at the expense of the tax-payers, and you 
are, therefore, advised that the county does not have the authority to 
make the purchases named in your inquiry. 

Respectfully Submitted, 
ALBERT J. GALEN, 

Attorn'ey General. 

Board of County Commissioners. Authority to Offer and Pay 
Rewards for the Arrest of Criminals. 

A Board of County Commissioners is not clothed with statu
tory authority to offer or pay rewards for the arrest of criminals. 
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Helena, Mont., August 24, 1905. 
Board of County Commissioner;;, Great Fall-s, :\iont. 

Gentlemen-I am in receipt of a letter bearing date the 17th inst. In 

which the County Clerk states that you are desirous of :securing the 
apiruion of my office upon the qU<lstion of the right of the Board of County 
Commissionaril to offer a reward for the capture of criminals, the par
ticular questins ,being: 

1. Th'e right of the Board to offer a reward for the arrest of a per
son who has been convicted of murder but who has escaped from custody·?" 

2. The right of tha Board Ito offer a reward for the arrest of a per
son .guilty of Violating a penal :statute of this state? 

3. The right of the Board to offer a reward for the capture of a 
person who has been convicted for the 'crime of murder and sentenceu. 
to death, but who, Ibetore the execution of the death sentence, wail found 
to be insane and committad to the State Insane Asylum? and who, there
after, made his escape? 

Thes'e questions may aU be answered together, for on the questio!l. 
of the right of the Board to offer a· reward at all, th'ere is no particular 
difference in the facts presented in connection with anyone of thtl' 
questions. 

It is well s'ettled that a Board of County Commissioners cannot act in 
excass of the authority vested in it by the statute. 

Yegen v. Commissioners (Montt), 85 Pac. 740. 
Williams v. Commissioners (28 Mont. 360), 72 Pac. 755. 
State v. Coad (23 Mont. 131), 57 Pac. 1092. 
Lebcher v. CommiSSioners (9 :\iont. 315), 23 Pac. 713. 

An examination of the statute defining the general and permanent 
power of boards of county commissionars (Section 4230 to 4233 of the 
Political Code) and elsewhere in the statutes, does not disclose any 
language susceptible of a construction that would warrant or authorize 
the board of commissioner::! offering or paying reward for the arrast of 
criminals. 

In the case of Com'rs. v. Bradford, above cited, the court said: 
"The board of commissioners of a county is a creature o~ 

the statute, and is vested with and possessed of just such 
power, rights, privileges and franchisas, corporate, judicial, 
legislative and ministerial, as the'statute has conferred upon 
it, and such as are clearly and necessarily implied, to enable 

'it to carry out and accomplis,h the objects and purposas of its 
creation. The law confers no power, and enjoins no duty, 
upon the board of commissioners of a county to aid in the 
arrest, prosecution, or conviction of a person charged with 
the ocmmission of a crime, either by the offar of reward, or 
th'e employment of a detective or professional skill." 

Practically, this same question has -been heretofore pas3ad upon by 
this office, and the same 'conclusion reached in an opinion 
May 25, 1905, tothe Board of County Commissioners of 
County, Big Timbar, Mont. 

rendered on: 
Sweetgrass 
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You are, therefore, advisoo that it is the opinion of my office that 
the Board of County Commissioner::; have no power or authority to offer 
r pay rewards for the arrest of criminals, un de the circumstances and 
conditions pre::;ented in your questions. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

State Examiners Fund, Purpose Of, Transfer to General Fund. 

The salary of the State Examiner, and of his assistants and 
his expenses, should be paid by warrants drawn on the state ex
aminers fund. When such fund is exhausted, the same should 
be p,a,id by warrants drawn on the general fund. 

Where such salary and expenses have been paid by warrants 
drawn on the general fund before exhausting the state examiners 
fund, the board of examiners have authority to order a t~ansfer 
of money from the state examiners fund to reimburse the general 
fund. 

Helena, Mont., August 31, 1906. 
State Board of Examiners, Helena, Mont.: 

Gentlemen-Your request for an opinion upon th.;) following question 
rec'eived: 

Can the money in the State Treasury which is now credited to the 
State Examiners' fund be transferred' to the general fund? 

Sections 495 and 496 of the Political Code, as amended 'by the Laws 
of 1897, page 107, and as amended by the Laws of 1903, page 187, pro
vide for the salary of the state examin'.;)r and of his assistants and all 
necessary office and traveling expens'es. 

Section 497, as amended by said laws of 1897 and 1903, provide: 
"That for the purpose of just distribution of the 'expenses incurred 

in pursuance of this title, th'ere is created. a fund which shall, be known 
as 'the state examiners' fund:, 'etc." 

Then follows a classifiication of fees to be paid by th.;) different coun
ties for the examination of the books of the county, and also th'e f.;)es 
to be paid by state banks, building and loan associations, etc., for the 
examination of such institutions. 

The latter part of said S.;)ction 497 reads as follows : 
"Any excess of the expens'es of such examination incurred in pur

suance of this title, over and above the fee herein provid'.;)d for, 'shall 
be paid by the state fromany money in the 'general fund' not other
wise appropriated." 

Th.;) only reasonable construction that can be placed upon the above 
section is that it was trie intention of the Legislature that the salary 
of the state examiner and his assistants and the office and traveling ex
penses of their office, should b.;) paid out of th'e' state examiners' fund, 
it being esp.;)cially provided that in Ithe event that such fund should not 

cu1046
Text Box




