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In Hollond v. Commissioners, 15 Mont. 460, the supremil court in con
sidering the question of asseasment said: 

"The debt, therefore, if owned and ·controlled by one not a resident of 
the state, IS not 'property in this state subject to taxation' as providoed 
by thil revenue act of ]891, and can bil assessed only at the domicile or 
place of residence of the creditor, without regard to the domicilil of the 
debtor." 

This Revenue Act of 1891 is the same as Sec. 3670 above. 
Laws 1891, page 73. 

If this contract of purchase is regarded as a mortgagil, or if it is 
regarded as an evidence of debt due from a res·ideut to a non-resident. 
then it cannot ,be assessed, for the domicile of the! creditor is out of the 
state, and if it is regarded merely ail evidence that thil 'company is still 
the owner of the machine, then it is only a munimilnt of title and. is not 
a. properilubject of assessment any place, 'but thil sewing machine itself 
should ;be assessed, and the question is now, to whom should this ailsess
milnt be made. 

Sec. 3701, Pol. Code. requires each person to make a statement under 
oath. which shall ilhow among other things, "all property belonging to, 
claimed by, or in the possession or under the control or management of 
such pilrson". These machines, whiln delivered, are in the poss'eilsion 
and under the control and management of the purchaser, and they should 
be included in the statement he makes to the asseS30r and should 'be 
assessed to him unlesil hil shows to the satisfaction of the board of equali
-zation or the ailsessor that the property is the property of iluch company 
that he only holds it as agent, trustee or bailee, and in that event, it should; 
then be assessild to him in accordance with the provisionil of Sec. 3710 
of the Pol COdil, and if the company, or the party who is the actual 
owner of t'he machine has no real estate in the county on which the tax 
levied iil a lien, summary collection of the tax should be made by seizure 
of the property by thil county treasurer, as required by the laws of 
1.903, page :0;:5. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Registration, Period Of. Primary Election Law, Effect Upon 
Registration. 

Uncler Sec. 1206 of the Pol. Code, as amended by laws of 1899, 
page 54, there must be a general registration of ,all voters every 
eight years beginning with the year 1898, therefore, eycry elector 
must register this year in order to exercise the right of voting at 
the coming election. 

'Cnder Sec. 1206 of the Pol. Code as amended by Sec. 14 of the 
Primary Election Law, Chap. 99, Laws of 1905, the period for 
registration of electors in counties haYing adopted such primary 

cu1046
Text Box



OPINIONS OF A TTOR:-IEY GENERAL. 365 

election l<~w begins on July 15th, and ends on August 15th. Elec
tors not registering during such period cannot yote, as there is no 
proyision for the swearing in of yoters, or opening of the registra
tion books in such counties after August 15th. 

Helena, ::\Iontana, July 26th, 1906. 
Hon. J. A. ::\'latthews, County Attorney, Townsend, ::\Iontana. 

Dear Sir:-Your letter of the 24th inst., submitting the following 
queations for an opinion, received. 

1. Under the provision regarding eight year registration periods, is 
(-ach elector required to register, regardless' of length of time since he 
last registered, at this time; that i.:;, dOeS the law contemplate that at the 
end of 'each eight years every man in l,le county shall register, even 
though he may have registered but two years ago, or shall each man
each individual register once in eight year.:;? 

2. Registration books close the fifteenth of August; are all electors 
who may come into the county between the fifteenth day of August and 
the fir.:;t of October, and who, except for the registration, are qualified 
voters, barred from voting at the general election, or will there be such 
a thing as swearing in votes? 

In answer to qUestion No.1, you are advised cdat every elector must 
register this year in order to be entitled to vote at the en3uing elections. 
The proviso contained in Sec. 1206 of the Pol. Code as amended is to the 
effect that there '.:;hall be a general registration of all voters every eight· 
years begillning with the year 1898, so it makes no difference whether 
a man was regi.:;tered two years ago or as far ,back as 1898, he must 
register again this year. 

In answer to question No, 2, you are advised that the amendment of 
l'aid Sec. 1206 made by Sec, 14 of the Primary Election Law is an unquali
fied amendment of such 'section, and that, therefore, the only time allowed 
for the registration of electors in counties having adopted the primary elec
tion law is during the period mentioned in said section 1206 as amended 
by such primary election law, namely, between July 15, and August 15. 
There is absolutely no 'provision in our law for the swearing in of voters 
or opening of the registration books for the benefit of those who are not 
registered during the period designatoo in said amendad Section 1206. 

The question, of course, arises as to what effect such amendment of 
Section 1206 will have upon electors who move into a county that has 
adopted the primary election law, after August 15, and who will ,have been 
residents of the county thirty days prior to the general election in 
:November. 

Sec. 2 of Article 9 of the Constitution, in fixing the qualifications of 
'electora provides: 

"That they shall be citizens of the United States, residents of the 
State one year immediately preceding the election, and residents of the 
county or precinct such time as may be prescribed by law." 

Under this section of the conatitution it is clear that the legislature 
may fix the length of time of residence in the county nece~sary to entitle 
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a person to vote at such period as they may sea fit, so long as the time 
does not conflict with the proviilion that a person who is a resident of 
the state one year may vote. 

Section 9 of said ArtIcle 9 of the Oonstitutionprovides that: 
"The legiillative assembly shall have the power to pailS registration 

and such other laws ail may be necessary to secure the purity of 'elec
tions and guard against abUi';'e of the elective franchise." 

This section confers the. authority upon the legislative assembly of 
dealing with the queation of registration of voters. 

In Sec. 11.81 of the Political Code the legislature ,pre:3cribes the 
time that a person must reside in the county in order to vote therein, and 
fixes the same at thirty days. With thiil limitation, however, that "his 
name is registered as required by law." Therefore, although a person 
may 'be a citizen of the United States, a resident of the state one year, 
twenty-one years of age, and have res'lded in the county thirty dayil; he is 
not entitled to vote at an election unleas hia name is registered as re
quired by law, and, ail already stated, the constitution has given the' 
,power to t~e legislature to say when electors shall be registered and to 
fix the time after which they cannot register. The power having been 
given to the legislature by our constitution to anact reaaonable regula:tions 
regarding the registration of voters, and also to prescribe the period of 
reaidence in a county before a person may vote therain; it is not for us 
to say w'hether the period fixed for registration ii; an unreasonable onE!' 
or not. While the legislature has prescribed that a person posse:3sing 
the other qualifications may vote in a county after residing there thirty 
days, provided he is registered, the legislature hail equal authority under 
the constitution to preilcribe when registration shall begin and close, and 
therefore, the thirty day period of registration may be materially modified 
'by other laws fixing the period during which regi;;;tration of electors 
may be had. 

In the case of People v. Hoffman, 116 Ills. 614, tha supreme court, in 
discussing the questio:! of whether a regiiltration law deprived 'electors 
of the right to vote who were not able to register during tha period of 
registration, used the following language: 

"If the legislature hail t:J.e power to direct the registry to 'be com
pleted before election day, and if, in its wisdom and under a sense of itil 
re5ponsibllity to the people; it has said that three weeks before election 
is a reasona'ble date for the completion of the regiiltry, shall thiil court 
substitute its judgment for that of tha law-making power, and say that a 
'ilhorter time would have been more reasonable? 

"The moment a court venture;;; to 'Substitute its own jud.gment for 
that of the legiillature, in any case where the constitution has vested the 
legislature with power over the subjact, that moment it enters upon a 
field, where it i:3 impossible to set limit;;; to its authority, and where its 
discretion alone will measure the extent of ita interference. The judici
ary can not run a race of opinions upon pOints of right, reason and expedi
ency, with the law making power." Cooley's Const. Lim. 168. 

In Prettyman v. Supervisors, 19 Ill;;;. 406, the court 'aaid: "If a law 
is unwise, the legislature i:3 responsible, and it is for their constituent;;; 
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to apply the corrective, and not for the couns, for that reason, to hold it 
void. We can only look to their power to act under the constitution, and 
not to the effacts or their exercise of constitutionaI.authority, in determin 
ing the validity of their acts." 

See also: 
McCreary on Electionil, Secs. 130 to 132. 
Cyc. Vol. 15, Elections, p. 308. 

We mUilt, therefore, hold that the period of regiatration in counties 
having adopted the primary 'alection law closes on the 15th of AUguilt, 
and that electors not registered during that period, or who move into the 
county after that period and thirty days before the election in November 
cannot be ragistered, and, therefore, will have no right to vote. 

Of course, Sec. 12uv, ad amended by the Primary Election Law, does 
not apply in counties not adopting such law, therefore the registration 
of electors in counties not adopting the Primary Election Law iil regu· 
latad by the provisions of said Sec. 1206 as amended by the laws of 

..olI, p. 54. 
Very truly yours, 

ALBERT J. GALEN, 
Attorney General. 

Carey Land Act Board, Authority Of. Conveyance of Patented' 
Lands. Canal Bonds, Lien Of. 

The Carey Land Act Board has no authority to convey to the 
Unitel States Government lands for which it has received a 
patent from the Government. 

Bonds issued the Dearborn Canal Company are declared to be 
a lien upon patented lands reclaimed by such canal, and the Board 
cannot issue a conveyance of such lands free from all liens or 
incumbrances until such time as said bonds have been declared 
invalid or satisfied. 

Helena, Montana, July 30th, 1906 .. 
Carey Land Act Board, Helena, Montana. 

Gentlemen:-Your reque3t for instructions as to your authority to 
comply with the request made by the Honorable COmmissioner of the 
Genaral Land Office in letter dated May 24th, 1906, addressed to his 
Excellency, the Governor of 'Montana, received. 

In this letter he asks you to file' a formal relinquishment of the 
rights which the at ate has obtained to lands under the Daarborn Canal 
by tne approval of List 5, and also to prepare and file a deed for the 
lands included in patent No.1, issued to the State of Montana for a part 
of said lands undar said canal, ~ogether with an abstract of titla covering 
said lands, showing that the title to the lands described in patent No.1, 
is in the state and that th~ title has not been incumbered in any way. 

In our opinion, in the absence of furthar legislation, you have no 
authority to execute deedd to the' United States' conveying the lands 
described in said patent, and 'before you could issue a dead for the lands, 
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