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void cannot be amended. We do not belicve that this code section 
violates any provision of the State Constitution. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Insurance Corporations. Foreign Benevolent and Fraternal 
Companies. Agents, Appointment Of. 

Laws of 1901, page ISO, requiring foreign corporations to file 
copies of their charter, statements and appointment of agent with 
Secretary of State, do not apply to foreign insurance companies. 
as they are governed by the special law on insurance, Sec. 6so 
to 739. Fraternal societies, lodges and benevolent organizations 
are exempted by Sec. 706 and 721 fr0111 filing the statements and 
appointments of agents re"quired of other forei;-n insurance com
panies. Sec. II, Art .. IS of the constitution requires foreign 
corporations to have one or more known places of business .and 
an authorized agent upon whom process may be served. But as 
no law supplemental to this section has been passed designating 
how the piace of business shall be known, or with whom appoint
ment authorizing the agent to receive service of process shall be 
filed, there is no authority for requiring foreign fraternal societies, 
lodges and benevolent organizations to file written appointments 
of an agent upon whom service of process can be made in any 
public office in this state. 

Helena, :\I[ontana, Feb. 10th, 1906. 
Hon. A. N. Yoder: Secretary of State, Helena Montana. 

Dear Sir:-Your request for an opinion, accompani'cd by a lctter from 
the attorney of the Railway Employees Mutual Protective Society, incor· 
porated under the laws of California, received. 

From this, letter it appear.;; that this corporation has no capital stock, 
is not organi7.ed for profit, pays no salanes or commissions to its officers 
or agents, uses a ritual, and is organized for the following purposes, which 
are expressed in the articles of incorporation as follows: 

"The mulual protection and relief of its members and for the pay
ment of stipulated sums of money to its mcmbers or to the familie.;; of de
ceased mem'bers as indemnities or benefits or otherwise, for injuries 
or 10sse:3 sustaAned, and generally to maintain and carry out such plans 
as shall tend to the mutual protcction, relicf and benefit of its members." 

The by-laws limits the membership to railroad cmployees and provid'cs 
that all expenses for operation shall be paid from an initiation fee of five 

.dollars, and that all indemniti'cs shall be paid from assessments on the 
member.;;. 

The question submitted is: "Mu.;;t a foreign corporation, of the char
acter mentioned in the above Rtatement of facts, file a certified copy of 
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its articles of incorporatIOn and a writtan appointment of an agant in this 
State beIore it is permitted to do business herein?" 

Senate Bill No. 46, Laws of 1901, page 150, provides that all foreign 
corporations or joint stock companies organized under the laws of 'any 
state of th'a Unitel! Statas or of any foreign government shall, before 
dOing business within this state, file in the office of the Secretary of State 
a duly authenticated ,copy of their charter or articles of incorporation, 
and also a stJatement duly verified, and also an appointmant in writing of 
some 'parson who is a citizen of this ·state, upon whom service may be 
made in actions against such foreign corporation. 

The language of thi" act i" broad enough to include all foreign cor
porations or every kind and description, this baing a general law defining 
the conditions upon which foraign corporations may do business in this 
'state. 

We fimd, howevar, that the legislature has made special provisions 
for many different kind" of insurance comparuies, and in "uch "pedal 
laws have dafined upon what concHtions such foreign insurance com· 
panies may do business in this "vate. 

Chapter 1 of Title 4, Political Code, (Secs. 650 to 683) relate to 'Stock 
and mutual insucanca coorporations for purpose" other than life in"urance. 
By Sec. 666 of this chapter it is provli'ded that foreign corporations of the 
kind dzfined in this chapter must file ,a statement "etting out the facts 
mentioned 'in such section with the State Auditor, and Sec. 670 of the 
S3Jma chapter provides th'at such foreign cOl1porations must appoint an 
agerut upon whom "ervice of proce~s may be had in suitS against the 
Oompany. The supreme court of Montana in the cas'a of State v. Rot
witt, 17 Mont. 51, held that i>aid SectIOns 666 and 670, being special laws, 
related exclu~ively to insurance companies; that th'a statement required 
to be filed with the Auditor, and tha appointment of an agent, as therein 
provided, excluded such insurance companies .from the operation of th'a 
general law concerning foreign corporations, and th'at when they had 
filed the statement and appointmant as required by said sections, jt was 
not nacessary for such foreign insurance corporations to file a certificate, 
statement or appointment such as is required by Senate Bill No. 46, 
page 150, Laws of 1901. 

By Sec. 683 of said Chapter 1, wa find, however, that nothing in that 
chapter shall be construed to prevent any number of persons, not ex
c'aeding two hundred, from making mutual pledges and giving valid 
obligations to each other for their own insurance from loss by fire and 
death, providad such persons only insured property owned by one of 
their own number and only the lives of their own mambers or other 
-em:ployaes, or receive premiums, of this chapter are not applicable to 
'such associations or compan'ies. Therafore, it would appear that it 
was the intention that companies organized pursuant to Section 683 
'should be exempt from filing the statement or appointmant of agents that 
is required by Sactions 666 or 670 of other insurance companies organizad 
under said chapter. 

Art. 1 of Chap. 2 of said Title 4 relates to assessment insurance cor· 
porations. (Secs. 700·711). Secs. 706 and 710 of said article provide for 
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the· filing with the State Auditor of a statement and appointment of 
agent as required by such sections. Here again we find in Sec. 706 a 
provision to the ·effe'ct that nothing herein contained applieil to any or
ganization of a purely social, religious or benevolent character where no 
commissions are paid and no salal'ied officers or agents are Bmployed, or 
to any local association or society organized under and 'subject to the 
control of a, grand or supreme body, or to any secret organization having 
subordinate lodges or councils, tharefore, such mutual or benevolent 
insurance companies were 'exempted from filing the statement and ap
pOintment required of assessment life insurance companies. 

Art. 2 ofehap. 2 of said Title 4 (S~cs. 720 to 739), relate to assess
ment accident insurance corporations. By Sec;;. 728 and 729 of Art. 2, 
such accident insurance companies are required to file a statement and ap
pointment of agent, and here again we lIlld, under Sec. 721, that nothing 
in this act shall be construed to apply to secret or fraternal societi'.~s, 

lodges or council.s now dOing business in thiB state whiCh conduct their 
busine.3s land secure mem:bers on the lodge system' exclusively, having 
ritualistic work, not to any association orgalllzed solely for benevolent 
purposes 'and not for profit, and whi.ch do not employ said agents in 
soliciting busines';;, therefore, such fraternal societies, lodges and 'benevo
lent organizations were exempted from filing the statement and ap'point
ment of agent reqll'ired of oUler accident ,insurance companies. 

From the fact;; stated in the letter accompanying your requ'est for ,an 
opinion, it appear.;; that the Railway Employees Mutual Protective So
ciety comes under the provisions of either said Sec. 683, or belongs to ona 
of the cla~ses of benevolent associations exempted by Secs. 706 or 721 
from the laws relating to assessment life or assessment accident com
panies. 

The general policy of our legislamre seems -to be to exempt fraternal 
insurance compani'es, benevolent associations and s~cret sooieties from 
the provisions of the general insurance laws, and has expres;;ly provided 
that they need not file the certificates, statements and 'appointment of 
agents required by said Sees. 666 and G70, and 706 and 710, 728 and 729, 
to be filed by stock and mutU'al insurance companies and by assessment 
life and assessment accident insurance companie;;. By so exempting 
SUCll companies it would appear that the legislature intended that they 
need not file such certificates, statements and lappointments of agents. 

Where the legislature has enacted special legislation for the general 
government and control of a certain class of business 'iluch as inBurence, 
and in such special laws have provided what shall be done Iby the per
sons 'and corporations engaged in such class of businBSS and have further 
provided that certain thing;; therein required need not be done by pel'sons 
or corporations who are engaged in such 'business in a parnieuIar manner 
specified, we must presume that no other requirements or exemptions 
were intended for the persons or corpvrations engaged in such class of 
business than those contained in such special legislation. 

In other wordS, the legislature by this spBcial legljSlati:on intended to 
fully prov,ide conditions and requirements for all persons and corporations 
-engaged in the business governed by such legislation, and it cannot be 
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held that the legislature intended by such law to exempt certain perilOns 
or corporations from complying with certain provisions thereof and yet 
be required to comply with similar provisions contained in a general law 
which did not specially relate to that class of business. If such was 
the intention of the legislature, it was idle to make the exemptions in 
the special legislation. 

Hav,ing decided that the general law (Laws of 1901, page 150) requir
ing foreign corporations to file statements and appointments of agents 
does not govern insuranCe corporations, and that banevolent, fraternal 
and secret organizations such as are mentioned in Sec. 70G and Sec. 721 
are eXempted from filing the statements and appointments of agents re
quired of other insur,anC'e companies, we are next confronted with Sec. 
n, Art. 15 of ~he State Constitution, which says: 

"No foreign corpora'tions shall do any business in this state without 
having one or more known places of 'bus'ines'S, and an authorized agent or 
agents in the same, upon whom process may be served." 

Under this section it is clear that any act of the legislature which 
authorizes foreign corporations of any kind to do business in this state 
without having one or more known places, of busdness and an authorized 
agent upon whom process may be served, is in violation of the conSititu
tion, and to that extent, void. 

Therefore, anything in s'aid Sedion 706 and 721 which may be con
'sidered as an attempt to exempt foreign insurance companies doing 
businesil in this 'iltate from having one or more known places of 'busin'ess 
and an authorized agent upon whom process may ·be s'erved, is invalid 
and void. It necessarily follows that all foreigncorponations, including 
benevolent, fraternal and secret organizations which do busineils in this 
state, mUilt have one or more knownpla'ces of bUil'iness and an authorized 
agent upon whom process may be 'ilerved. 

Any foreign dnsurance company which SOlicits, insur'ance in this 
state, either through agents or advertising matter, or any fraternalinsur
ance company which 'ilolicits members through local or subordinate 
lodges and which, upon 'such solicitation procure and write inilurance of 
any kind or form and collect premiums or assess'ments, must be held to' 
be doing businesil dn this state. 

However, the legislature has never enac'ted any l-a'W provicting in' 
what manner benevolent, fraternal, or secret societies iluch as are ex
empted by Sec. 706 and Sec. 721, must make known their places of busi
ness, or in what public office, if any, they must file their designation of' 
agents upon whom they authoriz'e service of process to be made. 

Therefore, in the absence of legislation supplementing said Section n 
of the ,constitution, we have no law under which foreign insurance cor
porationil of the classes exempted by s,ald Secs. 706 and 721 can be re
quired to file copies of their anticles of incorporation or statements or 
written appointments of agents upon whom proceSil may be served. 

As to whether they have one or more known places of ilmsiness 
and -authorized agents upon whom process may be served is a question of 
fact which, und'er our preilent laws, can only be ascertained from some· 
other 'source than th'e public files and records of the state or county offi-
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cers, when such corporations voluntarily give in and file documents 
showing sllch facts. 

Your attention is hereby called to an opmlOn given by this office 
upon a similar question to George M. Hays, Sacretary of state, on De
c'amber 17, 1904. 

Very truly yours, 
ALB~RT J. GALEN, 

Attorney General. 

Licenses, Retail Liquor Dealers. 

The provisions of Chapter 7I, Laws of 1905, do not apply to 
cities, town, villages or camps containing a population of more 
than one hundred, \~hether incorporated or not.. Town, city or 
camp defined. 

Helena, Montana, Fab. 28th, 1906, 
C. B. Calkins, Esq., County Attorney, Hamilton, Montana. 

Dear Sir:-We are in receipt of your favor of the 15th inst., in which 
you a3k opinion as to whether it is necessary for one dasiring to retail 
liquors in an unincorporated town of more th'an one hundrad pOlpulation, 
to secure a petition and 'present tha 'S'ame to the board of county com
missioners before a licanse can be issue ... by the treasurer as required by 
tha provisions of Chapter 71, Laws of 1905, page 154. 

The provisions of said law do not apply to citias, towns, villages, or 
camps, containing a ];}opulaltion of one hundred or more, whether incor
porated or not. The question as to the numbar of inhabitants i.;; some
times difficult to datel'mine and is purely one of fact, as is also, the propar 
boundaries of any 'Such unincor];}orata-d town,city, etc. If the treasurer, 
in the exercise of his judgment and discretion, be not fully ootisfied that 
any town, city village or camp in the county contains a population of one 
hundred or more, he is justifiad in refusing to grant such license, and the 
question of fact as to tha number of inha.bitants of any such town, etc., 
may be presented to, heard and determined by the board of county com
missilOners. In cases where it is shown by satisfactory evid'ance that 
such town, etc., conta.ins one hundred or more inhabitants, com];}lianca 
with 6'aid Chapter 71 is unnecessary. 

As to wh'at constitutes a town, city, or camp, and persons .to be 
enumerated in determming th'a ;"opulation thereof, we give you the follow
ing as our opinion: 

A town, city or camp, ·atc., under said law, consists of a collection 
of habitations or places of abode inhabited, whether temporary or perma
nent, as distinguishaa from i30lated p~aces of residenca, whether adjacent 
to such town, etc., or ·elsewhera. The town must be determined by the 
collectiveness of such habitations and the contiguous charactar thereof, 
and the enumeration is to be made of ·the people actually residing in such 
collectiva places of abode. And whether a given habitation should be 
:enumerated in computing the population of a town, etc., is purely a ques
tion of fact to be determined from the evidence. 

ALBERT J. GALEN, 
Attorney General. 




