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and that have not yet actually contracted the disease, still in view of 
the fact that the person killing the animal is responsible to the owner for 
the value thereof, in case the owner is able to prov€ in an action instituted 
for damages, that th€ animal was not exposed or that tha slaughter was 
not necessary, I cannot recommend that any animal be slaughtered unless 
it is actually afflicted at the time of the killing. 

It has been said "that because the law authorizes the abatement of 
'such nuisance;; in advance of a judicial adjudication of the fact of nui
sance, yet they do not make the determination of the officials as to that 
fact conclusive, and only permit their acts, in abating the nuisance, to be 
justified by proof of the actual existence of such nuisance." Th'ere may 
be doubt as to whether an animal is a nuisance merely becaus€ it has been 
'exposed to the contagion, and the question as to whether the animal has 
the contagion is always an open question which may be contested by the. 
owner, and in such contest persons who are not veterinary surgeons or 
physicians may testify. I would, therefore, recommend that no animal 
be slaughtered unless it actually has one of the diseases named in the 
statute a;t the time of slaughtering, and it may be proper to remark that 
so far as the animals named in your letter are concerned the law applies 
with particular 'effect to the disease known as gIand'ers. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

School Districts, Division Of, Liability of New District For In
debtedness. 

Where a school district is bonded for the building and furnish
ing of a school house, and such district is afterwards divided and 
a new district created out of a portion thereof, the new district 
thus created is not liable for the payment of any part of the bonds 
issued by the old district. 

Helena, Montana, Sept. 30, 1905. 
Hon. Roy E. Ayers, County Attorney, Lewistown, Montana. 

Dear Sir:-I beg leave to acknowledge receipt of your letter of the 
24th instant, in which you submit the following question: 

"If a school district is bonded for a sum of mon~y, said sum being 
for the building and furnishing of a school house, and said district is 
afterward divided and a new district created out of a portion thereof, 
does the part that has become the new district have' to help pay 'laid 
bond?" 

Without knowing the particular facts of the case to which you make 
reference, I will assume that in the division of the district the old dis
trict retained the school house, as this is the usual course pursued in the 
division of school districts. On this state of facts the answer to the 
question must be in the negative. The bonds were issued against the 
old district. The territory out of which the new dist;:ict was created 

cu1046
Text Box



OPINIONS OF THE AT'rORNEY GENERAL. 201 

ceases to btl a part of the old district and cannot btl taxed to pay for a 
school house not ilituated within the boundaries of the new didtrict nor 
subject to Uile by it. 

This question was fully considered and discussed at length in Laramie 
County v. Albany County, 92 U. S. 307. 

S'tle also, 
Mount Pleasant v. Beckwith, 100 U. S. 514; 
Town of Depere v. Town of Bellevue, 31 Wis. 120; 
Hughe;;; v. Ewing, 93 Cal. 414; 
Tulare Co. v. Kings Co. 117 Cal. 195. 

It seems to be well edtablished by the cases above cited, and the 
authorities therein referred to, that where the law does not provide that 
the new district shall assume a portion of the indebtedness that the 
new district cannot be held for any part thereof. Section 1754, Political 
Code, provides the method of dividing property in case of the division of 
a school district but does not provide that the new district ;;;hall be liable 
for any portion of the old indebtedness. 

In the Laramie County case, above, the court used this language: 
"Regulation upon the subject may be prescribed by the legislature; 

but, if they omit to make any provision in that regard, the presumption 
must be thaJt they did not consider that any legislation in the particular
case was neceilsary. Where the legislature does not prescribe any 'iluch 
regulations, the rule is that the old corporation owns all the public prop
erty within her new limits, and is responsible for all debts contracted by 
h'tlr before the act of separation was passed. Old debts ahe must pay, 
without any claim for contribution; and the new 'subdivision has no claim 
to any portion of the public property except what falls within her bound
aries. and to all that the olel corporation has no claim. North Hem
'stead v. Hemstead, 2 Wend. 134; Dil. on Mun. Corp, Sect. 128; Wade v. 
RiChmond, 18 Gratt. 583; Higginbotham v. Com., 25 Id. 633." 

Yours very truly. 
ALBERT J. GALEN, 

Attorney Gen'eral. 

Peddlers License-Indian Reservation, Stores On-Stenog
raphers Fees: 

SeDate Bill NO.5, p. 62, laws 190r, is repealed by th~ provisions 
of the laws of 19Ci5, p. 178. 

A merchant on an Indian Reservativn cannot be required to pay 
a st:lte or county license for trading with the Indians, nor where 
the conduct of his business is a part of the governments policy 
and method of dealing with the Indians. But where such mer
chant's business does not fall within this rule, he is liable for the 
payment of the license required by stat~ law. 

Under the provisions of Section 374, C. C. P. but one stenog-

cu1046
Text Box




