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to nullify, or at least modify, a 3tatute. If the attorney general may ex· 
erci3e supervisory powars over the duly elected county attorney (and this 
ha may do, subdiv. 5, Sec. 460, Pol. Code) he certainly has like authority 
over a specially appointed counsel, for such special counsel cannot be 
vested with graater power than is possessed by the regular county at
torney. The duty of prosecuting the3e cases in the supreme court is 
one of the specially enumerated duties of tha attorney general, and if 
such cases are presented by ~pecial counsel, such counsel is, to that 
extent. discharging the dutias of the attorney general, and is, in effect, 
an assistant to the attorney general, for he cannot supersede him. No
where js the board of county commissioners given the authority to employ 
an assistant for a stata official. As well might it be contended that the 
board could employ an assistant secratary of state or an assistant clerk of 
the supreme court. 

It appears that so long as the case remains in the trial court the 
board may exercise a certain control ovar it, but when it is taken by ap
peal to .the tribunal of last resort it passes entirely beyond the board's 
jurisidiction. and the duty of presenting it is vested in a state official, to
wit, tha attorney general. and tne board of county commissioners doe,; not 
have the authority to relieve tha attorney general from the discharge vf 
this duty nor to employ an assistant attornp.y ~(,Deral to li~('l:!s"rge the 
duties for him. 

It is true that county attorneys may assist in the preparatiop. of briefs 
or aid th"e attorney general ·by advice, but this is a matter of courtesy. 
It i3 likewise true that a county attorney may appear and aid in tha oral 
argument, but this i.; likewise a matter of courtesy, and we are here con
sidering only the abstract right and legal authority 

No adjudicated casa has been found directly in point, but our supreme 
court has frequently decided that all briefs and transcipts in such cases 
must be served on the attorney general. (Murray v. Livingston, 29 Mont. 
567; McIntosh Hardware Co. v. Flathead Co. 80 Pac. 239.) 

The ca3a3 and statutes heretofore cited, as well as the following 
cases, I believe sustain the conclusion here reached, to-wit. that the board 
of county commissioners do not have the authority or power to employ 
special counsel for tha prosecution of any case to which the county is a 
party in the supreme court. where such case has been removed by appeal 
to "such court, and the attorney general is qualified. and acting. (Paople 
v. Pacheco. 29 Cal. 211; County of Sacramento v. R. R. Co. 61, Cal. 250; 
State v. District Court, 22 Mont. 25.) 

Re;;p-actfully submitted. 
ALBERT J. GALEN, 

Attorney General. 

Superintendent of Public Instruction, Payment of Costs in Send
ing Out Blank Reports, Statements and Notic~s. 

The costs and charges of sending out blank reports, statements, 
notices, etc., to county school superintendents is a proper charge 

cu1046
Text Box



194 OPINIONS OF THE ATTORNEY GENERAL. 

against the expense account of the Superintendent of Public In
struction. 

Helana. Montana, Sept. 12, 1905. 
Hon. W. E. Harmon, SuparintBndent of Public Instruction, Helena, Mon

tana. 
Dear Sir:-Your request for an opinion regarding tha payment of ex

press charges on blank reports, statements, noticas, etc., furnished by you 
to the county school superintendent3 receivad. 

Section 1703, Political Code, provides that you shall cause to be 
printed and furnishad to the proper Officers all school registers, raports, 
statements, notices and blanks for returns needed or required to be used 
in the schools or by the school officer" in the state; and Section 1717, 
of tha same code, provides that "all necessary expenditures of money in
curred by the superintendent of public instruction for postage, "tationery, 
printing and expressage, not exceeding two hundred and fifty dollars in 
anyone year, shall be paid by the state." It will be noticed from the 
wording of said Section 1703 that it is the duty of your office to furnish the 
above 'supplies to the county school superintendents, and this would in
clude the payment of the necessary charges' for transmitting the supplies 
to the county superintendents. 

Section 1733, Political Code, provides that the county superintendent 
'shall distribute to the proper officars of his county all blanks furnished 
him by tb.e state superintendent. Sect,on 1742, Political Code, provides 
that the county shall furnish the county superintendent all nace.,;sary sta
tionary and postage. The term "stationery,' in its technical sense, as 
u"ed in Section 1742, would not include school registers, blank reports, 
statements, notices, etc., nor would the term "postage," as used therein, 
cover express chargeS on school registers, blanks, etc., sent by the state 
'superintendent to the county superintendent. 

It is my opinion, therefore, that so long a" your expense account does 
not exceed $250 in anyone year that the express charges for sending out 
such supplies should be paid by your office. If, 'however, the limit of 
$250 should be reached, beyond which you are prohibited by law from 
going, and it is nece3sary for the county superintendents to have these 
blanks for use in their counti'as, then, of course, all you could do would 
be .to send the same, express' charges collect, and the county superin
tendent would, have to make some arrangements with the board of county 
commisssioners to pay the same. 

Yours vcry truly, 
ALBERT J. GALEN, 

Attorney General. 

Volunteer Fire Companies, Proper Custodian of Special Tax for 
Apparatus and Maintenance_ 

The county treasurer is the proper custodian of the special 
tax levied and collected under the provisions of Section 3237, 
Political Code, for apparatus and maintenance of volunteer fire 
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