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certificates to jurors and these certificates must be honored and paid 
by the county treasurer. 

In the act of the legislature now being construed, the account is 
made a charge against the county, not against the county treasury, as is 
the casa in Sections 142 and 373, Code of Civil Procedure, nor is the 
treasurer directed to honor and pay the certificate, as is provided in the 
case mentioned in Section 4645, Political Code. The certificate of the 
judga, mentioned in the act, is evidence of the genuineness of the account 
and proof that the account is "just and true," but the treasurer is not 
authorized to payout money on this certificate. The account should, 
therefore, be submitted, together with the judges cartificate, to the 
county commissioners before the treasurer can payout any money 
thereon. The judges certificate may be conclusive 'evidence, and the 
action of the board in ordering the warrant to issue may be only pro 
forma where the account is thus 'evidenced, yet this is the channel 
through which the claimant must 'secura the payment of his claim. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

Game Law, Violation Of, Assessment of Costs as Part of Penalty. 

It is not proper to assess costs as a part of the penalty for vio
lation of Chapter 52, Laws 1905, as there is no provision in the 
law making costs a part of the penalty for its violation. 

Helena, Montana, May 12, 1905. 
Roy E. Ayer.:;, Esq., County Attorney, Lewistown, Montana. 

Daar Sir:-I am in receipt of your favor of the 8th, making inquiry 
regarding the assessment of costs upon conviction of persons for viola
tion of the provisions of Chapter 52, Laws 1905. 

It will be seen upon ,reference to said chapter that no provision Is 
made for the assessment of costs as a part of the penalty for a violation 
of the law, and I am therefore of opinion that a defendant should not -be 
imprisoned for costs. It is proper to punish him by fine or impri&onment, 
or both, and to imprison for non-payment of a fi~e imposed, but he should 
not be imprisoned for non-payment of costs. 

Th'e following cases will give you light upon this quastion, viz: State 
v. Sullivan, 9 Mont. 490, and State v. Reynolds, (Mont.) 36 Pac. 449. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney Genaral. 

Extradition From Foreign Country-Procedure. 

In order to extradite a fugitive from justice from Canada, it is 
necessary to have a statement of the County Attorney respecting 
the crime for which the party is wanted, an affidavit of the Sheriff 
or some other responsible party as 1:0 the flight setting up the 
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facts, and a copy of the information and original oench warrant, 
if the information has been filed, otherwise certified copy of the 
complaint, and original warrant of arrest issued by justice of 
the peace, and in addition, the original deposition made in tripli
cate or certified copies thereof, of at least two witnesses testifying 
to the material facts On which the information or warrant was 
issued. All of these papers, as well as the signatures of officers, 
must be certified to. There must be three complete sets of the 
papers transmitted to the Governor, and the Governor must trans
mit the same to the Secretary of State of the United States, with 
request for the extradition of the fugitive, and the Secretary of 
the U. S. will thereupon make requisition upon the government 
of Great Britain for the extradition. 

Helena, Montana, May 16, 1905. 
H. S. Grean, Esq., County Attorney, Great Falls, Montana. 

Dear Sir:-In compliance with your request over tha telaphone for an 
opinion as to the method of procedure in 'extradition of defendant Cam
eron from Canada on the charge of grand larceny, i respectfully 'submit 
the following: 

Tha crime of grand larceny is an extraditable offense under the, 
treaty betw'een tha United States and Canada. I harewith enclose you a 
set of blanks used by tha governor of this state for requisitions of fugi
tives in other states, which will ba of assistance to you in preparing the 
requisition papers to be used in the Cameron case, changing, of course, 
the demand from that of governor to a requisition of the president to de
mand of the government of Great Britain. It will be nec'essary for you to 
have the following papers: Statement of the county attorney, substan
tially in the form of the 1;>lank herewith enclos<ld; also an affidavit of the 
sheriff, or some other responsible party, as to the flight, 'setting up the 
facts in the form herewith enelos'ed; also copy of the information and 
original bench warrant, if an information had been filed, otherwise certi
fied copy of the complaint and original warrant of arrest issued by the 
justice of the peace; also the original deposition, made in triplicate, or 
certified copies of the original deposition, of at least two witnesses, testi
fying to the material facts upon whicn the information or complaint ,has 
been issued. All these papers must be certified to, as well as tha Signa
tures of the Officials. For instance, if a certified copy of the complaint 

. issued by the justice of the peace is used, the elerk of the court must 
certify to the official signature and of the fact that he is a justice of the 
paace. Then you will have to have a certificate of the secretary of the 
state as to the signature and authority of the clerk of the court. On the 
oclier hand, if certified copies of the information are used, they, of course, 
are certified by the clerk of the district court, and his official signature 
and authority is certitJed to by the secretary of state. 

There must be thrae complete sets of these papers. In other words, 
three sets of the affidavit' of the county attorney and of the affidavit of 
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flight and three cartified copi'*l of the complaint or information; three 
original bench warrants or warrant;; of arrast, and three original depo;;i
tions of each witnes;;, or three certified copies of the depositions. The 
affidavit of tha county attorney and tha per;;on making th"e affidavit as to 
flight, and the depositions of witnesses, ;;hould be taken before the clerk 
of the district court instead of a notary public, so that one certificate of 
the ;;ecretary of state will apply to all ;;ignatures of the clerk of the court. 

These three sets of papers are transmitted to the governor of Mon
tana, whereupon he tran"smits the same to the secretary of state of the
United States, who makes requisition on the government of Great Britain 
for the extradition of the fugitive. 

If you have not got Cameron "under arrest in Canada at the present 
time, and wish to do so bafore making application for requiSition papers, 
you can have a certified copy of the complaint and warrant of anast, or 
the information and 'bench warrant, together with the depo;;itions of at 
least two witnesses showing the facts in the ca8e, made out and turnad 
ove, to the sheriff or the person whom you wish to have designated as 
the agent of the United States, and he can take such ce\1:ified copies, 
certified by the clerk of the district court, and appear before a judge in 
Canada and make personal affidavit as to the authority of the justice or 
judge issuing "such papars; whereupon the judge will issue a warrant 
for the arrest of the defendant there. Under the Canadian laws the 
Sheriff or agent of the United States must hold the defendant there 
fifteen days in order to give him time to institute habeas corpus pro
ceedings, or any oth"er remady he may seek to invoke to prevent extradi·· 
tion. On the other hand, if the defendant, after arrest in Canada, is not 
returned to th"e United States inside of sixty days, that is grounds for his 
release from custody there, upon a writ of 'hrubeas corpus. 

I also enclose you a copy of the rules issued by the governor of the 
State of Montana relating to application for requisition between States, 
which may be of some assistanca to you in preparing requisition papers 
for the exardition of a person from a foreign country. 

Trusting that the above information, together with the ,blanks and 
rules I have herewith enclosed, will enable you to get out the neces
sary paper;;, I "remain, 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

" Secretary of Carey Land Act Board-Salary-How Paid. 

The general appropriation bill passed by the last session of the 
legislature appropriated $1,500.00 each for the office and travel
ing expenses of the Carey Land Act Board, and House Bill No. 
222, Section 28, appropriated $1,000.00 each year for paying the 
secrdary, office and traveling expenses of said board, and pro
vided further that out of any funds received by said board from 
the sale of lands reclaimed, the additional sum of $2,000.00 was 

cu1046
Text Box




