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CLAIMANTS: Gavin O. McGeorge; Kajsa McGeorge; Nils A. McGeorge; | CASE 76E-R105
Upper Willow Creek LLC 76E 107776-00

OBIECTOR: United States of America (USDA Forest Service)

NOTICE OF FILING OF MASTER’S REPORT
This Master’s Report was filed with the Clerk of the Montana Water Court. Please

review this Report carefully.

You may file a written objection to this Master’s Report if you disagree or find
errors with the Master’s Findings of Fact, Conclusions of Law, or Recommendations.
The above stamped date indicates the date this Master’s Report was filed and mailed.
Rule 23 of the Water Right Adjudication Rules requires written objections to a Master’s
Report be filed within 10 days of the date of the Master’s Report. Because this Master’s
Report was mailed to you, Rule 6(d) of the Montana Rules of Civil Procedure provides an
additional 3 days to the 10-day objection period.

If you file an objection, you must mail a copy of the objection to all parties on the
Service List found at the end of this Master’s Report. The original objection and a
certificate of mailing to all parties on the Service List must be filed with the Water Court.
If you do not file a timely objection, the Water Court will conclude that you agree with

the content of this Master’s Report.



MASTER’S REPORT
Claim 76E 107776-00 is owned by Gavin O. McGeorge, Nils A. McGeorge, Kajsa
McGeorge, and the Upper Willow Creek LLC which is made up of the individually listed
claimants. The claim received an objection from the United States of America, USDA
Forest Service (“Forest Service™). Claim 76E 215920-00 also received issue remarks
during the DNRC’s preparation of the Preliminary Decree.
The claim was consolidated into Case 76E-R105 to resolve the Forest Service’s
objection and the issue remarks appearing on the abstract.
FINDINGS OF FACT
1. On December 18, 2019, the Court held a status conference in this matter.

Judith Coleman appeared on behalf of the Forest Service. Claimant Nils A. McGeorge
appeared on behalf of the McGeorges and the Upper Willow Creek LLC.

2. The Forest Service objected to the point of diversion and place of use legal
land descriptions for the claim as well as stating that the source name should be modified
to “Day Gulch.”

3. The Forest Service also stated that the following remark should be placed

on the abstract:

THE POINT OF DIVERSION AND PLACE OF USE ARE LOCATED
ENTIRELY ON PRIVATE LAND,

4. On April 7, 2020, claimant Nils A. McGeorge submitted a written
statement to the Court stating that the Claimants agree that the source should be modified
to “Day Gulch,” and that Claimants consent to the addition of the proposed information
remark denoting the point of diversion and place of use entirely on private land.

5. On April 9, 2020, the Forest Service filed its Response to Letter. In its
Response, the Forest Service states that the addition of the above-referenced remark,
along with the proposed modification to the source name, would resolve its objection to
the claim.

6. Claim 76E 107776-00 also received issue remarks denoting that the

claimed means of diversion could not be identified and that an amendment was submitted



on February 14, 2018 requesting to amend the means of diversion. Additionally, an issue
remark saying that an DNRC memorandum was filed on August 17, 2009 which stated
that the point of diversion was incorrect also appeared on the abstract.

7. The above-referenced Memorandum, filed on August 17, 2009, by DNRC
Water Resources Specialist Gerald B. Reddig, states in regard to claim 76E 107776-00
that “when placing the point of diversion on a USGS quad map, the correct source should
be ‘Day Gulch.””

8. An Amendment filed by the Claimants on February 14, 2018, requested to
modify the means of diversion from “flowing” as it appears on the Statement of Claim, to
a “pipeline” in order to more accurately reflect the system in place and to resolve the

issue remark on the claim.

PRINCIPLES OF LAW
I. A properly filed Statement of Claim for an existing water right is prima
facie proof of its content. Section 85-2-227, MCA; Rule 10, W.R.Adj.R.
2. Prima facie proof may be contradicted and overcome by a preponderance of

the evidence. Rule 19, W.R.Adj.R.

3. A preponderance of the evidence is evidence that shows a fact is “more
probable than not.” Hohenlohe v. State, 2010 MT 203, 4 33, 357 Mont. 438, 240 P.3d
628.

4. If prima facie status is overcome, the burden shifts back to the claimant to
demonstrate historical use. 79 Ranch v. Pitsch, 204 Mont. 426, 432-33, 666 P.2d 215, 218
(1983).

5. The Water Court may use information submitted by the DNRC, the
Statement of Claim, and any other data obtained by the Court to evaluate a water right.
Sections 85-2-227, -231(2), MCA.

6. If a claimant fails to comply with an order issued by the Water Court, the

Court may issue orders of sanction that are just. Rule 22, W.R.Adj.R.



7. Sanctions applied against a claimant may include modification of a claim to
conform with data provided by the DNRC, information obtained by the Court, or
information included in an objection, or the entry of default and termination of a water
right claim. Rule 11, W.R.Adj.R.

CONCLUSIONS OF LAW

I. Based on the Forest Service’s Response and Claimants’ letter stating their

agreement to the addition of the proposed information remark and change in source
name, the claim should be modified to include the remark described in Finding of Fact
No. 3 and the source name should be modified to “Day Gulch.” These changes resolve
the Forest Service’s objection.

2. Claimants have demonstrated by a preponderance of the evidence that the
means of diversion should be amended to a pipeline rather than “flowing” as it appears
on the Statement of Claim. This modification, along with the change in source name
referenced above, resolves the remaining issue remarks on the claim and therefore the
remarks should be removed.

RECOMMENDATIONS

Based on the foregoing Findings of Fact and Conclusions of Law, this Master

recommends that the Court adopt the changes as outlined above.

A post decree abstract of the water right c¢laim reflecting the recommended 7
changes is attached to this Report and a copy of the map depicting the modified place of
use has been placed in the claim file.

DATED this /. dayof June 2020

Evminn. (LA

Eugeﬁe C. White
Water Master
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