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MICHAEL J. L. CUSICK, ESQ. 
JEREMY A. MICHAEL, ESQ. 
CUSICK, FARVE, MATTICK & REFLING, P.C. 
P.O. Box 1288 
Bozeman, MT 59771-1288 
Ph:  (406) 587-5511 
Fax:  (406) 587-9079 
Email:  office@cmrlawmt.com  
Attorneys for Claimant/Objector  
SRI River Holdings LLC  
 
 
 

IN THE WATER COURT OF THE STATE OF MONTANA 
UPPER MISSOURI DIVISION 

JEFFERSON RIVER (BASIN 41G) 
PRELIMINARY DECREE 

 
 
CLAIMANT:  SRI River Holdings LLC 
 
OBJECTORS: SRI River Holdings LLC; United States of 

America (USDA Forest Service)  
  
NOTICE OF INTENT TO APPEAR: United States of America 

(Bureau of Reclamation) 
 

CASE 41G-0353-R-2019 
41G 195427-00 
41G 196917-00 

 

 
SRI RIVER HOLDINGS LLC’S UNOPPOSED MOTION TO AMEND  

WATER RIGHT CLAIM 41G 195427-00 
 

COMES NOW, Claimant and Objector SRI River Holdings LLC (“SRI”), and 

pursuant to Rule 10, W.R.Adj.R., Rule 19, W.R.Adj.R., and § 85-2-233(6), MCA, hereby 

submits this Unopposed Motion to Amend Water Right Claim 41G 195427-00 (”Motion”) 

to correct the point of diversion, source, and flow rate.  SRI moves the Water Court for 

an order granting leave of court for SRI to amend water right claim 41G 195427-00, as 

set forth below and in the Proposed Abstract attached to this Motion as Exhibit A, to 

more accurately describe the historical use of this water right. 

The specific grounds for this Motion are further described below. 
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BACKGROUND 

Water right claim 41G 195427-00 was consolidated into Water Court Case 41G-

R353.1  The proceedings in this Case involve this water right claim and water right claim 

41G 196917-00, which is also owned by SRI.   

SRI objected to the flow rate of water right claim 41G 195427-00 because it was 

reduced by DNRC during claims examination and the reduced flow rate does not 

accurately reflect historical beneficial use.  The United States of America (Bureau of 

Reclamation) (“BOR”) filed a notice of intent to appear to water right claim 41G 195427-

00 noting that there were no issue remarks on this water right claim and SRI had filed its 

own objection.  Upon further investigation into the flow rate for water right claim 41G 

195427-00, SRI has determined that the point of diversion and source also need to be 

amended to accurately reflect historical beneficial use.  These amendments will resolve 

SRI’s objection to water right claim 41G 195427-00. 

Rule 10, W.R.Adj.R. provides the claimants may file motions to amend their 

claims specifying the requested amendment and the grounds for such amendment, and 

that the Water Court will determine any additional notice of the amendment required 

pursuant to § 85-2-233 (6), MCA.  

Section 85-2-233(6), MCA, provides that:  
 

(6)(a) After the issuance of a temporary preliminary decree or 
preliminary decree, notice must be published once a week for three 
consecutive weeks in two newspapers of general circulation in the 
basin where the decree was issued for:  

  (i) a motion to amend a statement of claim that may 
adversely affect other water rights... 

 

 
1 The original case number was “41G-R353” when it was consolidated in November 2019, but was 
subsequently changed by the Water Court to “41G-0353-R-2019” to reflect the Water Court’s new case 
management system protocol. 
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*   *   *   * 

(b) The notice must specify that any response or objection to the 
proposed amendment must be filed within 45 days of the date of 
the last notice. 
 
(c) The water judge may order any additional notice of the motion 
as the water judge considers necessary. 
 
(d) The costs of the notice required pursuant to this subsection 
must be borne by the moving party. 
 

Pursuant to § 85-2-233(6), MCA, notice by publication is required for any motion 

to amend that may adversely affect other water rights.  Unless the Water Court 

determines SRI’s Motion may not adversely affect other water rights, publication of the 

Motion is required pursuant to § 85-2-233(6), MCA, and additional notice may be 

ordered if the water judge deems it necessary.  As the source and point of diversion for 

water right claim 41G 195427-00 were not on the objection list for the Basin 41G 

Preliminary Decree, other water users in Basin 41G were not given notice these 

elements might be changed during the adjudication process.  Therefore, an order for 

publication of SRI’s Motion would provide other water users in Basin 41G with notice of 

the proposed amendments to claim 41G 195427-00 and an opportunity to object.      

AMENDMENT TO POINT OF DIVERSION, SOURCE, AND FLOW RATE 

The specific purpose of the requested amendments is to clarify and correct the 

point of diversion, source, and flow rate of water right claim 41G 195427-00 so they 

more accurately reflect the historical beneficial use of this water right claim.  SRI is not 

requesting any changes to other elements of this water right claim; all other elements 

should remain as they appeared in the Basin 41G Preliminary Decree.  SRI notes that 

the place of use and maximum acres does not need any corrections or changes.  The 

place of use and acres have been examined and confirmed by the DNRC and SRI has 
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not objected to these elements nor does SRI believe they are inaccurate.  This 

amendment is to   clarify that the irrigation water that has historically been used under 

water right claim 41G 195427-00 does not get to the place of use from the source and 

point of diversion originally claimed by the original claimants, Gary J. Boldt and Tana L.  

Boldt.  The amended point of diversion, source, and flow rate should be as follows: 

Flow Rate:  14.30 CFS  9.47 CFS 

Source Name:  DONCASTER (LOTT) SLOUGH JEFFERSON RIVER 

 Source Type:  SURFACE WATER 

Point of Diversion and Means of Diversion: 

ID  Gov’t Lot  Qtr Sec Sec Twp Rge County 
1     NESWSW 15 3S 6W MADISON 
1     SWNESE 15 3S 6W MADISON 

 

1. Point of Diversion/Source: 

The claimed point of diversion for water right claim 41G 195427-00, as it 

appeared in the Basin 41G Preliminary Decree, is on the Jefferson River in the 

NESWSW of Section 15, T3S, R6W, Madison County.  The claimed place of use is 

located in Section 10, T3S, R6W, Madison County, on property that was previously 

owned by Willard and Beverly Rehm.  See Affidavit of Richard Bayers, attached and 

incorporated herein as Exhibit B.  The place of use lies generally west of State 

Highway 41 in the N2S2 and S2N2 of Section 10, T3S, R6W, Madison County and is 

located north of and is irrigated from a dike and ditch system in the S2 of Section 10, 

T3S, R6W, Madison County.  Id.   

The ditch system for the place of use in Section 10 diverts water from what is 

known as Doncaster (Lott) Slough after it crosses under State Highway 41 in the SE of 
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Section 15; the ditch then runs north along the western edge of the Highway 41  to 

where it makes a right angle turned to the west in the S2 of Section 10.  Id.    

Doncaster (Lott) Slough originates east of Twin Bridges in Section 27, T3S, 

R6W, Madison County and has been referred to as both “Lott Slough” and “Doncaster 

Slough.”  See Exhibit B.  Doncaster (Lott) Slough is crossed by Bayers Lane and then 

the Bayers Ditch in the SW¼ of Section 23, near the present site of the Twin Bridges 

sewage lagoon as it flows north from Section 27.  Doncaster (Lott) Slough eventually 

flows under State Highway 41 in the SE¼ of Section 15, T3S, R6W, Madison County, 

as depicted on the map from the 1954 Madison County Water Resources Survey.  Id.    

The ditch that diverts water from Doncaster (Lott) Slough on the west side of 

Highway 41 runs north along the west side of the highway right-of-way for 

approximately one mile.  This ditch then turns at a 90° angle and heads west toward the 

Jefferson River.  The location of this ditch is shown on the aerial photo images attached 

as Exhibits B and C to the Affidavit of Richard Bayers.  

 The ditch from Doncaster (Lott) Slough was primarily used by the Bayers Ranch 

as a drain ditch, but it was also used as an irrigation ditch by neighbors of the Bayers 

Ranch on the west side of State Highway 41.  Richard Bayers recalls that their 

neighbors Gary and Tana Boldt irrigated lands on the west side of State Highway 41 

from this ditch.2  Id.  Although Richard Bayers does not specifically know when this ditch 

was constructed, to the best of his knowledge and recollection the ditch has existed for 

many years and was in existence prior to July 1, 1973.  Mr. Bayers recalls the ditch was 

in existence while he was still attending high school in Twin Bridges; he graduated from 

Twin Bridges High School in May of 1973.  Id.       

 
2 The Boldts filed the original statement of claim for water right 41G 195427-00 in 1982. 
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 Based on the foregoing, the claimed point of diversion and source for water right 

claim 41G 195427-00 are incorrect as claimed and SRI requests the source be 

amended from the Jefferson River to Doncaster (Lott) Slough, and correspondingly, that 

the point of diversion be amended from the NESWSW, Section 15, T3S, R6W to the 

SWNESE, Section 15, T3S R6W. 

2. Flow Rate: 

The flow rate is the rate at which water has been diverted, impounded, or 

withdrawn from the source for beneficial use.  Rule 2(a)(27), W.R.C.E.R.  The amount 

of water actually needed for beneficial use within the appropriation will be the basis, the 

measure and the limit of the right.  McDonald v. State, 220 Mont. 519, 532, 722 P.2d 

598, 606, (1986) (Emphasis added). 

The original statement of claim for water right claim 41G 195427-00 listed a flow 

rate of 615 CFS.  The flow rate for water right claim 41G 195427-00 has since been 

reduced by the DNRC twice.  First, the flow rate was reduced by DNRC to 13.64 CFS 

during claims examination for the Basin 41G Temporary Preliminary Decree in the late 

1980’s.  Water right claim 41G 195427-00 appeared in the Basin 41G Temporary 

Preliminary Decree with this 13.64 CFS flow rate.  Second, DNRC further reduced the 

flow rate of water right claim 41G 195427-00 again to 9.47 CFS during claims 

examination for the Basin 41G Preliminary Decree based on DNRC guidelines.  SRI 

objected to the flow rate reduction during the objection period for Basin 41G Preliminary 

as the reduced flow rate does not accurately reflect historical beneficial use.  

Jeremy May, P.E., of Genesis Engineering, Inc. was hired by SRI to review and 

investigate the culvert within the Doncaster (Lott) Slough ditch to determine its capacity 
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as part of SRI’s investigation into the correct historical flow rate water right claim 41G 

195427-00.  See Affidavit of Jeremy May, P.E., attached and incorporated herein as 

Exhibit C.   

The culvert is located under a driveway to the west of State Highway 41 in the 

NE of Section 15, T3S, R6W and is 90 feet long reinforced concrete pipe.  Id.  There is 

a stain in the pipe and two methods of calculation were performed; when the upstream 

water was at a level equal with the top of the pipe and when the water matched the 

stain in the pipe.  Id.  The flow analysis based on the staining utilized the water staining 

on the outlet of the pipe to determine tailwater elevation.  Mr. May calculated that the 

modeled pipe capacity using an assumed full pipe is equal to 30.9 CFS and the 

modeled pipe capacity using the water stains in the pipe is equal to 14.3 CFS.  This 

result indicates that roughly 14 CFS has passed through the pipe often enough to 

create the defined staining on the inside of the pipe.  The water stain model is the 

conservative estimate for determining the pipe capacity according to Mr. May.  Id.  

Further, the culvert is the limiting factor in the ditch system that carries water from 

Doncaster (Lott) Slough to the place of use in Section 10, T3S, R6W, Madison County        

Based on Mr. May’s affidavit, the capacity of the culvert is more than sufficient to divert 

and convey the requested 14.3 CFS flow rate and SRI requests the flow rate be 

amended as the true basis, measure, and limit of water right claim 41G 195427-00. 

RELIEF REQUESTED 

Pursuant to Rule 10, W.R.Adj.R., SRI respectfully requests the Water Court 

determine the notice required for this Motion pursuant to § 85-2-233(6), MCA, and to 

issue an appropriate order for SRI to provide notice of its Motion by publication or 
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otherwise pursuant to the statute as required.  After publication of any such notice, SRI 

respectfully requests the Water Court issue an order granting its Motion.  

In accordance with the attached Affidavits and accompanying exhibits, the point 

of diversion, source, and flow rate for water right claim 41G 195427-00 should be 

amended and decreed as follows: 

Flow Rate:  14.30 CFS  9.47 CFS 

Source Name:  DONCASTER (LOTT) SLOUGH JEFFERSON RIVER 

 Source Type:  SURFACE WATER 

Point of Diversion and Means of Diversion: 

ID  Gov’t Lot  Qtr Sec Sec Twp Rge County 
1     NESWSW 15 3S 6W MADISON 
1     SWNESE 15 3S 6W MADISON 
 
See proposed abstract for water right claim 41G 195427-00 that is attached and 

incorporated herein as Exhibit A. 

CONCLUSION 

SRI respectfully requests the Water Court issue an order for SRI to provide 

notice of its Motion by publication or otherwise pursuant to statute.  After publication of 

such notice, SRI respectfully requests the Water Court grant its Motion to amend the 

preliminary decree for water right claim 41G 195427-00 in accordance with the 

information provided herein to more accurately describe the historical use of water 

rights claim 41G 195427-00. 

SRI reports that counsel for United States of America (USDA Forest Service) and 

United States of America (Bureau of Reclamation) has been contacted regarding this 
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