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L STATEMENT OF THE CASE

The United States requests an crder from the Water Court 1o the Department of
Maturnl Resources and Conservation requiring investigalion of water rights for post June
30, 1973 gbandonment. The United States also asserts the Water Court has not been
addressing nost 1973 abandonment in its decisions.

Acvording Lo the United States, the seiution to identifving and resolving post 1973
abandonment probiems is review of serial photographs.,  The United States has in its
possession a number of aerial photographs it thinks wiil bz usetul in establishing non-use.
[t requiests:

|1 That the Water Court order the Montana Department of Natursl Resources and
Conservation (DNRC) to obtain copics ol these photogruphs from the United States;
2.1 That the DNRC interpret the pholos;

3.} That the resulis of this interpretation be provided e the United States; so that,
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4.} The United States can use this information in proceedings before the Water
Court,

The United States asserts the Water Court has a duty to order investigation of post
1973 abandonment based on its jurisdiction and its responsibility to administer the
adjudication process. In addition, the United States conlends the Water Court must
adjudicate post 1973 abandonment before it can issue final decrees ol existing water
rights, It also asserts the Water Court has not informed the public that it is not addressing
post 1973 abandonment, Finally, the United States asserts that failure to address post
1973 abandonment undermines the comprehensiveness of the adjudication, as well as
setllements und decrees ol federal and Indian reserved rights.

The United States originally raised these issues via ohjections liled in Basins 428
and 42C. In the motion presently before the Court, the United States expanded s
abjection to “the Montana adjudication as a whole.” Motion for Order Requiring DNRC
1o FExamine for Post-June 30, 1973 Nonuse and Motion for Water Cowrt to Adjudicate
Post-June 30, 1973 Abandonment in the Montana Adjudication and Briel in Support
{“United States” Motion™), January 24, 2012, p. 2. This Court expanded notice of the
United States” Motion and invited interested parties to file amicus briels or motions o
intervene. Scheduling Order, October 31, 20013

Amicus briefs were filed by Montana Trout Unlimited, the Fort Belknap Indian
Communily, the Northern Chevenne Tribe, the Blackfeet Tribe, Avista Corporation, the
Assiniboine and Sioux Tribes, the Chippewa Cree Tribe, the Confederated Salish and
Kootenai Tribes, the Apsaalooke (Crow) Tribe, the Montana Attorney General and the
Momntana Department of Natural Resources and Conservation,

The amicus briefs filed by Trout Unlimited, Avista, and the Tribes gencrally
supported the motion filed by the United States. The Atormney General opposed the
motion and the DNRC provided information about the potential impaets of the United

States” moetion if granted by this Court.

I



o -

[rout Unlimited asserted (ailure to issue an order directing the DNRC to examine
water rights for abandonment will require the DNRC to adjudicate abandonment later if
the water right is part of a change application.

The Tribes liling amicus briefs have their reserved rights memorialized in
Compacts. Most of these Compacts subordinate Tribal rights (o existing state rights. The
Tribes argue that inclusion of potentially abandoned rights in final decrees violates the
terms of those Compacts,

Al least one party noted that it relied on issue remarks to file objections. It
asserted isstoe remarks were necessary for it to prepare objections on post 1973
ahandonment. Several parties, including Avisia Corporation, argued they might need to
expend resources to identify post 1973 abandonment it the DNRC was not ordered to
perform this work.

The Montana Atlorney General argued that the United States” motion was an
eflort o relieve it and other ohjectors ol their responsibility to formulate their own
objections to water rights claimed by other parties, The Attorney General asserted there
was no legal basis o impose a duty to investigate abandonment upon the Water Court,
and that whether such a duty should be imposed was a policy decision best suited lor the
[egislature. The Moentana Artorney General argued that the Water Court already has
jurisdiction lo address post 1973 abandonment and does so regularly.  The Attorney
Creneral alse arpued that examination ol aerial photographs is not the only way to bring
issues of shandonment before the Court, and that abandonment can be asserted at any
lime, including after a final decree. Finally, the Attorney General noted thal it was
unclear whether the United States was asking for a single post 1973 exanunation of aerial
photographs, or an ongoing process.

In its amicus brief, the DNRC estimated the cost of obtaining and scanning two
statewide sets of aerial photographs from the United States Department of Agriculture
would be 901,600, Once aerials have been obtained, they must be reviewed. The

DNRC estimates it would take 31 emplovees an additional four years to review all claims
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in the adjudication using only two additional flights of aerial photos, The additional cost
for just these 1wo data sources would be 58,439,600, DNRC Amicus Brief, p. 4.
Il._ISSUES

1, Does the Water Court hear cases involving post 1973 abandonment?

2. Does the Water Court’s jurisdiction impose upon it a duty to investigate
potential abandonment of water rights by ordering the DNRC to review post 1973 aerial
photographs”

3. Do the Waler Right Claim Examination Rules adepted by the Montana
Supreme Court impese a duty on the Water Court to order the DNRC 1o review
photographs taken after June 30, 1973 for evidence of abandonment?

4. Do objectors have the ability to raise abandonment as an issue il the Water
Court does not order the DNRC 1o examine post 1973 aerial photographs?

5. 1s the Water Use Act being applied in a way that harms Indian and federal
reserved rights?

ITl. BACKGROLNID

Pursuant to the Water Use Act, Montana waler rights owners were obligated to file
claims [or their water rights, There were over 218,000 water rights claims filed as part of
Montana's statewide adjudication. The Montana Waler Court has exclusive jurisdiction
to adjudicate these water rights, § 3-7-501, MCA.

The adjudication process is divided into two phases. The first phasc involves
claims examination. Claims examination is performed by the Montana DNRC. The
second phase involves litigation of objections and resolution of issue remarks.  This
phase oceurs before the Water Courl.

The First Phase Claims Examination

Claims examination by the Montana DNRC is perlormed in accordance with the
Water Right Claim Examination Rules.  The role of the DNRC in claims examination is
to assist “the water court by gathering, examining, and reporting data, [acls, and issues

pertaining to the claims of existing rights.” Rule 1{b), W.R.C.ER. The Waler Right
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Claim Examination Rules “describe how the department gathers data and [acls pertinent
to the claims of existing water rights.” Rule 1{b). W.R.C.E.R.

If the DNRC identifics an issue with a water right, it may place a remark on the
abstract of the claim. “Remarks that idenlily potential factual and legal issues are “issue’
remarks.” Rule 2{a}(57), W R.C.L.R..

Claims e¢xamination is a complex, cxpensive, and time consuming task. It has
laken decades and many millions of dollars for the DNRC to undertake claims
examination, and additional work is needed before the process will be complete.
Depending on the type ol right. the claims examination rules may require the DNRC 1o
identily and review numerous features ol @ water right including the owner, purpose of
use, flow rate, point of diversion, priority date, means ol diversion. place of use, source,
volume, climatic area. and reservoir data. Manyv other aspects of water rights are also
reviewed during the process.

T assist ils stafl in performing claims examination, the DNRC has developed a
claims examination manual. The manual is several hundred pages long. Its length
illustrates the complexity of the claims exam process.

Aerial photographs are often used during claims examination, Acrial photographs
may provide information such as the location of dams or headgates, the presence or
absence of water in ditches and reservoirs, and the occurrence of imigabon,

The DNRC tvpically uses two acrials, taken in different decades, when examning
water right claims. Depending on the county in which the water right is located, the first
photograph is usually from the 1940s, 1950s or 1960s, The second photo is usually from
the late 1970s, with use of photographs from 1979 being common, [ the DNRC believes
that either photograph shows non-use of a water right, then it places a remark to that
effect on the abstract of the water right.

After examination by the DNRC, the claims in cach basin are sent to the Water
Court where they are compiled and issued in a preliminary decree. Claims are grouped

according to the hydrologic basins in which they are located. As an example, all the
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claims in the Gallatin River and ils tributaries are grouped together and designated as
Basin 41H.

As the name implies, a preliminary decree is an interim listing of water rights for a
specific basin.  The abstracts for water rights in a preliminary decree may include
changes to claims made by the DNRC or issue remarks placed on those claims by the
DNRC during claims examination.

The Second Phase—Litigation

The issuance of a preliminary decree starts the litigation phase of the adjudication,
with an objection period beginning once the preliminary decree is issued.  During the
ohjection period, water right claimants and other partics may file objections Lo waler
rights in the decree.  Aller close of the objection peried, parties have an additional
opporiunity to participate by filing notices of intent Lo appear on claims that received
objections or issuc remarks.

(hjectors have the burden of proving their objections to water rights by a
preponderance of the evidence. Objections are resolved either by settlement or trial
Resolution of objections and issue remarks often results in modification or termination of
water rights. These changes are noted on the abstracts for each water right. The surviving
water rights, as amended during the adjudication, are compiled by the Water Court into a
final decree.

There are 85 basins in Montana. Claims examination in each of these basins
oceurs separately, Because there are so many basins, and so many claims in cach basin,
the DNRC completed examination ol some basing years before examination of other
basins was started. The Water Court has issued preliminary decrees in a staggered
fushion following the pattern of claims examination. This means some decrees were
issucd in the 1980s, while others remain 1o be issued. The last preliminary decree should
be issued before the year 2020, There will be a gap of over thirty years between the
issuance of the first and last preliminary decrees by the Water Court.

In summary, the adjudication of water rights can be divided into two principal

phases. The claims examination phase oceurs first and is carried out primarily by the
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DNRC, The litigation phase s second, and is presided over by the Water Court, with
support from the DINRC.

The process is controlled by a mix of statutes. rules, and case law, Regarding the
adjudication. the Montana Supreme Court wrote: “No more difficult task has ever been
assigned by the legislature to the court system of this state.” MeDonald v. State, 220
Mont. 519, 525, 722 P.2d 598, 601 (1986),

IV. THE LAW OF ABANDONMENT

A finding of abandonment requires a showing of both non-use and intent to

abandon.

To constitute abandonment there must be a concurrence of act and intent —

the relinquishment of possession and the intent not to resume it for 2

benelicial use .. . Neither an intention to abandon nor nonuser 1s

suflicient; the union of both 15 indispensable to constitute abandonment ... .
Thomas v. Ball, 66 Mont, 161, 167, 213 P. 5397, 599 (1923),

Objectors asserting ahandonment have the initial burden of showing a prolonged
period ol non-use.  “[A] long period ol continuous nonuse raises the rebutiable
presumption of an intention 1o abandon, and shifts the burden of proot onto the nonuser
to explain the reasons for nonuse,” 7% Ranch v, F.!'Lw:ﬁ._. 204 Mont. 426, 432-33, 666 P.2d
215,218 (1983).

To successlully rebut a presumption of abandonment, a claimant must produce
“|s]pecific evidence explaining or excusing a long period of non-use of the particular
water rights on the specific property ...."0 In re Adiwdication of Warer Rights of the
Musselshell River, 255 Mont. 43, 51, 840 P.2d 377, 582 (1992} “Conclusory statements
concerning a variety of negative factors™ are insuflicient to meet the claimant’s burden,
Musselshell River. 255 Mont. al 32, 840 P.2d at 582, The claim is terminated if a

claimant cannot rebut the presumption of abandonment.



V. ANALYSIS

1. Does the Water Court hear cases involving post 1973 abandonment?

A. The Water Court’s Jurisdiction

The Water Cowrt has unique powers, The chiel water judge and the associale
water Judge have jurisdiction over “all matters relating to the determination of existing
water rights within the boundaries of the state of Montana,” 3-7-224({2), MCA. An
existing right 15 “a right (o the use of water that would be protected under the law as it
existed prior o July 1, 197377 85-2-102(12). MCA.

The Water Court’s jurisdiction extends o both pre and post 1973 abandonment of
water rights, This jurisdiction includes “the adjudication of total or partial abandonment
ol existing water rights occurring at any time before the entry of the final decree,™ § 3-7-
501(4), MCA, “[A] water judge may determine all or part of an existing right to be
abandoned based on consideration of all admissible evidence that is relevant, including,
without limitation, evidence relating 1o acts or intent occurring in whole or in part after
duly 1, 19737 B5-2-227 %), MCA,.

B. Assertion of the United States

The United States asserts that the Water Court “rarely determines the total or
partial abandonment of existing water rights afler June 30, 1973 United States’ Motion,
p. 3. This assertion 15 ncorrecl.

The Water Court routinely hears post 1973 abandonmenl cases. A list of such
cases was noted in the amicus brief of the Attorney General. Additional cases involving
evidence of post 1973 abandonment are ciled in the fbotmote below.! Many of these

cases involve abandonment objections by the United States,

; Abandummen] CHbyectons myvelving the United Stoles:

Case TOHF-TE, Clum T6H 4433 1-00, Master's Bepon; Case 42B-20, Claim 428 11 1808-00, Sfipulation; Case 420-
47, Claims 428 18387700, 4215 183878-00, and 428 18385400, Stipulation; Case 42B-28, Claims 428 [83874-00,
AZE DR3RTO-00, A28 [EIREE-00, and 425 18389300, Supulation; Case 428-39, Claims 42B 183646-00 and 428
FB3032-00, Amended Sipulation, Caze T8LIF-168, Claim ToH 120082-00, Mauster's Report; Case A0R-95, Claim
AOR ZE1920-0, Chrder Granting Partial Summary Judgment; Clam 417 156548-00, Master’s Report; Case T6HF-
99, Clair ToH ESGRM-ME, Master's Report; Caze TAFA-1, Claims 761 40417200, 76F 204 18-00, T6F 40419-(1),
ToF A=, and ToF 80:22-00, Onder Amendivg and Adopling Master’s Eeport as Amended; Cases 40H-% and
40H-38, Order Amending and Adopting Master’s Report as Amended; Case 300157, Claims 40H 146768-00 gnd
SUH 146768-00, Order Adopting Master®s Eeport; Claim 405 A6434-000, Chrder Adopling Master's Report,

B
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At the hearing of this matter, the United States was asked whether it could provide
any cxamples of cases where the Water Court had declined (o hear evidence of post 1973
abandonment. Tt was unable to do 50, As the Attorney General indicated in its amicus
brief, the United States “fails to (and cannot) identify a single instance in which this
Courl has not in fact addressed guestions of post-1973 abandonment when cvidence of
post-1973 abandonment has been placed before it.” State of Monlana Attorney General's
Amicus Brief, p. 3.

The United States” assertion that the Water Court does not hear post 1973
ahandonment cases was nol shared by other partics. The Crow Tribe’s amicus bricl states
that “[c]ounsel Tor the Crow Tribe firmly believes that the Water Court will adjudicate all
1ssues of abandonment of water rights, both pre and post June 30, 1973, it and when these
issues are brought to the attention of the Court™ Crow Tribe Amicus Brief, p. 3.

The Water Courl has been careful to protect its jurisdiction to hear post 1973
abandonment cases. fn the Matter of the Application for Change of Appropriation Water
Right by Darla J. Jeffers, WC-92-2, Memorandum Opinion, p. 5, Sept 15, 19947, In re
Plum Creel Timber Co., Case 76HB-62, Memorandum Opinion, p. 3, March 18, 1999, [t
hears post 1973 abandonment cases regularly and has done so for vears. Many of these
cases have been initiated by the United States. The assertion that the Court does not hear

such cases, or does so only rarely, is without merit.

Abamndonment Objections broughi by the Stae of Montana or Private Paries;

Cuse 4100-48, Claim 4100 9747200, Master's Report; Case 410-224, Claim 41D 12809000, Order Granting
Summary Judgment, Case 41T-124, Claims 417 18562-00 and 41T 42977-00, Master's Report; Case 41T-126,
Claimes 21T 4397300, 41T 43976-00 and 41 1 43980-00, Master's Report; Claims 417 18558-00, 41T 18563-00 and
41T 18365-00, Master's Report; Claims 4117 i60444-00 and 41T 160445-00, Master's Report, Claim 41T 121621-
(W), Master’s Report; Case WO-2006-01, Claims 418 13110200 and 41M  161998-00, Order Amending and
Partially Adopting Master's Kepon; Case 411-623, Claim 411 15267-00, Master's Report; Case 411-542, Claim 411
| 5265-00, Order Adopting Master's Report; Case 410-48%, Claims 410 4969500 and 410 49696-00, Order
Amending and Adopting Master’s Report as Amended.

* The Jeffers case contains a useful history of the law of abandonment and of the Legislature's elfons w define the
Woater Court’s jurisdiction.

9
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2. Duoes the Water Court's jurisdiction impose upon it a dufy to investigate potential

abandonment of water rights by ordering the DNRC to review posi 1973 aerial

photographs?
A. Statutes Defining Jurisdiction of the Water Court

The United States asserts that the Water Court’s jurisdiction to adjudicate existing
rights creates a duty to investigate all water rights in the state of Montana for potential
abandonment arising afler June 30, 1973, “To adjudicate existing water rights, the Court
is required 1o determine whether existing water rights have been abandoned post-197;
before it enters a Final Decree for the hasin in which such rights are located.”  United
States” Motion, p. 10 (emphasis in original). To reach this conclusion, the United States
infers a duty from the statutes defining Water Court jurisdiction. It contends this implied
duty requires the Court to order the DNRC to review post 1973 aeriul photos for evidence
of abandonment.

Although the statules conlerring jurisdiction upon the Court include the ability to
hear evidence regarding post 1973 abandonment, the existence of this jurisdiction does
not give rise to a duty to order the investigation of factual issues relating to abandonment.
The duty to investigate abandonment lies with the stakeholders who are parties (o the
adjudication.

The statules creating Water Court jurisdiction include Section 3-7-224{2), MCA
which states the chief water judge and the associate water judge “have jurisdiction over
cases certified to the district court under 85-2-309 and all matters relating o the
determination of existing water rights within the boundaries of the state of Montana,”™ An
existing right “means a right to the use of water that would be protected under the law as
it existed prior to July 1, 19737 § B5-2-102(12), MCA. Water judges have the same
powers as a distriet court judge with regard te matters within their jurisdiction. § 3-7-
224(3), MCA,.

The statules defining the jurisdiction ol the Water Court did not refer to post 1973
abandonment when they were originally enacted.  That changed in 1997 when the

Legislature passed amendments to clarify the Water Court's jurisdiction Lo hear post 1973

i
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evidence of abandonment and o adjudicate post 1973 abandonment cases. These
amendments included the addition of a new paragraph to Section 3-7-301, MCA. Tt stales
the “determination and interpretation ol existing water rights includes, withoul limitation,
the adjudication of total or partial abandonment of existing water rights occurring at any
time before the entry of the final decree.” MCA 3-7-301(4).

These statutory changes resulted from the Jeffers case, which challenged the
Water Court's jurisdiction to hear abandonment cases arising after 1973, Jeffers,
Memorandum COpinion, p. 2.

The issue in Jeffers was whether the Water Court has jurisdiction to hear post June
30, 1973 evidence relating to the abandonment of a pre July 1, 1973 water right. In
response, the Chiel Water Judge wrote “the Water Court has jurisdiction to hear post JTuly
1, 1973 evidence relating to the abandonment of a pre July 1. 1973 exising water
right...” Jeffers, Memorandum Opinion, p. 22,

The changes resulting from Jeffers also included the addition of subparts (2) and
{3) to Section £3-2-227, MCA., Subpart (2) defined relevant cvidence to include
“admissible evidence arising before or afler July 1, 1973 In subpart (3), the Legislature
stated that “a water judge may determine all or part of an existing water right to be
abandoned based on consideration of....evidence relating Lo acts or intent oceurring in
whole or in part aller Julv 1, 1973, 83-2-227, MCA,

None of the statutes enacted before or after Jeffers referenced a duty on the part of
the Water Court to order investigation ol abandonment.

The Water Court’s jurisdiction to hear post 1973 evidence of abandonment was
again challenged in the Plum Creel case. fn re Plum Creek Timber Co., Case T6HDB-6Z,
Order Rejecting Conclusions in Master’s Report and Dismissing Claim, March 18, 1999,
The United States sought termination of a claim owned by Plum Creek Timber Co. for
abandonment based on wenty-three vears of non-use beginning in 1973, In his report on
this issue, the Water Master declined to find abandonment.

The United States objected 1o the Master's Report, arguing that “[t]he central 1ssue

in this casc is whether the Water Court has the jurisdiction to consider post-1973
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evidence.” United States’ Objection to Master’s Report, p. 2, June 30, 1998, The United
States relied on the Jefférs case and the 1997 statutory amendments in its objection. It

characterized those amendments, introduced as Senate Bill 108, as follows:

[Wlith or without SB 108, the Water Court had and has jurisdiction to
admit relevant post-1973 evidence, as determined by Judge Loble in the
Jeffers case. In relevant part, Senaw Bill 108 codifies conclusions Judge
Loble, the Advisory Committee, and the 1997 legislature reached on the
common law.

United States” Objections to Master's Report, p. 4,
In response Lo those arguments, the Chiel Water Judge wrote:

The Montana Legislature created the Water Court to adjudicate the existing

water rights in this state, In creating the Water Court, the legislature gave it

the exclusive jurisdiction to interpret and determine those rights.  This

mcludes the issue of abandonment of existing water rights even if the

abandonment or evidence of abandonment occurred after June 30, 1973,

Senate Bill 108 did not create that jurisdiction for the Water Court to

consider post-June 1973 evidence of abandonment — it simply recognized

and codified that which already existed.

FPlum Creeic Memorandum Opinion, pp. 14-15.

Plum Creek is another example of a case in which the United States successfully
challenged a water right based on abandonment oceurring after 1973,

Like the statutes creating Water Court jurisdiction, Water Court cases discussing
those statutes do not expressly reference a duty on the part of the Water Court o order
investigation of post 1973 abandonment. The Montana Supreme Court has discussed the
statutes defining Water Court jurisdiction many times, but has never referenced a duty to
order investigation of post 1973 abandonment. As with any litigation, the duty to identily
evidence and present issues falls on the participants,

B. Statuies Defining Management Authority of the Water Court

The United States seeks to absolve itself of this duty by shifting it to the Water
Court. To that end, it argues that, in addition to jurisdiction, the Water Court’s statutory

responsibility to manage the adjudication process also requires the Court o order the

identification and dissemination of evidence regarding post 1973 abandonment. Tt cites

12
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Section 85-7-223. MCA for the proposition that the Water Court has such a duty. United
States™ Motion, p. 9.

Because there 1s no such code section, the Court presumes the United States meant
to cite Section 3-7-223, MCA, This scclion stales:

3-7-223. Duties of chief water judge, The chicl water judge shall:
(1} administer the adjudication of existing water rights by:
(a) coordinating with the department of natural resources and
conservation in compiling information submitted on water claim forms
under Title 85, chapter 2, part 2, to assure that the information is
expeditiously and properly compiled and transferred to the water judge
in each water division;
(h} assuring that the water judge in cach water division moves withoul
unreasonable delav to enter the required preliminary decree;
(¢) assuring that any contested or conflicting claims are tried and
adjudicated as expeditiously as possible;
{2) conduct hearings in cases certified 1o the district court under 85-2-309;
{3) assign courl personnel to divisions and duties as needed;
{4) assign the associate water judge to divisions and cases as needed; and
{5) request and secure the transfer of water judges between divisions as
needed.

This section, like those pertaining o the Water Court’s jurisdiction, contains no
mention of a duty to investigate post 1973 abandonment. This Court will not read such a
duty mto the statute.

C. Statutes Regarding Resolution of Issne Remarks

Finally, the United States cites Section 83-2-248(7), MCA as additional support
for the proposition that the Court has a duty to investigate post 1973 abandonment,
United States” Motion, p. 10, This section states “the water court shall join the state of
Montana through the attornev peneral as a necessary parly™ w0 address unresolved
ghandonment issues. Omnce the altorney general becomes an objector. he has the duly o
investigale lacts regarding potential abandonment, The purpose of adding the attorney
gencral is 1o insure potentially abandoned water rights are challenged by a qualified

advocate.

13
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To shift the investipative duty away from the attorney general would leave him
with a diminished advocacy role and defeat the purpose of including him as a party. If
the Legislature intended for the Water Courl to order the DNRC to obtain abandonment
evidence for the attorney general, it could have said so. No such requirement is wrillen
e the statute,

D. Additional Policy Considerations

The United States’ conflation of jurisdiction with a duty to investigate
shandomment demonstrates a misunderstanding of the adjudication process, and the roles
of the Water Courl and the stakeholders in thal process,

The state of Montana, like other western states. elected to define water rights using
i judicial rather than a ministerial procedurc. The heart of a judicial process is the
development of the truth through conllict between parties with adverse interests, “Ours 15
1 system that secks the discovery of truth by means ol a managed adversarial relutionship
between the parties.” Lussier v. Rumyen, 50 F.3d 1103, 1114 (1st Cir. 1993). "Our
adversarial svstem of justice . is premised on the well-tested principle that ruth .. is
best discovered by powerful statements on both sides of the equation.” Penson v. Ohio,
88 U.S, 75, 84 (1988) (internal quotations omitled).

To sct the stage for that conflicl, the Water Court issues preliminary decrees,
These decrees are a compilation of water right claims in a basin. By statule, the water
right claims in those decrees have prima facie status. A claim lor an existing right
“constitutes prima facie prool of its content until the issuance of a final decree.” § 83-2-
227011 MCA. The prima facie statute places the burden of proof on the objectors, not the
DNRC or the Water Courl,

Parlies who believe a claim adverselv impacts their interests may lile an objection
to that claim after issuance of a preliminary decree. The burden of proof for an objector
seeking to overcome the prima facie status of a water right is a preponderance of the
evidence.

The success of the adjudication process depends on objections by parties seeking

to protect their interests,  “The Montana Water Use Act anticipates there will be

14
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disagreements over the use of waler among varying intercsts ... Mondt, Trow Unlimited
v. Beaverhead Water Co., 2011 MT 151, § 42, 361 Mont. 77, 255 P.3d 179, 7[T]he
integrity of Montana’s adjudication process depends upon the assertion and ultimate
resolution of these varving interests.” Trour Unlimited, Y 42, citing In re Dearborn
Drainage Area (Bean Lake 177, 240 Mont. 39, 42, 782 P.2d 898, 900 (1989). “This Court
has recognized the importance of an adjudication process to [lirmly establish existing
waler rights and the necessity of ‘comprehensive participation, extinguishing duplicative
and exaggerated rights, and ridding local records of stale, unused water claims.™ Trout
[lsdmited. 8 32, citing Adiudicarion of Rights in the Yellowstone River, 253 Monl. 167,
179-180, 832 P. 2d 1210, 1217 (19492).

To promote accuracy, the DNRC coordinates claims examinaiion pursuant to rules
adopted by the Supreme Court. The claims examination process results in development
of information that helps the Water Court identify flaws or deficiencies in claims
included in preliminary decrees. This information can be, and often is, used by objectors
to formulate objections to water rights in a decree.

Despite the value of the claims examination process in developing such
information, it is not a substitute for the participation of objectors, most of whom are
waler users, Objectors have much widet access to evidence regarding historic use of
water rights than the DNRC. Because their interests are at stake, they also have a strong
motivation to organize and present such evidence in the most persuasive manner possible,

Ultimately, the adjudication process exists to recognize and confirm existing
rights, The heneficiaries of this process are water right owners. Their interests are
protected not only through the recognition of valid claims, but alse through modification
or termination of inaccurate claims. The burden to provide evidence regarding those
water rights rests on the beneliciaries of that process, not the Water Court. “lhe
provisions ol the Act charge all water users with the duty of asserting and defending their
interests.” Trowt Uniimited. Y 42, citing In re Dearborn Drainage Area (Bean Lake I},
240 Mont. 39, 42, 782 P.2d B9E, D00 (1989).
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There are good reasons for placing the burden of producing evidence on water
users. They are best positioned to obtain evidence relating to historic use of water rights,
and the evidence thev introduce is vital to the accuracy and success of the adjudication.
Limiting incentives to produce such evidence by shifting more of the evidentiary burden
to the Water Court or DNRC will undermine the integrity of the adjudication and
decrease both the amount and quality of historic information needed to accurately define
water rights.

The creation of any duly on the part of the Water Court to investigate water rights
is problematic fur several reasons. The existence of such a duty will make the Water
Court continually subject to challenges by parties asserling the duty had not been met.,
Rather than deciding cases involving disputed water rights, the Courl will become mired
in resolving challenpes to process.  In addition, recognition of a duty to investigate
abandonment could be expanded to include a duty to investigate alf potential water right
problems.

The issue of ow rate is a good example. At present, the DNRC does not take
measurements in the field to verify flow rates for all water rights. Some claims are based
on actual measurcments, while others are based on estimates. In accordance with the
burden of proof established by the Legislature, ohjectors are expected to develop their
own evidence il they believe a claimed Mow rate is inaccurate. 11 they do not mount such
a challenge. there is potential for an inaccurate flow rate to be decreed by the Court.

The arguments in favor of investigating abandonment and measuring [low rate are
nearly the same. Once a duty 1o order investigation of abandonment is imposed on the
Court, it would be easy 1o expand that duty to include measurement of low rales Lor all
waler rights in Montana, Duties could also be created Lo measure volume, place ol use,
or a multitude of other issues. 10 a duly 1o investigate one aspect of a water right is
imposed on the Court, there are few credible reasons to limit expansion of that duty to
include all aspects ol a water right,

Recognition of any d uty to investigate funda mentally alters the nature ol the

adjudication by shifting the burden of developing factual information from the parties to
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the Water Court.  The accuracy of the adjudication will suffer if the adversary system is
compromised and the incentive for parties to protect their own interests is diminished,
As the accuracy ol the adjudication diminishes, the value of stakeholders’ water rights 15
correspondingly diminished.

This does not mean examination of aerial photos and other evidence is
unimpertant, Examination of such photos has been, and will continue to be, an important
part of the adjudication, But the question posed by the United States’ motion is not
whether such examination is valuable, but who should pay lor il

The United States contends that a party should not be expected 1o review or use
aerial photos for evidence of post 1973 abandonment unless three criteria are met. These
critena are:

1. The party must know it can object to post 1973 abandonment;

| ]

. The party must have the ability to investigate post 1973 abandonment: and,

3. The party must be able to comprehend the results of its investigation.  Umited
States” Motion, p. 24,

None of these criteria are persuasive.

Knowledge of the Right to Object

The United States asserts the objector must be aware it can object o post 1973
abandonment, United States™ Motion, p. 24. Statutes and case law make it clear the
Water Court has jurisdiction to hear cases invelving post 1973 abandonment.  Many
parties, including the United States, object to water rights using post 1973 evidence of
abandonment. The Water Court should not be subject to a duty to investigate and
develop evidence for parties who are unaware they can object 1o abandonment arising
alter 1973, Likewise, the Court should nol have to differentiate between parties having
knowledge of the law of abandonment from those who do not.

The Ability to Investigate

Second, the United States argues that the duty to investigate abandonment should
not apply to any party who does not have “the ability to investigate.” Tt asserts the task ol

such an investigation “is neither practical, casv, nor alfordable, since it would require
F ; £
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polential objectors to investigate whether the use of claims existing as ol June 30, 1973,
has somehow ceased.” United States’ Motion, p, 25,

While the adjudication process incorporates many features designed Lo reduce the
burden on potential objectors, the burden of participation can not be eli minated, nor
should 1t be, The right to use water is a property interest.  Ownership of a property
interest brings with it responsibilities.  These responsibilities are heightened with water
rights because the resource is scarce and the water itself belongs to Montana for the
benelit ol its people,

Water right owners have thus been accorded a unigue privilege, They have the
ability 1o use a valuable and limited public resource for their personal benelit.  That
privilege requires participation in the process of defining water rights accurately.
Without such participation, the value of the adjudication is diminished. Achieving an
accurate definition of water rights cannol happen if the stakeholders are released from
their responsibility to participate, or if incentives to participate are reduced.

The United States has demonstrated it has the ability to analvze aerial photographs
for evidence of pest 1973 abandonment. It has taken aenal pholtographs of Montana for
many years spanning multiple decades, Tt has examined those photographs and presented
cvidence of its examination to the Water Court on many occasions, It can mitigate the
harm it alleges it will suffer il the DNRC does not review these photographs. The State
ol Montana docs not have an obligation to mitgate this alleged harm for the United
States or any other party.

The review of aerial photographs by the United States is consistent with its
obligations o protect water rights lor Indian Tribes and federal interests. “The l[ederal
government 13 responsible for litigating tribal rights to water. Under its general trust
obligation, the government has the authority both to bring water rights claims on behalf
of the tribes and to bind the tnbes in litigation.™  Judith V. Rowster, Eguivocal
Obligations: The Federal-Tribal Trust Relationship and Conflicts of Interest in the
Development of Mineral Resources. 71 N.D.L.REV. 327, 349 (1995), “The trust doctrine

that emerges from treaties, federal statutes and the Supreme Court’s jurisprudence
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acknowledges the United States” duty to protect iribal rights.” Rebecca Tsosie, The
ndian Trust Doctrine After the 2002-2003 Supreme Court Term: The Conflict Berween
the "Public Trust" and the “fndian Trust” Doctrines, 39 TuLsa L. REV 271, 274 (2003),
“The lederal povernment is also responsible for litigating the water rights of federal
projects and lederal lands.”  Roysler, supro, at 349, The existence of these
responsibilities, coupled with the United States” assertion that failure to adjudicate post
1973 abandonment will harm Tribal and federal interests, suggests an obligation on the
part of the United States to pursue its own enguiry into post 1973 abandonment.

The Ability to Comprehend an Investigation

Finally, the United Stales asserts that a potential objector should not have the
obligation to investigate aerial photos if it cannot comprehend the results of that
investisation.  United States” Motion, p. 24, The likelihood that an objector would
undertake an investigation knowing it could not comprehend the oulcome is remote,
Morcover, an objector unable (o understand its own investigation is not likely 1o
understand the results of an investigation by the Water Court or the DNRC.

And, just because a particular litigant does not have expertise interpreting acrial
photographs does not mean the Court should be obliged to supply thal experlise, or that
the litigant cannot develop proof of abandonment using other evidence,

3. Do the Water Right Claim Examination Rules adopted by the Montana Supreme

Court impose a duty on the Water Court to order the DNRC to review photographs

taken after June 30, 1973 for cvidence of abandonment?

The United States cites the Water Right Claim Examination Rules as additional
support for its argument that the Water Court has a duty to investigate post 1973
abandonment.

The Water Right Claim Examination Rules provide claims examinuation guidance
to the DNRC. Rule 1{b), W.B.C,E.R. states:

Rule 1{b). Role of the department. These water right claim examination
rules are applicable to the Department of Natural Resources and
Conservation (department) and specify how water right claims are
examined prior to decree issuance by the department during Montana’s
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ceneral water rights adjudication. Throughout the adjudication process, the
department is an cxccutive ageney providing technical assistance and
information Lo the water court subject to the direction of water judges,
pursuant to § $5-2-243, MCA, The department assists the water court by
gathering, examining, and reporting data, facts, and issues pertaining to the
claims ol existung rights. In examining claims, the department’s role is
limited to factual analysis and the identification of issues. The water right

claim examination rules describe how the department gathers data and facts

pertinent o the claims of existing water rights. The water court determines

the necessity and scope of any preliminary department examination as set

out in these rules, but in no way influences the results of the dirccted

examinalion.

As with statutes perlaining o jurisdiction, the United States argues this rule
creales a duty on the part of the Water Court to order review ol aerial photographs.

By their plain language, the W.R.C.E.R. logically apply to the DNRC because it
alome performs claims examination.  Although the rules reference Water Court authority
to determine the necessity and scope ol clmms examination, they do not impose an
obligation on the Court to order particular factual investigations.

The United States argues that DNRC has nol complied with the ¢laim examination
rules. Specifically, the United States asserts the DNRC needs o review more than two
data sources, with the additional sources being more recent than 1973, In support of this
contention, it cites the rules applicable to examination of irrigation claims.

Rule 12{k), W.R.C.E.R. pertaining to examination of irrigation claims states: “The
claimant’s map and two or more post priority date data sources, il available, will be used
te examine the claimed irrigated acrcage.” The rule does not specify that the “post
priority date data sources™ be aerial photographs, nor does it specily that cither or bolh
sources should originate after 1973,

Pursuant 1o this rule, the DNRC typically analvzes two sets of acrial photographs,
with the latest ofien laken between 1975 and 1980, By implementing this practice. the
DNRC has complicd with its obligations under Rule 12(b), W.R.C.E.R.

Ihe only reference to abandonment of irmigation claims is found at Rule 6{e),

W.RCER. pertaining to summary reports. Summary reports are pre-decree
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compilations of abstracts provided to the Water Court by the DNRC before issuance of a
preliminary decree. Rule 6(e)(3)(i), W.R.C.E.R. states that the DNRC shall note on gach
abstract in the summary report whether “the right apparently has not been used for the
claimed purpose for 10 or more consceutive years,”

This rule does nothing more than obligate the DNRC to report evidence of non-use
discovered during the claims examination process, It does nol impose an additional
obligation on the DWRC w identify abandonment issues. The DNRC complies with this
rule by placing issue remarks on a claim abstract whenever il identifies evidence of non-
use. While these issue remarks are frequently based on post 1973 aerial photos, they are
also based on other information in the claim file as well as information obtained via
claimant contact with the DNRC.

The United States expands Rule 6(e)}S)(i). W.R.C.E.R. by asserting it requires the
DINRC 1o examine water rights for abandonment in increments of ten years or less. The
United States arzues this examination should begin after 1973, However, il rooting out
abandoned water rights is the objective, the rationale supplied by the Umited States
lozically requires investigation of a water right in ten year increments for the entirety of
is exislence.

As an example, many irrigation water rights date back to the 19 century. An
irrigation claim with a priority date of 1884 would be 130 years old today. Under the
United States’ interpretation of Rule 6(e)(5)(1), W.R.C.ER., the DNRC would need to
undertake an abandonment evaluation every ten years for the lile of the water right. This
would involve over thirteen separate evaluations of abandonment, Given that aerial
photos are generally not available earlier than the 1930s, this would require review of
other evidence and would present a formidable and impractical challenge.  Rule
Gl )iy W.R.C.ER. does not create a separate obligation o search for evidence ol
abandonment in increments of ten years.

The United States also places undue reliance on the utility of acrial photos. Aerial
phatos, even when they are available, are not always an evidentiary magic bullet. They

only depict water use on the day they were taken. Thus, an acrial taken in May does not
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portray irrigation beginning in June. Interpretation of aerials is subjective, and many
water cases involve the use of expert witnesses who disagree over both the existence and
amount of irrigation portrayed by such photos. As an example. an un-irrigated small
oruin crop can appear irigated in a photo taken in the summer, while an imigated grain
crop can appear un-irrigated in a photo taken in the fall afler harvest. It is common lor
the testimony of experts examining aerial photographs to differ from the testimony of
individuals farming the land when the photos were taken.

Aerial photos play a valuable role in reconstructing past events, but they have
limitations, Thev may or mav not be determinative in establishing the prolonged period
ol non-use required 1o create a presumption of abandonment.

The cost of obtaining these photographs is also significant. The DNRC estimates
the cost of obtaining and scanning just two stalewide sets of aerial photographs lrom the
United States Department of Agriculture would be 5901,600, DNRC Amicus Brief, p. 3,

Once aerials have been obtained, they must be reviewed., The DINRC estimates i
would take 31 employees an additional [our years to review all claims in the adjudication
using only two additional flights of aerial photos. The additional cost for these two data
sources would be 58439600, DNRC Amicus Brief, p. 4. Given that abandonment can
arise in less than ten }r:un'f._ the DNEC would need more than two sets of aerials to cover
the time frame from 1973 to the present, as well as additional sets to completely cover the
time span before 1973,

There is no guarantee the Legislature will appropriate the funds needed for such an
expensive undertaking, Section §5-2-280(2)(b), MCA allocates the DNRC and the Water
Court up to §1 million from the water adjudication account for each fiscal vear beginning
Julv 1, 2015, This is not adequate funding to continue the adjudication process in its
current configuration, much less underlake the substantial additional investigation work
requested by the United States. Moreover, expenses incurred by the DNRC in complying

with Water Court orders must be paid from the money appropriated to the DNRC by the

Tln Smith v. Hope Mining Co., 18 Mont. 432, 435-439 (18%6), the Montana Supreme Court determined thal nine
vears of non-use wis potent evidence of intent to abandon o water right,
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Legislature. “When that appropriation is expended then the department is no longer
required to provide further assistance.” 85-2-243(2), MCA. The Legislature will need 1o
appropriate the funds to undertake the investigation requested by the United States even
if the Water Court were to issue an order requiring such an investigation,

4. Do objectors have the ability to raise abandonment as an issue if the Water Court

does not order the DNRC to examine post 1973 aerial photographs?
The United States and various amicus parties assert thal abandoned rights will be

inadvertently decreed if the Water Court does not order the DNRC to review additional
acrial photographs for abandonment.  Once this occurs, the United States contends that
res judicata will prevent it and other partics from addressing abandoned water rights.
This argument is based on several lawed assumptions.

First, abandonment issues are frequently raised by objectors without reliance on
aerial photos. Evidence such as changes in land use, property tax records, [ederal larmn
program records and payments, usage of water in & manner inconsistent with old district
court decrees, water commissioner records, water resources survey notes, and personal
ohservations of neighbors represent a few of the many factors used to establish
abandonment cases,

Second, the harm lorecast by the United States will only materialize if it fails to
acl.  As already established by the Legislature and the Montana Supreme Court,
claimants of water rights have a duty to participate in the adjudication. This duty
includes an obligation to identify and object to abandoned water rights that threaten their
interests, The probability of abandoned water rights making il into final decrees will be
sharply reduced if the United States simply acts o protect its interests and the interests of
those to whom il owes a trust obligation. It has already proven it can do so by objecting
to numerous water rights on the basis of post 1973 abandonment.

Third. the United States implies that res judicata acts as a bar to rasing
ahandonment once a water right has been recognized by the Court. While this may be
true in some circumslances. the Water Court has jurisdiction to adjudicate “total or partial

abandonment of existing watcr righls occurring af any time before the entry af the final
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decree” & 3-7-5301(4), MCA (cmphasis added). Most Water Court orders are
interlocutory until final decrees are issued. [n re Adiudication of Sage Creek, 234 Mont,
243, 248 (1988).

Orders of the Water Court other than final decrees are interlocutory for good
reason.

By the use of a preliminary decree, the Water Court, over a period of one or more
seasons, may lest the provisions of its decree (o determine that it works fairly and
properly as between appropriators and between appropriators and those with other
interests. Such other modifications as may be necessary can be made before entry of the
linal decree. MceDonald v, State, 220 Mont 519, 331-32 (1986).

Interlocutory orders provide the partics and the Court with an opportunity to
address problems arizing alier orders are issued,

If, during the enforcement of a Water Court Decree, it is determined that one or
more water rights were incorrectly decreed, the affected users can petition the appropriate
district court judge or water judge for relief. Marrer of Water Cowrt Procedures, 1995
MI. 108, (Mont. Water Ct. 1995), p. 17.

This means that the Court has the ability to hear cascs involving abandonment
arising aller issuance of preliminary decrees, and after issuance of orders recognizing
water rights in those decrees as valid.!

The opportunity to raise abandonment in basins involving two decrees i3 cven
broader than in single decree basins. Forty-two of Momana’s eighty-live basins will have
two interim decrees. The second decrees in cach ol those basins will have an additional
objection period, during which time fresh issues of abandonment may be raised. None of
these fortv-1wo basins have vet had second decrees issued. The United States and other
parties have the opportunity to raise abandonment issues in these basins if they have not

already done so.

T he Unied Suates has noridestificd any case in which the Water Courl declined 1o hear an objection i
abandonment bazed on evidence arising after recognition of o claim in an imerlocutory order. The Court typically
rejects late objections filed atter the close of the first objection period in two decroe basing, but these ohjections may
be re-filed during the objection period following issuance of the second decree.
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Fourth, the United Slates asserts there is no mechanism for termination of
abandoned water rights after issuance of final decrees. This statement overlooks both
substantive and procedural law on this issue and is therefore incorrect. The Legislature
has already anticipated and addressed the need to deal with abandonment of water rights
aller final decrees are issued.

Statutes provide two alternatives for pursuing abandonment after issuance of a
final decree. One is through proceedings initiated by the DNRC, and the other through
water distribution controversies before district courts. Scction 83-2-404, MCA states the
substantive law on abandonment afler issuance of a final decree:

Abandonment of appropriation right.

(1) If an appropristor ceases lo use all or a part of an appropriation right
with the intention of wholly or partially abandoning the right or if the
appropriator ceases using the appropriation right according to its terms and
conditions with the intention of not complving with those terms and
conditions, the appropriation right is. o that extent, considered abandoned
and must immediately expire.

{23 Il an appropriator ceases to use all or part of an appropriation right or
ceases using the appropriation right according to its terms and conditions
for a period of 10 successive vears and there was water available for use,
there is a prima facie presumption that the appropriator has abandoned the
right lor the part not used. ...

(5} Subsections (1) and {2) do not apply to existing rights until they have
heen finally determined in accordance with part 2 of this chapter.

I'he procedural mechanism for dealing with abandonment issues aller issuance of
a final deerce 1s found in Section 85-2-405, MCAC

Procedure for declaring appropriation rights abandoned. (1) When the
department has reason to believe that an appropriator may have abandoned
an appropriation right under 85-2-404 or when another appropriator in the
opinion of the department files a valid claim that the appropriator has been
or will be injured by the resumption of use of an appropriation right alleged
to have been abandoned, the department shall petition the district court that
determined the existing rights in the source of the appropriation in question
to hold a hearing 1o determine whether the appropriation right has been
abandoned, Proceedings under this section must be conducied In
accordance with the Montana Rules of Civil Procedure, and appeal must be
laken in accordance with the Montana Rules of Appellate Procedure.
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Ihe judicial determination ol abandonment after issuance ol final decrees is also
addressed in Scction 83-2-406(3), MCA, Tt provides:

A controversy between appropriators from a source that has been the

subject of a final decree under part 2 of this chapler must be settled by the

district court. The order of the disrict court settling the controversy may

not alter the existing rights and priorities established in the final decree

except to the extent the court alters rights based on abandonment, wasre, or

illegal enlargement or change of vight (emphasis added).

The United States can ask the DNRC to initiate the petition process available
under Section 85-2-405. MCA. Tt can also raise abandonment in the context of a district
court distribution controversy under Section 83-2-406, MUA.

In summary, the United States and other parties have multiple options lor
addressing post 1973 abandonment of water rights. Some of those options have been
used, while others remain available but unexploited. The existence of these options
invalidates the argument that there is no mechanism for keeping abandoned water rights
from being included in final decrees of this Court.

5. 1Is the Water Use Act being applied in a way that harms Indian and federal
reserved rights?

lhe United States and the Tribes have entered a number of Compacts resolving

disputes over Indian and federal reserved water rights.  The Compacts define those
reserved rights for inclusion in final decrees of the Water Courl. A common [eature of
these Compacts is subordination of Indian and federal reserved rights to claims held by
non-Indians based on state law. The United States and the Tribes contend that
resurrection of previously abandoned non-Indian state law based water rights “will
undermine the fair implementation of carefully negotiated settlements of Indian water
rights and other lederal reserved water rights™ and resull in an application of the Montana
Water Use Act and federal law “in a way that does not proteet Indian reserved water
rights,” United States’ Motion, pp. 28-24%,

Because defining water rights is a human endeavor, no statewide general

adjudication of water rights will be perfect. Nevertheless, the United States, the Tribes,
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and other amicus parlies are correct when they asserl thal working to eliminate
abandoned water rights from final decrees is an important objective of the adjudication.
This point was first recognized by the Water Court in the Jeffers and Plum Creek cases,
and has been re-allirmed in many subsequent cases. See Jeffers, Memorandum Opinion;
Pl Creek, Memorandum Opinion.

The Apsaalooke (Crow) Tribe contends that the DNRC must undertake a more
comprehensive examination of post 1973 use so that the Tribe can more casily [ile
objections Lo potentially abandoned water rights.

Having the DNRC perform such work might make the process of liling objections
easier lor the Tribe and other water users. However, the brief filed by the Tribe shows it
has already been successiul in identifving and objecting to rights with abandonment
issucs. The Tribe's brief contains several examples of water rights that were withdrawn
hecause of its abandonment objections.”

The Tribe has also identified and objected o numerous other water rights with
abandonment issues.

Counsel {or the Crow Tribe has personal knowledge ol numerous additional
claims in Basins 43E and 430 where no issue remarks regarding extended
periods of non-use were placed on the abstracts, nor were any issue remarks
placed on the abstracts regarding the present conditions of the diversion
structures and conveyance systems. For these claims [the Tribe] reviews
and subsequent site visils clearly demonstrated extended periods of non-use
post June 30, 1973, These claims are still pending before the Water Court
and the details of them should not be disclosed at this time, but will be over
time as settlements are [iled or litigation commences.

Crow Tribe Amicus Briel, pp. 6-7.
This stalement indicates the Crow Tribe is successfully preventing abandoned

water rights from being included in linal decrees. Although this effort may consume

resources., it shows that a water user committed o protecting ils interests can effectively

" These nghits include clams 43E 20099-001, A3E 20108500, and 431 201 142-00.
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challenge abandoned rights,  This was the result envisioned by the Legislature when it
framed the adjudication process,

The Northern Cheyvenne and Blackfeet Tribes also filed an amicus brief, They
contend their interests as defined in their respective Compacts will be harmed i water
rights abandoncd since 1973 are included in final decrees. If this happens, the Tribes
assert they “will be in the position of having 1o challenge the validity of those water
rights in order to exercise [their] own rights.” Northern Cheyenne and Blackfeet Amicus
Briel, p. 3.

The Tribes will always be in a position of having to challenge other rights because
water 1% a scarce resource. That obligation will exist whether or not this Court orders the
DINRC to look at post 1973 aerials for evidence of abandonment., Regardless ol who
analyzes these photographs, water users will remain obligated to protect their interests by
objecting to mvalid or abandoned water rights,

All ol the Trbes assert that the Compacls they entered subordinate their reserved
rights to vahid existing state based rights, They contend that recognition of abandoned
rights in decrees will result in subordination of Tribal reserved rights to invalid claims
that might later be resurrected. “If this Court were to enter a decree recognizing
abandoned rights, that would violate the Compact by purporting to enlarge the
subordination the Tribes made beyond the intent of the Iribes and the State™
Assiniboine, Sioux, Chippewa Cree, and Confederated Salish and Kootenai Tribe’s
Amicus Brief, p. 9.

This argument lacks ment for several reasons. First, the Court cannot violate an
agreement to which it was not a party.

second, all of the Compacts were negotiated after 1973, with most of them
negotiated many vears after 1973, Despite being formed in the post 1973 era, none of
those Compacts obligate the Water Court or anyone else to undertake the post 1973
abandonment analysis now requested bv the Tribes. Furthermore, none of the Compacts

were expressly conditioned on the oceurrence of such analysis in the future,



- -

Third, the state based water rights to which the Tribes subordinated their reserved
rights are already included in lists attached to the Compacts. Leaving abandoned waler
rights on those lists will nol enlarge the universe of claims 1o which the ‘Tribes have
subordinated their interests wsless those claims are placed back into use afler having been
abandoned. The Tribes have multiple remedies to prevent abandoned rights from being
resurrected.

Il the Tribes wish W reduce the uwniverse of claims to which they have
subordinated their interests betore final decrees are issued, they may raise objections o
those abandoned rights using anv of the multiple pre-decree remedies described in this
Order. They may also avail themselves of several post decree remedics 1ff abandonment
does not arise until alter final decrees are issued.

These remedies give the Tribes conirol over the risk they allege will materialize
from potential recognition of abandoned rights, I they take action, they can mitigate
those risks. If they do nothing, then their interests may be adversely impacted.

The United States and the Tribes do not olfer any examples of waler rights
abandoned afier 1973 that have been or may be incorporated into final decrees.®
Likewise, they do not offer examples of any abandoned nights that were included in final
decrees and later resurrected. Lven if the latter rights exist, it would be the obligation of
the water users, not the Court, to challenge those nghts.

¥1. CONCLUSION

Montana's statewide water rights adjudication 15 an extraordinarily complex
undertaking. It is a large lawsuit involving tens of thousands of parties, most of whom
have adverse interests. Its purpose is to debine over two hundred thousand conflicling
property rights, Managing such an endeavor requires balancing three primary factors:
accuracy, speed, and cosl. The responsibility Tor balancing these faclors has historically
been shared by the Legislature, the Montana Supreme Court, the DNRC, and the Water
Court,

* Providing such cxam ples would confinm the ability of the United States and the Tribes to identify water rights with
potcntial abandonment probicms.
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The United States acknowledges its request will decrease the speed of the
adjudication and increase its cost. To offsel these impacts, there must be a corresponding
increase in accuracy.  Participants in the adjudication have already proven they can
identify and climinate abandoned rights. The request made by the United States will
decrease the accuracy ol the adjudication by shifling responsibility for development of
evidence away [rom these stakeholders.

The state of Montana has made an exceptional ¢lTort to review and examine water
rights. The purpose of this examination is to make the adjudication more accurate and to
provide water users and participants with useful information,  Despite the enormous
volume of information generated by claims examination, the United States is asking that
more be produced. It asserts the DNRC must examine and summarize photographs taken
by the United States so the United States can use this information to formulate objections
to other water rights. The United States asserts this information must be generated
pursuant o a Water Court duty that is not defined by statute or rule, and that has never
been recognized in a prior decision of any court.

Generation of information used to produce accurate decrees is not the sole
province of the state of Montana, nor is the state the most important producer of such
information. Participants in the adjudication process are charged with responsibility Tor
gathering evidence needed Lo protect their interests. Without participation by water users
and other stakeholders, the process would fail. The adversary system remains the best
way of gathering and presenting information regarding waler rights,

The United States’ Motion is aboul who bears responsibility for proving
abandonment of water rights. In considering this issue, the Court has reached the
following conclusions:

|. The Water Court routinely hears cases involving post 1973 abandonment,

2. The Water Courl’s jurisdiction does nol impose upon it a duty 1o order the
DNRC to review aerial photographs taken alier June 30, 1973 lor evidence of

ahandonment.
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3. The Water Right Claim Examination Rules adopted by the Montana Supreme
Court do not impose a duty on the Water Court 1o order the DNRC to review photographs
taken afler Tune 30, 1973 for evidence of abandonment.

4. Objectors have multiple opportunities to raise abandonment issues, These
opporiunities exist with or without examination of post 1973 aerial photographs.

¥ The Water Use Act is not being applied in a way that harms Indian or federal
reserved rights.  The Tribes and the United States have both the capability and the
upportunity to challenge water rights using post 1973 evidence,

YII. ORDER
IT IS ORDERLED the United States® Motion is DENIED,
DATED this &7 day of Tune . 2014,

/]

Russ Melilvea
Chiel Water Judge
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