NS

(FS]

n

6.

APPLICATION FOR

DISTRICT COURT JUDGESHIP
First Judicial District

A. PERSONAL INFORMATION
Full Name: Marc George Buyske
a. What name do you commonly go by? Marc
Birthdate: ||| N Are you a U.S. citizen? Yes
Home Address I
Phone: ||| G

Office Address: 44 West Sixth Ave., Suite 200, Helena, MT 59624
Phone: 406-443-2211
Length of residence in Montana: Fifty-seven (57) years

List your place of residence for the last five years:

Dates City State
January 1, 2007 to present Helena Montana

B. EDUCATIONAL BACKGROUND

List the names and location of schools attended, beginning with high school:

Date of
Name Location Degree Degree
Troy High School Troy, Montana 1969 H.S. Diploma

U.S. Air Force Academy Colorado Springs, CO



10.

1'%,

12

University of Montana Missoula, MT 1973 B.A.

U of Montana Law School  Missoula, MT 1978 1.,
University of Denver

Graduate Tax Program Denver, CO 1982 LL.M. (Tax)
List any scholarships, awards, honors and citations that you have received:

American Judicature Society Award (U of MT Law School)

Moot Court (U of MT Law School)

Were you a member of the Law Review? If so, please state the title and citation of any article that
was published and the subject area of the article.

No.
C. PROFESSIONAL BACKGROUND AND EXPERIENCE
List all courts (including state and federal bar admissions) and administrative bodies having

special admission requirements in which you are presently admitted to practice, giving the dates
of admission in each case.

Date of
Court or Administrative Body Admission
State Bar of Montana 1978
U.S. District Court (Montana) 1978
U.S. Tax Court 1982

Indicate your present employment (list professional partners or associates, if any).
Senior counsel, Doney Crowley, P.C., 44 West Sixth Ave., Suite 200, Helena, MT
e Frank C. Crowley, R. Allan Payne, Lee Bruner, Jack Connors
State the name, dates and addresses of all law firms with which you have been associated in

practice, all governmental agencies or private business organizations in which you have been
employed, periods you have practiced as a sole practitioner, and other prior practice:

2



I3.

14.

15.

16.

Emplover’s Name Position Dates

Supreme Court of Montana Law Clerk 1978-79
Sverdrup and Buyske Associate / Partner 1979-1982
503 California Ave., Libby, MT 59923

Anderson, Beatty and Buyske Associate / Partner 1982-1994
153 Main St., Shelby, MT 59474

District Judge, Montana Ninth Judicial District District Judge 1994-2006
Doney Crowley, P.C. Senior Counsel 2007- present

44 West Sixth Ave., Ste. 200
Helena, MT 59624

If you have not been employed continuously since the completion of your formal education,
describe what you were doing.

Not applicable.

Describe the nature of your present law practice, listing the major types of law that you practice
and the percentage each constitutes of your total practice.

My current legal practice involves representing clients with various transactional issues, as well as
clients in disputes with individuals or with private or governmental entities. This constitutes
approximately 85 percent of my practice. I am involved in litigation on behalf of clients at all stages of
the process and this constitutes approximately 10 percent of my practice. I also act as one of the
attorneys for the City of Libby, Montana, providing advice and opinions on civil issues, and prosecuting
misdemeanors in City Court, and this constitutes approximately 5 percent of my practice.

List other areas of law in which you have practiced, including teaching, lobbying, etc.

Within the last five years, I have acted as a mediator in two matters on a private basis, and on three
matters by appointment from the Montana Supreme Court. I am currently serving as a hearing examiner
in an informal, internal proceeding for a local business.

If you specialize in any field of law, what is your specialty?

I do not specialize in any particular area of the law—my time is split between providing assistance in

litigation matters and providing advice and implementation on tax and estate and business planning
1ssues.



17.

18.

19.

20.

21,

22,

Do you regularly appear in court? I appear in court most regularly through written arguments and
occasionally on motion oral arguments.

What percentage of your appearance in the last five years was in:

Federal court 0 %
State or local courts of record 98 %
Administrative bodies 2%
Other 0 %

During the last five years, what percentage of your practice has been trial practice? 10 %
How frequently have you appeared in court? Less than 1 time per month on average.

How frequently have you appeared at administrative hearings?
Less than | time per month on average.

What percentage of your practice involving litigation has been:

Civil 90 %
Criminal 10 % (as a prosecutor)
Other 0 %

Have you appeared before the Montana Supreme Court within the last five years? If so, please
state the number and types of matters handled. Include the case caption, case citation (if any), and
names addresses and phone numbers of all opposing counsel for the five most recent cases.

Bergum, et al. v. Musselshell County, DA 15-0328
e Jacquelyn M. Hughes
2722 Third Ave. N., Ste. 400
Billings, MT 59101
(406) 855 4979
e With co-counsel, I represent Musselshell County on appeal by Bergum from a District Court
decision granting summary judgment to Musselshell County on ownership of coal

Gateway Village, LLC v. Montana Department of Environmental Quality, Gallatin Gateway County
Water and Sewer District, DA 15-0085
e Brian K. Gallik

Gallik and Bremer, P.C.

421 W. Mendenhall

P.O. Box 70

Bozeman, MT 59771

(406) 404-1728



23,

24.

25.

e With co-counsel, I represent the Water and Sewer District on appeal from a decision of the
District Court declaring waste water discharged into a mixing zone pursuant to a State issued
permit is a trespass on adjoining property

Musselshell County v. Yellowstone County, 2012 MT 292, 291 P.3d 579
e Daniel L. Schwarz
Chief Deputy County Attorney, Yellowstone County
217 N. 27" St., Rm 207
P.O. Box 35025
Billings, MT 59107-5025
(406) 256-2870

Teresa G. Whitney
Department of Revenue, State of Montana
125 N. Roberts St.
P.O. Box 7701
Helena, MT 59604-7701
(406) 444-7990
¢ With co-counsel, I represented Musselshell County before the District Court and before the
Montana Supreme Court regarding a dispute over allocation of coal tax revenues

State ex rel. Department of Environmental Quality v. Burlington Northern Santa Fe Ry. Co., 2010 MT
267, 246 P. 3d 1037
e Oliver Goe, Mark Etchart
Browning, Kaleczyc, Berry and Hoven, P.C.
800 N. Last Chance Gulch, Ste. 101
P.O. Box 1697
Helena, MT 59624-1697
¢ With co-counsel, I represented the Department of Environmental Quality before the District
Court and the Montana Supreme Court regarding remediation and clean-up of a Super Fund site
in Kalispell, MT

State the number of jury trials that you have tried to conclusion in the last ten years. None as an
attorney; eight (8) as a District Judge

State the number of non-jury trials that you have tried in the last ten years. Two (2) as an
attorney; seven (7) as a District Judge

State the names, addresses and telephone numbers of adversary counsel against whom you have
litigated your primary cases over the last two years. Please include the caption, dates of trial, and
the name and telephone number of the presiding judge. If your practice does not involve litigation,
give the same information regarding opposing counsel and the nature of the matter.

City of Libby v. Jeff Forster
e Ann C. German



421 Mineral Ave.
P.O. Box 1530
Libby, MT 59923
(406) 293 4191
e Hon. Lucille Briggs, City Judge
(406) 293 4440
e Citation for theft of water services; resolved through investigation and negotiation

City of Libby v. Bret Bachteler

¢ Stephen Dalby
914 Mineral Ave.
P.O. Box 1425
Libby, MT 59923
(406) 293 6218

e Hon. Lucille Briggs, City Judge
(406) 293 4440

o Citation for disorderly conduct, resisting arrest, criminal mischief, obstructing access to health

care facility; resolved through plea agreement

EM Logging v. United States Department of Agriculture, CBCA 2427REM
e Ellen M. Lynch
Trial Attorney
U.S. Department of Justice
P.O. Box 480, Ben Franklin Station
Washington, D.C. 20044
(302) 353 7994

Jennifer Newbold
Office of General Counsel
U.S. Department of Agriculture
340 N. Pattee, Ste. 205
P.O. Box 7669
Missoula, MT 59807
(406) 329 3066

e Hon. Joseph Vergilio, Judge
Civilian Board of Contract Appeals
(202) 606 8800

e With co-counsel, I represent EM Logging regarding a breach of a timber sale contract by the
U.S. Forest Service before both the Civilian Board of Contract Appeals, and before the Court of

Appeals for the Federal Circuit

Mitchell v. Spanish Q, Inc. DV 29-2013-04 (Madison County)
e John M. Kauffman
Kasting, Kauffman & Mersen, P.C.
716 S. 20" Ave., Ste. 101



Bozeman, MT 59718
(406) 586 4383

e Hon. Loren Tucker, District Judge

(406) 683 3745; (406) 683 4235

e With co-counsel, I represented Spanish Q, Inc., in a dispute over a ranch lease

Bergum, et al. v. Musselshell County, DV 07-28 (Musselshell County)

Jacquelyn M. Hughes

2722 Third Ave. N., Ste. 400

Billings, MT 59101

(406) 855 4979

Hon. Randal I. Spaulding, District Judge
(406) 323 1701

With co-counsel, I represented Musselshell County in summary judgment proceedings before the
District Court resulting in a decision granting summary judgment to Musselshell County on
ownership of coal

Estate of Nona L. Doane DP 07-02 (Broadwater County)

Joseph M. Sullivan

Sullivan Law

P.O. Box 1766

Great Falls, MT 59403-1766

(406) 761 4583

Hon. James Reynolds, District Judge
(406) 447 8209 / 8205

I represented heirs in a dispute over the administration of the probate proceeding and distribution
of the estate

26. Summarize your experience in adversary proceedings before administrative boards or
commissions during the last five years.

I am currently representing a client as co-counsel before the Civilian Board of Contract Appeals
involving a breach of a timber sale contract by the U.S. Forest Service. The proceeding is now in the
quantum (damages) phase.

2T, If you have published any legal books or articles, other than Law Review articles, please list them,
giving citations, dates, and the topics involved. If you lectured on legal issues at continuing legal
education seminars or otherwise, please state the date, topic and group to which you spoke.

Prentice-Hall Tax Manual—editor, Annual Montana State and Local Taxes, circa 1990

State Bar Continuing Legal Education presentation (paralegal section)—March 2014—Tax
Issues in Estate Planning and Probate



28.

29

30.

31.

D. PROFESSIONAL AND PUBLIC SERVICE

List all bar associations and legal professional societies of which you are a member and give the
titles and dates of any office that you have held in such groups and committees to which you
belong. These activities are limited to matters related to the legal profession. List the dates of your
involvement.

e First Montana Judicial District Bar Association

e Helena Estate Planning Council

e State Bar of Montana (BETTR Section—testified before Legislature in support of revision of
trust act; provided editorial comment to proposed MontGuide by Montana State University
Extension Service)

List organizations and clubs, other than bar associations and professional societies, of which you
have been a member during the last five years. Please state the title and date of any office that you
have held in each organization. If you held any offices, please describe briefly your activities in the
organization.

e CASA of Lewis and Clark and Broadwater Counties—currently serving as a board member
e Parish Council, St. Mary Catholic Church, Helena, MT

Have you ever run for or held public office? If so, please give the details.

I served as District Judge for the Montana Ninth Judicial District (Toole, Pondera, Glacier and Teton
counties) from March 1994 until December 2006. I served on the school board for Shelby School
District, No. 1, Shelby, Montana, from 1985 until 1994.

Please explain your philosophy of public involvement and practice of giving your time to
community service.

I certainly do believe it is important for anyone to give time to community service, though I do not
believe such service necessarily needs to be given through participation in a formal organization. I have
volunteered to help with Helena Food Share activities and with Angel Fund’s Stuff the Bus campaign. 1
have gladly and often helped my spouse with her community service activities.



32:

33.

34.

35.

36.

37.

38.

E. PROFESSIONAL CONDUCT AND ETHICS

Have you ever been publicly disciplined for a breach of ethics or unprofessional conduct
(including Rule 11 violations) by any court, administrative agency, bar association, or other
professional group? If so, give the particulars.

No.

Have you ever been found guilty of contempt of court or sanctioned by any court for any reason?
If so, please explain.

No.

Have you ever been arrested or convicted of a violation of any federal law, state law, county or
municipal law, regulation or ordinance? If so, please give details. Do not include traffic violations
unless they also included a jail sentence.

No.

Have you ever been found guilty or liable in any civil or criminal proceedings with conduct alleged
to have involved moral turpitude, dishonesty and/or unethical conduct? If so, please give details.

No.

Is there any circumstance or event in your personal or professional life which, if brought to the
attention of the Commission, the Governor or the Montana Supreme Court would affect adversely
your qualifications to serve on the court for which you have applied? If so, please explain.

No.

F. BUSINESS AND FINANCIAL INFORMATION

Since being admitted to the Bar, have you ever engaged in any occupation, business or profession
other than the practice of law? If so, please give details, including dates.

No.

If you are an officer, director, or otherwise engaged in the management of any business, please
state the name of the business, its nature, and the nature of your duties. If appointed as a district
court judge, state whether you intend to resign such position immediately upon your appointment.

I am currently the corporate secretary for Doney Crowley, P.C. If appointed as a district judge [ would
resign that position immediately upon appointment.



39.

40.

41.

42.

43.

44,

45.

State whether during the last five years you have received any fees or compensation of any kind,
other than for legal services rendered, from any business enterprise or organization. If so, please
identify the source and the approximate percentage of your total income it constituted over the
last five years.

None.

Do you have any personal relationships, financial interests, investments or retainers that might
conflict with the performance of your judicial duties or which in any manner or for any reason
might embarrass you? If so, please explain.

No.

Have you filed appropriate tax returns as required by federal, state, local and other government
authorities?

Yes

Do you have any liens or claims outstanding against you by the Internal Revenue Service (IRS)?
No

Have you ever been found by the IRS to have willfully failed to disclose properly your income
during the last five years? If so, please give details.

No.
G. WRITING SKILLS

In the last five years, explain the extent to which you have researched legal issues and drafted
briefs. Please state if associates or others have generally performed your research and the writing
of briefs.

During the last five years I have drafted numerous briefs in support of motions at the District Court
level, and numerous appellate briefs at the Montana Supreme Court and Court of Appeals for the
Federal Circuit level. T generally prepare a preliminary draft of a brief, based upon my own analysis and
research, and then other attorneys in our law firm may provide review and editing to varying degrees. I
have researched and drafted portions of briefs for other attorneys in our law firm.

If you have engaged in any other types of legal writing in the last five years, such as drafting
documents, etc., please explain the type and extent of writing that you have done.

10



46.

47.

48.

49.

50.

I have prepared legal opinions, real estate documents, business entity documents, tax dispute resolution
documents, and estate planning documents. The preparation of these documents involved land title
research, tax consequence research, and business authority research.

Please attach a writing sample of no more than ten pages that you have written yourself. A portion
of a brief or memorandum is acceptable.

Please see the attached writing sample.
What percentage of your practice for the last five years has involved research and legal writing?

Approximately 75 % of the practice I described above involves research of legal issues and writing of
legal documents.

Are you competent in the use of Westlaw and/or Lexis?
Yes.

H. MISCELLANEOUS
Briefly describe your hobbies and other interests and activities.

Family activities
Reading

Fly fishing and fly tying
Golf

Gardening

Oil painting

Describe the jobs that you have held during your lifetime.

Farm and ranch work for family

Lumber mill work for St. Regis Paper Company—summer, 1970
Firefighting and lookout work for USFS—summers, 1970-1972, 1975-1976
Service writer, automobile dealership—1973

Life insurance salesperson—1973-1974

Assistant manager and bartender for family business—1974-1975

Summer intern, U.S. Attorney (Montana)—1977

Research associate, U of MT Law School Research Center—1977-1978
Law Clerk (Hon. John C. Sheehy), Supreme Court of Montana—1978-1979
Associate and partner, Sverdrup and Buyske, Libby, Montana—1979-1982
Associate and partner, Anderson, Beatty and Buyske, Shelby, Montana—1982-1994
District Judge, Montana Ninth Judicial District Court—1994-2006

Senior counsel, Doney Crowley, P.C., Helena, Montana—2007-present

11



51.

2.

53.

54.

Please identify the nature and extent of any pro bono work that you have personally performed
during the last five years.

My pro bono efforts in the last five years have been of an informal nature rather than contact through an
established entity—I have consulted with individuals of limited means regarding domestic relations
issues (child custody, child support and division of marital property), probate issues, and income and
property tax questions.

In the space provided, please explain how and why any event or person has influenced the way
you view our system of justice.

My view of our justice system has been influenced by these persons.

e My father and his individualistic sense of basic right and wrong—a person is judged by her or
his individual actions—a credo I have tried to observe as a participant in our system of justice;

e My daughter whose passion for the truth as a Navy JAG officer and prosecutor and defense
counsel gives me a refreshing view of the justice system;

e Honorable John C. Sheehy—I clerked for “Skeff” at the Montana Supreme Court and was
enthralled and educated by his recounting of past legal efforts and I have tried to emulate his
belief that the courts were where people went to obtain the “right result”;

e Those persons whose lives were affected in a positive way by the outcome of a bad situation that
put them before me as a District Judge—they are a testament that our justice system does “get it
right”’; and,

e The District Judges with whom I served while on the bench and their efforts to make Montana’s
system of justice fair, impartial and understandable to the lay public—an effort I attempted to
follow in my tenure as a District Judge.

In the space provided, explain the qualities that you believe to be most important in a good
district court judge.

Of course, a district judge must be fair and impartial—the persons who participate in our system of
justice, whether voluntarily or involuntarily, should always believe a courtroom is a neutral field where
everyone starts on an equal footing. But beyond fairness and impartiality, a judge must be timely in her
or his decisions—most litigants want a decision first, and a favorable one next, in order to move on with
their lives. A judge should make a decision timely and with full explanation of the “what” and “why” of
the decision. And perhaps most importantly, a judge must be respectful of the parties who appear in
court—particularly individuals for whom the experience is likely their first and only involvement in and
with the judicial system. A judge should strive to make the judicial process clear and comprehensible to
these individuals. The judicial system—as the unbiased and impartial place to resolve disputes—is the
binding thread of our system of government and anything a judge can do to foster that understanding in
the parties who appear in court benefits all citizens.

In the space provided, explain how a court should reach the appropriate balance between
establishment of a body of precedent and necessary flexibility in the law.

12



5.

56.

5,

58.

Precedent—stare decisis—provides a necessary certainty in the judicial system. Citizens should have a
good idea of what can be done or not done in the various aspects of their lives that may put them in
conflict with others, and precedent provides one means to that certainty. The constitutions—federal and
state—we as citizens have adopted; the laws we have enacted; and the decisions of our courts, should
provide the sideboard limits of that certainty. When making a decision, a trial court is guided and
directed by these constraining legal precedents. If asked to move the sideboards and to revise the
constraint, a trial court should move cautiously and with precedent firmly in mind.

Nevertheless, when faced with those unique situations where the need to flex the sideboards and expand
a remedy or determine the breadth of a right is apparent, a court should draw guidance from legal
precedent, but also be aware of the context of such precedent and how such context may have changed.
Courts should always be reactive and not proactive, but should never fear to recognize that given a
change in the context of our society, a remedy must be expanded or a right made more inclusive.

In the space provided, state the reasons why you are seeking office as a district court judge.

[ am seeking this position as a District Judge because I believe my past judicial experience, tempered by
the legal experience I have had since, will help me make a meaningful contribution to the administration
of justice in the Montana First Judicial District Court. I believe my judicial experience can contribute in
a supportive way to the judicial experience of the District Judges of the First Judicial District. I believe I
have much to offer by way of judicial service to the citizens of the First Judicial District.

What items or events in your career have distinguished you or of which you are most proud?

I am most proud of my twelve and one-half years of service as the District Judge for the Montana Ninth
Judicial District Court. During that period I grew in my appreciation of the vital role the court system
has in our system of government and I grew in my appreciation of the need of citizens for a neutral and
unbiased forum to seek redress and to see justice done. I am proud of the manner in which I conducted
the proceedings in the courtroom (acknowledging there were glitches along the way) and the written
decisions [ made as part of that process.

State any pertinent information reflecting positively or adversely on you that you believe should
be disclosed to the Judicial Nomination Commission.

I cannot think of any such information in addition to that already provided.

Is there any comment that you would like to make that might differentiate you from other
applicants or that is unique to you that would make you the best district court judge candidate?

Each applicant will stand on her or his own qualifications, and the Commission will no doubt give

serious consideration to all applicants and their qualifications. I will stand on the qualifications I have
stated above.

13



CERTIFICATE OF APPLICANT
I understand that the submission of this application expresses my willingness to accept appointment as District
Court Judge for the 1st Judicial District, if tendered by the Governor, and further, my willingness to abide by

the rules of the Judicial Nomination Commission with respect to my application and the Montana Code of

Judicial Conduct, if appointed. @"M M
L/m/ /0 215~
(Date) !

(Slgnature of App]/ant)

A signed original and an electronic copy of your application and writing sample must be submitted by
5:00 p.m. on Sunday, September 13, 2015.

Mail the signed original to:
Lois Menzies

Office of Court Administrator
P.O. Box 203005

Helena, MT 59620-3005

Send the electronic copy to: mtsupremecourt@mt.gov

Application form approved 7/10/93
Revised 9/15/2009
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kyline Sportsmen’s Ass’n v. Board of Land Com’rs, 286 Mont. 108 {1987)

951 P.2d 29, 123 Ed. Law Rep. 941

286 Mont. 108
Supreme Court of Montana.

SKYLINE SPORTSMEN’S ASSOCIATION,
Anaconda Sportsmen’s Club, Montana Action For
Access Association, and Coalition for Appropriate

Management of State Lands, Plaintiffs and

Appellants,
V.

BOARD OF LAND COMMISSIONERS;
Department of Natural Resources and
Conservation; and Governor Marcracicot; Joseph
P. Mazurek, Attorney General; Mike Cooney,
Secretary of State; Nancy Keenan, Superintendent
of Public Instruction; and Mark O’Keefe, State
Auditor; in their capacities as Members of the
State Land Board, Defendants and Respondents.
MONTANANS FOR THE RESPONSIBLE USE OF
THE SCHOOL TRUST, Intervenors,

V.

SKYLINE SPORTSMEN’S ASSOCIATION, et al.,
and Board of Land Comumissioners, et al.,
Defendants in Intervention.

No. 96-668. | Heard and Submitted Oct. 21, 1997. |
Decided Dec. 15, 1997.

Following Board of Land Commissioner’s approval of
exchange of state school trust land for private land,
private landowner moved for summary judgment in
declaratory judgment action brought by recreational
organizations seeking to nullify Board’s approval. The
District Court, Lewis and Clark County, Thomas C.
Honzel, J., granted motion. Recreational organizations
appealed. The Supreme Court, Turnage, C.J., held that
genuine issue of material fact existed as to whether two
creeks on private property were streams with significant
public use value and, thus, precluded summary judgment.

Summary judgment vacated and remanded.
Buyske, J., filed a specially concurring opinion.

Gray, K., filed a dissenting opinion.

Attorneys and Law Firms

**30 *110 Brian M. Morris (argued), Goetz, Madden &
Dunn, Bozeman, for Plaintiffs and Appellants.

Tommy Butler (argued) and Richard E. Bach, Special

PR

Assistant Attorneys General, Helena, Roy H. Andes
(Intervenor) (argued), Missoula, for Defendants and
Respondents.

Opinion

TURNAGE, Chief Justice.

The District Court for the First Judicial District, Lewis
and Clark County, granted Defendants’ motion for
summary judgment and denied Plaintiffs’ request for a
preliminary injunction, dismissing a challenge to a
proposed land exchange between the Board of Land
Commissioners and Turner Enterprises, Inc. We vacate
and remand.

The dispositive issue is whether the District Court erred
by granting summary judgment because Plaintiffs raised
genuine issues of material fact.

Background

The Board of Land Commissioners (Board) is one of a
handful of boards established by the Montana
Constitution. The Board has direct constitutional authority
to lease, exchange, and sell state trust lands.

The governor, superintendent of
public instruction, auditor,
secretary of state, and attorney
general constitute the board of land
commissioners. It has the authority
to direct, control, lease, exchange,
and sell school lands and lands
which have been or may be granted
for the support and benefit of the
various state educational
institutions, under such regulations
and restrictions as may be provided
by law.

**31 Article X, Section 4, Mont. Const. In addition,
Article X, Section 11(4), Mont. Const., provides:

All public land shall be classified
by the board of land commissioners
in a manner provided by law. Any
public land may be exchanged for
other land, public or private, which
is equal in value and, as closely as
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exists as to whether the Board’s decision approving the
proposed land exchange was arbitrary,capricious, and
unlawful. Summary judgment was therefore improper.

Having determined that the District Court erred in
granting summary judgment for the Board, we need not
reach the other issues raised on appeal. We vacate the
summary judgment and remand to District Court for
further proceedings consistent with this Opinion.

HUNT, NELSON, REGNIER and TRIEWEILER, JJ.,
concur.

MARC G. BUYSKE', District Judge, specially
concurring.

I concur in the result of the majority opinion, but not in all
that is stated in that opinion. I believe the path the
majority chose to take to that result runs too broadly
through a factual analysis and invites *117 future litigants
to view district court proceedings as a means to do what
should have been done at the administrative agency
level—develop the record. I would hold the District Court
erred as a matter of law in concluding, in effect, the
decision of the Board of Land Commissioners approving
the land exchange at issue here was not arbitrary.

Although the matter was put before the District Court via
a motion for summary judgment, the District Court chose
to consider and rule on the matter as a judicial review of
the administrative decision of the Board. The District
Court could not make factual findings as those would be
beyond the purview of that proceeding, hence its decision
to uphold the decision of the Board is one of law. This
Court’s review of legal decisions is plenary as no exercise
of discretion is necessary to those decisions—the legal
conclusion is either correct or not. **35 Hicklin v. CSC
Logic, Inc. (1997), 283 Mont. 298, ——, 940 P.2d 447,
449, 54 St.Rep. 675, 676; Erickson v. State ex rel. Bd. of
Medical Examiners (1997) 282 Mont. 367,
938 P.2d 625, 628, 54 St.Rep. 395, 396. When conductlng
its plenary review of a district court’s review of an
informal administrative decision, this Court follows the
same standard as the district court, namely, does the
record before the administrative body establish it acted
arbitrarily, capriciously, or unlawfully. North Fork Pres.
v. Department of State Lands (1989), 238 Mont. 451,
458-59, 778 P.2d 862, 867. The administrative decision is
arbitrary and capricious if it was not based upon a
consideration of all relevant factors and if there has been a

B Lo
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clear error of judgment. Citizens to Preserve Overton
Park, Inc. v. Volpe (1971), 401 U.S. 402, 416, 91 S.Ct.
814, 823-24,28 L..Ed.2d 136, 153.

The authority of the Board of Land Commissioners is
established by the Montana Constitution:

The governor, superintendent of
public instruction, auditor,
secretary of state, and attorney
general constitute the board of land
commissioners. It has the authority
to direct, control, lease, exchange,
and sell school lands and lands
which have been or may be granted
for the support and benefit of the
various state educational
institutions, under such regulations
and restrictions as may be provided
by law.

Article X, Section 4, Mont. Const.

Section 77-1-202(1), MCA, echoes the constitutional
authority of the Board when it states:

The board shall exercise general
authority, direction, and control
over the care, management, and
disposition of state lands and,
subject to the investment authority
of the board of investments, the
funds arising from the leasing, use,
sale, and disposition of *118 those
lands or otherwise coming under its
administration. In the exercise of
these powers, the guiding principle
is that these lands and funds are
held in trust for the support of
education and for the attainment of
other worthy objects helpful to the
well-being of the people of this
state as provided in The Enabling
Act. The board shall administer this
trust to secure the largest measure
of legitimate and reasonable
advantage to the state.

A further “regulation” or “restriction” provided by law
with respect to the actions of the Board is enumerated in §
77-2-203(2), MCA:

If the requirements of subsection
(1) and 77-2-204 are met, state
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lands bordering on navigable lakes
and streams or other bodies of
water with significant public use
value may be exchanged for private
land if the private land borders on
similar navigable lakes, streams, or
other bodies of water.

The record before the District Court and this Court makes
clear the Board did not believe the requirements of §
77-2-203(2), MCA, applied to this proposed land
exchange transaction. Obviously, § 77-2-203(2), MCA,
does apply to this land exchange transaction, and the
conclusion of the Board to the contrary is a clear error of
legal judgment. This error necessarily affected the
development and consideration of the record upon which
the Board based its April 15, 1996, decision to approve
the exchange. The Board could not have considered the
elements of § 77-2-203(2), MCA, when its decision was
made as the Board did not understand § 77-2-203(2),
MCA, to apply to the proposed transaction.

Applying the review standards noted above to this
situation, I hope I restate the obvious when clarifying that
an administrative board must consider relevant factors
prior to reaching its decision and not after that decision
has been made. In this case it is undisputed that the Board
approved the land exchange and then considered the
similarity of the significant public use values of the
waterways in question. The supplementary adoption of
relevant evidence, when that evidence is statutorily
required for lawful decision making, is unacceptable.

The Board is entrusted by the public with fiduciary
control over Montana’s public trust land. To disregard a
statute governing the maintenance of that trust in reaching
a decision affecting the trust corpus, and then to provide
after-the-fact-of-the-decision ~ findings  to justify
compliance with the previously disregarded statute, is a
not insignificant breach of the Board’s obligation to the
public. Regardless of the manner in which the
supplementary **36 findings were adopted or *119 the
validity of facts supplemented to the record, the process is
of such unseemly appearance as to be arbitrary as a matter
of law. The statute ignored by the Board in making the
decision to approve this land exchange is a direction from
the citizens of this State that certain factors need be
considered, and certain assurances confirmed, with
respect to the exchange of their public trust lands for
private lands. The citizens of this State can demand
nothing more, and expect nothing less, than to have the
governmental entities of the State follow the valid
directions of the governed.

The Board has a statutory obligation to make certain,
when it trades public lands that contain navigable lakes
and streams or other bodies of water with significant
public use value, the State of Montana receives lands with
similar bodies of water. The Board’s refusal to consider §
77-2-203(2), MCA, during its decision making process
and its attempt to justify its decision to approve the land
exchange with supplementary hearings regarding §
77-2-203(2), MCA, constitutes an arbitrary failure of this
statutory obligation.

I would remand this matter to the District Court for its
return to the Board of Land Commissioners with
instructions to reconsider its decision regarding this land
exchange and to properly hear and consider evidence as to
the significant public use values of the bodies of water
upon the lands to be exchanged.

GRAY, Justice, dissenting.

I respectfully and reluctantly dissent from the Court’s
opinion. While it is clear that the Board of Land
Commissioners and its legal advisers did not cover
themselves in glory via their conduct in these
proceedings, I cannot join the Court’s sweeping effort to
reconstitute the administrative record on which the Board
made its decision in order to provide the plaintiffs a
“second bite at the apple” in their late effort to impact on
that record and the ultimate decision in this case. I would
affirm the District Court’s conclusion that the Board’s
decision was not arbitrary, capricious or unlawful.

The issue of whether the Board’s decision was unlawful is
not a difficult one. Late or not, the Board ultimately
concluded that § 77-2-203(2), MCA, applies to this land
exchange. When it did so, it made special findings
relating to the statutory requirements on the basis of the
record before it, provided opportunities for public input
and comment on those findings, and ratified its earlier
approval of the land exchange on the basis of those
findings. Thus, it cannot fairly be said that the Board’s
decision was unlawful.

*120 Moreover, while 1 agree with the Court and with
Judge Buyske’s thoughtful special concurrence that the
procedures by which the Board’s ratified decision was
made were undoubtedly unseemly from the standpoint of
the public’s rightful expectations of the Board, the
question before us is not whether the procedures were
arbitrary or capricious. The question is whether the
Board’s decision was arbitrary or capricious, and I submit






