
 SEQ CHAPTER \h \r 1C. Bruce Loble

Chief Water Judge

Montana Water Court

PO Box 1389



Bozeman, MT  59771-1389

1-800-624-3270 (In-state only)

(406) 586-4364

Fax: (406) 522-4131


IN THE WATER COURT OF THE STATE OF MONTANA


LOWER MISSOURI DIVISION


MISSOURI RIVER BASIN BETWEEN MUSSELSHELL RIVER


AND FORT PECK DAM - BASIN (40E)


********************************************************

IN THE MATTER OF THE ADJUDICATION OF
)
CASE NO.  40E-A
THE EXISTING RIGHTS TO THE USE OF ALL
)


THE WATER, BOTH SURFACE AND UNDER-
)


GROUND, WITHIN THE MISSOURI RIVER 

)


BASIN DRAINAGE AREA, BETWEEN THE 

)

MUSSELSHELL RIVER AND FORT PECK DAM
)

INCLUDING ALL TRIBUTARIES OF THE 

)
FILED:
MISSOURI RIVER BETWEEN THE


)
JUNE 29, 2005
MUSSELSHELL RIVER AND FORT PECK

)
MT WATER COURT
DAM IN GARFIELD, McCONE, PHILLIPS,

)


PRAIRIE, & VALLEY COUNTIES, MONTANA.
)









)

 ____________________________________________)

CLAIMANTS:
Lawrence Edwards and Kathleen Edwards; Mike Pierson; James Kirkland     and Bobette Kirkland; Don Burke and Myrtle Burke; Dave Huston and   Kathryn Huston; Melvin Thomas and Evelyn Thomas; Conservation Fund;  Clay Taylor and Karen Taylor; Woods Bar 6 Ranch; Arnston Ranch Inc.;    Towe Farms; Silver Dollar Grazing Association; Twitchell Ranch;               Gene Buxcel;  Lyle E. Nelson Trust;  Wittmayer Grazing Assn;  Spear J, Inc.;     Page Whitham Land and Cattle; Martawn Veseth; Seven Blackfoot Company; McKeever Land and Cattle Company; Russell Nickels; Lester Nickels

  ORDER  


This matter came before this Court on the cross-motions of the Claimants and the United States for partial summary judgment on issues of law.  In conjunction with Rule 16, M.R.Civ.P.,  partial summary judgment is appropriate to formulate and simplify the issues and facilitate the final disposition of the action.  Rules 16 and 56(d), M.R.Civ.P.  


After careful consideration of the statements of position, the briefs submitted by the parties, the Master’s Report, and the law, and for the reasons set forth in the accompanying Opinion, it is Ordered:


1.         The Master’s Report is AMENDED to conform to the analysis set forth herein and, as so amended, is ADOPTED;


2.         The United States' motions for partial summary judgment and to modify the Master's Report are DENIED;


3.         The Claimants' motion for partial summary judgment is GRANTED as follows:

$ 

Montana law, as it existed prior to the Water Use Act of 1973, recognized and acknowledged the right to appropriate and impound private stockwater rights for livestock grazing on federal public lands.  It did not require the exclusive use, dominion or control of water in order to appropriate a private water right, nor did it require the appropriator to hold an easement or interest in, or the intent to patent, the place where the water right was appropriated or used.

$ 
The decision of Dep’t of State Lands v. Pettibone (1985), 216 Mont. 361, 702 P.2d 948 is applicable to waters appropriated on and for use on Montana school trust lands and is not applicable to the use of water on federal public lands. 

$ 

The Acts of 1866, 1870, and 1877 acknowledged and confirmed the right to appropriate private stockwater rights in accordance with Montana custom and law.

$ 

The Act of January 13, 1897, the Stock Raising Homestead Act of 1916, and Public Water Reserve No. 107 do not  preclude or preempt state law with respect to the appropriation of private stockwater rights on the water sources involved in this case. 

$ 

The Taylor Grazing Act of 1934 did not preclude or preempt the right under Montana law to appropriate private stockwater rights for livestock grazing on lands classified by the Act.  

$ 

The right of the Claimants, under pre-July 1, 1973 Montana law, to appropriate private stockwater rights on federal public land was not without limitation.  Whether federal regulations or agreements in effect at the time of any individual appropriation affected the right to appropriate such rights must be decided on a case-by-case basis.    

$ 
Whether the United States owns federal reserved water rights by virtue of creation of the Fort Peck Game Range, Charles M. Russell National Wildlife Refuge, or UL Bend National Wildlife Refuge is not an issue presently before this Court in this case. 

$ 

The creation of federal refuges, however, does not necessarily preclude or preempt the right under state law to appropriate private stockwater rights on reserved lands. Any state based water right found to be vested and accrued prior to creation of a federal reserved water right would not be affected by the federal right; any state based water right found to be vested and accrued after creation of a federal reserved water right in the same source would ordinarily be subordinate and subject to such a federal right. 


None of these partial summary judgment rulings as set forth above, or as discussed in the accompanying Opinion, constitute an ultimate finding of fact or conclusion of law with respect to any individual water right claim in this case.

4.          The claims involved in this case will be scheduled for an evidentiary hearing to determine the remaining factual and legal issues, if any, but which might include:

$ 

Whether the individual stockwater claims in this case are valid, existing water rights under Montana law, and the scope and extent of any such rights as defined by §§ 85-2-234(6)(a) through (i), MCA?   

$ 

Whether any of the individual stockwater claims in this case were precluded, preempted, or otherwise restricted by federal regulation or voluntary agreement?


5.
The issuance of the Opinion in this case resolves an issue that has long been debated and awaited.  The Clerk of Court is instructed to mail copies of this Order and accompanying Opinion to the current claimants of the 104 claims involved in this case, in addition to the copies sent to the attorneys.  Additionally, a copy of the Order and Opinion shall also be mailed to the individuals identified on the Certificate of Service under the heading “Courtesy Copies.”   


DATED  this  29th  day  of  June, 2005.








/s/   C. Bruce Loble                            







C. Bruce Loble








Chief Water Judge
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