
Subject: FW: Water Adj Advisory Committee Minutes and Executive Summary

From: MAXINE KORMAN [mailto:kormanmax@hotmail.com] 
Sent: Thursday, December 29, 2011 8:33 AM
Subject: RE: Water Adj Advisory Committee Minutes and Executive Summary

Judge Loble,
I would ask that my entire email, including the Dec. 22 email below be sent to the entire advisory committee list. 
I would also request that this entire email be posted on the water court website - maybe the public comment link 
would be appropriate.

I have a few more things, in addition to the 13 questions below.
14. In order to have an accurate adjudication, according to the McCarran Amendment, do all water right owners 
have to be included in the adjudication?
15. In order to have an accurate adjudication, according to the McCarran Amendment, do all water rights have to 
be included in the adjudication?
16. In order to have an accurate adjudication, according to the McCarran Amendment, do all water rights have to 
show up in a final decree?
17. Why are "exempt rights" in Idaho not acceptable to the federal government ( to meet standards of McCarran 
Amendment), but "exempt rights" in Montana are?
18. Can the McCarran Amendment be applied in ceratin states, but be ignored in others?
19. With respect to the International Boundary Water Treaties, did Montana become a signatory to the 1905 
treaty?
20. Did Montana become a signatory to the 1967 treaty that affects Washington, Idaho and Montana?
21. The Prior Appropriation Doctrine Vested and Accrued Appropriative water right is a vested property, protected 
under the Constitution.
Under an adjudication under the Water Use Act and any of these proposals, how are appropriative rights that are 
eligible to be filed for a takings claim under the Tucker Act in the United States Court of Claims if adversely 
affected by any International Boundary Water Treaty, identified under current required filings ("Statement of 
Claim", "Exempt", 
"Provisional Permit"? (MCA states a Provisional Permit is not a vested right.)
22. Am Jur Waters ADJUDICATION OF PRIORITY An adjudication must be reasonably construed, however and 
cannot be held ordinarily to apply to approrpiations which at the time have not been made nor to diversions not 
applied to beneficial use.
Obviously, a decree based upon indefinite findings, which does not determine the essential rights of all the 
parties, and leaves a material part of the controversy undetermined, cannot be upheld on appeal.
23. Will an adjudication produced under any of these proposals and the Water Use Act, that refuses to recognize 
vested pre-existing water rightsas vested pre-existing water rights, and leaves a material part of the controversy 
undetermined, be upheld on appeal?
24. Will an adjudication produced under any of these proposals and the Water Use Act that leaves out water right 
owners and leaves a material part of the controversy undetermined be upheld on appeal?
25. Will an adjudication produced under any of these proposals and the Water Use Act that leaves out water 
rights and leaves a material part of the controversy undetermined be upheld on appeal?

I thank you in advance for sending my email to all and posting this to the Water Court website
Maxine Korman

From: kormanmax@hotmail.com
Subject: RE: Water Adj Advisory Committee Minutes and Executive Summary
Date: Thu, 22 Dec 2011 13:07:04 -0700

Judge Loble,
thank you for the update. I will respond as soon as I can and try to be to the point, without leaving out relevant 
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material facts.

I would ask that you "circulate" this email to all the members of the water advisory committee.
At the Nov conference call I read the following from Water Rights Laws in the Nineteen Western States by Wells 
Hutchins and published by the United States Department of Agriculture Economic Research Service:
Back to the UN, it is recognized in Wells Hutchins Water Rights Laws in the Nineteen Western States volume 3. 
example page 120 Boundary Waters Treaty of 1909 with U.S. and Canada ( 67 western rivers cross the 
boundary) Treaty created International Joint Commission to investigate and resolve issues. Investigations that 
might be requested under the treaty could affect rights to use surface and ground water. A use substantially 
conflicting with a use of higher preference must not be allowed. Most preferred are uses for domestic and 
sanitary, next navigation;lowest in preferences are uses for power and irrigation.
132 Columbia River Treaty ( Wa, Or, Id, Mt) treaty affects water available for appropriation under state-created 
rights and state-created rights of appropriation are not property when in conflict with activities authorized by 
treaty.
page 139 Conclusions. Treaties of U.S. with Canada and Mexico have not explicitly pre-empted private water 
rights created by States adjoining the 2 frontiers. However, by apportioning the waters of international and 
transboundary streams and by establishing CLASSES OF PREFERRED WATER USES (emphasis added is mine) the 
treaties do limit the States ability to create water rights. Only uses fitting within the national share of water and 
within the hierarchy of uses may be effectively established by the States. any State-based right to use water is 
susceptible to obliteration should it conflict with future treaty provisions. Whether private owners of such rights 
are compensated for their loss depends on the terms of the treaty, or separate congressional action- there is no 
constitutional requirement that they be paid. To the extent the international agencies refine the treaty-established 
preferences in water use, the possibility exists for planning water uses of an entire river basin without regard to 
State or national boundaries.
Intro International Law affecting water rights on page 116 " riparian" and "coriparian" " system of international 
waters" refers to inland watercourse or lake,tributaries and distributaries any part of which lies within the 
jurisdiction of two or more states, and "riparian" and "coriparian" refer to states having jurisdiction over parts of 
the same system of international waters
on page 118 3.(b) If the coriparian in good faith, objecs and demonstrates its willingness to reach a prompt and 
just solution envisaged in article 33(1) of the CHARTER OF THE UNITED NATIONS ( emphasis added is mine) a 
riparian is under a duty to refrain from making, or allowing, such change pending agreement or other solution
Treaties take precedence over state law to the extent there is a conflict and customary international law also 
supplants conflicting State law
The power of western states to create water rights is limited by treaties with Canada and Mexico

Part of my question was the nature of a Montana water right and how secure it is in light of Hutchins. An 
unidentified conference call participant said that the international boundary water treaties didn't affect Montana 
water rights. I would ask that participant to identify himself and then verify that my note on this are correct that 
the international boundary water treaties don't affect Montana water rights.

I would also like all the conference call participants(  advisory committee, DNRC participating members) to review 
my 13 questions that follow:

First, we all start from the premise that the water rights under discussion and being affected are Prior 
Appropriation Doctrine Water Rights; that is within the meaning of vested and accrued water rights created on 
"public domain" of a government (Montana, like the federal government, granted water rights on unsold state 
lands) Public domain/ public land being synonymous and defined as land open for sale, entry, disposal or 
settlement under general law.
Public land, as recognized by United States Supreme Court decisions as land to which no private rights or claims 
have attached; " It is well-settled that lands to which private rights or claims attach is not public land." The Prior 
Approrpiation Doctrine, as a granting act, conveyed the "FEE" the same as if land patent had issued. The United 
States Court of Federal Claims Hage v. U.S. Case No.: USCC91-1470L The Court found that Plaintiff Hage 
owned vested water rights and the fee to those lands the waters serviced

Defendant federal government argued that until Nevada completes the Monitor Valley adjudication, 
plaintiffs Hage water rights taking claim is unripe because plaintiffs’ alleged water rights are not 

Page 2 of 5

5/21/2015http://courts.mt.gov/content/water/WAAcommittee/Maxine_Korman_12_29_2011



ascertainable or quantifiable.

Plaintiff Hage that Nevada law recognizes rights established prior to 1905 as vested water rights. 
Nevada courts recognize that vested water rights are outside the framework of statutory water law and 
are not affected by water laws enacted after 1905.

The court said that the Monitor Valley stream adjudication began fifteen years ago and may take 
decades to complete. Such a delay would make a mockery of the Constitution’s guarantee of both due 
process and just compensation. Title to water rights has monetary value independent of the adjudication 
procedure. In Nevada, parties have bought and sold unadjudicated water rights for over a century.

The Monitor Valley stream adjudication, therefore does not determine who has title to the water rights at 
issue, but defines the parameters of property interests in relation to other water rights. Using the analogy 
of land, the adjudication process determines the boundaries of the lot. The adjudication process does not 
determine where file lot exists as defendant and amici argue.
Pre-existing vested water rights are also water rights that pre-date a water permitting law or constitution

Water Rights: Division of Water Resources - U.S. Fish and Wildlife Service

VESTEDRIGHT An appropriative right established by actual use of water prior to 
enactment of a State water right permit system is known as a vested right.
BLM.gov Western States Water Laws Prior Appropriation:
. According to 
the rules of prior appropriation, the right to the full volume of water "related back" or had the 
priority date as of the time of first diverting the water and putting it to beneficial use. In other 
words, those with earliest priority dates have the right to the use of that amount of water over 
others with later priority dates 
. An appropriative right does not depend on land ownership, but some states do require that the water is appurtenant to the 
land on which it is
used.
I have consistently requested that all pre-existing water rights be recognized and filed as DECLARATION OF 
WATER RIGHT.
From AM JUR LEGAL ENCYCLOPEDIA: VOLUME WATERS 

VOLUME WATERS

APPROPRIATION ( page 741,2) 

has reference to a means or method of acquiring a vested and continuing right to take a definite quantity 
of water from a natural watercourse or other body of water, known as the “ doctrine of prior 
appropriation .”

PUBLIC AUTHORIZATION AND REGULATION ( page 744)

Has frequently been stated that every state is free to change its laws governing rights in respect of its 
natural watercourses and to permit the appropriation of flowing water for such purposes as it may deem 
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wise, and such constitutional or statutory declarations have generally been upheld as valid and effective 
in so far as they do not interfere with existing vested rights

Provisions will not be permitted to operate to the impairment or destruction of vested rights
State of New Mexico 72-1-3. Declaration of water rights vested prior to 1907 Any person, firm or corporation 
claiming to be an owner of a water right which was vested prior to the passage of Chapter 49, Laws 
1907
Nevada Revised Statutes:CHAPTER 533 - ADJUDICATION OF VESTED WATER RIGHTS; 
APPROPRIATION OF PUBLIC WATERS
NRS 533.085 Vested rights to water not impaired.
1. Nothing contained in this chapter shall impair the vested right of any person to the use of water,

Blm.GOV Western States Water Law 
Vested rights are rights that do not have to go through the application process. Vested 

rights to surface water are those rights for which the work to establish beneficial use was 
initiated prior to March 1, 1905 (the date of adoption of Nevada’s water law). Vested rights 
from underground sources are those rights initiated prior to March 22, 1913, for artesian water 
and prior to March 22, 1939 for percolating water. The extent of all vested rights on a water 
source is determined through the adjudication process (see below).
South Dakota In 1907, the state legislature affirmed the doctrine of prior appropriation by 
enacting legislation authorizing the state engineer to administer appropriation of surface 
water. A major addition to the water rights laws occurred in 1955. Legislation was enacted 
making use of ground water also subject to the doctrine of prior appropriation. In 
addition, a provision was inserted allowing anyone to claim a vested water right for water 
uses predating March 2, 1955.
DECLARATION OF VESTED GROUNDWATER RIGHTS ( Under Chapter 237, Montana Session 
Laws, 1961) This is a confirmation of the legal principle that a water right that pre-dates a new law is a 
vested water right. 
1.Are the water claims required to be filed as a "Statement of Claim" a filing of an "existing vested 
right"?
2.Are water right claims still only going to be offered to be filed as "EXEMPT"?
3.Are the water rights claims only offered to be filed as "EXEMPT" a filing of an "existing vested 
right"?
AM JUR EXEMPT - NOT A VESTED RIGHT, BUT A PRIVILEGE PURELY PERSONAL TO THE 
ONE WHO ASSERTS IT; MAY LATER WAIVE IT OR BE ESTOPPED FROM ASSERTING IT
4.Are those water right claims going to be included in a Final Decree?
5.Are the only "existing water rights" those water rights that show up on a final decree?
6.Are those "EXEMPT"/VESTED water right claims going to have the same standing as an 
"Adjudicated Water Right"?
7.Are those "EXEMPT"/VESTED water rights claims able to be brought into court/have standing 
against an "Adjudicated Water Right in case of a controversy or a damage?
8.Is my understanding correct that the court has been trying to tell me that before a Montana water 
adjudication is completed, that there are no vested water rights?
9.Is my understanding correct that the court has been trying to tell me that water rights that pre-exist the 
Water Use Act are not vested?
10.Is my understanding correct that the court has been trying to tell me that there can only be vested 
water rights after Montana completes a water adjudication?
11.Is my understanding correct that the court has been trying to tell me that water rights that pre-exist 
the 1973 Constitution are not vested?
12.Is my understanding correct that "existing" in the 1973 Constitution with respect to waters is not 
synonymous with " (pre-) existing vested" water right?
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13.Is my understanding correct that "existing" as used in "existing water right" in the Water Title of the 
Montana Code Annotated is not synonymous with
"( pre-) existing vested" water right?

From: bloble@mt.gov
To: kormanmax@hotmail.com
Subject: Water Adj Advisory Committee Minutes and Executive Summary
Date: Wed, 21 Dec 2011 00:07:54 +0000

Mrs. Korman:

Attached is a copy of the proposed Minutes of the December 19, 2011 telephone conference of the Water 
Adjudication Advisory Committee.  I drafted the minutes in the fashion I did so that I could copy and paste the 
six proposals and present them to the Water Policy Interim Committee.  Please pay particular attention to the 
sixth proposal which is what my perception of your proposal.  If I have not captured it correctly, please send me 
a revision, but please make it short, no more than 5 or 6 sentences if possible. Thanks.

Bruce Loble
Montana Water Court 
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