
MINUTES 

MONTANA SENATE 
54th LEGISLATURE- REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By BRUCE D. CRIPPEN, CHAIRMAN, on March 9, 1995, 
at 9:00 a.m. 

ROLL CALL 

Members Present: 
Sen. Bruce D. Crippen, Chairman (R) 
Sen. Al Bishop, Vice Chairman (R) 
Sen. Larry L. Baer (R) 
Sen. Sharon Estrada (R) 
Sen. Lorents Grosfield (R) 
Sen. Ric Holden (R) 
Sen. Reiny Jabs (R) 
Sen. Sue Bartlett (D) 
Sen. Steve Doherty (D) 
Sen. Mike Halligan (D) 
Sen. Linda J. Nelson (D) 

Members Excused: None. 

Members Absent: Sen. Lorents Grosfield 

Staff Present: Valencia Lane, Legislative Council 
Judy Feland, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: HB 311, HB 117, HB SOl, HB 217 

Executive Action: HB 217, HB 117 

{Tape: 1; Side: A; Approx. Counter: OO} 

HEARING ON HB 217 

Opening Statement by Sponsor: 

REPRESENTATIVE JOHN JOHNSON, House District 2, Glendive, sponsor 
of HB 217, asked that his bill be tabled by the committee. He 
stated that the bill had a purpose, but its purpose disappeared 
after it came out of the House and onto the floor. The purpose 
was to set into the school laws a statute dealing with assault on 
personnel. It no longer exists. Now the only thing the bill 
would do is ask the Office of Public Instruction to make mention 
of this particular statute in Chapter 45 in the codes of Montana. 
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This can be done in a letter, he said. He respectfully requested 
that the Judiciary Committee table the bill. 

Proponents' Testimony: 

None. 

Opponents' Testimony: 

None. 

Questions From Committee Members and Responses: 

None. 

Closing by Sponsor: 

REPRESENTATIVE JOHNSON closed on HB 217 without further comment. 

EXECUTIVE ACTION ON HB 217 

Motion/Vote: SENATOR AL BISHOP MOVED THAT HB 217 BE TABLED. The 
MOTION CARRIED UNANIMOUSLY on an oral vote. 

HEARING ON HB 311 

Opening Statement by Sponsor: 

REPRESENTATIVE LARRY GRINDE, House District 94, Lewistown, 
sponsored HB 311. He said it was an important bill to the State 
of Montana and also the people of Montana. The 5th Amendment of 
the Constitution states that no person will be deprived of life, 
liberty or property without process of law, nor shall private 
property be taken for public use without just compensation. 
There are two kinds of private property bills coming out in the 
nation right now, which are "look before you leap," types of 
bills, and "takings," compensations bills where values are 
determined ;::'0 be paid. This bill is a "look before you leap,lI 
bill. It means that if the State of Montana needs a piece of 
private property or something that affects private property, they 
should take a hard look, analyze, and see if a possible takings 
would occur. If so, they should find another alternative, or 
work with the people to find a solution to the problem. The 
statement of intent is the key to the bill, he said, which had 
been added with the help of the departments and agencies. It 
concluded that Attorney General Mazurek would compile a list 
shown in the statement of intent, which is the criteria to 
determine if there would be a possible takings occurring by state 
government. If they did not meet the criteria, a red flag comes 
up and government would have to take another look so that 
government would not be involved in a lawsuit down the road. He 
said there were precedents now on these lawsuits. It is costing 
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some states millions of dollars. In the future it will cost the 
federal government billions of dollars. It's a simple bill, he 
said. He called on Hertha Lund, who wrote an article (EXHIBIT 1) 
and a book about property rights legislation, now being used on a 
nationwide basis. He said she represented the Farm Bureau. She 
is also his counsel on this bill. 
Proponents' Testimony: 

Hertha Lund, attorney, author, appeared to talk about the 
technical aspects of HB 311. She said it had been significantly 
amended since it appeared in the House. They added a statement 
of intent, she said, which sets up the current state of the law 
as far as a takings analysis. Some things were stricken and 
added, as a result of a meeting with state agency attorneys and 
the state Attorney General's office in trying to find some 
language everyone could live with as to implement the takings 
assessment. She said it was a bare bones bill now, that simply 
is meant to follow state and federal constitutional law. It has 
also been narrowed from all property to only real property 
including water rights. The first Section would give the 
Attorney General the authority to develop guidelines which they 
would hand out to the attorneys in the state agencies. That 
means the state would have only one takings assessment. There is 
no doubt that right now, they could write a whole law review 
about the status of the law on takings. There is enough settled 
for an assessment to be done. She handed out an overview of the 
takings law by Thomas Fenton Smith. (EXHIBIT 2) It was recently 
presented at a committee of the state bar, by Thomas Fenton 
Smith, an attorney from Colorado. Section 2 is the purpose of 
the bill. It sets out the meaning in accordance to the concepts 
of takings by the U.S. Supreme Court and the Montana Supreme 
Court. They would not extend the law beyond what is currently in 
law. This bill would not create a cause of action for a taking 
suit, it simply asks the agencies to apply a current takings law. 
The new Section, 3, is definitions. She said that the addition 
of, "or damaging," was simply to track the Montana Constitution. 
It is not in all takings bills because it is not in all state 
constitutions. They do not include eminent domain proceedings, 
seizure of property by law enforcement officials, forfeiture of 
property during or as a result of the criminal property pro­
ceedings, or a proposal to repeal a rule or discontinue a 
government program. These are not areas where it was thought 
government should have to do a takings assessment. The new 
Section 4, "Guidelines for Actions with Taking Implications", was 
amended. They started out asking each state agency to develop 
guidelines, but that section was amended and focused that 
function of the Attorney General's office. Idaho has done this, 
she said. It is working there as well as Utah. This bill would 
track the Idaho and Utah bills. Both of those states have 
incurred almost nil costs in implementing this type of bill. 
Section 5, the impact assessment, just asks the agencies to have 
a qualified person in the agency to implement or do the 
assessments. Any state agency with a taking or a damaging 
implication must submit it to that person for review, and if it 
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came up with the possibility of a takings, the agency would 
submit it to the Governor, or they would figure a way to go 
forward without that state agency action with the takings 
implication. If there is an emeigency or something that is an 
immediate risk, an assessment can be done after a state agency 
action is taken. This is not a bill that puts a value on what a 
takings is, which recently passed Congress and they went down as 
far as 20 per cent of what a takings is. The bill is simply a 
"look before you leap" type of bill, she said. It is the 
simplest type of takings bill going on in the states. FOUl een 
states have passed takings legislation currently, inclL:ing 
Arizona who passed the bill then took another look and repealed 
it. They are looking at it in the legislature again now, she 
said. There are currently over 23 states considering takings 
bills, plus the bills in Congress. She stated that there is a 
trend in the country to have government "look before you leap," 
so that state citizens will not have to pay money for takings. 
She spoke about the Lucas case in South Carolina where the state 
ended up paying $1.5 million. In another case in Wyoming, the 
federal government ended up paying over $120 million in a 
takings judgement. 

Lorna Frank represented The Montana Farm Bureau Federation, the 
largest farm organization in the state with over 6,000 members. 
They strongly supported HE 311. She read from written testimony. 
(EXHIBIT 3) 

Glen Marx, Policy Director on the Staff of Governor Racicot, 
spoke in favor of the amended version of HE 311. He read from 
written testimony. (EXHIBIT 4) 

Pete McHugh, Lewis and Clark County Farm Bureau, supported the 
bill on behalf of his organization. 

Eric Williams, Pegasus Gold, also for the Montana Mining 
Association, supported REPRESENTATIVE GRINDE'S bill. 

Chris Racicot, representing the Montana Building Association, 
said their organization would like to go on record in support of 
HE 311. 

John Bloomquist, Montana Stockgrowers Association, stated for all 
the aforementioned reasons, they support the bill. 

Mike Murphy, representing the Montana Water Resources 
Association, stated that they also support HE 311. They felt the 
bill was appropriate for Montana. 

Don Allen appeared on behalf of the Montana Wood Products 
Association in support of the bill. 

Cliff Cox, rancher, Broadwater County and President of the 
Broadwater County Farm Bureau, rose in support of HE 311. 
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Jim Richard, Montana wildlife Association, presented amendments 
that he stated were important to his organization's support. 
(EXHIBIT 5). On Page 2, Lines 4 and 5, they suggested that (6) 
be stricken. They felt that this line went beyond the clearly 
defined takings actions that have been defined, both in the U.S. 
and the Montana Constitutions. On Page 3, Lines 8 and 9, they 
wanted that particular Subsection stricken because it created an 
unbalance in the bill and some of the actions that wo~ld be 
excluded from the section may, in fact, create a takings or 
damaging situation. He stated that there are circumstances where 
the granting of a permit has a possibility of creating damage on 
other properties, i.e., downstream private property owners from a 
permitted mine. In trying to find language in making sure the 
assessment applies to those types of situations, he was 
unsuccessful in finding any that would not backfire. Perhaps in 
executive action, he suggested the committee could make a 
statement that the word, "damaging," would apply to those 
situations, or attempt the appropriate language. They supported 
the bill with the amendments because they felt the types of 
actions that state governments make will so rarely invoke a 
takings that this will not be onerous to state government. 
CHAIRMAN BRUCE CRIPPEN asked if they would support the bill 
without the proposed amendments. Mr. Richard said, "no". 

Opponents' Testimony: 

Janet Ellis, representing the Montana Audubon Legislative Fund, 
opposed the bill for the following reasons: 1) What is the 
problem? She said if the Attorney General's Office were checked, 
they would find no takings by state government. Most of the 
cases in Montana were with local government. She asked why they 
would set up a bureaucratic process that would have a chilling 
effect on state agencies where there was no real visible issue. 
2) Why is there no balance in the purpose statement and the 
statement of intent, between private property rights and public 
health, safety and welfare requirements? The bill would elevate 
private property rights above those items. In contrast, the 
Montana Environmental Policy Act does not elevate environmental 
concerns, seeking a balance of give and take. 3) HB 311 was 
anti-regulation legislation, she said. For example, if the 
legislature would pass a air quality law to protect public 
health, a takings assessment would be done on the polluter, but 
adjacent property owners would receive no consideration, as well 
as general health and safety. 

Ted Lange, spoke on behalf of the Northern Plains Resource 
Council, saying that when they look at legislation, they look for 
balance, asking if the legislation is restricting one person's 
private property in order to protect the property of others. In 
this instance, their concerns dealt with the fiscal note and 
questions about the language. In Section 5, it listed three 
subjects on Page 4, Line 29 and 30 and Line 1-3 on Page 5 
that need to be considered in a takings assessment. In the 
statement of intent, however, he said there were six things that 
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need to be considered. On Page 2, Line 4, it appeared to them to 
go significantly beyond IIlook before you leap. II They questioned 
the balance. On Page I, Lines 27 and 28, he stated that the 
language there might achieve the balance they were looking for, 
but they weren't sure. He was interested to hear how Idaho and 
Utah had no costs in implementing a similar bill. Depending on 
the department, ,he felt the assessments could be extremely 
expensive. 

Deborah Smith, attorney, Helena, represented the Sierra Club, 
opposed the bill for several reasons. They were not opposed to 
private property protection, but did not believe that's what this 
bill was about. HB 311 is based on the notion that all 
regulatory actions are bad somehow. Regulation should be 
examined because it impedes people's freedom from using their 
property the way they want. She said they were a society that is 
organized by communities and that structure places obligations on 
property owners, both in restricting the ways they can use their 
property and calling for them to forego all economically viable 
use of their property as long as the government pays full 
compensation. She maintained that regulation is O.K., while HB 
311 says it is not O.K. She said it was a fundamental change in 
the way that the law has looked at the role of government law, 
regulation, and the use of private property. The Sierra Club 
holds that the prop9rty rights of most Americans are not at all 
threatened by regulation. They are protected by regulation, in 
areas such as zoning, air quality and water quality permits. She 
did not believe that the complicated issue of takings could be 
solved by a checklist procedure. She stated actions that are 
going to be subject to agency review raise no serious 
constitutional concerns. In Lucas, the landowner was deprived of 
all economically viable use of the property. That is exactly 
what the 5th Amendment, and Article 2, Section 29 of the Montana 
Constitution are supposed to prohibit. On the other side are a 
myriad a cases. In 1985, U.S. vs. Riverside Bayview Homes, 
developers challenged the 404 permit (the wetlands dredge and 
fill, under the Clean Water Act), saying they could not regulate 
it because it was a takings. The Supreme Court held that they 
could regulate. If the people thought their land was taken, they 
could go to claims court and the government would pay for it. 
That case reaffirmed the bundle-of-rights notion, a serious 
concern to many Montanans. If they own a lot of land and a 
portion of the land is taken in its entirety, as recently as 
1993, a unanimous U.S. Supreme Court rejected the theory that 
just because you deprive someone of all the use of a portion of 
their land, does not mean that they have been deprived of all 
economically available use of ALL of their land. That is the 
test, she said. Even under Lucas, there is only one footnote to 
suggest that perhaps one of the justices may be willing to re­
examine this bundle-of-rights notion. Some things are not 
takings, she said. A suit alleging that a bear was killing a 
rancher's cattle was rejected. A claim of elk and antelope 
foraging grazing allotments was rejected. A rancher alleged that 
the Forest Service had taken his property by reducing the number 
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of cows allowed to graze public land, and this also, was 
rejected. If they want to re-define what a taking is, they 
should be looking at a Constitutional Convention, she said. This 
bill would add unnecessary layers of an administrative process to 
review things that are not takings, stifling agency actions from 
issuing permits at all. 

Don Judge, Executive Director, Montana State AFL-CIO, opposed the 
bill. At the national level, he said that the AFL-CIO, along 
with a number of international unions, is involved in coalitions' 
efforts with more than 200 other organizations including 
representatives of church groups, environmentalists, consumers 
and others to deal with takings issues across the country. They 
were concerned as a labor organization that the original 
legislation would have jeopardized the health and safety of the 
workers in the workplace. They were also consumers of air, water 
and of the amenities of life that include hunting and fishing on 
the lands they live in. The sponsor had excluded personal 
property from this bill, which helped tremendously with their 
concerns. But he still felt it would hamstring government. An 
assessment cannot be done to require the potential impact on one 
or more citizens of a proposed agency or rule simply by going 
through a checklist. He used as an example the Ripartarian 
Streambed Law, which requires a tree of a certain diameter be 
left along the stream. He also expressed concern that the bill 
would provide the framework to allow for amendments for personal 
property as well as real property. He also worried about 
lawsuits by creating another branch of government and allowing 
agency people to implement the rules. He said there was a caveat 
for health and safety problems. He said pesticides would be an 
example, where the prohibition of certain chemicals might 
diminish the profit of a person's land, perhaps the agency would 
be sued. He said it was no secret that this legislation had been 
spearheaded by the American Farm Bureau Federation and the 
National Realtors who want to address the repeal of the Executive 
Branch Order of President Ronald Reagan to implement takings 
legislation. It was brought forth to deal with the wetlands 
issue, but has consequences that reach much beyond. He said his 
organization thinks they are consequences that affect the public 
negatively, dampers the government's enthusiasm for purpose and 
responsibility to protect the safety and health of the people of 
Montana. 

Ann Hedges, Montana Environmental Information Center, opposed HB 
311. She asked why the state should spend $26,000 on something 
that was not a problem. There was no problem in this state, she 
said. The Montana Supreme Court has only addressed this issue 
three times. On one occasion, it found a taking had occurred. 
She said environmental assessments under the Montana 
Environmental Policy Act (MEPA) started out as a checklist. Now, 
they are detailed analysis of environmental impacts. She was 
concerned that a checklist would develop into a larger document. 
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Wade Sikorski, rancher, Fallon County, said that he had quite a 
bit of experience in agriculture. His family had not experienced 
the government running amuck and taking their property or 
burdening them with irresponsible regulations. They felt they 
had benefitted from government regulation. On the other hand, he 
had seen corporations taking other people's property or affecting 
their property values adversely. In his community Ross Electric 
is trying to set up a PCB transformer incineration facility which 
would affect a small safflower plant a couple hundred yards down 
the hill from that plant. He has been told by some of his 
customers that if Ross Electric starts operating, they will not 
buy his safflower product any more. He said corporate takings 
like this would not be addressed in the bill. He was concerned 
that the bill would shift the balance to large property owners 
who would be able to take advantage of it, and undermine the 
rights of small property owners like farmers and ranchers. 

Questions From Committee Members and Responses: 

SENATOR BISHOP asked REPRESENTATIVE GRINDE about the impact 
statements being made available to the Governor. REPRESENTATIVE 
GRINDE said it was correct. SENATOR BISHOP asked if they would 
be made available to the public at the same time. REPRESENTATIVE 
GRINDE replied that he would think so. It would be public 
information. SENATOR BISHOP said he agreed with one of the 
proponents in that the legislature would not be able to see these 
guidelines. They would be put into effect and they would have no 
opportunity to assess them in advance. REPRESENTATIVE GRINDE 
said it would be set up like every other rule or regulation tha~ 
they do. It would be scrutinized in a public process. SENATOR 
BISHOP said they would not see the guidelines before they are put 
into place and acted upon. REPRESENTATIVE GRINDE said if they 
attended the hearings on public policy, yes. SENATOR BISHOP said 
there would be a time lapse and they would not have a chance to 
do anything. REPRESENTATIVE GRINDE said the same would be true 
of all the rules and regulations they pass out of the legislature 
that go for public scrutiny under public policy. They do not 
have a chance to look at them. He said if he would like to look 
at them, they should change the laws and the way it's done. 
SENATOR STEVE DOHERTY said the fellow from Fallon County talked 
about what would happen if the state would grant a permit to Ross 
Electric. that there may be an effect on that state action on 
another property owner. If a permit was granted at Colstrip 3 
and 4, they would get a transmission line all the way across the 
state. He asked if the sponsor would consider the land lost by 
farmers to the line to be a potential takings? REPRESENTATIVE 
GRINDE said the bill would not address that hypothetical problem. 
He said they were not re-defining what's already in the 
Constitution. All he was asking the state is to look at these 
things before they do them. He said they already had police 
state actions and nuisance laws that would take into 
consideration the things he was speaking about. This does not 
affect the public good, he said. SENATOR DOHERTY referred to the 
question of public documents by SENATOR BISHOP. 
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As public documents, they would be discoverable in any lawsuit. 
Hertha Lund said they needed to clarify that in the last section. 
Actions with takings implications are what get passed on. A 
state agency would reassess their action. They could achieve the 
same purpose without a takings. There may be a few actions that 
have takings implications in the public domain. It really allows 
the agency to be ahead of time. Just because the documents are 
available does not mean that an individual property owner would 
not have a cause of action anyway, she said. SENATOR DOHERTY 
said, given that, they would be usable and discoverable by a 
landowner or an aggrieved party in any subsequent action, and 
with the knowledge that the administrative law tenet that the 
courts give deference to the findings of an administrative 
agency, in a subsequent decision, wouldn't that document, 
prepared by a department, say that there are potential takings 
implications? Wouldn't that tilt the balance of the court to a 
finding of a takings where previously the court would not do 
that? Hertha Lund stated that state agencies would achieve their 
purposes with different means. A takings action would be brought 
separately from the assessment. It would not be right for the 
government to take property just because certain citizens did not 
know they were taking it. She said they were asking the state 
government to follow the Constitutional Law. She referred to 
fears about pesticides, workers safety and regulation in other 
testimony, but the bill would not extend current takings law 
beyond what it is. SENATOR DOHERTY asked Mr. Robinson, Director, 
Health and Environmental Sciences, about the testimony that there 
would be no cost to implement the bill other than the Attorney 
General's initial guidelines figures, which would be $26,000. 
Also, he spoke about issuing a water quality permit, which might 
affect a lot of people downstream. He asked about implementing 
the bill as a simple checklist. Did he think people would go out 
for every water quality permit and make an analysis of how the 
action would affect private property rights. Mr. Robinson said 
he was correct in assuming it would affect downstream or downwind 
folks. The first statutory guidance says that any permit that is 
issued cannot damage beneficial uses downstream. This bill would 
make them do a little more analysis as they issue the permits and 
hopefully it would not create a huge burden. If they saw 
something down the road that is an unintended result, the 
Governor's office would come in with amendments. 
{Tape: 1; Side: B; Approx. Counter: oo} 
SENATOR RIC HOLDEN asked REPRESENATIVE GRINDE what a "takings" 
is? The sponsor said it was an encroachment by government that 
goes beyond the Constitution. SENATOR HOLDEN asked what that 
would mean to someone who did not understand the Constitution. 
REPRESENTATIVE GRINDE said that the 5th Amendment read that the 
government shall not take private property without just 
compensation. Our forefathers wrote the Constitution to protect 
one of the most valuable rights that is given to us: the right to 
own property. The government should not have the right to take 
that property away from you, at least without just compensation 
or for the good of the whole, or for health and environment. 
SENATOR HOLDEN asked Don Judge about his testimony. He expressed 
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surprise that a union would address this bill. Mr. Judge said 
that the AFL-CIO is very concerned about takings legislation for 
a number of reasons. One is the hamstringing of government's 
ability to regulate the public health and safety. Another i::3 
because of the potential cost. As consumers of water and aiL and 
the life they enjoy, they saw a risk being set up by the 
legislation. SENATOR MIKE HALLIGAN asked Ms. Lund about the 
differences bet~een the three criteria in Section 5 ~nd the six 
separate criteria in the statement of intent. Ms. Lund stated 
that the first six were directly out of the Penn Central case and 
the five criteria are different. The first part sets up a 
takings analysis or kind of a flow chart. Section 5 asks them to 
take into consideration this top layer, such as (a), the 
likelihood that a sts-e or federal court would hold that the 
action is a taking o~ damaging. Then, they would implement the 
five steps from the intent section. They do not go to the same 
purpose. SENATOR HALLIGAN said there was some confusion about 
the intent of the six as opposed to what is required under the 
guidelines in Subsection 3. He asked another question about the 
inclusion on Page 2, Line 29, "or permit condition or denial," 
this would seem to be a project specific or an entity specific 
event. He said in speaking about a mine and the tailings pile 
would have to be 20 miles away, would it be considered a taking? 
Would the state have to pay $400-500 million? Ms. Lund said that 
the pit condition or denial tracks Constitutional Law and most of 
it is based on Supreme Court Law congruent with Montana Law on 
takings. She said again that the bill would not extend current 
Montana law. There had been cases, such as the Nolan case out of 
South Carolina which was a permitting case, and the Dolan case, 
the latest case the Supreme Court heard in the last term, which 
was another permit condition or denial. The Supreme Court has 
said that it would be necessary to have several things if it 
would be able to deny a permit or put a condition on it. They 
would have to meet the takings analysis plus they would have to 
develop some prongs that apply specifically to permits, such as 
it must substantively advance government purpose and must be a 
nexus and have other qualifications on that type of action. 
Therefore, this type of bill tracks current law ~~d does not 
extend beyond what the Constitution already app~les as 
protection. If it was not in the bill, she said, and the state 
agency would not do an analysis on state actions held to be 
takings, they are not going to questioning things they should be 
question to see if they are open to a takings suit. In response 
to the examples, she said the only place the court has found a 
takings is when it's between the government and the person who is 
getting a permit, or who the action affects. It has not been 
extended to neighbors at this point. That is a nuisance action. 
They would have a cause of action regardless of if this bill 
passes or nc~. SENATOR HALLIGAN asked Katherine Orr, chief 
counsel for the Department of Health, about an example of 
permitting a mine and the only way to grant it was to move the 
tailings somewhere else, would it be a takings? Would the 
Department have to grant the permit then, to avoid a takings 
situation? Ms. Orr said the elements that are listed in the 
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statement of intent are elements that have been delineated in 
federal and state precedent in interpreting takings language. 
Element # 3 on the bottom of Page 1 is an approximation in her 
view of what the courts have delineated by way of a standard. 
Under the Lucas case, she said, and also as articulated by the 
Dolan vs. City of Tigard case, the standard is not deprivation of 
economically vi~ble use or resulting in a temporary or permanent 
physical invasion of the property. Both the cases ta~k about a 
total deprivation. They would have to look at those things in 
issuing a permit in determining if they would have to pay 
compensation to the mine. They would also look at whether or not 
a substantial state interest were advanced and whether it would 
be on behalf of the general public good. She said it would be an 
issue of first impression and they would go through the elements. 
SENATOR SUE BARTLETT asked the sponsor if the recommended 
amendments by the Montana Wildlife Federation met with his 
approval? REPRESENTATIVE GRINDE said he had not had a chance to 
analyze them. The bill was already scrutinized by agencies and 
the Attorney General. They tried to be amenable to everyone and 
write the cleanest bill they could. He would like to see the 
bill as it stands. SENATOR BARTLETT stated that it would seem 
logical that state agencies do not operate in isolation from the 
Constitution, the statutes or court decisions relating to the 
takings of private property. In all likelihood they may already 
do much of what is suggested in the bill in terms of auto­
matically giving consideration to whether or not there may be a 
taking of another violation. Did he feel state agencies do not 
do that now? REPRESENTATIVE GRINDE said he would never insinuate 
that the state agencies are not doing their jobs. He was trying 
to have them take a further look at any actions on their 
proceedings to protect the state from litigation and to protect 
the private property owner. SENATOR BARTLETT asked Beth Baker, 
Department of Justice, if she had reviewed the cases that had to 
do with takings cases and if so, how many of those involved 
decisions made by a state agency as opposed to some other level 
of government. Ms. Baker said she had when the bill came before 
the legislature two years before. They had anticipated that 
questions would come up about takings law in Montana. She 
presented a summary (EXHIBIT 6) of regulatory takings law in 
Montana. It cited cases heard by the Supreme Court since the 
1972 Constitution was adopted having to do with regulatory 
takings as opposed to traditional takings cases which are 
physical invasions cases or an actual appropriation of property. 
On the last page, in short summary of the cases decided, she said 
most have been challenges to either state statutes enacted by the 
legislature or actions taken by local governments. Of the cases 
she reviewed, there was only one in which a state agency was the 
defendant, which was cited on Page 5, Adams vs. The Montana 
Department of Highways. In that case the Highway Department was 
building a bridge on Reserve Street and the plaintiffs, who were 
adjacent property owners, brought an action alleging that it 
resulted in diminution of their property values. The court found 
that it was not a compensable taking. SENATOR LINDA NELSON asked 
Ms. Lund to relate the bill to eminent domain. Ms. Lund replied 
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that the bill would not effect eminent domain as it currently is, 
although the eminent domain in Montana probably does need some 
work. SENATOR LARRY BAER said they had heard a lo~ of rhetoric 
trying to apply the 5th and 14th Amendments of the Constitution 
in regard to uncompensated wrongful takings. Being that the law 
is steadfastly in place and that the Supreme Court landmark case 
law governs its, interpretation and it is considered to be an 
important part of the relationship between government. and the 
people, isn't the bill just a safety net for people who are 
affected by agency actions that might infringe upon the 5t~ and 
1-4th Amendments takings clause? Is it perhaps a government 
safety protection for these people who would otherwise be 
required to spend money they don't have to defend themselves in 
court for actions that might be deemed wrongful in regards to 
unconstitutional takings? REPRESENTATIVE GRINDE said he had hit 
the nail on the head. All the red flags thrown up did not have 
anything to do with the bill. HB 311 would protect the state 
government from lawsuits in the future and help people protect 
their private property. He said it would allow the government to 
work with a person when they see a takings situation to try to 
find another avenue to implement the program they want. It is 
another way to make sure everyone is satisfied and nobody gets 
hurt, he said. SENATOR DOHERTY asked about the language on Page 
3 about actions with taking or damaging implications. It says, 
"some o'::her environmental matter that if adopted and enforced 
would constitute a deprivation of private property in violation 
of the United State of Montana Constitution." He said words were 
important. Why use, "deprivation," instead of, "taking. 11 Ms. 
Baker said she thought the definition would then be somewhat 
circular. They tried to make it as narrow as possible to say 
that an action only has taking implications if, when carried out, 
would violate the Constitution. SENATOR BISHOP asked the sponsor 
about the reason for the bill, probably not being created in a 
vacuum. He asked for specific problems he'd encountered. 
REPRESENTATIVE GRINDE said most of the things he had heard had to 
do with the county and city zoning areas. The reason he had the 
bill is because he had seen an encroachment by government over 
the last 20-30 years in all facets of their lives. He said it 
was no different than setting up water quality policy or air 
quality policy that protects the citizens of Montana. He ho~~d 
to get into the forefront and make sure the state did not get 
into a jackpot with lawsuits and protect themselves with property 
owners. He referred to the 1ST Law from Lady Bird Johnson. They 
didn't want the signs along the roads. Under the 1ST Law it was 
determined to have signs of certain proportion. There is a lot 
of registered cattle people having to take their signs down 
because the federal government is telling them they can't have 
their own sign on their own private property telling about their 
business. SENATOR HOLDEN asked Ms. Baker if there was a 
coordinated effort by herself and SENATOR BARTLETT to get a point 
across. Ms. Baker said she prepared the handout because two 
years ago a similar bill came before the legislature a~d a number 
of questions came up about the law. The date of the handout lS 
January, 1995, anticipating questions on cases and actions 

950309JU.SM1 



SENATE JUDICIARY COMMITTEE 
March 9, 1995 
Page 13 of 22 

covered in the bill. She had not talked to SENATOR BARTLETT 
prior to the hearing on the bill. 

Closing by Sponsor: 

REPRESENTATIVE GRINDE said he felt like the Christians and the 
lions in the committee with all the lawyers. He was merely 
trying to get across a simple, important idea. An ounce of 
prevention is worth a pound of cure, he told SENATOR BISHOP. 
Why should they allow themselves to get into a situation that 
would cost millions of dollars down the road in a lawsuit? As 
the bill was put together in the last session, it was a change 
that moved in many directions. The bill would simply ask the 
state to look at possible takings and find another alternative. 
The bill would not have to do with city and county governments. 
He addressed the health and environment issue. He said opponents 
made it sound like the bill would rape, plunder and pillage. He 
said it was ludicrous. He was trying to protect the state and 
also trying to protect people who own private property. The red 
flag, or herrings, thrown out by the opponents, are covered in 
other areas of law. There was a police power government in which 
violations would be met. There was nuisance laws to take care of 
many of the concerns. He stated that he would not bring the bill 
if he thought it would affect the health of any individual in 
this state. The bill would not expand any laws, but merely ask 
the state to follow the Constitution, take another look, and 
"look before you leap." In testimony addressing the growth of 
MEPA, maybe it will need expanding, he said. He wanted everyone 
to know that the AFL-CIO supported the takings law in Arizona. 
Owning property is the cornerstone of any society, he said. He 
pointed out what was happening in the Russian states, 
particularly the Ukraine. These things happened because people 
did not have the opportunity to own property, to expand and 
improve upon it. He said he had been fortunate to have land from 
two generations of Norwegian immigrants. He said that 95 per 
cent of the people in agriculture ARE taking care of the land and 
are proud of it, as he was. He stated that he did not want the 
government to interfere with that. He said he had no ulterior 
motive to stop state regulations and allow the water and air to 
be desecrated. Any good-thinking individual would not do that. 
He said it was a good bill to prevent governmental interference 
and the taking of private property. 

{Tape: 2; Side: A; Approx. Counter: 00 

HEARING ON HB 117 

Opening Statement by Sponsor: 

REPRESENTATIVE SHIELL ANDERSON, House District 25, Livingston, 
explained HB 117. If a person is accused of a criminal act, and 
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the person is unfit to stand trial because of his mental 
condition, that person does not stand trial. He goes to an 
institution at which point he can voluntarily undergo a treatment 
plan, which can include medication, to bring that person around 
to where he is able to understand the proceedings in that trial. 
If the person refuses to accept treatment, which he often is able 
to do, and may never stand and account for the crimes for which 
he is accused. This bill would allow an institution ~o develop a 
treatment plan whereby the person can either voluntarily undergo 
treatment, or if he refuses, the institution can apply to the 
court for an order allowing the institution to administer a 
treatment plan. The intent of the treatment is to bring the 
person to a mental state whereby he could stand trial. 

Proponents' Testimony: 

Dan Anderson, Administrator, Mental Health Division, Department 
of Corrections and Human Services, read from written testimony. 
(EXHIBIT 7) 

Carl L. Keener, M.D., Medical Director, Montana State Hospital, 
spoke on behalf of the bill. He submitted written testimony and 
read from the same. (EXHIBIT 8) 

Kelly Moorse, Executive Director, Mental Disabilities Board of 
Visitors, said that they review the patient care and treatment at 
state institutions as well as community Mental Health Centers. 
She spoke in favor of HB 117. She read from written testimony. 
(EXHIBIT 9) 

Opponents' Testimony: 

None. 

Questions from the Committee: 

SENATOR HALLIGAN asked Dan Anderson about the overriding 
justification for the order. Are the words used in another part 
of the statute? Beta Lovitt, Department of Corrections and Human 
Services, said that the language came from the Harper case, 
dealing with the Constitutional rights of someone unfit to 
proceed. She said it was a U.S. Supreme Court case. CHAIRMAN 
CRIPPEN said that the only real compelling argument for the bill 
was that the defendant may be able to avoid prosecution 
altogether. He asked the sponsor if there was a statutory 
defense for insanity? REPRESENTATIVE ANDERSON said he understood 
that was correct. CHAIRMAN CRIPPEN asked about a patient who did 
not realize what was going on when the crime was committed. 
Would that constitute a criminal defense at that point? 
REPRESENTATIVE ANDERSON said that the defense now is a lack of 
the requisite mental state. CHAIRMAN CRIPPEN asked if the 
person, even unwillingly, accepts treatment and becomes more 
aware of their surroundings, can the institution establish that 
they have a mental state to understand the charges against them 

950309JU.SM1 



SENATE JUDICIARY COMMITTEE 
March 9, 1995 
Page 15 of 22 

and proceed to trial? REPRESENTATIVE ANDERSON said that one of 
the safeguards of the bill is to make the person able to stand 
trial. If he was unable to appreciate the criminality of his 
conduct at the time of the offense, he can use that for a 
defense. He said there may be cases where the person was able to 
appreciate the criminality of the offense and went off medication 
purposely so he,was unfit to stand trial and escape prosecution. 

CHAIRMAN CRIPPEN asked if the individual underwent treatment 
forcibly by court order, and currently was aware of the 
criminality of the offense, would that person have any defense as 
to a mental state, or has that been removed? REPRESENTATIVE 
ANDERSON said he still has the defense of the lack of mental 
state at the time of the offense was committed. CHAIRMAN CRIPPEN 
asked how they would proceed to trial? REPRESENTATIVE ANDERSON 
said it would perhaps be made more difficult as a prosecutor. 
Even if the defendant were able to stand trial, he could still 
claim that at the time of the offense he was unable to appreciate 
the criminality, in which case he might be plead down to a lesser 
defense or even be exculpated from that offense. He said it does 
help in cases where the person simply avoids the prosecution 
because he doesn't stand trial. If he is able to put that off 
for 90 days, he basically escapes any penalty or punishment for 
that crime. He thought there were some medications given to 
people to effectively bring them into a state of understanding. 
If they go off of that, they lose track of what they're doing. 
CHAIRMAN CRIPPEN asked how the people came to the point to be 
declared unfit? REPRESENTATIVE ANDERSON said the defendant, the 
court, the defendant's counsel, or the prosecutor can raise the 
issue of the defendant's fitness to proceed prior to trial. 
SENATOR REINY JABS asked what would happen if the person goes to 
treatment and does not respond enough to stand trial. Did he 
stay in the hospital or was he released? REPRESENTATIVE ANDERSON 
said that he certainly did not go to trial. He would be in the 
institute's care for 90 days at which point they would institute 
a civil commitment and continue control. 

Closing by Sponsor: 

REPRESENTATIVE ANDERSON said that HB 117 would simply allow a 
safety net for people escaping prosecution because they claim 
they are unfit to stand trial. It is a good bill for the "get 
tough on crime" issue, he said. If the bill should pass the 
committee, SENATOR VAN VALKENBURG had agreed to carry the bill. 

HEARING ON HB 501 

Opening Statement by Sponsor: 

REPRESENTATIVE SHIELL ANDERSON, House District 25, Livingston, 
presented HB 501 concerning actions taken by the State Lands 
Department. He introduced the bill on behalf of public schools 
and the state institutions which are the beneficiaries of 
Montana's trust lands. When Congress granted statehood to 
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Montana in 1889, it granted nearly 6 million acres of land to be 
sold or held in trust for common schools and other institutions 
including the Montana State University College of Agriculture 
(which gives us its status as a land grant university), the 
School for the Deaf and Blind, the School for the Mines at Butte, 
the University of Montana, the Normal School at Dillon, the Pine 
Hills School fo~ Boys at Miles City, and the State Capitol 
Building's fund. Each individual tract of state lan~ has a 
specific beneficiary to which all proceeds from that land accrue. 
In fact, it is purely coincidental that the proposed 7-Up Pete 
Joint Venture Project near Lincoln is located on land to which 
the School of Mines is the sole beneficiary. During the life of 
that mine, the School of Mines stands to receive about $60 
million in mineral royalties. However, the vast majority of 
state land is held in trust for public schools. As REP­
RESENTATIVE CURTISS explained on the House floor on HB 263, the 
state and federal courts have consistently ruled that these land 
grants constitute a fiduciary trust. The legislature and the 
land board are responsible to ensure the interest of the 
beneficiary are protected. HB 501 is an attempt to safeguard the 
trust lands of Montana from frivolous lawsuits which cost the 
state money to defend and cost the beneficiaries, our schools, 
cold cash. The bill, quite simply, requires any party seeking 
to enjoin a revenue-producing activity on state trust lands, to 
post a security bond with the court in order to protect the trust 
against unjust financial loss. As examples, he offered two 
lawsuits which were dismissed by the judge. One that made the 
news was a case in which a resident sought to stop a timber sale 
on state land across from her ranch in the Tom Minor Basin. The 
lawsuit made the news because she had harvested three times as 
much timber from her own ranch ten years ago when the Department 
of State Lands was proposing to harvest across the road. The 
Seeley Lake School District intervened in that lawsuit attempting 
to force the court to recognize the state's trust responsibility. 
Judge Honzel in Helena subsequently dismissed the suit. No 
significant loss to the trust was incurred, but if the judge had 
enjoined the harvest, there certainly would have been. The 
second lawsuit was filed by a local sportsmens' association 
against a Department of State Lands grazing allotment. They 
alleged the domestic sheep could pass disease to wild Bighorn 
Sheep and they said the state had an obligation to protect 
wildlife. The judge dismissed the case but it has now been 
appealed to the Supreme Court by the National Wildlife 
Federation. They now argue that the state's responsibility to 
protect wildlife supersedes its obligation to generate revenue 
for beneficiaries of trust lands. In both cases, the Department 
of State Lands is spending its valuable resources defending its 
actions. The trust beneficiaries could have potentially lost 
income if the activity were unjustly enjoined by the court. If a 
group files a lawsuit to enjoin all Department of State Lands' 
grazing allotments for failure to comply with the Montana 
Environmental Policy Act, trust beneficiaries would lose about 
$4 million if the judge granted a one-year injunction. Assuming 
the court later would rule in favor of the state and says the 

950309JU.SM1 



SENATE JUDICIARY COMMITTEE 
March 9, 1995 
Page 17 of 22 

suit was brought without merit, the schools are out $4 million, 
hundreds of ranching operations are displaced and an 
environmental group walks away with nothing lost but legal fees 
and a bruised ego. The State of Idaho has a similar statute in 
place but it deals only with timber sales. Environmental groups 
have verbally challenged its Constitutionality but it has stood 
for two years. ,HB 501 ensures that beneficiaries of trust lands 
are protected from unjustified litigation. All parti~s to a 
lawsuit will have something more than philosophy at stake. Some 
of the organizations that will likely oppose this bill, claiming 
poverty, have more attorneys at their disposal than the 
Department of State Lands has on staff; and their ability to file 
lawsuits and pay attorneys to stop timber sales, mining permits 
and grazing leases seems almost limitless. Managing these trust 
lands is a fiduciary responsibility and the legislature has an 
obligation to protect the interest of the beneficiaries. He 
asked for a Do Pass recommendation. He further added that the 
court, under the bonding statute, 27-19-306, is allowed in its 
discretion, to waive the undertaking of a bond in the interest of 
justice. Therefore, if a person could convince the court that 
justice would NOT prevail if they were required to post a bond, 
the court has that in its discretion. That is the safety gate of 
the bill, he said. He submitted a letter from the Seeley Lake 
Elementary School (EXHIBIT 10). 

Proponents' Testimony: 

Cary Hegreberg, Executive Vice President, Montana Wood Products 
Association, expressed his organizations' support of HB 501. He 
read from written testimony. (EXHIBIT 11) He also submitted a 
legal ruling from a Chief Administrative Law Judge in Washington 
D.C., involving a timber sale on the Flathead Indian Reservation. 
(EXHIBIT 12) 

Lorna Frank, Montana Farm Bureau, supported the passage of HB 
501. Their organization felt it was a good bill because it would 
increase the funds going to the school trust fund. Also, some of 
the groups opposing the bill have already filed lawsuits causing 
delays, expenses, and expenses to the government. They felt it 
was only fair that these groups filing lawsuits should have to 
post a bond so that the money and the loss of income to the trust 
lands can be compensated in a different way. The groups that 
file the suits don't have a great deal of money invested in the 
interest of the state lands or the processes and she said this 
would be a way for them to have a vested interest in the lands. 

John Bloomquist represented the Montana Stockgrowers Association. 
He echoed the comments of the sponsor as to the intent and the 
effect of the measure. He said it would cut both ways at times, 
but he believed that the bonding requirement would take some of 
the actions against the timber activities or the grazing 
activities and make the plaintiffs post at least a requirement 
that makes them think about bringing a lawsuit. He did not think 
the bonding requirement would be so great that it would prohibit 
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anyone from any access to the courts. They believe the intent 
and the effect would be positive for school trust lands. 

Chuck Rose, Manager, Regulatory Affairs, 7-Up Pete Joint Venture, 
stated their concurrence with the bill's intent. He urged the 
passage of the legislation. 

Opponents' Testimony: 

Jim Jensen, Executive Director, Montana Environmental Center, 
spoke in opposition to HB 501. He pointed out a serious flaw ln 
the bill and proposed an amendment. He said the bill presumed 
that any challenge to a land board decision would result in harm 
to the school trust when the opposite is just as likely to occur 
given the passage of HB 201. That bill compels the land board to 
sell no less than 45 million board feet of timber each year 
regardless of market conditions. If the market is in the dumps, 
they will have to accept fire sale prices, and taxpayers will 
likely challenge the decision because the trust will lose income. 
The land board needs to have the flexibility to manage the 
resource for the best benefit for both present and future 
beneficiaries. He urged an amendment to exempt from this 
requirement challenges which are intended to benefit the trust by 
increasing the revenue overall in the trust. It would prevent 
the small school districts and taxpayers in the local 
jurisdictions from organizing to prevent the loss. He asked the 
committee to examine a Supreme Court decision, Merchants' 
Association vs. Conger, 185 Montana 5-22. This was decided in 
December of 1979. The salient line from the decision, which 
dealt with a bond imposed by the legislature on appeals from 
justice court to district court, "while the undertaking may 
prevent some frivolous appeals, it also prevents meritorious 
appeals by the poor and does not prevent frivolous appeals by the 
rich." On that basis, the statute was held to be 
unconstitutional. He said they should be very careful with the 
bill because it was not as shallow or superficial as it was being 
presented. 

Steve Kelly opposed HB SOlon behalf of Friends of the Wild Swan, 
which, he said, was a local Swan Valley conservation 
organization. Some of the reference earlier to their challenge 
to a BIA timber sale proposal was not as represented, and was not 
a suit to try to take money from the beneficiary of that trust, 
the tribe. It was simply an attempt to point out some 
deficiencies in a environ-mental assessment that failed to 
estimate the environmental damage to Flathead Lake. He said the 
bond obstacle has prevented them from pursuing the issue of 
protecting the Lake any further. He thought that the discretion 
given to the courts had been exercised in a fair manner. He 
maintained that the incident reported earlier of the frivolous 
timber sale case in the Yellowstone ecosystem had not resulted in 
a loss. Mr. Kelly said there was no real example of a problem. 
He agreed that some instructions could be given to the judge on 
school trusts, but to tie the judge's hands might obstruct the 
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three branches of government. He said their group was interested 
in full compensation to the school trusts, but were trying to 
prevent environmental degradation which would cost the taxpayers 
of Montana. He said they would be better off to try to reinforce 
the authority of the courts than to overreact to this measure. 

Deborah Smith, representing the Montana Chapter of the Sierra 
Club, opposed HB 501. The club was opposed to any me~sure that 
would require a written injunction from a citizens' group or any 
citizen that is trying to protect the public trust when they make 
the serious and expensive decision to go to court already. She 
said there were adequate mechanisms to fight against abuses of 
the judicial system now through attorney sanctions and malicious 
prosecution actions. What this bill would do, is require a bond 
that, in no case that she knew of, no one could post. 

Questions From Committee Members and Responses: 

SENATOR HOLDEN questioned Jim Richard of the Montana Wildlife 
Federation, saying he understood that our forefathers did leave 
land to the schools to generate income for the school system. 
REPRESENTATIVE ANDERSON said that some environmental groups claim 
that protecting wildlife was greater than generating income on 
these lands, quoting some lawsuit the organization brought. He 
wanted to know if his was one of those groups? Mr. Richard said 
protecting wildlife has a greater priority over generating money 
for the trust. The two objectives are not mutually exclusive, he 
said. There are other options. He said the case dealt with 
disease passed from domestic sheep to Bighorn sheep. They felt 
another option could have been considered. SENATOR HOLDEN asked 
how the bill would deal with that case. Mr. Richard said they 
would be required to post a bond in order to proceed with a 
lawsuit. He said it would have made a difference in their 
decision to bring the lawsuit. He said many times their disputes 
were resolved as a result of administration action with the 
departments involved. SENATOR DOHERTY asked Mr. Richard if their 
organization had sought an injunction in that case. Mr. Richard 
said no. He asked REPRESENTATIVE ANDERSON about the suggestion 
that an administrative law hearing regarding Indian Trust Lands, 
was some similar to state trust lands. He asked if he knew of 
any legal cases that tied fiduciary responsibility that the U.S. 
owed Indian tribes to the same kind of fiduciary responsibilities 
that the Land Board owed state school lands. REPRESENTATIVE 
ANDERSON responded as far as a binding case, no, but he thought 
the philosophy behind it and the fiduciary relationship allowed 
the Indian case in the Swan to have some very good factual basis 
for the precedent they were trying to set in the hearing. 
SENATOR DOHERTY said he was glad the sponsor had brought up 27-
19-306 and he wanted to make sure he understood this later-passed 
specific bill. He asked if it was the sponsor's intent that the 
petitioner could make a claim in the interest of justice, that 
the court (even though this was a later-passed and very specific 
bill that would be codified in the state land section), will 
understand that they can waive that undertaking if they want. 
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Was that his intent? REPRESENTATIVE ANDERSON said that's the way 
he understood it. He said that the bonding statute mentioned, it 
appeared that these people should be posting a bond anyway prior 
to receiving an injunction, so he thought the bill would clarify 
it. SENATOR DOHERTY said he knew many people concerned with the 
7-up Pete Venture, many living in the Lincoln area for a long 
time. Would th~ passage of this bill prevent those folks from 
bringing suit to prevent their property value from pl~mmeting? 
REPRESENTATIVE ANDERSON said that was not the intent of the bill. 
He said the point of the measure was for a person wto wished to 
challenge the way they allowed for mining, grazing or logging. 
The correct approach would be through adjustment to the Montana 
Environmental Policy Act or some other means. If the Department 
of State Lands is acting outside the scope of what they are 
allowed under MEPA and other rules, they would not be out that 
money. They would get it back should they be successful in 
getting an injunction in the first place. The court could also 
look at the situation and if it determined the court was acting 
out its authority and the person is unable to post a bond, they 
might be represented by individuals acting through one of the 
fore-mentioned organizations. SENATOR DOHERTY asked if the 
person did not challenge with legal basis, are there currently 
available sanctions against the attorneys and the individuals who 
bring those kinds of frivolcc_:s lawsuits? SENATOR ANDERSON 
replied that there were sanctions in the cases that were 
determined to be blatantly frivolous, but at the point of the 
injunction, it may not be known. 

Closing by Sponsor: 

REPRESENTATIVE ANDERSON said that the bond posted by the person 
would be returned if he is successful i:1 his legal challenge. 
Mr. Jensen spoke about declining timber markets in another bill 
that requires a certain amount of timber to be harvested. He 
thought that the bill was looked at closely before the amount was 
arrived at, also they could be harvesting in an up-cycle as well 
as a down-cycle. He stated that the proper approach if they do 
not like the guidelines of the Department of State Lands in 
providing money for the trust, is to address it through the 
guidelines that the Department must follow rat;_r than bringing 
suits which cost trust money and State Lands' money to fend off 
the suits. Ms. Smith from the Sierra Club referred to the 
exclusion of citizens when they think the environment is being 
damaged, he said. The Sierra Club has a signif~cant amount of 
resources and has brought suits and can bring suits. He said 
they made $950,000 on a suit that they brought on the Spotted Owl 
issue that was a reimbursement of their attorney's fees billed at 
$200 per hour. He maintained there were many safeguards and many 
group that bring these suits on behalf of individuals, not always 
with merit. He said that the was intention of this bill, to see 
that the suits brought had merit. He said it was the #1 
responsibility of the land board to generate revenue for the 
trust for the schools and universities that benefit from trust 
lands. There are also safeguards built into MEPA that protect 
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our environment. He said it was not their intention to 
circumvent in any way those environmental safeguards. 

{Tape: 2; Side: B; Approx. Counter: aa} 

EXECUTIVE ACTION ON HB 117 

Motion: SENATOR HALLIGAN MOVED THAT HB 117 BE CONCURRED IN. 

Discussion: CHAIRMAN CRIPPEN said his only concern was to make 
sure it did not preclude an individual from asserting a defense 
of a proper mental state at the time of the commission of the 
crime. He understood that it did not. 

Vote: The MOTION PASSED UNANIMOUSLY on an oral vote. 
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Adjournment: CHAIRMAN CRIPPEN adjourned the hearing at 
11:30 a.m. 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
March 9, 1995 

We, your committee on JUdiciary having had under consideration 
HB 117 (third reading copy -- blue), respectfully report that HB 
117 be concurred in. 

signed:~ __ ~ __ -= ______ =-~ ______ ~~ __ 
Senator Bruce Crippen, Chair 
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I. OVERVIEW 

A. Condemnation - The Power of Eminent Domain. 

1. Eminent domain is the right to take private property for 

public use. Condemnation is the process by which private property 

is taken for public use. 

2. Both the U. s. Constitution (5th Amendment) and state 

constitutions guarantee the right of just compensation to one whose 

land is taken for public use. 

3. The power to condemn must be expressed by statute, and 

must clearly appear by express grant or necessary implication. 

4. While a physical taking of private property usually 

exists, this is not necessary in order to entitle the landowner to 

just compensation. The landowner must show that some right or 

interest pertaining to his land not shared with the public 

generally has been destroyed or impaired by the government. 



5. The court must determine that a public purpose is served 

by the proposed condemnation. Construction of public roads, 

airports, and parks, for example, meet this requirement . 

. 
6. Procedures for condemnation are establisheq by statute 

and must be strictly followed. 

B. Inverse Condemnation. 

1. Where private property is taken by the government 

accidentally or without deference to ownership, i.e., without first 

following the procedures of the eminent domain statutes, an inverse 

condemnation occurs. 

2. The landowner initiates suit for the value of the 

property taken and any other damages sustained. 

c. The Power to Regulate Land Use. 

1. Counties are subdivisions of state government and have 

only those powers expressly granted by statute or impliedly 

necessary to carry out express powers. 

2. Counties act quasi-legislatively when they adopt broad 

policies or rules of general applicability. Counties act quasi-
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judicially when they act on specific applications of facts to 

general criteria, usually after public notice and a hearing. 

3. The police power, which is the legal basis for zoning 

regulations, must be balanced with the legitimate use, of private 

property and other constitutional guarantees. This implicates not 

only the 5th Amendment takings clause but other constitutional 

protections such as the freedom of speech and the freedom of 

religion. 

4. Land use regulations must be within the limitations of 

enabling legislation, must provide adequate constraints on the 

exercise of discretion, and must include established standards to 

provide notice to affected persons and to provide meaningful 

judicial review. 

5. Procedural due process requires a) fundamental fairness; 

b) notice and opportunity to be heard; and c) that the local 

government adhere to its own rules and the applicable statutes. 

6. Substantive due process requires a rational basis for the 

decision, and that the decision be made within the constraints of 

applicable constitutional and statutory provisions. 

7. Egual protection requires that those similarly situated 

be treated equally. While reasonable distinctions or 
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classifications can be made, they must serve a legitimate purpose. 

Where "fundamental rights" are at issue, differing treatment will 

be more closely scrutinized. 

8. Quasi-legislative action is reviewable in a~ action for 

a declaratory judgment. Quasi-judicial action is reviewable in an 

action for relief in the nature of certiorari. Such actions may be 

overturned where the government has exceeded its jurisdiction or 

abused its discretion. 

D. Regulatory Takings. 

1. A land use regulation or site-specific determination that 

"goes too far" in its impact on property rights constitutes a 

regulatory taking. This unsatisfactory standard, first stated by 

the u.s. Supreme Court in 1922, requires case-by-case application. 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). A review of 

case law demonstrates the difficulty of determining in advance what 

"too far" means. 

2. The power to condemn is not necessary for a regulatory 

taking to occur. Tahoe-Sierra Preservation Council, Inc. v. Tahoe 

Regional Planning Agency, 911 F.2d 1331 (9th Cir. 1990). 

3. In an effort to refine the law of regulatory takings the 

u.S. Supreme Court has adopted a two-part test: 
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a. Legitimacy Test: A land use determination must 

"substantially advance" a "legitimate governmental purpose." 

b. Economic Impact Test: A land use regulation or 

determination cannot deprive the landowner of "all reasonable 

economic use" of the property. Agins v. Tiburon, 447 U.S. 255 

(1980). Factors to be considered are: 

economic impact; 

character of government action; and 

interference with "reasonable investment-backed 

expectations." 

Penn Central Transportation Co. v. New York, 438 U. S. 104 

(1978). 

4. Nuisance exception (or background principles of state 

property and nuisance law). A land use determination otherwise a 

taking may be exempt from takings analysis where necessary to 

protect the public health and safety: a landowner has no right to 

use land in away that will harm others. Mugler v. Kansas, 123 

u.s. 623 (1887). 

5. A total taking, i.e., the landowner is deprived of all 

reasonable economic use, is a taking per se, unless principles of 

state property or nuisance law dictate otherwise. Lucas v. South 

Carolina Coastal Council, 505 U.S. __ , 112 S.Ct. 2886, 120 L.Ed 

2nd 798 (1992). 
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6. Ripeness requirement. The courts will not consider a 

regulatory takings challenge to a land use determination until the 

landowner has a) obtained a final determination of uses allowed; 

and b) sought and been denied just compensation pursuant to state 

inverse condemnat.ion procedures. "Facial" attacks on ,regulations 

usually fail. 

7. The remedy for a regulatory taking may be invalidation 

and/or damages for the period of time the unconstitutional 

regulation is in effect. First English Evangelical Lutheran Church 

v. County of Los Angeles, 428 U.s. 304 (1987). The landowner must 

show causation 

difference in 

and actual damages, 

fair market value 

unconstitutional regulation. 

usually measured as 

with and without 

E. Development Exactions and Impact Fees. 

the 

the 

1. Land development creates the need for infrastructure. 

Many local governments require new development to "pay its own way" 

in the form of exactions (land dedications, capital facilities 

contributions) or development· impact fees (monetary contributions 

used to construct facilities). 

2. Development exactions and impact fees generally are 

authorized as conditions of approval of new development. 

6 



3. Counties must adopt sufficient standards and requirements 

in the form of regulations that are detailed enough to provide all 

users and potential user$ of land with notice of what is equitably 

required for development approval. 

suffice. 

Ad hoc conditions will not 

4. The requirements of the "legitimacy test" for a 

regulatory taking must be carefully considered, i. e., there must be 

a reasonable nexus between the condition and its legitimate 

purpose. Nollan v. California Coastal Commission, 483 u.s. 825 

(1987). Generally the conditions of approval must be such that 

they are necessary to mitigate the impacts of the project, alone or 

cumulatively, on identifiable public resources ("remoteness test") . 

The Supreme Court has said that if approval could be denied 

without the condition, the condition will withstand constitutional 

challenge. 

5. Where the challenged regulation constitutes or authorizes 

a permanent, physical occupation of property, heightened scrutiny 

will be applied. This will occur, for example, where the 

requirement standing alone would constitute a taking. 

6. Documentation of the need for exactions and impact fees 

must be undertaken where they are intended to fund or provide for 

off-site facilities, the need for which is attributable to the 

7 



cumulative effects of development projects. This should include 

projected growth (not correcting existing deficiencies), etc. 

7. In addition to the Nollan "essential nexus" requirement, 

the U. S. Supreme Court also requires that there mus;t be "rough 

proportionality" between permit conditions and needs erected by the 

development. Dolan v. City of Tigard, 114 S.Ct. 2309 (1994). 

4 C:\WP51\TFS\MONTANA\OVERVIEW 8 



EXHIBIT __ cJ-__ _ 

DATE 3 - 9-95 
1~ H531/ .1. I--_u.....:."'-....;;;;;..~ __ 

I I. u. S. SUPREME COURT CASES 

A. Significant Earlier Cases. 

1. Mugler v. Kansas, 123 u.s. 623, 31 L.Ed. 205 (1887). No 

one has the right to use property in a way which harms others; 

first "nuisance exception" case. 

2. Pennsylvania Coal Co. v. Mahon, 260 u.s. 393, 43 S.Ct. 

158, 67 L.Ed. 322 (1922). A regulation which "goes too far" may 

constitute a taking; first regulatory taking case. 

3. Armstrong v. U.S., 364 u.s. 40, 80 S.Ct. 1563,4 L.Ed. 2d 

1554 (1960). The regulation of property becomes a taking when it 

imposes on the landowner public burdens. which in fairness and 

justice should be borne by the public as a whole. 

4. Penn Central Transportation Co. v. New York, 438 u.s. 

104, 98 S.Ct. 2646, 57 L.Ed. 641 (1978). Factors to be considered 

in determining if taking has occurred: character of government 

action; impact on landowner; interference with reasonable 

investment-backed expectations. 

5. Agins v. Tiburon, 447 u.s. 255, 100 S.Ct. 2138, 65 L.Ed. 

2d 106 (1980). Two-prong takings test articulated; final challenge 

to zoning not ripe where development proposal not submitted. 
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6. Loretto v. Teleprompter Manhattan CATV Corp., 458 u.s. 

419, 102 S.Ct. 3164, 73 L.Ed. 868 (1982). Physical invasion of 

property always constitutes a taking. 

7. Williamson County Regional Planning Commission v. 

Hamilton Bank, 473 U.S. 172, 105 S.Ct. 3108, 87 L.Ed. 126 (1985). 

Takings cases must be ripe for review: decision of government must 

be final; property owner must seek variances, and if denied, must 

pursue state inverse condemnation remedies. 

8. MacDonald, Sommer & Frates v. Yolo County, 106 S.Ct. 

2561, 91 L.Ed. 2d 285 (1986). Final government decision as to how 

property can be used required for takings claims to be ripe means 

at least one meaningful application, and may require multiple 

applications. 

9. Hodel v. Irving, 481 u.S. 704 (1987). Some attributes of 

property ownership (i.e., the right to pass property to heirs) are 

so fundamental that their destruction constitutes a taking, even if 

economically viable use remains. 

B. When Does A Regulatory Taking Occur? The impact of Keystone 

Bituminous Coal Assn. v. De Benedictis, 480 u.s. 470, 107 S.Ct. 

1232, 94 L.Ed. 2d 472 (1987). 

10 



1. The majority opinion cites the takings test of Agins 

v. Tiburon, 447 u.s. 255 (1980), and Penn Central Transp. Co. 

v. New York City, 438 u.s. 104 (1978): "Land use regulation 

can effect a taking if it does not substantially advance 

legitimate state interests, ... or denies an owner economically 

viable use of his land." 

2. No taking was found because the anti-subsidence statute 

at issue in the case was found to arrest a significant threat 

to common welfare, and because there was no record to support 

a finding that the statute makes it impossible for petitioners 

to profitably engage in their coal mining business or that 

there has been undue interference with their investment-backed 

expectations. 

3. On almost identical facts, in the seminal takings case, 

Pennsylvania Coal Co~ v. Mahon, 260 u.s. 393 (1922), a taking 

was found to occur based on findings that the anti-subsidence 

statute served primarily private interests, and that the 

statute made it commercially impractical to mine certain coal. 

(Compare Lucas on harm/benefit distinction). 

4. The Keystone court gave great deference to legislative 

determination that statute served important public interest. 

The Pennsylvania Coal court paid no such deference and found 

11 



only private interests served. (Compare Lucas on presumption 

of constitutionality and deference to legislature). 

5. In Keystone, the fact that up to 27 million tons of coal 

was required by statute to be left in place did npt result in 

finding that the landowner was denied economically viable use. 

This was based on application of "bundle of rights" theory of 

property ownership which focused on value of what was left, 

not value of what was taken. In Pennsylvania Coal, the court 

focused on what was taken and did not apply "bundle of rights" 

analysis; it found taking because of value of specific coal 

which could not be mined. (This is now referred to as the 

"relevant parcel" issue); 

6. Perhaps these two cases can only be reconciled by this 

statement in Justice Stevens' majority opinion in Keystone: 

"The Subsidence Act is a prime example that circumstances may 

so change in time ... as to clothe with such a [public] interes"t 

what at other times ... would be a matter of purely private 

concern. " 

7. Takings law continues to be defined on a case-by-case 

basis, and the court gave no greater guidance for future 

cases. 

12 
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8. Application of "bundle of rights" theory of property law 

tends to minimize the significance of what is "taken" in a 

particular case, it. also means that takings analysis becomes 

even more subjective: if 27 million tons of coal was all 

plaintiff owned in Keystone, taking would probably have been 

found to occur, and thus relative economic posture of 

plaintiff is at issue. 

9. It is unclear how much deference courts will. pay to 

legislative determinations regarding public welfare. (Compare 

Keystone with Pennsylvania Coal and Lucas). 

10. The Keystone case recognizes distinction between physical 

invasion of property by government and regulatory taking. 

Pennsylvania Coal. This same confusion is perpetuated if one 

compares Keystone and the First English case on this issue. 

C. What Is The Remedy For An Unconstitutional Taking? The impact 

of First English Evangelical Lutheran Church v. County of Los 

Angeles, 482 U.S. 304, 107 S.Ct. 2378, 96 L.Ed. 2d 250 (1987). 

1. Issue as framed by court is whether state can limit 

remedy for regulatory taking to nonmonetary relief for period 

in which the regulation is in effect. Court answers this 

question in the negative without deciding if a taking has 

occurred. 

13 



2. Majority opinion by C. J. Rehnquist, who authored dissent 

in Keystone, states: "We ... have no occasion to decide whether 

.the ordinance at issue actually denied appellant all use of 

its property or whether the county might avoid the conclusion 

that a compensable taking had occurred by establishing that 

the denial of all use was insulated as a part of the State's 

authority to enact safety regulations (citations omitted)." 

Is this test for a taking different from the Keystone test? 

Compare Lucas. 

3. Majority opinion states that 5th Amendment is designed to 

assure compensation in the event an otherwise proper 

interference with property rights, i. e., one for public 

benefit, amounts to taking. Dissent by " Stevens,. who 

authored majority opinion in Keystone, implies that there is 

no taking unless ordinance is invalid. 

4. Court takes "substantial guidance" from cases where 

government has only temporarily exercised its right to 

physically appropriate private property. This is consistent 

with Rehnquist's dissent in Keystone, where he recognized no 

analytical distinction between regulatory taking and physical 

invasion cases. As a result the majority opinions in the two 

cases are inconsistent. The physical invasion cases focus 

only on value of owner's loss, and do not apply the 

"diminution of value" test applied in Keystone and as 

14 



discussed in Stevens' dissent in First English. Stevens notes 

that a regulation permanently reducing economic value by a 

fraction is not a taking, but a temporary restriction which 

postpones development for a fraction of the useful life of the 

development'is a taking under First English, because extent of 

interference in not considered. 

5. Damages are now available for regulatory taking during 

periods in which the unconstitutional regulation is in effect. 

6. Upon takings determination or invalidation government 

must decide whether to withdraw the offending regulation, 

amend it, or exercise eminent domain powers. 

7. Offending regulation at issue arguably denied plaintiff 

all use of property. It is unclear if damages are available 

for all interim takings or only those where regulation 

temporarily denies all use of property. 

8. Ripeness requirement of Hamilton Bank (1985) and 

MacDonald (1986) and balancing test of Keystone will continue 

to apply and pose substantial burdens on plaintiffs to prove 

existence of a taking. Note that Stevens' dissent states that 

type of regulatory program at issue in First English cannot 

constitute a taking. Upon remand, the state courts agreed. 

15 



9. Local governments must still guess at where line is drawn 

establishing regulatory taking, as to both justification for 

the regulation and· the extent of deprivation inflicted on 

property owner. 

is denied all 

If a taking does not occur unless landowner 

reasonable use, the occasions of risk to 

government treasury will be limited. But governments will of 

necessity be more cautious in those cases where this argument 

is made, given the existence of a compensation remedy. 

D. Development Exactions: The impact of Hollan v. California 

Coastal Commission, 483 u.s. 825, 107 S.Ct. 3141, 97 L.Ed. 2d 677 

(1987) . 

1. Court reaffirms test for regulatory taking cited in 

Keystone case. 

2. Court holds that condition in development permit 

requiring dedication of beach access easement fails to 

substantially advance legitimate state interest and therefore 

constitutes taking. 

3. Only invalidation of the requirement was sought; no 

damages claim in inverse condemnation. 

16 
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4. Court is willing to assume that governmental purpoSE"'"' 

involved was legitimate, but gave close scrutiny to whether 

such interests were "substantially advanced" by the condition. 

5 . Court holds that test for taking is more strit;lgent where, 

as here, actual conveyance of property right (physical 

invasion) is the condition. 

6. Court does not address issue of degree to which landowner 

was denied economically viable use, and implies that no 

balancing is necessary where legitimate state interest is not 

advanced by the condition. 

7. Court recognizes distinction between physical invasion 

cases, regulatory takings, and tests for each. This is 

demonstrated by enunciation of more stringent nexus 

requirement where physical taking is involved; requirement for 

access not attached to a development permit might constitute 

taking where sarne requirement in permit would not constitute 

taking if requirements of balancing test are met. 

8. Where need for exaction is generated by the development, 

conditions are probably acceptable, especially if actual 

conveyance of property right is not involved. Therefore this 

case does not change rules, except perhaps that a more 
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stringent test will be applied where the conveyance of a 

property right is involved. 

9. The "nexus" required in the state and federal cases cited 

with approval by J. Scalia varies widely, and t~erefore the 

future application of the nexus requirement is not clear. 

Note that Call v. West Jordan, 614 P.2d 1257 (Utah 1980) is 

cited with approval. 

10. Exactions, even concessions of property rights, will be 

upheld if valid purpose is demonstrated and if requirement 

advances that purpose. 

E. Total Takings And The Nuisance Exception: The impact of Lucas 

v. South Carolina Coastal Council, 505 u.S. , 112 S.Ct. 2886 

(1992). 

F. u.s. Supreme Court Decision. 

1. A taking occurs where governmental action denies all 

economically viable use, unless the governmental action 

is exempt from a takings challenge pursuant to state 

nuisance or property law. 

2. The courts should not blindly accept legislative 

findings that development is inconsistent with the public 
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interest, and the State must identify "background 

principles of nuisance and property law" that prohibit 

the intended use. 

3. The case was remanded for the determination of two 

issues: 

a. Was the plaintiff denied all economically 

viable use? 

b. If so, does state nuisance or property law 

justify the denial of all economically viable use? 

G. What Lucas May Have Done For Landowners. 

1. The scope of the 

reference to existing 

property law. 

nuisance exception is limited by 

principles of state nuisance and 

2. Government must justify to the courts any conclusion that 

denial of all economically viable use is not a taking, and 

conclusory statements are not enough. The governmental 

justification must be "objectively reasonable." 

3. Total wipeouts are subject to heightened judicial 

scrutiny in order to justify governmental action that denies 

all economically viable use. 
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4. The court left open the possibility that a denial of less 

than all economically viable use may be a taking, particularly 

if the deprivation is contrary to the landowners' reasonable 

expectations. 

H. What Lucas May Have Done For Local Governments. 

1. Lucas holds that a taking occurs in the exceptional 

situation, i. e., where government action denies all 

economically viable use, unless the action creating the total 

wipeout comports with state law principles of property or 

nuisance law. (Slip Ope at 21). 

2. Lucas re-affirms the two-part regulatory taking test of 

Agins v. Tiburon, 447 u.s. 255 (1980), and does not establish 

a more stringent test for regulatory takings. (Slip Ope at 

11) . 

3. Most contested governmental actions result in reductions 

in value of property not complete wipeouts, and such actions 

are unaffected by Lucas. In fact, Lucas re-affirms that even 

an action resulting in a 95% reduction in value may not be a 

taking. (Slip Ope at 13-14 n.8). Local governments can 

continue to defend against takings claims by making sure some 

value remains in the property. 
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4. The court rejected Lucas' argument that he was entitled 

to compensation based solely on the denial of all economically 

viable use. The nuisance exception is preserved by Lucas. 

(Slip Op. at 26). 

5. In grounding the nuisance exception on background 

principles of ~ state's property and nuisance .law, which are 

continuously evolving, and by recognizing that "changed 

circumstances or new knowledge may make what was previously 

permissible no longer so," the nuisance exception remains a 

fluid, and not a fixed, concept. (Slip Op. at 25). 

6. While the court held that it would not blindly accept 

legislative findings that certain types of development are 

nuisances (Slip Op. at 26), legislative enactments frequently 

define state nuisance law, and thus the legislative role is 

not foreclosed. 

7. Similarly, State property law is defined by state 

legislatures and state courts. Some states have denied 

wetlands takings claims on the basis that state property law 

limits a landowner's right to use property in a way in which 

it is unsuited in its natural state. Accordingly, the court 

may not have limited the scope of the nuisance exception at 

all. 
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8. The Supreme Court did not accept the argument that harm 

prevention is the limit of the noncompensable police power. 

In fact, the court, cited with approval the holding in Penn 

Central Transportation Co. v. City of New York, 438 u.S. 104 

(1978), that a compensation remedy need not accompany a land 

use restriction where a State "reasonably conclude (s) that 

'the, public health, safety, morals, or general welfare' would 

be promoted ... " (Slip Ope at 17). 

9. The court did not lay the harm/benefit distinction to 

rest. The "total taking inquiry" required by the court 

includes consideration of 1) "the degree of harm to public 

lands and resources, or adjacent private property, ... ", 

2) "the social value of the claimant's activities and their 

suitability to the locality in question, .... ", and 3) the 

relative ease with which the alleged harm can be avoided 

through measures taken by the claimant and the government (or 

adjacent private landowners) alike ... " (Slip Ope at 25). 

10. The court did not address one of the key issues in 

takings cases Ii. e ., the "property interest" against which the 

loss of value is to be measured. (Slip Ope at 11, n.7). In 

Penn Central and Keystone Bituminous Coal Assn. v. De 

Benedictis, 480 u. S. 470 (1987), the court looked to the 

"parcel as a whole." Some courts have not. See, ~, 
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Florida Rock Industries, Inc. v. U.S., 21 CI.Ct. 161 (1990); 

Loveladies Harbor, Inc. v. U.S., 21 CI.Ct. 153 (1990). 

11. The court failed to resolve the confusion surrounding the 

relationship between the Agins economic impact test and the 

Penn Central factors. (Slip Op. at 13-14, n.B). Thus, while 

stating that less than total wipeouts may constitute takings, 

the court preserves consideration of the subjective Penn 

Central factors, including the "distinct investment-backed 

expectations" criterion, which is frequently cited in support 

of the denial of takings claims. 

12. Lucas won only a remand. (Slip Op. at 26). The court 

did not eliminate the possibility that environmental 

regulation may justify the total wipeout. Some commentators 

argue that the examples used by the court of proposed uses 

that could justify a wipeout imply validation of such 

regulations. (Slip Op. at 24). On remand the court found for 

the plaintiff without much discussion of the issues. 

13. The court accepted as an assumption that no economic-use 

remained on the property. (Slip Op. at 14, n.9). The South 

Carolina courts could have determined, on remand, but did not, 

that Lucas has not been denied all economically viable use. 

As stated by Justice Blackmun in dissent, "State courts 

frequently have recognized that land has economic value where 
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the only residual economic uses are recreation and camping." 

(Slip Ope at 9). Blackmun referred to other attributes that 

might establish value. 

I. "Rough Proportionality" under Dolan v. Tigard, 114 S.Ct. 2309 

1994). 

1. The Court adopted a two-pronged analysis of the 

development exactions (land dedications) at issue; first, 

whether the Nollan "essential nexus II exists between the 

legitimate state interest and the permit conditions, i.e., 

easements for bikeways and floodways. 

2. Finding the first requirement met, the Court adopted a 

"rough proportionality" requirement to further test the 

validity of the exactions. The purpose of this requirement is 

to determine whether the degree of the exactions imposed bears 

an appropriate relationship to the impact of the proposed 

development. 

3 . Even though the City had made findings regarding the 

impact of the development on increased stormwater flows and 

the generation of additional vehicular traffic, which would be 

offset by the exactions, the court found that a taking 

occurred under its new "rough proportionality" test. 

4. No preCise mathematical calculation is required, but the 

government must make an individualized determination that the 
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required dedication is related in both nature and extent to 

the impact of the proposed development. 

5. The court placed the burden of proof upon the City to 

justify the required dedications. This may be the most 

significant change signalled by this case. 

6. The court expressed concern for the requirement of public 

dedications as opposed to use restrictions, and implied that 

the least intrusive method of achieving the desired result 

should be utilized. This case highlights the need to 

emphasize regulat"ion over dedication. 

7. The use of impact fees over dedications is also 

implicated by Dolan for another reason. It is often 

impossible to "quantify" the proportionality of land 

dedications. Impact fees are more readily quantifiable in 

terms of both identifying the total funds needed for a 

particular purpose and apportioning the need to new 

development. Is it possible to meet the Dolan test for 

exactions which are location-based? 

8. Implementing Dolan may be expensive. It requires studies 

to justify exactions and impact fees and more sophisticated 

planning. 
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9. The court cites with disapproval Billings Properties, 

Inc. v. Yellowstone County, 394 P.2d 182 (Mont. 1964), as 

articulating a standard that is too lax. 

10. What fs the impact of Dolan on conditions which do not 

involve exactions or impact fee requirements? The stated 

basis for the ruling is the law of "unconstitutional 

conditions." What happens, for example, where: an ad hoc 

condition is designed to reduce the impact of a development on 

adjacent property, based on site specific considerations not 

reflected in regulatory criteria? 

4 C:\WP51\TFS\HONTANA\TAKINGS 26 
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MONTANA FARM BUREAU FEDERATIDN~-~~!f..-.. 
502 South 19th • Bozeman, Montana 59715 

Phone: (406) 587-3153 

March 9, 1995 

Good morning, Mr. Chairman, members of the committee, for the record I 
am Lorna Frank, representing the largest general farm organization in the state 
with over 6,000 members. The Montana Farm Bureau strongly supports HB-
311. 

Farm Bureau supports this bill because the members of the organization 
passed a resolution supporting legislation that would require government 
agencies to review their actions for possible takings of private property rights, 
and require that takings be minimized. 

HB-311 does that, Section 4, page 3, provides for guidelines developed 
by the Attorney General f~)f the state agencies to use in identifying and 
evaluating agency actions with taking or damaging implications. The Attorney 
General is to include obligations imposed by the 5th. and 14th Amendment to 
the Constitution of the United States and Article II, Section 29, of the Montana 
Constitution. 

If there is the possibility of a takings or damage of private property, the 
agency should look at alternatives that would fulfill their obligations and reduce 
the risk of a taking or damage. 

This bill is designed to prevent the state from being sued similar to what 
John Ingersol talks about in his article "A Delicate Balance", which is attached 
to my testimony. In one case that went to the Supreme Court, Mr. Lucas of 
South Carolina was awarded $1.5 million. 

Why do we need this legislation in Montana when there have not been 
any cases lately in Montana? Why should Montana wait until it has to pay a bill 
of $1.5 million like the state of South Carolina did in the Lucas case or end up 
paying $120 million like the Federal Government owes a property owner in 
Wyoming for a takings judgement. Congressman Condit of California said the 
Federal Government owes around one billion dollars for takings cases. Why 
should Montana wait until a case comes up before they implement this type of 
legislation? That is not good government and we are for good government. 

Thank you for listening to our concerns, I urge this committee to concur 
with HB-311 as it has been presented. 

- FARMERS AND RANCHERS UNITED -



'COUNTRY PROPERTY DOLLARS AND SENSE 
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A Delicate Balance 
Can doing what's right for the environment threaten. 

our personal property rights? 

W hat do the black·capped 
vireo and the golden·cheeked 

warbler have to do with proper­
ty rights? You might be surprised. 

Indirectly, these two rare, innocent 
birds have prevented Margaret Rector, 74, 
of Austin, Tex., from selling a IS-acre 
parcel of land to underwrite her retire­
ment. She purchased the land in 1973 and 
tried to market it in 1990. The land was 
ideally situated for development, and a 
number of interested parties approached 
her. As soon as prospects discovered that, 
under the Endangered Species Act, the 
land had been designated as a critical 
habitat for these two birds, however, the 
sale collapsed. 

As if that were not disappointment 
enough, because of its uncertain future, 
Mrs. Rector's IS-acre parcel-which had 
been assessed by the county at S803,OOO 
just four years ago--has recently been re­
assessed for S30,380. Her land has effec­
tively been put on hold since 1990 while 
the U.S. Fish and Wildlife Service and 
Austin officials try to hammer out a mas­
sive land plan that would set aside certain 
habitats for endangered species and allow 
development in the remaining areas. 

"At present," says Mrs. Rector, ''I'd say 
there are hundreds of families in the 33 
counties around Austin who, like me, are 
unable to sell land that may be set aside 
for a habiwt:' All of these folks are billed 
regularly for taxes and mortgage pay­
ments and collect nary a penny in com­
pensatory payments. 

The Fish and Wildlife Service, the En­
vironmental Protection Agency, and pri­
vately funded groups such as the Nature 
Conservancy generally hold the public's 
respect. Conserving wildlife and open 
spaces is certainly as honorable a goal as 
recycling and cleaning up industrial pollu­
tion. And surely no one wants to see rare 
birds disappear. 

Today. though, there is a small army of 
angry property owners from all points of 
the United States whose land has been im-
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pacted, condemned, or reduced in value 
by government action in the name of con­

·servation. Joining this expanding anny are 
families that simply feel threatened by 
environmental takeovers. 

Among the foot soldiers, of course, are 
groups with specific agendas such as the 
Douglas Timber Operators, fnc., or the 
Oregon Cattlemen's Assn. Yet many re­
cently minted groups are made up of ordi­
nary farmers and landowners-groups 
with names like Save Our Land and Stop 
Taking Our Property. Around the nation. 
more than 450 such local organizations 
have loosely coalesced to form Alliance 
for America, a networking political action 
group that can be contacted by writing to 
P.O. Box 449, Caroga Lake, N.Y. 12032. 

Although every political group has its 
radicals, the great majority of Alliance 
members are much in favor of environ­
mental conservation. Typical of these ac­
tivists is Ann Corcorari. currently editor of 
the "Land Rights Letter" and a resident 
with her family on a farm bordering the 
Antietam National Batllefield in Mary­
land. Mrs. Corcoran, who studied forestry 
at Yale, worked briefly for the Nature 
Conservancy and for some years for the 
National Audubon Society in Washington, 
D.C. She and her family brought their 
Maryland property back to life after years 
of apparent neglect. They patiently re­
stored its ancient farmhouse and put the 
land back into production. 

Her philosophy on environmental con­
servation is simple: She is 100 percent in 
favor of it. On the other hand, she is, she 
says, "disturbed that protecting the envi­
ronment has. for many, come to mean fed-

era) control. I'm convinced that it is the 
private landowners who have kept the 
land beautiful. They are perfectly capable 
of protecting the environment." 

For Mrs. Corcoran and other concerned' 
landowners, the tide may be turning, as 
evidenced by two recent U.S. Supreme 
Court decisions. 

In June 1992, the Court ruled in favor 
of David Lucas and against the South Car­
olina Coastal Council, a unit created by 
the South Carolina legislature to protect 
the state's beachfront from erosion, 
among other environmental duties. Since 
1988, the case had traveled t.hrough dis­
trict and state courts at considerable cost 
to the defendant. a developer and builder. 

In a nutshell, Mr. Lucas bought two 
beachfront lots on South Carolina's Isle of 
Palms. These twO lots were among five re­
maining in a beach front development of 
approximately 100 homes stretched along 
the shoreline. His lots, which lay between 
two completed homes, were zoned for 
single-family dwellings. 

Soon after Mr. Lucas's purchase, the 
Coastal Council engaged a firm to draw a 
line on the coastal map, seaward of which 
no further beach development could be­
gin. Their aim was to prevent beach ero­
sion and protect existing communities. 

The line ran in front of existing houses 
on the Isle of Palms, but, like a bubble in 
the line, took a detour behind Mr. Lucas's 
lots, eliminating his plans to build one 
home for himself and another for sale. 

Naturally disappointed, Mr. Lucas 
shrugged off the decision and told the 
Coastal Council, "Okay, but you'll have to 
pay me the value of the lots [approximate­
ly S900,OOO]." The council refused, and 
Mr. Lucas sued to recoup his investment. 

The case went through local and state 
courts and finally, in 1992, the U.S. 
Supreme Court ruled that a body of the 
South Carolina legislature cannot outlaw 
something today that was legal yesterday. 
fn effect, the council's action amounted to 

Continued 011 page 202 
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schoolmaster, explained his uses for pre­
sentation frakturs in a manuallhat ad\'o­
cated recruiting older children as monitors 
and helpers in the one-room schools of the 
day. He advised using fr:Jkturs not only as 
rewards of merit but as aids to learning. 

SHOPPI:"G Gl"IDE 
C Ol1tillllCd from page 173 

and small flifts for their students. Careful­
ly hand-Iet7ered in old-style Germanic cal­
ligraphy, the frakturs (so named for ~he 
"fractured" appearance of the lettering 
style they employed) were typically orna­
mented with colored pen-and-ink draw­
ings depicting such tr:Jdilional motifs as 
birds, flowers. and heans. 

"A lot is made of the symbolism of 
these motifs-and sometimes the im:Jges 
do contain religious significance based on 
the Pennsylva-nia Ge;mans' readings of 
the New Testament," remarks Pastor 
Frederick S. Weiser, a retired Lutheran 
clergyman \\ ho is an authority on fraktur 
art and the guest curator of an exhibition 
of presentation frakturs currently on view 
at the ~1u,eul1l of American Folk Art, in 
New York City. "We should remember. 
though. that we are dealing with folk art 
created by persons of rather limited artis­
tic ability. and that flowers and birds are 
easy to draw." 

In the .insular and sometimes isolated 
villages of I 8th- and early-19th-century 
Pennsylvania. farm people relied on 
the pastor or teacher who headed their 
church- or community-directed school to 
introduce their children not only to read­
ing, writing. arithmetic, and religion but 
also to the arts in the form of music, poet­
ry, and drawing. It was important, then, 
that a teacher's talentsin these are:Js be 
made e,ident. The schoolmaster's well­
practiced penmanship became one tool of 
gaining acknowledgment. 

Christopher Dock, a mid-18th-century 

COUNTRY PROPERTY 
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a "taking:' an action forbidden by the 
Fifth Amendment to the Constitution. 

Eventually. :>1r. Lucas received his 
S900,OOO. plus interest and le!!:!l fees. 
Then. mother of all ironies, to rec~up their 
loss, the Coastal Council sold the two lots 
to another developer who plans to erect 
two hous<!s! 

A more recent decision by the U.S. 
Supreme Court stren!!thened citizens' 
rights. On June 15, 1994, the Court ruled 
in favor of the Dolan family and against 

Schoolmaster Dock suggested that 
when a child learned his ABC's. his par­
ents reward him with a fried egg or two as 
positive reinforcement. When the young­
ster learned to read. the schoolmaster 
wou Id present him with a drawing of a 
bird or flower. Older boys and girls would 
be given Vorschn!rcl1 embellished with 
poems or Bible verses as tokens of appre­
ciation for their having helped younger 
children in class. 

These little works on paper. which gen­
erally measured about three by five inches 
or so, helped to endear the schoolmaster to 
his students and may have served to ingra­
tiate him with their parents. who also 
sel\'ed as members of the school's govern­
ing board. the body responsible for decid­
ing whether that teacher would be rehired 
or fired at term's end. 

Because these gifts were often tucked 
into Bibles or books for safekeeping, col­
lectors have often mistaken the tokens of 
affection for bookplates. bookmarks, or 
awards of merit, explains Pastor Weiser. 
In an effort to clear up the confusion that 
surrounds presentation frakturs, he has as­
sembled 100 such examples for the Muse­
um of American Folk Art's exhibition 
"The Gift Is Small, the Love Is Great" and 
has documented them in a book of the 
same name that is being published in con­
jUllction with the show. 

-Marj(}ric E. Gage 

the city of Tigard, are. 
Briefly. the town had demanded that the 

Dolans cede 10 percent of their land to the 
town in exchange for a permit to expand 
the building that housed their plumbing 
firm. The Court, in effect. said no. that 
constitutes a taking and is unlawful. 

As awareness about the need to con­
serve our countryside grows and issues 
become increasingly complex, one issue 
remains undebatable: The scales of justice 
ought to be level as government agencies 
and the pubic at large strive to work out 
their mutual problems to save the environ­
ment for tomorrow's generations. IPI 
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Glenn Marx, Governor Racicot's Office"" " .. ," ----,--." ... ",q\ 

senate Judiciary committee 

Mr. Chairman, for the record my name is Glenn Marx and I serve as 
Policy Director on the staff of Governor Marc Racicot. 

The Governor supports the amended version of House Bill 311 and 
offers his appreciation to the sponsor and the Montana F~rm Bureau for 
their cooperation in working with the administration to develop a 
consensus position on a series of important amendments. 

The introduced version of this bill carried a fiscal note in excess 
of a quarter-million dollars and presented serious questions that would 
probably only be answered in court and contained enough vague language 
that both the intent and breadth of the bill w~re arguable. 

But the amendments now focus the bill on natural resource issues, 
on rule-making, on permit stipulations disconnected from resource 
protection or agency statutory authority, and on real property. These 
three changes not only drop the fiscal note to one-tenth its orginal 
size, but make the bill practical, reasonable and implementable. 

The governor would like to add a note a caution. The body of law 
pertaining to the emerging issue of private property "takings" is 
evolving and changing. Public policy, therefore, must be adaptive and 
flexible as well. In other words, depending upon future court actions, 
the state may seek future changes in this section of law. 

But right now the bottom line is that when a state agency conducts 
rule-making under the Adminstrative Procedures Act, it ought to analyze 
the impact of those proposed rules on private property. And when a state 
agency requires a permit condition that has no connection to the permit 
itself or a protected public interest, the impact on private property of 
that permit condition should be looked at very closely. 

It will be alleged that this bill is anti-environmental protection 
and that support of this bill will handicap the authority of state 
agencies to effectively regulate industries and issues or provide 
protection to Montana's environmental resources. 

The state believes that allegation will be wrong. This bill simply 
asserts that state rules and permit conditions be researched, 
understood, disclosed, important and defensible. 

Mr. Chairman, Marc Racicot has said several times that private 
property and private property rights are conerstones of our democracy. 
This bill represents a common sense approach to respect and protect 
those rights. 

The Governor urges your approval of House Bill 311. 
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AMENDMENTS TO HOUSE BILL 311 .... !.---'~---....;/_---
SECOND READING COpy ;} . .t Fn. ___ #o ~,._ ...... 

Proposed by the Montana Wildlife Federation 

1. Page 2, lines 4 and 5 

Strike: "(6) WHETHER IN BALANCE. BENEFITS OF THE PROPOSED 
ACTION JUSTIFY THE BURDEN ON PRIVATE PROPERTY. 

2. Page 3, lines 8 and 9 

Strike: lines 8 and 9 lin their entirety. 
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REGULATORY TAKINGS LAW IN MONi~xt....,--if~2!...L..­
Department of Justice, January 1995 

Article II, section 29, Montana Constitution: 

Eminent domain. Private property shall not be taken or damaged for public use without 
just compensation to the full extent of the loss having been first made to or paid into 
court for the owner. In the event of litigation, just compensation snaIl include necessary 
expenses of litigation to be awarded by the court when the private property owner 
prevails. 

Kudloff v. City of Billings, 260 Mont. 371, 860 P.2d 140 (1993): 

Annexation of plaintiff s property by city held not to constitute an unconstitutional 
taking of property without compensation. "[A] regulatory taking of property by 
a municipality is allowed even if the value of that property and its usefulness is 
diminished .... It is only when the owner of the real property has been called upon 
to sacrifice all economically beneficial use of that property in the name of the 
common good that a constitutionally-protected taking has occurred." Although the 
annexation may have diminished the value and usefulness of the property, '''the 
property owner necessarily expects the uses of his property to be restricted, from 
time to time, by various measures newly enacted by the State in legitimate 
exercise of its police powers.'" 

Matter of Adjudication of Yellowstone River Water Rights, 253 Mont. 167, 832 P.2d 1210 
(1992): 

Montana Supreme Court held that forfeiture of water rights for failure to file a timely 
claim does not constitute a taking without just compensation. The court applied a 
"threshold inquiry" to determine whether the statute is a constitutionally valid exercise of 
the state's police power. 

The police power of the state is that which enables states to pass 
regulations for the health, safety and general welfare of the people . 
... The police power regulation: must be reasonably adapted to its 
purpose and must injure or impair property rights only to the extent 
reasonablv necessarY to preserve the public welfare. 
Compensation is due ... in cases which exceed regulation or 
impairment and there is an appropriation of property which 
amounts to a taking or deprivation of property for public use. 
[Emphasis added.] 

McElwain v. County of Flathead, 248 Mont. 231, 811 P.2d 1267 (1991): 

Enactment of septic regulations by Flathead County held not to constitute a taking without 
just compensation even though the effect was to diminish the value of plaintiff s property. 



........ ~~--.--.. 

[T]he question to determine whether a land-use regulation is 
properly invoked is whether the regulation is substantially related 
to the legitimate State interest of protecting the health, safety, 
morals, or general welfare· of the public, and utilizes the least 
restrictive means necessary to achieve this end without denying the 
owner economically viable use of his or her land. 

Because legislative enactments are presumed constitutional, the plaintiff bears the burden 
of proving that the governmental regulation constitutes a taking without just .. 
compensation. 

Diminution in property value by itself is not sufficient to establish a taking. "The issue IIIli 

of economic viability must be resolved by focusing on the remaining use available to the 
landowner and the nature of the interference with the overall rights in the property, in 
addition to any reduction in value." Court holds that the public interest involved III 

outweighs the encroachment upon the plaintiff s property. 

Galt v. State Department ofFish, Wildlife and Parks, 230 Mont. 327, 749 P.2d 1089 (1988) (Galt III 

ill, and 225 Mont. 142, 731 P.2d 912 (1987) (Galt I): 

In striking down portions of the Stream Access Act, the court held that" [0 ]nly that use IIIJ 

[of property between high water marks] which is necessary for the public to enjoy its 
ownership of the water resources will be recognized as within the easement's scope." 
Thus, big game hunting, overnight camping, and construction of permanent objects .. 
between high water marks were held to be impermissible. (Galt 1.) Based on this ruling, 
the court later held that the plaintiffs were entitled to attorney's fees under Art. II, sec. 
29 of the Montana Constitution because the statutes invalidated by the court "served to .. 
take property without just compensation." 

\Vestern Energy Co. v. Genie Land Co., 227 Mont. 74, 737 P.2d 478 (1987): 

Court held that the "owner consent" provision of the Strip and Underground Mine l1li 

Reclamation Act, requiring consent or waiver by the owner of surface lands to entry and 
commencement of strip-mining operations by the owner of mineral estate, violates state 
constitutional prohibitions against taking of private property without due process or just • 
compensation and impairment of obligation of contract. 

Basis for the court's holding was that the statute "does not bear the requisite 'substantial _ 
relation to the public health, safety, morals, or general welfare.' ... The statute merely 
provides that when the owner of the minerals does not own the surface he cannot apply 
for a permit to mine without first receiving permission of the surface owner to enter and -
commence strip-mining operations on the land." The plaintiff s "entire bundle of rights" 
consisted of its rights to all the minerals beneath the land owned by the defendant. 
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Because the statute effectively destroyed these rights when the defendant did not consent, 
a taking resulted. 

Knight v. City of Billings, 197 Mont. 165,642 P.2d 141 (1982): 

Under "unique facts," where City had condemned property on one side of street but had 
validly refused to amend its zoning ordinances with respect to plaintiffs' property on other 
side of street, the City "interfered with the private property interest3 of the plaintiff so as 
to constitute a 'taking' by inverse condemnation." Court careful to limit its holding to 
peculiar facts "where a physical taking across the street occurred." 

State Department of Highwavs v. City of Helena, 193 Mont. 441, 632 P .2d 332 (1981): 

Statute requiring relocation of city-owned utilities held not to constitute taking even 
though City was required to bear 25% of the cost. "The benefit to the public as a whole 
outweighed the temporary deprivation and inconvenience suffered by the City." The 
required relocation of the City's utilities was not a "taking in the constitutional sense, but 
rather a legitimate use of the police power for which no compensation is required." 

Yellowstone Valley Electric Cooperative, Inc. v. Ostermiller, 187 Mont. 8,608 P.2d 491 (1980): 

Court held that statute requiring electric utilities and rural electric cooperatives to provide 
wire-raising services without reimbursement did not constitute a taking of property. 
Threshold inquiry is in determining whether the statute "is an exercise of the police power 
or, rather, sounds in the principles of eminent domain." The two principles were 
distinguished as follows: 

In the exercise of the police power, due process requirements of the 
Fourteenth Amendment may be met without just compensation. 
Eminent domain, however, is the right of the state to take private 
property for public use.... In the exercise of the power of eminent 
domain, just compensation is required. 

The court concluded that the statute in question was a valid exercise of the police power 
because it served several vital public interests, both in preventing harm to the public and 
in conferring public benefit. The court noted the "well settled" general rule that "acts 
conducted in the proper exercise of police power do not constitute a taking of property 
and do not entitle the owner of such property to compensation for the regulation or 
impairment thereof. Compensation is due, however, in cases which exceed regulation or 
impairment and there is an appropriation of property which amounts to a taking or 
deprivation of property for public use." 

3 



McTag:gart v. Montana Power Co., 184 Mont. 329, 602 P.2d 992 (1979): 

Statutes allowing relocation of overhead utility line on petition by agricultural landowner 
held to constitute a permissible public purpose for eminent domain, but requiring the 
utility to pay half the cost of relocation was not just compensation. "The relocation of 
the powerline comes at the insistence of the landowner, and it is he who should properly 
bear the c9sts of relocation." • 

State v. Bernhard, 173 Mont. 464, 568 P.2d 136 (1977): 
ill 

Criminal conviction for operating a motor vehicle wrecking facility without a license 
upheld against challenge that Motor Vehicle Wrecking Facilities Act constituted a taking 
v.ithout just compensation. Beginning its analysis with a recognition that "[ c ]Iearly, when .. 
the police power has been properly invoked, compensation is not required[,]" the court 
found that the requirement that vehicles be shielded from public view was a legitimate 

IIIii 
exercise of police power. Based in part on the Montana Constitution's declaration of the 
right to a "clean and healthful environment," the court held "that a legislative purpose to 
preserve or enhance aesthetic values is a sufficient basis for the state's exercise of its ill 

police power in [the statute in question]." 

PHYSICAL INVASION AIW INVERSE CONDEMNATION CASES 

Knig:ht v. City of Missoula, 252 Mont. 232,827 P.2d 1270 (1992): 

Inverse condemnation action arising from the creation and maintenance of a dirt 
road cut through a park at the end of plaintiff s road. Evidence showed increased 
traffic, dust, noise, and runoff problems as a result of the road. Plaintiff alleged 
a taking of private property without just compensation. Montana Supreme Court 
held that whether a taking had occurred was a question of fact that had to be 
decided at trial. 

Generally, acts conducted in the proper exercise of a police power 
do not constitute a taking of property and do not entitle the owner 
[to] compensation for any impairment to such property .... If state 
action is a proper exercise of the police power and is directly 
connected with matters of public health, safety and welfare, a 
reasonable burden may be imposed on private property. 

However, the court noted that a property owner may recover in an inverse 
condemnation action where actual physical damage is proximately caused to his 
property by a public improvement as deliberately planned and built. The extent 
of damage must "be of such a degree as to amount to a taking of an interest in the 
property damaged." 
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Adams v. Montana Department of Highways, 230 Mont. 393, 753 P.2d 846 (1988): 

Plaintiffs owned property adjacent to Reserve Street in Missoula, and brought an 
inverse condemnation suit for diminution in their property values after the state 
constructed a bridge resulting in increased traffic, noise and air pollution. 

Inverse condemnation is " [ a] cause of action against a governmental 
defendant to recover the value of property which has been taken in 
fact by the governmental defendant, even though no formal exercise 
of the power of eminent domain has been attempted by the taking 
agency." 

An inverse condemnation may occur without physical invasion of the property, 
and it is not a complete defense that the governmental defendant was acting in the 
exercise of its police power. However, any property that is adjacent to an 
improved roadway is going to suffer the adverse consequences of traffic increase. 
"To allow recovery for the landowners in this case would open a Pandora's Box 
which would ... make development or improvement of highways and roadways in 
the State of Montana cost-prohibitive." The Court noted that the detriments 
suffered by the plaintiffs were noncompensable, and added that they would receive 
a benefit in the form of increased value to their property for commercial purposes. 

Rauser v. Toston Irrigation District, 172 Mont. 530, 565 P.2d 632 (1977): 

Inverse condemnation action arising out of irrigation project that caused standing water 
on forty acres of plaintiffs' land. The court recognized that "there can be a taking without 
a total physical appropriation of land" and, even though the land was not condemned, it 
was permanently invaded by the percolation of water. Quoting a case decided under the 
1889 Montana Constitution, the court stated: 

"Under constitutions which provide that property shall not be 'taken 
or damaged' it is universally held that 'it is not necessary that there 
be any physical invasion of the individual's property for public use 
to entitle him to compensation.' ... 'These easements are property, 
protected by the constitution from being taken or damaged without 
just compensation.' ... Moreover, it may frequently occur that 'the 
consequential damage may impose a more serious loss upon the 
owner than a temporary spoliation or invasion of the property. '" 

The court adopted five factors to determine whether damage to the plaintiff s land 
was compensable: (1) the damage to the property, if reasonably foreseeable, 
would have entitled the property owners to compensation; (2) the likelihood of 
public works not being engaged in because of unforeseen and unforeseeable 
possible direct physical damage to real estate is remote; (3) the property owners 
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SUMMARY 

did suffer direct physical damage to their properties as the proximate result of the 
works as deliberately planned and carried out; (4) the cost of such damage can 
better be absorbed, and with infinitely less hardship, by the taxpayers as a whole, 
than by owners of the individual parcels, and (5) the owner of the damaged 
property if uncompensated would contribute more than his proper share to the 
public undertaking. 

Of the ten regulatory takings cases and three inverse condemnation cases that have been brought 
since passage of the 1972 Montana Constitution, five have arisen from actions taken by local 
governments and seven have been challenges to state statutes. Only one has been against a state 

iii 
agency, for actions taken to build a bridge on a federal-aid secondary highway system. Five of 
the 13 cases were found by the court to involve an actual or potential taking of private property, 
including one that involved a physical invasion of the plaintiff s property. 

iii 
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Testimony on HB 117 by Dan Anderson, 
Administrator, Mental health Division, 
Department of Corrections nd Human Services 

The Department requested HB 117 in order to 
address a problem in providing services to 
persons who are patients at Montana State 
Hospital because they have been found to be 
"unfit to proceed" : too mentally ill to 
assist in their own defense against a 
criminal charge. These individuals are 
often placed in Montana State Hospital to 
be treated in order to regain fitness to 
aid in their defense. 

In at least two recent case~patients in 
this category have refused medications and 
the courts have ruled that current law does 
not allow us to force treatment. 

This bill would require our staff to 
develop a treatment plan to assist the 
patient in regaining his/her fitness to 
proceed and, if the patient refuses to 
follow the plan, allow us to request an 
order for involuntary treatment. 

Without the ability to treat these patients 
there are at least four potential negative 
results which can occur: 



1. It is possible for the individual to 
avoid prosecution by maintaining unfitness 
until charges must be dropped. 

2. Some persons who have untreated mental 
illness can disrupt treatment of other 
patients or be dangerous to staff or 
patients. 

3. It is an inappropriate and wasteful use 
of Montana State Hospital to confine people 
there but not be able to treat them. 

4. The longer an individual goes without 
treatment of a serious mental illness, the 
more difficult is to successfully treat and 
the more likely it is to cause a permanent 
disability. 

As amended by the House, the bill assures 
the defendant of a hearing on the petition 
to treat and requires the court to document 
that there is an "overriding justification" 
for the order to treat involuntarily. 

Your support of HB 117 will assist both the 
criminal justice system and the public 
mental health system in carrying out our 
responsibilities. 



ru~~" 3 - r,'-9'~ '-_._._-----
TESTIMONY TO THE SENATE JUDICIARY'€OMMITTEE H/S//7 

HOUSE BILL 117 

Carl L. Keener, M.D. 
Medical Director 
Montana State Hospital 

- -~ 

Current law allows someone charged with a criminal act and found unfit to proceed 
to remain in Montana State Hospital untreated for ninety days or more. If, after 
ninety days, the defendant is not likely to become fit to proceed within the 
reasonably foreseeable future, the charges are dismissed. If the ,!f~~~l)!,~~ric~~!~-= 
mentally ill he may then be committed to the State Hospital, given invoYuntary 
treatment, including medication and, when no longer seriously mentally ill, 

.a.~~mJet~without ever facing the criminal charges against him. To have an 
individual in the State Hospital who is unfit to proceed because of his mental illness 
for ninety days without treatment is destructive to that individual. Without 
treatment, serious mental illness is more likely to become chronic and resistant to 
treatment. Many of them suffer severely and needlessly because of their refusal to 
take medication and because of no clear legal provision allowing us to medicate. 
Having these individuals in the hospital is also very difficult for our staff, whose 
training and inclination is to provide relief through treatment for mentally ill 
individuals. To allow someone to avoid facing charges because of his mental illness 
fails to hold the individual responsible for this behavior and is not therapeutic. 

I respectfuHy-qtrestisD whether it is legally sound and wh@therit-is-,,'-hat-the-pe6pie 
ef-Monta-mrwant-for--tbose-individuals whe ar-e--mentally ill-and charged with 
e:riminal--be~ I strongly support this legislation which allows us to treat the 
individual and restore emotional wellbeing. It also provides for getting the individual 
fit to proceed in defending against the charges faced. 



OFFICE OF THE GOVERNOR " ;3 -q-9~ 
MENTAL DISABILITIES BOARD OF VISITORS ';~'~"'---;:'; [;/;;"7--

·I:·~~. t·..:, .• ~-.--~-.------~-~~ ... ~ 

MARC RACICOT, GOVERNOR PO BOX 200804 

---~NEOFMON~NA---------
(406) 444-3955 
TOLL FREE 1-(800) 332-22~2 

Senator Bruce Crippen, Chairman 
Senate Judiciary Committee 
State Capitol 
Helena, MT 59620 

March 9, 1995 

RE:HB117 

Senator Crippen and Members of the Committee: 

HELENA, MONTANA 59620-0804 
FAX 406-444-3543 

For the record, my name is Kelly Moorse and I am the Executive Director of the Board of Visitors. 
The Board reviews the quality of patient care and treatment at Montana State Hospital, the Center 
for the Aged and the community mental health centers. I am here to testify in support of HB 117, 
as amended by the House. 

The Board of Visitors, and several volunteer mental health groups, (Meriwether Lewis Institute, 
Mental Health Association of Montana, Montana Alliance for the Mentally III) worked with the 
Department of Corrections and Human Services to develop the amendments for HB 117. 

This legislation was introduced in response to the recent Vilensky and Curtis cases, in which the 
Montana Supreme Court said the statues did not provide for forced medications during the 
assessment of capacity to proceed to trial. The amendment addressed by the House Judiciary 
committee addressed the constitutional concerns raised by a 1992 U. S. Supreme Court case, 
Riggins v,Nevada. This decision basically stated that the Fourteenth Amendment affords at least 
as much protection to persons the State detains for trial. The courts referred to the Harper 
decision and stated that: 

'10rcing antipsychotic drugs on a prisoner is impermissible 
absent a finding of overriding justification and a determination 
of medical appropriateness." 

We urge your support of House Bill 117. Thank you, 

SincerelV L J 

~~~/t-rM~ 
Kelly MOBfse 
Executive Director 

'~N EQU~L OPPORTUNITY EMPLOYER"' 



SEELEY LAKE ELEMENTARY SCHOOL 

SCHOOL DISTR.ICT N34 

SEELJ;Y LAKE. MONT,\l'IA 59868 

JOnI'< W. Hf8NES. SUPE:AINTENOCNT 

PHON\! 406~77-2265 

F<?~ruuy 13, 1%5 

Repreccntit i ve 311-2 ill And0r~On 
State of Eontana 
Capitol station 
El?lQna r 1''1' 59602 

Dear Represent~tive Ancer30n, 

'I'he Board of Trustees cf Seeley Lake Elementary School i.s very 
concerned about the rules and r.arC:shi~s t~c:t hav;:> !::"?<?n pl.Jc~d en 
t.n!? C<apartmcnt c:: St.:ctte Lands ane: t:,e school trust: at the w-hir.-.s 
oc wishes of grc~~s or incivicuals. 

A lawzui t can be fileG at tr)e orop of a hat. 'i,je fe-~l that this 
hal?Pened in the 1'0111 r~ir.er Timber Sale Lal,,:suit. ·,,1h~~ t.he COl1r: 

rule6 in favor of State Lands the ccse encAn, b~t the st~L~~ COSt 
of legal fees WcS paie by the twst and the !''jonto.na taxpayer_ 

If a security bone had been posted, t!1e trust anc the stale of 
{':cntana woulc b~ a Ii ttle ricr)'2r tocay. 

i·;ith this in :;;ine, the trustees of St:eley LaKe E1ClT";:Jt~(.,:, ~c:'001 
recoirlinend C! do J-jdSS : or ts 5U 1 • 

Thanl~ you for your attention and suppor~. 

?s. Fron, · ... ·:'at -.Je uncerstanc: the Incian R'2sr::rvaticr:s can ee;;-.and 
sec~rity bonds ~o~. 

Sincerely, 

zd~~ljJ---
Su~rintencient 

TDTHL p.[t2 



HB501 

Testimony of Cary Hegreberg 
Montana Wood Products Association 

~,~-';,;:, i ";:) ____ L1 _____ ,,._., __ 
I), ft 3 - 1',9".5 
\#~~ ~ l .... ,~ .... __ ,.. __ .............. _,_._.~ __ _ 

Mr. Chairman, members of the committee, for the record my name is Cary 
Hegreberg, executive vice president of Montana Wood Products Association. Our 
members are in support of HB 501. 

In recent years, lawsuits against the USFS have virtually ground that agency's land 
management activities to a halt. In some cases, the mere threat of a lawsuit has caused 
national forest supervisors to withdraw timber sales which had been years in the 
planning and analysis. We don't want state trust lands to succumb to the same tangled 
web of litigation that federal lands have. 

You have already heard some of the case law surrounding trust land management in 
conjunction with other bills pending before the Legislature. The courts are clear on 
several points: I) state trust lands are not like other public land; 2) An explicit, 
enforceable trust exists which the State cannot abridge; 3) The State must manage trust 
lands for the exclusive benefit of intended beneficiaries, not the general public. 

This bill provides legal safeguards against frivolous lawsuits which could upjustly 
damage the beneficiaries. From the standpoint of the forest products industry, itl\st~mJ 
the tidal wave of lawsuits which have plagued public land managers in recent years. 

HB 50 I is not an attempt to preclude citizens from exercising their constitutional right 
to petition their government. It is an attempt to recognize that trust lands do have a 
different management objective, which must be protected. The bill does not say that 
court costs of the state or third parties will be paid. It does not say that fmancial 
damages to any party other than the trust beneficiary will be paid. 

Opponents to this bill will claim it is unconstitutional. However, I will submit with my 
testimon)j a copy of a legal ruling from a chief administrative law judge in Washington, 
D.C. involving a timber sale on the Flathead Indian Reservation here in Montana. 
Friends of the Wild SWaI\ an organization which has sued DSL on two timber sales, 
sought to appeal a timber sale on the Flathead reservation. The Bureau of Indian 
Affairs asked the group to post a security bond to protect the fmancial interest of the 
tribe. Friends of the Wild Swan challenged that decision, which led to the 
administrative law review, which affirmed the agency's legal right to impose a bond. 



I would like to quote from Judge Lynn's decision so the relevance to HE 501 becomes 
clear: "The cases appellant cites concerned lands owned in fee by the United 
States ... Here, the lands involved are owned by the United States in trust for the Tribes. 
In taking actions relating to these lands, the Department is acting in a fiduciary capacity 
of the highest nature. Based upon appellants' statement that it is merely trying to 
enforce Federal environmental protection laws upon a public land management agency, 
it appears that appellant equates the Department's responsibilities as an owner/manager 
of public lands with its responsibilities as a trustee of Indian lands. 

"The Board has held, however, that IPdian lands are not public lands and the laws 
~pplicable to public lands do not necessarily apply to trust lands~ As this difference 
between public lands and Indian trust lands relates to this case, the Board is not aware 
of any regulation allowing the imposition of an appeal bond in relation to administrative 
review ofNEPA challenges to the use of the public lands. The fact that the Department 
has promulgated regulations which allow the imposition of a bond in relation to the use 
of Indian trust lands shows that it views its responsibilities in this area differently." 

Now, here is the crux of Judge Lynn's decision, and I hope you recognize its relevance 
and significance to HB 501. He said, "the issue is one of reconciling two very 
important Federal policies--the trust responsibility and environmental protection--in the 
Department's administrative proceedings. The trust responsibility requires the 
Department to consider issues in addressing actions on Indian trust lands that it would 
not normally consider when taking actions on the public lands. These different issues 
arise in all cases, not just ones under NEP A. Not to consider these issues would 
subject the Department to suit for breach of trust. The trust responsibility requires the 
Department to act in the best interest of the beneficiary owners in any action it takes 
in regard to Indian trust land." 

Members of the committee, the term state trust lands could be inserted into that judges 
decision in place of Indian trust land~ and it would retain 100 percent of its legal 
validity. HB 501 is good trust management and good public policy. I urge a do-pass 
recommendation. Thank you. 
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IN A£P" Y R'''ltR TO 

United States Department of the Interior 
OFFICE OF HEARINGS fu"lD APPEALS 

Interior Board of Indian Appeals 
4015 WiJgon Boulevard 

Arlington, Virginia 22203 

FRIENDS OF 'IEE WIlD SWAN 
v. 

roRI'I.Jl.ND 1lFEA. D!RECIOR, BUREAU OF INDIAN AFFAIRS 

rna ....... 
AM£RKA 

.- .. - . 

mIA 94-181-A r:.ecicled Ncveml::er 14, 1994 

App;al fran the irT;x?sition of an appeall:ond. 

Lccketedi a£finred as rro:lified. 

1. Indiar.s: Lands: GaT'le....va1l y- - Indians: Lands: Env":: ronrrental-,c.1_.-.e:.~ .00 I 
Irrpacc Statemenes--National Environrrental Policy Act of 
1969: Generally 

Actions taken by the Bureau of Indian f1.ffa.ir:3 on lar.ds 
held in tr.lSC fer an Indian tril::e or individual are 
subject to the requireme..."lts of the National EnvL""'.:m­
mental Policy Act, 42 V.S.C. §§ 4321-4335 (1988). 

A specific previsicn in Eureau of Indian Affairs prcgrom 
regu1atiC!'..9 will nonrally sup=:.rsede a gene--ral regulation. 
dealing with the serre subj ect. 

3. Administrative Pr-....cedu...-re: JI..dnir>.istrative Procedure 
Ace - -Administraci ve Procedure: Rulema.Jr.ing- - Indiar':.S : 
~n.erally--Regu.laciO!'..s: Force a..."1d Effect as Law 

A SfeCific re=!;..~T).ce ;::1. dlly prarulgated resulatians 
tQ..!:.I-.e acolicabilitv cf a section of t-.11e Bllr>:>-..au of 
Indian Affairs r-~ allows that sectic."l to te relied 
on, u.sed, ar'.d citeci as preceele!jt: by tb.t='_~gE.·!'f~Y L'"lca~E';s 
aris.ing u.ru:'ler' ~"Jose ieg-..:.J.ations. 

Af-PE1>.RANCES: J>..rler-...e M::::nt~ry-, £ivan Lake, M:;mtana, O!".d Kathy M. Tcgni., 
Washir.gccn, O. C., fer ~rpellant: i ~ichael E. Dra.is, Esq., Office of ChI" 
R...ogicr.aJ. SclicitC)r, U.S. Depa..""1:rr'e.r n: of the Inte-rior, Pcrtlar.d., Oregon, 
for tb~ Area Oireccor. . 

OPIN1CN BY CHIEF AI:MDlISI'RATIVE JU:I::GE L"..0~N 

Appellanc ~:'er..ds of the \'lild S"....a.'1 see..l.:s re'\.'ie ..... of 2.0"1 August 11, 1994, 
decision of the Portland Area Direct:or, Bureau of Irilian Affairs (Area Di­
rector; BIA), irr;:csi.ng a $29, 000 app:a1 rood (l::o!'..d). The b:.P.d was re-;;uiYed 
in cCI'lnecticn with appellant: I s appeal fran a Jcly 1, 1994, decision iSS'..led 

by tr..e Flathead A-')e."1Cj Superir:t:.eD..cienc, BIA (SL:pe:d_"1cenderlt.), apprcw-i...r.g a 
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IBrA. 94-181-A 

Finding of No Signi=icanc Irrpac~ (FaNSI) L"1 relation to the Yellcw Bay Tim­
l:er Sale (timi:er sale) en t.he Flatr.f!ad !r.dian Rese:rvaticr:. i..-l M:mta.."".a. J./ 
The FONSI was issued ur..der the provisior.s of the National Enviranrre.T1r.al Fol­
icy Act (NE?A). 42 U.S.C. §§ 4321-~33S (1988). l/ For the reascr8 dis~£ed 
l:elow, the Area Direc':cr's inq;:csiticn of a 00n.d is affi...""1reCi, but tr.e arTOl:.r:.e 
of t1:e rom. is reduced to $27 / 619 .. 

On August:.' 8, 1994, the Area Directc·r received a nocice of appeal fran 
appella"1t challengiI'.g r.l--..e FONSI prepared for t~.e tirrb;r sale. By rrerroran­
dum dated Aug'J.Se 11, 1994, WE SL'P=-~'"ltendent ~.leseed t.hat the Area Di:rec­
tc:r irrp::)se a i,:crI.d in t.."'..e c3Il"O'J!l:: of $29,000. TIle rrerrorandL.."Il sr.ates: 

The basis for this fi9U-~ is as follows: 

JNl'ERESI': Interest case ':0 TriCes as a result:. of berrowino' 
f~ reserle accounts co reolace tr~ $650,000 in lost re\~T1ue for 
this fiscal year. r:e1ay L"1- receipc of funds is escir.ated to l:e 
a rni.'1.irnum of 10 rrcnt..1:.s, With cost:. of capit.al being 5% p;r anrrum. 
($27 1619) 

SALE !?~.GE REVl£i'l AND REm'iCILIATION: 20 Mm-xurs for 
GS-9 Foreseer to recorpile sale pac.l.(age :r.ecessarf after dates, 
sale r.d.niI11l..lI1\S, ami ocre!" pe...""t.ir.e!lt:. i terns c."la.nge. ( $3 85 ) 

SAtE RE-ADVERTISE-iENT ~ A FT .. JItJ'RE DATE IN 5 PP-.l?ERS ($900) 

Tne A..""'ea. Director itip?sed a l:cnd en Aug.J.St 11, 1994, stating: 

:t"'l accorda.'1ce wi t.."1 2S c:R 2. 5 Q/] I am requirir~ a'1 appeal 
1:ond of $29,000 l.'1 the form of cash, rrrevccable Letter of Credit, 

1/ Tr.e Forest:. OffiCEr's Roport for t..~ ci.'Tlb;r sale, wt"1-ich is included. :n 
the admirJ.s~rative reccm, indicates tr.at the sale ',oP...s to cover 663 a.c....~s 
held ir.. t:::u.sc for tr..e Confederat:.ed Salish and N::oc2!1ai Tri1::es (Tril::es) a!'.d 
22 acres held in trust for ir'.di vidual L?Jdians. For all practical pul:pCses, 
t...rus 'was a sale of t.....-fral tiIrber. 
1:./ All :f.z-...r.er citae.icr..9 to tr..e '(,,1-1'; ted Stat:e~ c.cce are to :::-.e 1988 edicion. AI c: . "'l c:: . • ; • ~ _ecc~on ... _ P:xV"l.ces _"1 :f:e-""t.lIleI1t:. part: 

II (a) If a ~rson relieves t:-..at he/sr..e may sui:e::: a r.e~-u..-rable ar.d sub­
st.antial fL'"l3nc:'al less as a direct :::-esult of the delay caused by an a~, 
chat:. p=rscn rray reques,= t:..":ae the official eefore w7'.cm t....'1e a~al is p::r-.di.ng 
requi::e u.e t:Csti...'1g of a reasonable l::cr.d by t:..~ appellant. adequ.ate e.o pr::)­
teet: aga.ir.st that: fir.ancial loss. 

II (b) A perscn requeseing tbac a l::.ond l:e p::1sted bears t..":e l:::..:.:rde..'1 of 
proving tbe li,.1.celi.1-Joc:d that he/sr..e rray strffe:: a rrea5'..rr-dble and substantial 
financial loss as a direct: result: of the delay caused by t.."1e appeal." 

27 IBIA 9 



mIA 94-181-A 

or Negotiable U.S. Gc:v'e.l:nrrent Securities. Ycu are directed co 
furnish tJ-..e l:ond * * * by C.O.B., August 30, 1994. FailtL.-re to 
pest W..e $29, 000 aweaJ. l:ond * * -It will result in dismissal of 
your appeal. 25 em 2.17 (b) (2). ~/) 

Alte..."llatively, you may advise rre in 'f.T.Citing by C.O.B., 
August 30, 1994 that you elect not to PJst t.he appeal l:cnd. In 
that:. event, .pursuant:. tc 25 ern l63.25 [2/], I shall direct that 
ti-.ere is no stay of acticn pendi.r>.g ll1'/ decision of your appeal, 
and tr..at:. the YellC'N Bay Ti.-ml.:er sale contract tray be awarded, 
approved and haxvested ur.d3r contract terms. 

(I.ette!" at 1). The Area Director also inforrred appellar.lt of its right to 
appeal to the EC.:i:;,:d. 

Appellant elected to file a notice of appeal,whic..~ the Board .received 
on August:. 30, 1994. Because of the appeal, the .F-rea Director tcok no fur­
ther act.ien in regard to t.~ 00110., in ac:cor-'....ance with 43 CPR 4.314 (a), which 
stays t....~ effect: of an Area Director's decision wr..en an .;ppeal is filed wir..'l 
th'" Beard. J...cco::t:iir>.gly, t..r-.e p:t:P-se.11.t posture of this rratter is that I'l..o J:ond 
has l:::een fOst~ r:er'.ding t..,'-,.e Board's decision, aJ1.d tre ur.cerlying appeal fran 
t...."1e SU-perinter>.dent' s FONS! decision is tefore tl-.e Area Director. 

FfPellant filed a detailed staC~~t of its position with its notice 
of ap;:eal. In its Aug1.:.s~ 31, 1994, predocketing not.ice, the Ecard indicated 
its i.T1tenticn to e..~.ite cor'..sicf":'ation of t..1-lls a~al. 'rr.e Area Director 
filed a statem",:nt of his p:Jsition. in a Sept~ 4, .1994, l."eqUest for ~­
dited cLocisicn. Beth appellant and t.~ Area Director filed supplemental 
staterrents. 

Discussion and Conclusions 

[11 Tb~ Board begL'1S its aI'.alysis of this app=>...al wid~ the Uf1.clisputed 
conclUSion of law t.."lat B::'; ac':ions in regard to lands held in L.."'llSt for 
tb~ benefit of ar'_ India.'1 ~.J:e or individual are subject to NEPA. See, 
~, f¥'I.anvgoats v. Klecce, 5S8 F .2d 556 (lOth Cir. 1977); ~ v. tvbrton, 

1/ sect:ion 2.17 provi.des: II (b) k~ appeal u.'1der tr.Js r;art tray Ce subject 
to S1..lIrffi3rY dismissal for t.."1e follcw.i.ng causes: * * * (2) If ti'..e appellant 
ro.as }::eA..n requL.--ed to fest a bond ar.d fails to Cb so." 
5/ Section 163.26 sCates in ~"1:inent part: 

"Arq action tatre..'1. by c...."1. approving officer e.v.e-.'"'Cisir.g delegated. autl>.or­
ity fran t=.f...e Secretary of ~.e Interior or by a sul:x:;rdinate c:ficial of tr.e 
De.pa...'i:rrent of tb.,. !m:erior exerciSing at'). aut:hority by tr.e t~inS of w..e con­
tract r.ay l:e appealed. Such appeal shall not st:ay any action under the 
ccnt!:'aCc tl.."lles9 o&.erwise clirecced by the Secretary a: the Interior. SUch 
appeals shall be filed in acc:~rdar.ce with t..'1e previsions of 25 CFR part 2, 
Af:p:a1s fran Administ.!'ath-e Actions, or any ct..'1er applicable general regula-
tions covering appeals. II . 

27 IBIA 10 



IBIA 94-181-A 

469 F.2d 593 (lOth Ci~. :972). ~.e Cepartrrent: explicicly recognized its 
NEPA abligacions in r~ to timl:er sales fran C:!:"'..lSC lands in 25 CFR 
163.27, which provides: 

Before i~lerrer:tir.g t::.ese regulations, forest.ry personnel 
'.ViII review their timl:er sale activities fer potential e.'1.vircn­
rrental impact.s L'1 accordance tNith [NEPA] .;md applicable CouI:.cil 
on EilvLYDI1l'IEntal Quality (CEQ] regulations (40 CFR 1500-1508) . 
NEE;;' ~liance is fu-'t. .. ...er e."'q?lai..:-.o.d in Departr.el11::a.1 r·13.nual Par:: 
516 J::lv1 (Environrre..'1cal Quality) aTJd 30 BIAM [Bure3.u of II".dia'1 
Affairs t-1anual) Sucole.rre.'1t 1 (NEP.~ Handb::ok) .. * * I f!'Cm whicb. 
SJ::eCific guidance 1'5 obtained. 

Arre.rrlre..'1ts to 25 CF'R Part 163 I the Gef'.erdl Forest:r'j' Regt:l.ations, VJe.."'"e 

prcp:sed in 1983. Secticn 163.27 was net u-.cluded in the prq::osal. See 
48 FR 11459 (Mar. :8, 1983). The preamble to tb.e final nile states: ~ev­
eral came...'1.ters noted t....~t requirerrents for enviro!"lI'l'E1tal protection 'He.....-re 
inadequately refe.-l"6'lCed. Tr.e BU-reau cor..side:red tr.is and agrees. Co..lSe­
qtte..'1tly, a new § 163.27 is add...-i to clearly affirm tr.tfl Bureau's peliey con­
cerning c:arpliance with e..'1vircnrre.rltal quality and req:.J..L-rerrents relative to 
tl".e Ga'l..er.3.l Forest R-""'gUlar:icns lf {49 FR 1686 (Jan. 13, 1984)). BIA ack:na..-.rl­
e~ its rest:O!iSibilities 1.lI'.der NE?A in this case ty pl:'"Sparing t.he FONSI 
whic...:" is tl".e subject of cr.e appeal J;ending before t::.:: rlre3. Director. 

Despit.e appellant I s e..xpressed relief chat EIP-. did r.ot. understand andl 
or fulfill it.s NEPA obligat':'cns in this case, the Eca.....vd e!l'phasiz~ that the 
rre.."'1.ts of ere FaNS:;: a.""e not presently before it. It w:.ll ~t cor..side::- h.e.----e 
arry- issues or arsure-'1t.s relatir.g to the FCNSI. 

Appellant roised cll£fere."!t, altJ-D.lSh saretimes 
2-'1 its I"'.otice of appeal a."rld supple.'re."ltal staterre.'1t_ 
can J:e diviced into clL."ee rraior cate::r .... 0.. (~) -~., 

_ate, 2 t.he tend sr,o..J.d bs waived, and (3) BIll-. has i.-;.te-......-fered with appel­
lant. 'S right to arrceal. 7l"...e Eca........-d will aaa::"'ess these a..""S"..:-re..'1t.S 1..."1 tSe Or---.er 
just:. listed, wit..haut !:p2cify";...ng where, or i.'i. \0.1'1.3.:: order, ap:;:ellam: :..:a.ised 
each a.rgum:=nt. 

;'~llant. c~te!"..ds tr-...at the t:ond is not reasonable '''''':'t..l-lln the r.eani..T1g 
of 25 CFR 2.5(a) because appellant was ~~i~ to pos~ a ccsh, or cash­
equivalent, rond on cnly 15 days I r.c,tice. In ge.n.ent2. ';'''1..:pJ?:lrt of trJ.s arg-_~­
rre.'1.t, a'Cl:ellant cites ll'!;;t:ea. St2!""-,C: of J..rrerica v. KctrIl::ol, No. C86-1764(~1)v.1) 
(W.D. Wash. June 15, lS63) I :.n w~·:.ich the court: remanded a case t::> t....~ Da­
partrrent:. afterfi.ndi:-;.S', i-"1 a~lantrs \'.Oros, that .?.n "a~ rona require-
rrer;.t r...ad the effect of t1r..:t:""-3.scr.ably depriving Kt...\t1OCl of his right to app.=3.l'l 
(SUpplerre..'1tal Stateme.."1t at:. 4). .Appellant appa:re..'1.cly ccnte.'1ds that an appec..l 
b::md is t;e~ ~ u."'1reasonable. 

Although t.he Bca...vd esse:;.'Cially agrees with appella"1t IS stateme.!1t of 
the holding in Kcmtol, i~ dces net agree that K'cml:ol supr.:orts a~llant I s 
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fOsition here. Tbe appeal b:::nd regulation at issue 1. .. 1 Kcmtol provided only 
that II (t] he officer towban th.e apr:eal is directed rray require an adequate 
l:cnd to protect the lntte-"'"est of any Indian, Indian tri.J:e, or ot..~ party 
i.nvclved during the ~...ncy of tr.e appealll (25 CFR 2.3 (b) (1.981». Tha~ 
regulation, inter alia,Dlid not require proof ~ a party might suffer a 
me.asu...""'able fir.ancial loss be~au.se of the appeal?~acked star..da..rds £fr deter­
mining the a.rrcunt of a l:x::lr-.d,~did rJ.ot allocate t..h.e b..u:dcn of proof ~ pro­
vided no right of appeal fran the irrq;;osition of a l:::of'..d. Durir..g the course 
of the Kgr!b;?1 litigation, t.1,e CepartrrEnt realized that t..'1e court was I"'.ot 
sympathetic to the aPfeal l:or.d p;gu.lation as it thPJl existed. The D;~­
rrent amenC.ed the regulation in Feb.tual:y 1989, s;:esifically addressing tiE 
COnce.rns--t1'1e ccurt . d lat discuss ll'l its c1ec:l.sion. 'TI1e Bca..~ concludes 
~.:a.t an a nd i not cP...!:' ~ un:rea.scnao e., ar.a tr..at t...'llS case l.S not 
a:mtro11 ed q' ~. 
~ 

Appellant raises t~ specific ~ts against the reo.sanableness of 
the bond. One argtlITc."lt is t.' .... .at t.."1.e 1:ond W"'~ unrea_':'lor.able because appellant 
had only lS days to ~t. it. F..cwever, appellant's appeal frcm the i~si­
tion of tt..e Ccnd ~ted the require:ren~ that it p:Jst t....'-1e !:.cr:d lr! 15 days. 
As noted $1,.lpra, when arr~llant filed its I"'..otice of appaal fLUn the ilT¥;Csi­
t.ion of the l::cnd, the Area Direc!:cr's decisicn was a.l.ltcrnatically stayed 
pen.d:i.r.g t.'t;.e Board's decision. ~t bas noN had Q'I,"er 2 rronths to ~tain 
t...'1e resources to !;CSt. the rond. Alti'.cugh the Beard dces not decide whe~"';r 
It l.st:nreasoT":abJ:eto ~lire a l:ol'1.d to l;e p::st.ed in 15 days, it concludes 
tr-..at a rsquirerrenc to ~st an appeal 00nd within 15 days is I".Dt UI"..r<='--3.Sonable 
wr-.e.?J. tr...e fil:ir1...g of an apr:eal fran t..'1e inl;;osition of the rond autanatically 
stays the titre fer p:lsting it. 

~.pr;ellant I s second specific a-~t against the l:::cnd is t.iJat a cash 
or cash-~vale.'1t l:cnd is un-vea.scna.ble. Appellant ties ~.is a-~'1t to 
the fact tr.:at it is an e..t'l.Vi::or..rre.'1tal group with few resourcas. 

Tr~ ~zea Director re~~ that cash n~ Ie u.s. ~-~~ities C~ 
an ~ e .Ler:r:.er of c:rer'...it "are the standa..vd ferms of Ccnds pe...""1Tlitted 
... * .. i...'1 c::r.iunccic...'1 wit.'1 ar.:'.l ti,..,ber contracts. Surety:tc:.'1d.s are 1".0 longer . 
accept:ed ~-ause c:.=y ao not 'wICrk" (P..espcr.se at 3). T':-..e p&rties disagree 
ave:::: whetl-..:::r an irrevocable letter of cr-ciht is c.he lIec~ciV""'~e.~t" of cash. 
'I1-.e Board fo; nds it \.1I"lr'.ecessa...--y to address t:.."lls dispute becat..:.5e it finds 
~ive appal lane 's a-~T1.t t.'>Jat t.~e form of t."."-;,e l:c.TJ.d is unreasonable, 
especially in light:. of the ]:..rea DL..~cr' s st.aterrent r...'n.at t.t: ... forms of l:::or.d 
al:t:.horized a..---e standa.."l"Ci with resp=~ to tirrber C"...D.t.ract.s. 

'Ir.e Bca-.vri reje'::ts af7'~lla.I1t.' s a...~t that the J:a--..d is t:n...-easonable 
under 2s CFR 2.5 (a) . 

Af:pellant I"'.ett argue.s that it should not l:.e :requi::-E:d to p:)st a l::cnd 
1:::ecause any f:ir .. an:::ial loss in t.."lls case is net "a d.L~ result of tr-..e de­
lay caused by an a~ It withil1. the IT.e3l1i."'..g of 25 cr? 2. S, but instead is 
the direct result of BL;'s decision to advertise t.r~ contract prier to the 
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expiraticn of r.he a~al pe:dcd. &.1 ;'.ppellant cont!?I'.ds that t:-.e decision 
was autanatically stayed t:.!lder 25 CFR :2.6 (b) during the 30 days in which ~'1 
appeal ccu1d }:e filed. 1/ It f~her asserr.s tfl.at the Sup:!ri.r:.teru:ie.'1.t .... -as 
on r..ot:ice, based on its scat~ed ccnce~..5 a.Cout tr.e FONSI, t:.hat an appeal .3 
liJ<ely . 

.Appellant,dces r...ot: diSptlCe chat t..~ may l::e fi.1'1anCial loss \:::ecause of 
delayEd irrple.rre.'1tacion of the ti.rnl:er sale. Appellant's &-rgt:J'T'e."lt apt:ears to 
be, r..cwever, r....l;.ac if BL"l\. had follcwed its regulations, t..'1e tim.~ sale v.culd 
not: r.ave gene rCr"NarO. and tr:e-"""e v.:ould r.ave J:::e;:>...!l no e.xpectaticn that incare 
wculd have i:eel'l :::::ecei ved bei:ore the c::mclusion of any adninistrati ve aoceal. 
Appare..'1tly app:llant cQ.."1.ter .. ds t.\jac if there t-JaS no e.~c';ation of inc~, 
there is no juscific3.tion for .tIl ap;eal b:::rd. 

1be Area Director resp::nd.s that 2S CFR 2.6 (b) does not c;:ply in cr-.is 
case. ne first a..-""g..les tl:>..at, alti'..Dt1gh 25 c:R 163.26 alloNS an app.rovir.g 
officer's actians t.o b; apperued U1~o"", BI."l\.' s ge.1J.eral appeal regulatiOI1S L"1 
2S CFR PaI1: 2 (Part: 2), t:.. .. .e action itself is not scayed ~g tfl.at. appeal 
l::ecause section 163. 26 supe~:'Ser"....es 2S CFR 2.6 (b), whic..t,. ger..e:..rally stays a 
BTA decision durir..g the cim:~ i.'1 whic..~ it C3Il }:e appealed. 

(2) The Beard agrees \rith. the ~.:rea Director to t:-.e e:..'"te...'1t of holding 
ti'.ac a £I:ecific provisicn. i;-:. prcgrarn regulations will ncnn.lily SlJ!.:e-"'"Sede 
a ge.'1e....Y'2.l regu1atic:: deali.r'..s~ wit..'1 the sam: subject. F.oJo1E:ver, it carr.ct 
as readily agree wit.'-l tb.e D:,.'nair..der of the a...~"1.ll"l"ent. 11'.e title of 2S CFR 
163.26 is "Appeals 'Ll!"'oe"'" tirrber ccntracts and permits, II a.'1d the seccnd se."1.­
te.nce stat:es tr.a.t U.e a~.al "sh;.ll not stay any acticn UI'I.de-::- the contract II 
(erpr.asis added). ~.e Beard. fir'..ds er.e re;.uation ar'[\biq<.lCU5 at rest con­
cerr.J.ng whether tho:. advert; '5L'1g ar:J3./or awa.....-ru...""1g of a c...~trac'.: is an acticn 
"1.lrlre.,...n a contracc.. Tr..e re-;;ulat:cry history provides no guidance in t..'U.s 
area ~...ause t..h..ere is l.it.tle~ disa.:ssicn of secticn 163.26. ~/ !n the 

§./ Acccrdir..g to infor:nacicn befcre t:.he Er.-ard, t.."1e FeNSI W'3.S issued on 
July 1, 1994 i tre sale ",;as ;:icive~ised on July 15, 1.994; era t..~e bids v,e._ve 
C1::er'..eO. on p.J.lq. 10, 1994. II: is roOt: clear wr.e&..er the ccr.tract was aw-c.rded. 
p,n kJ9. 11, 1994, letter ';;.0 the Area DL--ecccr fran :?ll .... c::-eek r-1anufact.urir.g, 
L. P. I sought inte.. ....... "'e."'1.Or sta:::.us in ti'.e FeNSI appeal l::ecause Flt.nn Creek was 
"t.he successful bidC.ern for the tirrl::er sale contract. ~.e Area Directc::- 's 
~. 11, 1994, letter i~s~g a bend s~ssests tr~t the C~"1t~ct rBS nee 
yet l:een a......are.ed. 
7/ Sect-ien 2.6 (b) provides: 
- "DecisiOI1S mace by officials of tb...e Eu...-reau of Indian Affairs sr-.all be 
effective w~~ t~~ t~~ fer fil~g a r~t~c~ of appeal ~~ expired ar~ no 
notice of acceal r-..a.s l::ee.'1. filed." 
~/ The prearrble to alTe.Ddrr.encs to ehe tirrJ::er reg'..1.laticr.:S prc;:csed. in 1958 
states only: "'TIle rrore nocet-:01."t:.hy of t..l-}ese clwnges ir.clude: provision cf 
an appeals prccedure for the first: cin'"e * * "''' (23 FR ~leS (Nov. 27, 1958)). 
See alsq 2~ FR 7872 (Sept.. 30, 1959) I 46 FR 11459 (~Br. 16, 1983), and 49 FR 
1686 (Jan. 13, 1984). 
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abse..~e of any analysis supfX)tting tJ-..e readir.g of section 163.26 advanced 
here, the Boa..'""Cl declines tohcld til..at the section supersedes the autcmatic 
s~ay ~rovisicn of 25 CFR 2.6(b) wha~ the d~cisicn at issue is the initial 
advertising and/or awa...~g of a timber contract. 

T!'.e Area Diretto~ ne.'Ct: a..-r-gues that section 2.6 (b), w.d in fact all of 
Fart 2, is superseded by CEQ's NEPA :reg'.llations, 516 rM, and t:.he l1EPA Hand­
h:ok.- The Area Director contends: 

Neither 40 C.F.R. 1500-1508 nor (J:M] Part 516, provide for app;al 
of FONSI detenninacions ur.der 25 C.F.R. Pa.vt 2. Instead, these 
regulations establish a "diffe-"'"ent ll procedure: that is, IIW~.en a 
KNSI has J:::een signed and notice published, as desc-cL~ in this 
c..~t.er, NEP_~ ccrnpliance is ccxrpleted." 30 BIAI.'1 SU;:pleo1-et'l.t: 1, 
Part S. 

* * * " [T) r.e CEQ regulations do not prescri.b:: any rni."1imum 
t:irre J;:ericx:i betwee.'1. the signil".g of the ~"'SI and irrple:rrentation 
of the action." 30 BTh.\1 St.:pp. I, § 5.5. The only requi:.r't2lrent 
of delay l:etweel is~ the FONSI ar:d irrple.'Te.'1.tir.g the action is 
w"1e intE:.-.1"T'.a1 requirern=nt of 10 l~:-k.ing days fer rev-iew by higher 
officials, up~ess w~ hi~~r official advises concurrence in ~~ 
FaNSI. See 30 BIAM SUpp. I, § 5.5. 

* * * * * .* * 
In any e'vent, tb...e procedures governing FaNS! preparation a.c""X1 

I".CJtice (for exarrole 4Q C.F.R. § 1506) are lncCfTlr:latible with a.c--rl 
super.se?-e tt..e r.ocice re:quirE:rre.~ts of 25 C. F . R. Pa.rt 2. No admin­
istrative appeal of a FCNSI may l:e take.f'l. 

(ReS},:OnSe at 6 -7) • 

Wit.." ~~e a..-rgL-n:>..nts, the J..l"ea Director has ir.jected a re'w isst.:.e into 
t.h; s a~i i.e., .... 'h-E:tr.er t:!'.ere is a right to aarni.nistrativ-e ~vi& .... of a 
FCNS! decisicn ~ Part 2. But. for t:r..e A..""'e9. Director 1 s ra.:.s:.ng of this 
argurrent as jusci::icaticn for implerreT'ltir.g t..~ FeNSI/ the questicn would 
not t:e l:efore cr....e Board. 

With resa-,..-a. t~ tiI.e effect:. of t..'1e NEPp._ F..ar.::1b:c.1<./ !:.he Beard bas oonsis­
~e.'1cly hold &.a.c the BLT.I1 dces r..ct have w ..... .,e ferce aI".d effect: of law, and 
that provisicr...s app€2ring cniy i..'1 t}1.e BIA:I: can..'1Ct be used against a prrt:"y, 
but rray i:e applied against ErA. See,~, Robles". SaC'.z-<>!l'ent:c ArP.-a Direc­
.t;QI', 23 !BrA 276 U.993), ar.d cases cited the...">"ei...T).. This r.:Old.:..'1.g is based. an. 
t..1;.e ~ts of 5 u.s.c. § 552, vffiic..~ provides: 

A finaJ.. c:r-deY, cpi.'1icn, staterre.nt of p:)licy, interp::::et:ation, 
or staff rnarrual or ins1::ucticn tr"st affects a rre.'T\ber ef the 
public may l:::e relied en, used, or cited as prec2d.ent !Jy tr-...e 
age..'1.CY agaiIlst a party other ti'.an an agency only if--
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(i) i: has l:een. iI'l.cie."{ed and either rrade available or 
published as provided i!1 t~s parag:nlph; or 

(iil '.:~ party l"la!3 actual aT1d tirrely notice of the cenns 
thereof. 

[3) Ha.veve:r, 25 crR 163.27 s;:ecifically refe..."'"e...'1ces the NEPA Handbcok, 
par: of the SIAM, and provides acr.ual and t.:.rrely r-ctice to the public of 
the applicability of 1:.his s€;cticn of tr.e BIA'1. The Beard concludes that t..'le 
NEPA Hanciccok can Ce relied tlgdn, J,;,SeQ, and cite:r- as pre;_~~-_-_1~ .. add;r;e.s~i.11g 
~_""'_s_sl __ ~(UJT! r:"!"1 IS" 1 zlPds .. ___ _ 

1f1e 1-.rea }?~ctor f~:._ ~1L~~t-E.~.?_.~~.E>9.S.S<EQlyJ:o BrA fONSI 
decisions because .pa::t:-c T 1.5 noe refflk '"'e!lCec1 LTl t..1.e an ~ 1 J a t ions <2..r the CM. 
~ :ecara: re] ec1:.S this c-~Ent. The CB.:2 regulations prc',ride gene...-ral guia­
ance to ail Fec.e=--~ agencJ.e!;s; while t..b.e I:M p:-ovides slig:ltly rrcre specific 
guidance to Cepa.t"~.lT~nt:al bul:-eaus and offices. TIle...Y'(; is TID reasOl- :cr either 
of ti'..ese publicacior...s to reI:er tc any appli"'able apt:eal provisior .... s fer s-~­
cific offices. 'I':'..e fact: t:..h<:it: r.eit..1Je- tr..e CEQ regulations nor the J:M refer­
e.'1ce Pa.."'t 2 ekes r.ot: dete...""11ti.ne ' .... het.1-I.er cr.ere is a right cf appeal u.'1der that 
Part. 

'TI'E Area Di..rector also a..'l"CUeS t....;at the NEPA Handb::::ck SLn:erS~...e.s Part 2 
by ~cablishing a "dif:e.....-ent: prveeci'..l.....-e ll fer m.;sr rev-ie"J. 25 CFR 2.3 (b) 
states t:..'1a:. Part: 2 /Idees r>.ct:: apply if ar.y ccr£.!:' rE:<;ulaticn c!:" Federal S1:at­
ute provides a di::fe...ve..TJ.c aa:ti.."liscrc.cive appeal prcx:edu ... ...-e a~plicable to a 
specific type of d..ocisian. 1I Similarly, 43 CFR 4.331 establishes a right to 
appeal to t....";,e .Board fran an A.....-ea Director's decisio.'1 IIe.XCept '* ... * (c) Where 
ot:i'...er..nse provicL.:.d by law ox' regulation. II ~I 

~~thcuch sec:.ion 5.1 of t:.e NEPA PAndl::cck states 1:...1.at "whe..'1 a FeNSI 
r..as bee...'1. siSneC. ar..d notice p.±lisb.ed, * * * NEPJl._ cc:rr;pliaz:ce is cc:xrpleted, II 
IlNEPA ca't1?liance'r is roCt:. def'i..'"led.. Tr.e _ZU"ea Director's a...'""gurre."lt: suggests 
t.n.at wr-.en the fCNSI is sigr:ed and r.otice is publisr.ed, t:.be r-ONSI is fi..'1al. 
for the I:epartITe.'"lt: 'r'licl',Cut administrative revi!;'..;. 

This reading of sectior.. 5.1 is i:'.cor...sist:e..l"lt 'with t.h.::> ~sition take.'1 
by tr..e Area Direccor 1....'1. Pee-sa' -kev v. Pcr::la.'"ld Arr"".....a Director, 2S !BIA 181 
(1994), in whic.'" he inforrreC. a:-. aFf€llant: t..1-]at his FeNS! decisien ccu.ld .te 

app..Q.aled to t."h.e Eca..~. Altl.cugh the Bca...-a [-.as r...eld tl-..at: a BLi; official can 
c.'1ar'.ge an int~~ret:acicn of law L'1 ern"''''' t~ correct prior €:l:..:or, it fI.aS also 
r.~ld t:2t any such decision must clearly state b~ tr~ prior interpretati~'1. 
was errcneous in order t::> sr.cw tl-..a.c the cha.'1ge is net ariJit:!:"3l'Y or capr:.ci­
cus. S~, e.e'. I !feci :nclian Tribe v. Di~ct:or, Office of Tr.JSt and Eccr.ccic 

~/ C'r'.e e."G3.ITple of a "differen1:. administrative ag:eal pro=eciure" is four.~ i.."'"l 
25 CFR 8S.1 (c) I whic.:" frakes Area DL"'"ector decisions approv" -ng I disapprcv·i.'"1g, 
or ccndi:icnally approving an a1:.tom.ey C"JIt.ract w'ith a'1 L'1dian trite fi..'"lal 
for cl-.e D=pa.rt::re..'1C wit:hcut: furc..~ review. Se.= Welc.~ v. Minnear:olis Area 
Direct:or, l7 !BrA 56 (1989). 
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Cevelcgnenc, 22 ISlA 10, 16 (1992). No TeaSo.ns whatscever have been offe..~ 
for the present change in pJsi tion. 

The posit.ion also appears' to 1:e incor..sistent with BIA's actions in this 
case prior to tbJe filing of the response to appellant's supplemental state­
ment. The Su;:erin:ce.."ldent obviausly believed t.be FONSI cauld ~ appealed 
under Part. 2, because r...e ::stated in sect ion V of the FaNSI, Irrplerrentatio."l 
Date and Apf:eal bpportunities: 

'!his .cecisicn Notice arn (FCNSI] is subject to appeal 
pursuant to 25 CFR SUb:..'1apte.r A, Part 2. A writte..'1. net ice of 
app:=al truSt l::e filed wit..~1'1 30 days following t..'1e date of the 
first: r.ewspaper publication of cr.e decision notice. 'Ihe appeal 
rrust: l:e filed in acccrdance with 25 em 2.9. 

I --..J__ • h .. ~. . _L~_~ . ---, . ..J_ n aCCOL,uauce Wl.ti w:ese lJ"..struct~cns, an ~lu.J..I.lstratlve ap~ unuer Par: 2 
is presently r;e."ldi.'1g befcre the Area DL-r-ectbr. It \..culd seem u..~ikely t.ljat 
r-r..e A..rea Dir-o;:C'Cor v..culd have accepted t~.at ~ppea1 a..rrl aIlcwe::I an OI;;Orru."1.icy 
ft::t brieftr.g J.L [I.e li1 .... ~ '" ',' I I on t:fle ~ t.r.at e:~ 

no nont txeal fzan tl"'..e Superintef\.G;ent I s FalSI decision, espe.ci - 'ly 
C"...o.sidering the fact tbat: lS C!:en J..fIPJsea. a. • 0 protect.~s I 
i...'1te-~sts durir .. g ti'..e .pericd the aP.;:eal 'HaS Fde:r consideration. If there 
W"'~""e no Jighc. to appeal, an i..rrm:::diace dismissal ful:. rba~ reqsqn ..:cuIa F..aVe 
obviated a1'lY I"'~ tor a toLla. I 

In t.."".e conte..""Ct of this C3"'e, the::card. dces net foinc. pe.-orsuasive tr..e 
a.rgU-re.'1t t..'lat the NEE.I;. P .. andtcck estab1ishe~ a "diffe-~t prccedu..~11 fer 
cansi~t:ion of ffi..I"SI decisions b'j rrakir,g'[!tl10se decisions final for the 
I:eparorent. 

The Area Directc!" I'1.e.xc conter.ds ti'.at, em regula~icns cb not pre­
sc:rl..J:e a mir...:.m..:m tim: p:::ricd 1:e::wee...'l the signing of a ro1S1 ar.d its irrple­
lre.'1cacicn and that sec::ion 5.5 of u.s NEPA :Har.dl:cok reau.i..res onlv a :LO-da..v 
review p==icci 1:efere irrplern::ncation of a roEl sig.1ed by a Sl.I?=dnte..~~t: 
This atgt.."'re.."'lC ~ to ):;e th.ac J::er...a'..tSe the lO-day waiting pericd estab­
lisr..ed 1..1'1 t. ..... .,e NEPA ~~ is. L~.sisten~ wit.h &.e stay pro"d.sicn of 
25 CFR 2.6 (b), sect~cn 2.6 (b) :loS superseded by cl1e' NEPA HandJ::x;ok. 

The Ecard agre:es t.l"~'C the c:a:::J ~at:ions Co nc~ establish a mini.":'U.lm 
tilre t:e-""'icd for irrplerrem:.atio.l1 of a FeNSI I ruc CC!"'.cludes t.l"'.at cri.s fact. is 
not Cece.-"':'I'\ir.at:ive fer t..r,.e sarre t""'...asc.:-;s as were di.'3ctJssed ~. 

T:'le rrajor problem .... 1..th the :fX)rticn of this arg'...m'e.'i.t cs..sed on tre NEPA 
~.an.clr::o:k is t...'1a.t it ove=lcoks ot:b.~ omvisicns in sectic:1. 5.5. ~.:.e se·~ion 
also states: "If ci::cu.rn.stcmces pe-"1T!it, b.~·,'e~-e1: I it is gE'.!"'.e!"ally advisable 
to allcw a reasc:nable tirre per-:"cd for interested parties to r.ake kncw:l t,l'I.eir 
vie ..... s en cbe FC::NSI l:efcre imple!'I'lS'1t:ing t.he acticn. II Alt!1ough the timir.g 
prDvisicns of t:-.e NEE'A Hand::cok and Part 2 are clearly cliffare.."'1t:, tre Boa.-""CJ. 
relieves that: these differences on te quite easily ret.,;",2:.c':led, with tea. 
result. t.hat effect can J:e given to toth the NEPA HaT'..di::x:;ck ar.d Part 2. 'I'l"~e 
NEPA F...and1:cok e..T).(..-u..u:ages dela"yed irrplerrentaticn of FCNSIs in appropriate 
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cases, but allcws implerrent.ac':'on i...'"1 10 days when nece.ss.ny C~ Wr.e..'1. tt.ere is 
r.o opposlt~cn. 25 CFR 2.6(b) cr~~::y scays action O~ ~~y matte~ aooea:ed 
ur.der Pare ~, b.lt :S ~ 2.6 (a) proVicies a mechar..ism for placing a declsi .. :1 

b.ta ilmediac.e ef:ec::. whe.T1 necessicated by concerr'-s over "public safety, 
protection of t:?:U.5t rescurces, O~ ocr...er public exig"'..ncy." If it 1.s nece.::. 
sazy to irrpleme.'1t a feNS! quiddy, p:::ocedu:::es are a'ra.ilable tinder Pat :2 to 
do so. 

Based. en d'.e argt..lI'rel1ts prese.'1ted in &.is case, the Beard decliI"..es to 
:r.old that C:.e NEPA r..a.'1Cccok su;:ersedes Part 2 sirrply because t::e t-.'EPA Hand­
b::ok allcws a FONSI to l:e impleme...'1ted in 10 days. 

Finallv, the.A.r?a Direct::)~ conte.'1ds t-':.at because the r:ctice pmvisicns 
in the NEPA" ¥.ar.db:::ck and CEQ regulations ar.d cr.cse in 25 Q"R 2.7 are i.."1ccm­
patible, no admir..i~c:::at.ive Q'ppeal r-:ay l:e taken fran a FeNSI. 

The notice pravisic.'1.5 j:.~ scct~cn 2.7 a'1.d those i.."l tho ~A P.andb::ok are 
differe."'lt. 7te Board Car'll".oc. agree, boever, that. these differe.."'1ces arrClU.'1t 

to "ir.carpatibility. n As discussed supra, to t..'1e ex:.ent t:..at. the NEPA l{arI.d­
l::cck requires nocice to 1:e g:.ve.'1 to di:fere.."'1t ;:ecple i..'P1. differe."":.c \'Jays than 
1M:lU1d be necessary u.I1!:2r Part. :2, the NEP.Zl... P .. anaJ:o:k controls. TI-.at: fact dces 
l":.Ot, haNeve~, ~"""e a f~d:ir.g cr..at Part 2 is carple!:ely s ... .:tp;rseded. 

Tl'...e Area Director bas f2J.led in this case to ~""Si.!ade t..'l-,e Bca..~ tr.at 
ths...-re is r.o ~ighc of afPeal fran a fO'1SI decision 1...l!lI"'''''''''' P2't; :2. ...TI:,..e Board 
is also disturb=d ti'.at: t::r...e~~J:;:: !p.ic:ed ignore ~S:.t: __ t.£.at i.~te...""'ested 
perSOf'.5 t:o Cms NEi5"~ croceecDr..g were 5t:ecifically irtfcl.1l"ed d'.a-c. c.r.ere was a 
ri"Cm:-- of a-.=ceal wY.ie-~-part '"'2 .--&Eea."""C..; its analys'1.s U of -::,.i.:;' ",li.reaDire---ctor I s-

. arSurre'1ts cnr:.his·Z.sDe, tEe'3ca.yoQ decl~..es to hold t:.:a-c. t:"= FCN.S:: cL"'Cision 
was not: gcven:ed by 25 C2R 2 .. 6 (b). It: the..YBfore concl\.l.&;s ct'.at advettise­
Tre.1'J.t of the t:irfll:::er sale prior t.o the expiration of the a~l pericd vio­
lated t:-.e stay provision '" 

Cesoite t.:'1is c~clu.sicn, t:-,:, real auestion tr-.at ITltwt l::e de-:ided is 
wi"..ether BrA 's e--rrcr '.,;as t...':e prO>a.ffi3ce cause for any fir.a"".C:"3.l loss that 
r.u.ght: be inc..l.....-rreo. CV t.!:e Tri1:es. Th2 ECa:ra cor;,cliides that: :. C rrraS not:. r-i 
ti'.ere had .i:e"'n t".o a:coeal fran t.!".e FaNSI.. c.'1e t':"''1l!::er sale c::'!..tld have CeoJ} 
aevert.ise:i and aW"'cl:'Cied., ar'..d. l~J'esci.r.g ca...:..ld r..ave l;e;".m C:ur...ng calerOdar rea:: 
~. 10/ ':"r..e ad\.~iserrer..c ",cu1d l'..ave l:ee..'1 delayed, at r.cst t aTl aCditional 
20 Cays, or until apprax.ima::E~ly .Augl.!st 5, 1994. Re;-cr-'-..less c,f wheth.e:!:" BIA 
il1Ple.'Te."1ct0., t,;:",c, ro'5I premat.1.lTp 1 y f ~: fer appellant I s ar=eal. the decision 
v.culd p.ave already eee."'1 irrple . .'re."'1ce-.J., ana t.& Tr£s 'M:)UJ.d already have 
recel."--ecl. i."1cane U!'.der u:e sa::ie cont:::act. 

Altbough appella..~': I s ~~'·rE.m:: ccr.ce-"'T.ir.g t:..he e.-q::ectatl.cn of L."1.CaTe 

has a SL.~icial at:t.racticn, and despite the fact that: t.~ A...---ea Director's 

10/ Altbtxgh t.:r~ SL.~rint:en::l..ent spoke i:'. te.r!1'.s of L"1ccr.e -::r..:ring fiscal year 
1994, t:..h.e Bca..."'"ci dces r.ct kr:.CM what fiscal year L.."..e TrD:es use. 
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argurrents are not };':ersuasive, ~Eoard ccncludes t...lJat tr.e proximate cause 
~ any fi.T1aIlcial loss to the TriCes is apr:ellant' s a~ of t:he FCNS!. IIi' 

Awellant also raises o&.er argurre."lts based on the fail,.u:e to await the 
e:<piratiOn of the app;aJ. pe=icd before inplerrenting the FeNS!. It states 
that t...!U.s timber sale has bee..'1 under consideration since Jant.!a-.ry' 1991, and 
bas teen wit.'1dra·..vr. a.,-.d revised t~ee tirres. J...pp:=llant asse.-""l:S that, in vie'", 
of the already lengthy 6::1a:;s, "any dslay caused by the appeal of this tim­
l::er sale is mininBl by c~ison" (Notice of p~ at 3). 'This argurre.~t 
is unpersuasive. Regardless of h.o\.-: long the sale had l:eer.. conte.'nplated, tr.e 
FONSI was approved in tiIre to 1::e irrplerrented during 1.994. Again, but fer 
apcellant I s acr::ea.l, v..ould ra.ve l:ec1.L'1 'Jl"lder the sale cont-'1Oct 

c:. S feUlt. ~, t!'!e-pre~s~tuation 
addressed by 2S 

Appellant r.e..xt ccnte!'.d.s t..'1at "any loss to a. contracter fran delay of 
this sale <kes not lie with the apr::ellant." (Ibid.). This a:rguI1'Elt is not 
relev-ant. ;'~a1'1t.. is I'1.ot l::ei.'19' asked tQ rose a b;:md t~ protect the f';nan,-

; 1 ;1'1 ero~l'"~ f;~]., ......... ~.-..... ra:::r.er the b:lr.a. is to protect ehe fir.an-
cial i."'rt:e----es'C.s of the Trites. 

Finally, a~la'1.t raises two a-~'i.ts against ~ ter..d based on an 
asse~ic:l that t.he Tr:il:es will actu.::.lly l:enefi'C. frcm tl'.e a~. It first 
argues "t...1;a.t t..'rJ.e wmlesale value of sawlcgs has ir.creased in !vbnt.2I'.a fran 
$527 million in 1992 to $724 millicn in 1993 .". ... ... .Delay of this t~ 
sale ~.di.~a c~liance wit."1 1'<"EP.~ sta."'l.d:3 to incease reV""JlUES to the * * * 
TriJ:es" (Ibid.). - Ir. ro"'---9;O!1Se to tbis a..""g'l.llTe!'lt I tJ-.:.e ;'.rea Director prese..~ts 
evider.ce i.r'..dicatir.g t:.at tr~ value ef sawlcgs decreased 1.'"1 1994. 

TI-.e Ecard takes off'; cial nctice of tre ext-rerre 'VOlatility of the +-im-
be...- ITa .. r Sven osst..rrnin tt..at inC!"-2~e1 re~le'1ues to 1.,0. 'h-~ s cculd ulti-
rratel V Ce as.::.' IN ~ c,l:. is im:ossible without a cryst:.al Call, the fact re-
rna:!.z'.s rl"'.a.c t+£ Tri1:es rzve lost rE"l~ .. r;:ue lil 1994. _cause cf +-;"0 r:r!' T -

~ wi " -"';:::yp tQ rmke up f'cr ttis loss tbrcuqn tJ:-...e use of ct.b:.r Iescu.rCes. 

A:-,",?=l1ant also asserts tJ:'l.at II [d} elay cf this ti.rru::::er sale * * ... [wi-11] 
result in an overall net be..r'1efit to crE t:.ril:es by ensuring ccrnpliance with 
envircnrren.tal laws tf...at will protect tre overall dive:r:sity of tribal lands" 
(Notice of l>.pfeal at 3), all.d t.bat "ere l".orl-ccntre-rcial forest values that 
(it] see.'<.s to prc~ect ti'..rcugh its a~ * * * are E:.:.'"'l~sed ,,.;i~~ the 
i. .. ·1terests of tr.e Indian ~..ef:'cia.ries that t.'·"...e fede-oral trust:. created by 
(25 U.S.C.] §§ 406-407 is Cesigr~ to protecc" (~l~Er.~al 3eat~~c ac 

\l,?-- 9). .tF..ellar.t argv.es tr..at Concress inter.ded &:<3:;: Indian tirneer l::e ma!".aqed 
~ nee "solely i."l te::::TI"S of irrrrediat.e rrcr.eta..ry gain, 11 but also "for v-~ues 

11/ 1.'1 effect. wb.at: tre advertiserrent of the ti."i'ber sale h.as done is to pro­
vide a concrete rreasu...v-e of caluas;-es for the EJTOt:nt: of t.he IXJte..~tial financial 
less. Wit..""'.out the advertiserrent ar.d the p~f t...1-Jat it prDVides of tt.e te.."1rS 
\:J".der which a willi..'19' purc.~ser v.culd contract, t..'-le orrount. of potential dam­
ages w=ulci have bee.'1 specc.tlatiVE: to sare exte."lt. 
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ether t:.'"'..an the sale of t:.rr.!:er wb..ere Such uses iuJ:tr.2r the goals of t.:rus1: <I 

(Ibid.). Appellant cc."'}cl:..:des that "the nUI'e.-"CUS .. '* ... e.'1Vl.ror.:rrencai Lene'" 
fits t..;,at. [it] sec".j(s to cmtE:ct: i..'"1 ics acreal aCC!1.le to the If'man be."lefici ~ 
aries and their r.eirs. YcreoV'e!: these gains offset aITl sr.Drt:.-te:rm financial 
loss troat might res..1lt :::-::m delayir .. g che sale uncil the BIA sa'C~sfies t.he 
requi:r:e."1"e..'1t.s of, NEP.!l,," (~). 

The Area Di:r:ecr:or ::-e.-ap:Jnds t:..r..at t!'ti.s timl:er sale; rr:u.st be judged by 
che st~~~ ot 2S U.S.C. § 407, wb~~~ cor~e~~ t~ sale of ~Ijbal tLueer, 
not section 406 I whic.:'1 ccnce:r'l1S the sale 0::: allotted tirnb:r I and fr.:m which 
appellant. quot.es. ..J1/ 

The Ecard dces roOt: adc:lrl;~ss t..1.e A...-ea Director's reso::;n.se recause it 
finds t.ha1: a~...ella.'"1t:' s belie:: that the prote-::tion cf ove...""d.ll diversity cf 
t.rib3.1 lands arn of r..on-c:::mt"f!Tcial forest values is to r..."-e Til.CeS I b§r.eI~C , 
e'JeIl assuming arot;,<::>neo t..h..ac t:r£se issues are ~sed Wlt1iL"l 5ec:.ions 406 

')1.?- and 407 I :'s sirrol v ree ~ ~ eV~U1t to a deteminaticn of W'heti'..er tb.e Tri.bes may 
?1\. l::e fir.a..'"1cia.l.l V Ba:"r"lTec1 tv r.be =ae.l.av ot tl"'.e U!J'1.l:)';r S?.l.e cat.:.Sea FY Crus ~aI. 

'I'h.e-""efore, tl".e Beard reciec:ts arme 11ant I s ~r'r.::: t~t a b:m.d is not: 
appropriate. J 

~.ppellant' s second rrajor a.rgt.rrrent is that 1:...~ PDard should waive a l:cr-.d 
tiL", tJI..e L'1.terescs of j1.:.S-:ice" (Notice of Appeal at 1) rec:ause aJ;Pell: <AX: does 
not have tb..e rescur::es to OO:Jt a substa..l'J.tial tcr..d. l-..:Jt:ella..1'"J.'t: conter.c.s: - ~~ 

It is agai...'1.St public !=Olicy 'Co require (a bond fr.:m] ... * * 
a non-profit group, wit.b no financial stake L", tl"..e outcare 
of t.lUs case L ..... hlc..'rJ. se€~) Cf1~y to require that t.he Unit.ed 
States' e.."IVirolJl"t"e!'1.t.al pl:otection law'S 1:e enforced up::n a pub­
lic land mar'...a.ge.'le!'lt asency. To require anyt...illr.g rrcre t..lwn a 

12/ 5ec'Cicn 406 (a) provlc.es in pert':"l'J.eIlt. parr.: 
11Th..:. tirnl:>=r CI'l. err! Il"'..ci~U'l lard :-.eld under a trust or Qt.r..e.r pat.ent. con:­

taining rescrictior..s en alienatior..s may be sold by tr..e CI.T.Er or CI.Yl'1..ers with 
cr..e ccnsent of rr.e Secreca..·'''y of the Ir:.terior '% * .... Sales of tirr.l::e: under 
this subsecr.ion sb..all be re.s€~:i UJ:Cn a coI'l.:sideraticn of tt..e needs and best 
int:e-~scs of the Indian CwTe~ and his heirs. T'Cle S-ec::-etar'l s.iJall ta:><:e inca 
rons:'deration, art"Cr1.g otrer drings, (1) t:h.e state of gro..-.'tl"' ... cf the tirrber a'1d 
the need for rra...iI".tainir.g the prcCuc:.i~le capacity of the land for the l::e."le:it 
of the owner ar.d his heirs, (2) the hig);..est: and rest use cf the lar.d, inclu­
di..'1g tbe advisabilit.y ar:.d pract:icality of devotir..g it. co at..lie!:' uses for the 
l::enefit cf tt.e C'..vr:e::- ar.d his b.eirs, ar..d (3) tc.e prese:-.t or.d f'...ltlL.""C financial 
needs af t);.e: cwner and r.i.s h;~irs." 

Section 407 prcvices in pertine.'1t part: 
~Under r~at.iOI"'..s 'Orescri1::ed bv t...~ Secreca~y c;f t.b.e L"lte.rior, tt.e 

~t~itrl::er~:::;:.;::.cn:::::~un=::a.L~-2I~c~c:=t~ea.~'~t~:r'-:~~~=--l.l .. U"'~ld::-::i.r.=.~Il1O.l.~"=i ::::an==re~_=s~e,:r-:,:',"a~;:=:i;=:C:~. :.s~:::;c;:r~c:.:n=cj'th~l.eJ::=""~l::Bl::~~·::':_J 
ne.l.Q 1..'"1 trust. for tri.'cf:s rray be scld in accordance 'Hith the princ~les of .. 
sustai."led-yield rraLJaC'err~t or t,~ c.:!I\"e..""t t£'.e lana to a rrore d~s.irable use. " 
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naninal l:;.cr1..d :runs contra~y to NEPA I S pUI"fX)se of prr::rroting pub­
l~c invob/er;e_1'1t a11d \\U.lld discourage citizen suits. (1:1/] ~ 

(rd. at 1-~) . 

~llant c.:.tes Natu......-al Resources ~fenEe Council, Inc. v. r-brtcn, 
377 F. Supp. 167 (D.D.C. 1971), and several similar cases, in support of 
its :t:Ositicn. The: Board has carefully read all of the cases cited by appel­
lant ar.d finds tb...ere are tv.o significant factual differences l::etween this 
case and the cases cited. 

Fi.....-sc, eac..'1. of the cited case:s cance...."TIS whether a FeA...£.!!:'al court ~d 
requL~ t..~ P='stli>.g of security under Rule 6S (c) of the Fer.....eral Rules of 
Ci"lil Prccedure irL order for a nan-profit-organization plaintiff co obtain 
a resc:tail'ling o~...er or injunction iIl F~ral CO\Lrt. li! In sumrary, the 
courts l'.a:ve g""--ne..""ally Cetenni.'i.ed tr..at requi.ri..~ t.1e postL~ of rrore than 
nc:m.ir..a1 sect.lrir.y w:::-uld deprive citizens a.."ld concemed g-.. v\..'Ps of the oppor­
tunity to cbtain judicial review azrl \-tCUlc. t...'1wart. tr.:P. intent of COngress 
to enccurage citizen suits under NEPA. 

The present case lr .. volves adIT\.irl..istrative review of an agency decision. 
Appella'i.c r:=ese.':.ts nD analysis as to why acmi:1istrative Frocedures l::efore 
tl-..e J:eparcrre.."1t muse l:x;: iCe..'1tical to the procedt.:...ves e.rnplcye.:i by tr..e FeA....eral 
courts. Tr...e .L'"lte::c cf t..."1e courts ,i.'i. c-veati..'1g this e.xerpticn W-c;:tS clearly 
to provide a judicial for.IDl for citizen suits \ll1d.e ~A. 'l"1".:iB inte.."1t is 
ccr.sis:e.'i.c with NEPAl s e.>q?!'essed. Seal ofe..'1COuraging citizen participation. 
haHe'Jer, judicial review is not limited 1:"1 t.."'..e i~iticil of an· appeal b:md 
in 6...'1 admi...'1i.strativ-e forum. Appellant has ti'.e cpticn of filing Stlit in Fed­
e.-""'al COl..:.r:.. If c...'.:..e courc accepts the case, c.pp:llant. \'~ulc. tb.erl l::e subj eet: 
to t..'1.e rules of t..:.'"lat cOU-~, rather t..iw1 tb.ose of t±e D;partrr~t. 

'TI'..e Ecard IS in'; tial Celie:: that t..'h..e repartrrent is r:.et probibit~d fr::m 
~sir;.g an appeal h::nd L-.:. an aGrniI".ist:.."'"ative proceecl.i-'1g unc"""'" NEPA tecause 
of tr.e r:cssibilit:.y t:h:.t: a Feda....-al ccu:::-c. 'nDUld r~t ~~ ti'.e p8sting of 

13/ 42 U.S.C. § 4331 (a) provides in pertinent part: 
11'lr..e Congress * * * declares er..at: it is \:i:1..e continui.r>.g policy of th...e 

Federal Gove:mrrent, in cccperation with State aI"'..a. lcY'"...al gcvel:TJrents, and 
ct..~ ccr.ce...""TIEd. p±lic and private organizations I to use all ?racticable 
rreans aJ'I..a measures * * '* in a rnanr;er calculated to fcste.:!:' and prcxrcte t1--e 
ge.'1e..-""'al welfare, to create and maintain ccr.d.itiOIi.s \.lIlCe'" 'Whic.'l. rran ar.d 
J:'I.atu....v-e can e..xisc l.i. p~duct:.iV'e ha.~, 0I"'..d fulfill tbe so::ial, econcmic, 
and ctr.er require.'T'S:ts of Pl.-eser:t aI'..d future gene_ratiar..s of Arre::::-icans." 
,U/ Me 65 (c) provides: 

II (el Sec..Jrity. No resr....·· .. aining order or prelirni .. '"ld.ry inju:~cticn shall 
issue except:. U~"1 t.he givir'..g of security bf the applicant, in such sum as 
the court deems proper, fer the payrrent of suc..1j. costs ara 6rrages as may . 
l:e incurred or suffe:red. by any IA-Y"t.y who is fc-...rr:d to r.ave heel wrongfully 
enjoined or res-:.rained. No suc-'1 seC'zity shall be ~red of the UrJoit.ed 
States or of an officer or agencl t.hereof. II 
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security i.'1 a jt:.ciicial prxee-' ... ~ing, is stre..'1gthe.r.ed l:y its aIE.lysis of .. -= 
second facr:-..:al d.i.fference l::et\\le€:I1 this case and t.b"" cases cited by a~ 
la'1.c, LsL, ti"'.e fact t:-.at r~r.e of t:-.cse cases involved t.:."'...e D=parttrent' ,1BI1-
agerr.enc cf, Irilian t:ust lands. 

The cases appellant cites conce-'lT.eel lands owned in fee 't:y tr-.e T' ,':00 
States, or privately ownei fee lands that ","ere in S~ way impacte.c .{ 
t..P.e e:q:er..d.itu..-re of Fecie.~l funds. He....-r-e, the lands involved are'cw"d bv 
t:~ Uni.ted States in r:.rusc. for ti".e 'f:!:"'i:::Ees! In takina actio.'1S re ~, i...1'1g to 

sr..ese .J.ar.cs, ere De~ire,..,t: is act:na in a f~ duciary r::acacit.., of the high­
est nacu...""e. See, £J!:., Se.rni."101,o Natien v. lJnited Sta::es, 316 U.S. 286, 296-
97 (1942). Eased. t.:p:Jn app=11ant:' s scate..rrer'.t t.hat it is tre:..--ely t:.ry:i.r:g to 
e.'1£orce fe-4"'~l erNircr..rrenca.l protec':icn laws "u;::on a public land nBnage­
rre.'1.t: agency" (Notice of /I.ppeal at 2), it app=ars that. appellant. equates the 
D;partrrem::.' s ~ibilit.ies as an o,..ner/n'CU"..ager of F..:blic la.r.ds with its 
re..9,:Cn9ibil:"ties as a tr..lStee of Indian lar.cs. 15/ 

~.e Beard :-.as held, r.O-Ne~·r, "'rl;,t Indian lar~ds are f'..ot wublic l.;;ndg, 
.ar.d trE laws applicable co DUbJ..:.c l~.cs do r..oc necessarily acolv to trust 
lands. See,~, Star Lake Rcc..lrcad Co. v. Nava"to Area. Director, 15 IBIA 
220, 94 I.D. 353, recon. d.enieq., 15 IBrA 271 (1987) i di$1-': ssed, Star Lake 
Railroad ~. v. Lui an, 737 F. ~~. 103 (D.D.C. 1990); aff'd, 925 F.2d 490 
(D.C. Ci .,.... 1.991) (requiremencs of scatutes goverr'..ir..g righ':.s-cf-way on tl-.e 

F.iolic lands are roOt: to be read im:o s~acutes gcve~g rights-of-way on 
rndion crust lands). As t:t...s differ<"J'.ce l::etw=en pJblic lands ai"d Indj an 
L"'1.l9C laru5.s rela':.eB to' t..rus case, t:.."'le BCa3?a lS r.ct a~Qf ;;II!¥ re~;rul.at"4 00 
alIowirS wl-..e im::csi tion of an '~o:ea.l. tend in relation to administrative 
~eM of NEPA cr.~J.ciJ.9!~~~~ of the ~~.c. lands--:.. The faa tJ'I-:al;. 
cr.e Cepa.'l"'"t.rre.'lt b...as prcmu1gated regulacicns whic...1. allCW' tl-e i~osit:icn of a 
}:a1.d i.'1 relation co tr.e use of rndian tnlSt lar.ds sr.,.o...'S tr~t: it vie.ws its 

"'1': . l-. ' .4 • ~~ 1 re~..sJ.O~ l.c:.es 1r. tl":'S area '.....:. __ e~'1.t y. 

Appellanc com::.e.. ... .d.s tbac tl:"'.e Ar=....a Director l:elie'Ees t:-.e aa:eal rond 
requlaticn ::-upe::-seo1....eS };E"A regu.:.re.rre.'1.ts. 11'.e Eoa.-""ti disas;:-ees. There is 
no quescion 0:: "~rser'...i.r.Lg" !:B-""'e; ~c...h..er, .tJ".a issue is cr.e of reconc'; 1; T"J.g 
tv.-a very inp?:rcar.c Fecie....""'al :e:1 ~ cies--the t:.nlSt. ::;i"sp:r;.::~j, i ity a...--Jct env~ron­
JTe.1'1tal p:ccection- -iJ.i. tre 6€';5iYf" T"C' S ac:imir'...iscracive orccee.dincs. ~ 
t~t reS'9:rl~ibilit.v reauires t.r..s t:ecar:.rre.flt t~ cc-J.S:'Cer iSSL:.es in ss-
ins: accior..s C-i. Irrlisn t~ l;;r.:e.s t.r3.C it: would :roOt norrrally consl.der W!' • .en 
takir..a ac:icns en. c.."'.e public' 12J.-u1s. '1'tesecIi.r:r:e-rt:>'1c ~SSl.;.eS arlSe ill aIr 
cases, not just: ores ur.der NEF.~.. ~ot t:J cansiciez- t.hesa :"ssues \..ould S.lO­

jeet the ~rrenc to suit :cr breaCh of trust:.._ 

.J.5/ Tr.e Eca..."'"ti is aware chat. :: . ..'1. DaviS, s..n:::ra, the c~ b:.;sed its decisic:1 
chat Indian trus~ br.ds we:=e ~:ubjeCt. t~ NEFF. in pre en its scate.rre..'1.C cr.ac 
the eepar:.-renc also beld public lar..ds in t~t: for the p=cple of the l1r'..iced 
Staces. Tr..e Ecard is r.cc Cl'....-a:re of c..;y judicial Cecisicn r.oldi..T"J.g the United 
States to t:he se.rre high fiducia..-ry sta."'..dards in regard to its actiOI".B en ti'.e 
public la.nc.s as tr.e SUP:rB..rte CoU!."t:. has required .in re;ard co its actions rel­
at:.ive to Ir~an trust lar~. 
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.!!:le tl'USt resp::JI1Sibility requi..-res t.~ te'oartrrel'1t to act in tr..e }:est: 
interest. .of the be..'1.etlcial CWt1e..-VS in any action it takes in 'regard to Indian 
trust land. Here, the tribal owner e..~ed incare in 1994 fran the tinter 
sale. The fact t.hat no incare will l:e ge!le-~t.ed it" ... 1994 as a result of ap­
fellant I S appeaJ. is a fact wz,..ic..'1 the Deput!rer.t. ITn..1.St add..""ess in acting in 
the 1:est. interests .of tbe beneficial owner. 

After considering appellant I s azgurrent for a waiver cf tr..e l:cnd in 
light of the in;:ortant. folicies e:<p::essed in NEFA ar.d the trust resp:msi­
bility, the Board dec1 ll1eS to waive the l:cnd. 

Appellant I s final group of a.rgt.mE!lts allege t....'1at BIA ha3 ~ 
ap-~11ar.t. I s efforts to cbtain review of the rrerits of the FUNSI decision. 
Appellant first assert:s tbatBIA failed to re.zt:O!1d to tv.o requests, dated 

. Septetnbez 20 and Septerrber 23, 1994, for financial information necessarj-' 
for the preparaticn of t....llls a~al. The Area Direct:::::- suhrits ~lidence 
t..~t a reSJ;:CnSe 'N-"-S prcvided C~ Sept.ember 29, 1994, info:ming appellant 
that sore of t..~ requ.es-ced infcr.nation was prct.ecced by Federal law frcrn 
public disclosu:re and tt.e rerrainir.g infomation would be provided. In his 
~..sp::mse to appellant I S supple.'!Ental staterre.."1.t, the Area Director clarifies 
that the Fecle......-ru. law prohibi ~ing disclcsure is tl-..e Pri va'::j Act, 5 U. S . c. 
§ 552a. The Eca.."'"Ci finds tbat awellant received. a reS}.X."'1Ee.; it. was just 
not ti'..e one it wanted. 

F\.1rt:i-.e-"1l'Ore, t.'r-I.e Beard concludes tr.at, cont~ •• .ry to aPfel1ar ... t I s asser­
tions, the information it. req:l:esced in tr.." Septente:::- 20 ar.d 23 letters was 
r..ot relevant to t...'rlls appeal. Apfellant req:u.eSted: Ill. Fi.."13I".cial state..rre..T'J.ts 
for tr.e BIA Ti.'Tli:er Prcgr"d:\ for tr..e (T.ci.bes) for the years 1991 th...""OUgh 1994. 
2. Size of prcposed C'..l.tting tJI'1.its a..'1d sil vicultural prasctiptions for the 
.;, * 1< tilr.be= sale 11 (sept. 20, 1994, lette:::- at 1) ( ar..d :3. II a copy of the. Tim­
ber Sale Prosceccus" (Sect. 23, 1994/ letter at 1). Ite.rr.s 2 ar..d 3 relate 
to the FU'SI appeal, r..ot· to tr£ itrp::J,si!:ion of a lY-ur:d. Ita'll 1 is not rele­
v-c:nt to the b=r.d appeal, ar...d, l::a.-~ on the limited inforration before t.he 
Ecard, does not appear to be relevant to the FCNSI a~. Ev-e."1. assuming 
t.'1e....""'e was delay by EIA in resp:mding to tte letters, a matter t.he B::a.rd 
Cces rot deciee, appellant was not ha.rrre<.i in preparing this aPJ;:€al by ?-'Tj 
such delay. 16/ . 

~.pp:llant also S\:.~gests "tr.:at cr..-; appeal ro'1d mechar-..ism is anc~ 
tret:..'r-I.cd. l::eir...g used to discou......-age (its] pursuit of aCminist::-at':'ve relief" 
(S~lemental Stat~"1.C at S). Realistically, tr~ impcsiticl of a ~~ 

tray well result in a decision not: to pursue admi."'list.rath-e re:redies or 
to see.I( judicial revie·.... irrtrediately. TrJ.s is tr\:.e wher..eve:.- a l:::ond is 
req..U.red ar..d regardless of the nature of t..'-:e unde:::lyi_1J.g com:::.vve-Y'SY. 

12/ ~ delay in BTA 's :respcnse may be attribt.:.table to tte fact that ap­
~l1ant sent its lett:ers to t1".e Area Direct:or, . rot. to cO'..:I1Sel representing 
tr..e A..v-ea Director. Tr.e Beard agrees with t.he .i\...rea Di.rect:or t:..i)at appellant: 
should have k:ru:1,.,n that ir..quiries in on-go~ litigation iIi. which CO\J!lSel 
r.as ente!'ed an appeararu::e sl"'.ou1d l:e direcced to counsel, noe tl-..e pe::"son 
represented. 
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under t:....~ Ci!'Cl...lrnStances of this case and. based \lIXi11 t}.e ConClUSOl:Y ar­
gtm"e.."'l'CS maCe by appellant, the Board CanI".oc ccnclude t:-..a:: a b::;;nd was ittp::)Sed 
for the pu...~se of disCC'ura~.Jlg a~l1ant. I s substaliti ve appeal, rat.he!:' t.han 
protecting tr..e TriJ:es I fi.~..ancial inte...v-ests. 

Appellant did not c.."1alle.'1ge t..1je specific a.rrount of t....'1e l::ond, but the 
Eoa-vd addresses dus issue ur.der its authority to correct:. rrenifest: injus'Cice 
or e_i-r. 17/ The SUCerir..te."'l.::Ier.t based r.is reauest: for a $29,'000 oo~.d on 
$27,619 in -irlte-""es'C whlc."l 'f.Ollld be lost btl the -Tri.l:es, and $1,385 for sale 
pac:k2se rene'", arn reconciliac ioo, ccpying and mailing, a.."1d readvertiserrent. 
Neit:l-.er t.\;e ~inter'.6.ent r..cr· tr-..e Area Director provided information con­
ce..""!'J.ng whet.~ the $1,385 \orOUld l::e spe.?'lt by the Tr.J::es or by BI2\. F.cwever, 
t...1.e descript:.cn of the sale package review and rec:;~.ciliation arrount states 
we. t.lUs r..lliC':.ion ....auld te perlorrred by a. "GS-9 foro...s'Cer, a which suggests 
t..l-)at e:.e expense ~d be ir:o.u:red by BTA. Furtherrrcre, as discussed ~, 
ti1.ese r...lr-.ds were ir'..itially e:·:;er..ded in violation of che stay provisim of 
2S ern :2. 6 (b) . 

Even if the Beard )ir-ere to bold t..~t financi3.1 losses that might l::e sus­
tair.ed by BIA could l:e covered iI1 ;;u." appeai l:ond, a holding it spec:l.fica11y 
dces not. !1'ake I tIe fact; tl'.:at tl".ese ccsts can 1:e consid"'ree finaTlCial losses 
cnly recause ErA d:.d not: delay U.:. tirnCer sale am"e-""1:iserre..l1t OO1:i1 the ap­
peal ~icd ~~c. expi..red cc::rv-"JlCeS t..'1e soa...-o. that U.2y sl;rt',lld noe: t:e COV'e-~ 
i.~ arrt bond. 

Tr..erefcre, ptL..-s'J.an'C to the authority delegated to the Board of Indian 
1-.geals by t..~ Secretary of the Interior, 43 CFR 4. .1, ~...is appeal fran t.~ 
Portland A..rea Director's 1ox.gust ll, 1994, i~sition of an appeal b::md is 
c.oc.J{eteO., and tIe d....acisicn is affirrred, altl-..cugh~..e am:JUnt of the 1:ond is 
reduced to $27, 619 . 

I concur: 

~'/-J 17'( 
.-:-------_ ... - .- .. ---

17/ 43 crR 4.318 provides: 
";'.n acceal shall l:e limi'ced to those issues which. we.....-e 1r * 11 before 

cr.e officiai cf t: ..... ..,e Bureau of Ir..dian Affairs on review. F~ver I except 
as scecificall v limited 1-'1 t..l-).is part or in title 25 of t. ...... a <:ode of Fed­
e-..-al Reg...llatiC:-..s I t.he Beard sr-..all not l:::e limi'Ceel in its scq::e of review 
ar.d liay e.xercise tl-..a inherent: aut.bority of the Secret~ry t.o correct a 
rranifest injustice or error where appropriate." 
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