MINUTES

MONTANA SENATE
54th LEGISLATURE - REGULAR SESSION

COMMITTEE ON NATURAL RESOURCES

Call to Order: By CHAIRMAN LORENTS GROSFIELD, on March 1, 1995,
at 3:00 PM

ROLL CALL

Members Present:
Sen. Lorents Grosfield, Chairman (R)
Sen. Larry J. Tveit, Vice Chairman (R)
Sen. Mack Cole (R)
Sen. William S. Crismore (R)
Sen. Mike Foster (R)
Sen. Thomas F. Keating (R)
Sen. Ken Miller (R)
Sen. Vivian M. Brooke (D)
Sen. B.F. "Chris" Christiaens (D)
Sen. Jeff Weldon (D)
Sen. Bill Wilson (D)

Members Excused: None
Members Absent: None

Staff Present: Todd Everts, Environmental Quality Council
Theda Rossberg, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:
Hearing: HB 274, HB 263, HB 381, HB 162
Executive Action: None
{Tape: 1; Side: a)

HEARING ON HB 274

Opening Statement by Sponsor:

REPRESENTATIVE DOUG WAGNER, HD #83, HUNGRY HORSE, told the
committee he was introducing HB 274 to assist the Department of
State Lands (DSL) in managing its numerous tracts of landlocked
trust lands for optimum return (EXHIBIT #1).
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Proponentg’ Tegtimony:

Cary Hegreberg, Montana Wood Products Association, said
professional foresters employed by timber companies and DSL field
foresters had pointed out that DSL had no viable way to capture
timber revenue from many sections of school trust land which are
landlocked by private ownership.

He said no one intended to usurp the rights of private property
owners who own or lease lands adjacent to timbered school trust
lands. The bill stated that in cases where private landowners
were willing to grant access for a limited timeframe, the
department staff could negotiate a limited timber sale without
going through the full MEPA process. Full fair market value
would still be secured for timber sold, even though competitive
bids would not be solicited. The Bureau of Land Management
currently uses a similar system.

Ed Egan, Brand S Lumber Company, Townsend, told the committee he
was a professional forester and supported HB 274 because it would
give DSL the flexibility needed to properly manage landlocked
timber (EXHIBIT #2).

George Bailey, President, Montana Association of School
Superintendents, supported the bill because his organization felt
HB 274 would lead to sustained yield of timber from school trust
lands.

Richard Harwood, said there wasn’t much timber in Toole County
but he had some experience with state leases and was in favor of
the bill. TIf the state’s purpose was maximum income on forest
land, that land should probably be turned into 5-acre cabin sites
(EXHIBIT #3).

Dan Pittman, Forest Resources of Montana, said he worked with
landowners statewide on forest properties and he supported HB
274.

Opponents’ Testimony:

Stan Frasier, Helena, objected to the provision in the bill that
would exempt sales from MEPA requirements. He did not object to
a shorter timeframe to meet those requirements, however.

Steve Kelly, Friends of the Wild Swan, opposed the bill because
it would establish bad public land policy and set a dangerous
anti-environmental precedent (EXHIBIT #4).

Janet Ellis, Montana Audubon Legislative Fund, was also concerned
with the MEPA exemption. Currently salvage sales have to go
through MEPA compliance, but in emergency situations that
compliance only involves a one-page letter explaining what was
done and why. It provides a tracking process.
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John Gatchell, Montana Wilderness Association, agreed with Janet
Ellis on the MEPA exemption in regard to emergencies, as he felt
they were being properly treated at the present time.

Debby Smith, Sierra Club, opposed the bill because of the MEPA
exclusion.

Jim Emerson, Helena, said several things about the bill concerned
him. He said he had property adjoining a school section and he
might want to sell 10-acre parcels. His property has good
timber. If the state decided to clearcut its timber, Mr.
Emerson’s property value would be depreciated. He asked if that
contingency were addressed in the bill.

Questions From Committee Members and Responses:

SENATOR VIVIAN BROOKE asked why the sponsor had not signed the
fiscal note.

REPRESENTATIVE WAGNER replied that he not only neglected to sign
it, he hadn’'t even brought it with him. He recalled that he had
been uncertain how DSL had arrived at some of the values on the
fiscal note and had been referred to the DSL Missoula office. He
said they told him timber values change frequently - nothing was
locked in and by the time the session was over all costs could be
changed so there was no need for him to sign it.

SENATOR BROOKE asked if that meant that he would sign it.
REPRESENTATIVE WAGNER responded that he would.

SENATOR LARRY TVEIT, SD #50, SIDNEY, asked if the timber cutting
referred to in the bill would be clearcutting. He asked if there
would be control over clearcutting.

REPRESENTATIVE WAGNER said that would be up to DSL. He said the
bill was meant to grant access and management capabilities to the
department.

SENATOR WILLIAM CRISMORE, SD #41, LIBBY, asked Bud Clinch how he
would handle a negotiated sale.

Bud Clinch, Commissioner, DSL, said values are determined by
using a three-year average of sales. In the case of a specific
case where access would be granted by a landowner, they would
look at documented stumpage prices of comparable sales and
monthly reports. Information on full market value is readily
available through his department. It could be provided to anyone
requesting it.

SENATOR BROOKE asked about fair and full market value and asked
if line 30 should refer to fair or full market value.
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MR. CLINCH said the two words are used interchangeably, but
relative to their fiduciary requirement for the school trust, the
proper term was "full" market value.

SENATOR BROOKE asked Mr. Bailey about the fact that there was no
mention of additional money coming into schools through this
bill. She asked why school superintendents were in such strong
support of the bill.

Mr. Bailey replied that he was glad he had been asked that
question because it would save him a trip. HB 201 was expected
to be heard in several days, and that bill would fund technology
for the students of Montana. He said Mr. Regan had commented
that schools needed help. The legislature had given no extra
funding for schools at the time schools should be retooled. If
an increased monetary yield from state forests should be
realized, HB 201 would assist the school children of Montana.

SENATOR BROOKE asked if the revenue shown on the fiscal note were
intended for technology. Mr. Bailey said HB 201 would mandate
that any increased revenue above 1994 levels would go into a
technology fund that would be provided to each district in the
state. The projection was around $12 million/year. He thought
the state was obligated to either sell the landlocked land or
manage it through a bill like HB 274.

CHAIRMAN GROSFIELD asked if DSL were involved in preparation of
the fiscal note. Mr. Clinch replied that they were. CHAIRMAN
GROSFIELD said Item 8 of the fiscal note referred to emergencies
and he didn’t see the definition of emergency in the bill or in
MEPA. He asked where it came from.

Pat Flowers, DSL, said that "emergencies" were in the original
language of the bill and DSL felt it should be interpreted and it
was put in quotes to signify it was a DSL definition.

CHAIRMAN GROSFIELD asked how the assumed annual 1.3 million board
feet were determined in Item 3. Mr. Flowers said they looked at
potential harvest levels that would meet the criteria of
"emergency." He said in most instances, salvage operations won’t
be emergencies.

CHAIRMAN GROSFIELD asked REPRESENTATIVE WAGNER about the
projected 1 million board feet target in the bill that could be
included in an expedited sale, while current law is 100,000. He
asked why the total was so high. REPRESENTATIVE WAGNER said the
department could answer that question better than he.

MR. CLINCH said he assumed it was a figure projected to reflect
existing situations. Most emergency situations are substantially
smaller than that. Emergency rules were generally not used in
larger situations because the department felt that other
resources might be impacted and they would do a complete EA.
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SENATOR GROSFIELD said he would think there should be a minimum
threshold where the department would do some type of programmatic
EA. He asked if Mr. Clinch could egstimate what that minimum
number would be. Mr. Clinch said he thought there would be
instances where small sales of 50,000 board feet, if not done
properly and under the supervision of professionals, could result
in considerable impacts and large, well supervised sales could
result in considerably less impact. The sale of 1 million board
feet would probably trigger all the regular MEPA procedures.

Closing by Sponsor:

REPRESENTATIVE WAGNER thanked the committee for a good hearing.
HB 274 would not allow DSL to circumvent the Montana Streamside
Management Act or the Endangered Species Act or state water
quality laws. It would merely give DSL another tool for
management of landlocked school trust lands. It would not
prescribe clearcuts.

HEARING ON 381

Opening Statement by Sponsor:

REPRESENTATIVE DICK KNOX, HD #93, WINIFRED, told the committee
his bill would amend the permitting and enforcement procedures
for the metal mine reclamation laws. Section 1 would not allow
the Pony mill (if reopened) to be grandfathered.

He said the permitting process had become so complex that he felt
changes should be addressed (Section 2).

Section 3 was meant to correct a perceived problem with mine
reclamation inspections.

Section 4 would raise the maximum penalty for violations from
$1000 to $5000.

Section 5 dealt with suspension of permits and established a
procedure for administrative hearings.

The bill had good, broad-based support in the House.

Proponentg’ Testimony:

Bud Clinch, Commissioner, DSL, said REPRESENTATIVE KNOX
introduced this bill at the request of his department in response
to a Legislative Audit Report. Additional language in the bill
adds clarification to existing law.

{Tape: 1; Side: B)
Jeff Barber, Northern Plains Resources Council, supported HB 381,

but said the audit of the Hard Rock Bureau had stated the
timeframes in existing law forced the bureau to devote all its
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resources to permitting, inspections and enforcement. This bill
would help, but it would not entirely solve the problem.

He pointed out that while reviewing HB 162 he noted the absence
of any public participation in the permitting process for hard
rock mines except the MEPA review. He thought that process could
be improved by adding an informal public conference.

Jim Jensen, Montana Environmental Information Center, said the
committee had heard all the reasons to support the bill, and he
thought it did show that something would result from the
Legislative Audit. He thought mine permitting would benefit from
the bill.

Opponents’ Testimony:

None

Questions From Committee Members and Responses:

None

Closing by Sponsor:

REPRESENTATIVE KNOX thanked the committee for a good hearing. He
said he was concerned about the future of responsible mining in
Montana, and the general public should have confidence in the
process.

HEARING ON HB 162

Opening Statement by Sponsor:

REPRESENTATIVE LILA TAYLOR, HD #5, BUSBY, told the committee she
carried HB 162 at the request of the DSL. The bill would simply
change the definition of prospecting to reflect the minimum
requirements of the Federal Coal Reclamation Law.

The second and most important part of the bill would change the
timeframes for renewing existing coal mining permits. The
present permitting time is insufficient to deal with permitting
and any requested public hearings. Under present law, DSL issues
temporary permits, which would be open to legal challenge.

She said changes to existing law were intended to protect the
mines as well as the environment.

Proponents’ Testimony:

Bud Clinch, Commissioner, DSL, said the two main purposes of the
bill were to make appropriate changes in Montana statutes to gain
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compliance with the federal regulations that were identified in a
deficiency letter from the Office of Surface Mining.

The second purpose was changing timeframes for renewal of a 5-
year permit, resulting from situations recently experienced by
the department. The proposed change would allow sufficient time
for public involvement.

Jeff Barber, Northern Plains Resources Council, agreed with
REPRESENTATIVE TAYLOR that the most important part of the bill
was the permitting timeframe change. Twice in the last three
years his organization had encountered a problem with temporary
renewals, and he urged the committee to concur in the bill.

Opponents’ Testimony:

None

Questions From Committee Members and Responses:

None

Closing by Sponsor:

REPRESENTATIVE TAYLOR said that even though the mining industry
had not attended the hearing she had considerable contact with
the mines in her area concerning this bill and she thought they
felt they had a good working relationship with DSL and supported
this bill.

HEARING ON HB 263

Opening Statement by Sponsor:

REPRESENTATIVE AUBYN CURTISS, HD #81, FORTINE, said she was
pleased to carry this bill that would clarify the trust
responsibilities of the Board of Land Commissioners (EXHIBIT #5).

Proponents’ Tesgtimony:

George Bailey, Montana Association of School Superintendents,
told the committee he was a native Montanan, educated entirely in
Montana and loved this state. His organization supported the
bill because it states what should have been stated many years
ago. The trust should be managed in a responsible manner. There
was no other choice. Every environmental law in Montana would be
followed under this bill.

John Hebnes, Superintendent of the Seeley Lake Elementary School,
said he supported the bill because it would increase money for
the school trust (EXHIBIT #6). '
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Cary Hegreberg, Montana Wood Products Association, support=zd-the
bill because it would provide much needed clarification on the
management of state school trust lands.

Ed Regan, Brand-S Lumber, Townsend, supported the bill because it
would provide that school trust lands be managed for the benefit
of public schools (EXHIBIT #7).

John Youngberg Montana Farm Bureau, supported optimizing return
on state school trust lands and urged support for HB 263.

Opponents’ Testimony:

John -Gatchell, Montana Wilderness Association, opposed the bill
as being anti-public and anti-multiple use (EXHIBIT #8 & 8A).

Steve Kelly, Friends of the Wild Swan, opposed the bill because
it would not benefit the long-term health and productivity of the
state forests or the educational system (EXHIBIT #9).

Tom France, Attorney for the National Wildlife Federation,
opposed the bill because he thought the language of the bill was
ambiguous and the state needs some discretion in the management
of state school trust lands.

Allen Rollo, Montana Wildlife Federation, opposed the bill
because it did not consider the bigger picture of the state
school trust lands.

{Tape: 2; Side: A)

Janet Ellis, Montana Audubon Legislative Fund, also opposed the
bill.

Jim Jensen, Executive Director, Montana Enviromnmental Information
Center, agreed that it was a bad bill.

Stan Frasier, Prickly Pear Sportsmen’s Association, Helena,
opposed the bill because it appeared to him that the bill would
favor the timber industry.

Jim Emerson opposed the bill because cutting timber on state

lands adjoining his property would decrease his property values;
also, he liked forests.

Questions From Committee Members and Responsges:

SENATOR CRISMORE asked what happened to the increase in the state
lands recreational use fee. Mr. Clinch said the task force on
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use of state lands had recommended a $20 fee for residents and a
$50 fee for nonresidents; his department took that recommendation
to the State Land Board and the board cut the recommended fee to
$10. Hearings were held, the results reported back to the board,
and at the last meeting of the board action on the fee increase
was postponed.

SENATOR CRISMORE asked Mr. Rollo if the fair market value of a
day'’s hunting on state lands had been established, and how his
group would feel about raising the price.

Mr. Rollo said he didn’t know what the Wildlife Federation would
agree was a fair price.

SENATOR CRISMORE asked if the Wildlife Federation had opposed a
$25/day fee at any public meetings. Mr. Rollo said they did
oppose it because they thought grazing fees and cabin site fees
should be raised commensurately.

SENATOR BROOKE asked about Mr. Kelly’s statement concerning the
programmatic EIS that had been delayed. Mr. Flowers said he
hadn’t had a chance to read Mr. Kelly’s statement but did not
agree that the EIS was purposely delayed. He said six different
alternatives for the management of trust lands had been
developed.

SENATOR BROOKE asked Mr. North if sales were locked in, as timber
prices fluctuate. Mr. North said there was a case in Washington
where a timber sale was let and the price of timber subsequently
dropped. The Washington legislature passed a law allowing their
land board to forgive the values in the contract. However, using
the school trust concept, the Supreme Court of the State of
Washington held that was an unconstitutional act, as the state,
acting as trustee, was bound to obtain the contracted value. He
said he thought that would also be the result in Montana, whether
or not this bill passed.

CHAIRMAN GROSFIELD asked Mr. Xelly if he had meant the Department
of State Lands had an agenda for the complete liquidation of old
growth state forests. Mr. Kelly said that appeared to be the
current direction.

CHAIRMAN GROSFIELD asked Commissioner Clinch to respond to that
statement. Mr. Clinch said there was no agenda along those
lines. The harvest rate had varied considerably over the last 10
years. At no time in the history of state forests has the
harvest rate approached the sustained yield level.

CHAIRMAN GROSFIELD said he had originally thought the bill didn’t
do much because he thought the department and board would act
very much the same with or without this bill, but the hearing
indicated the bill would do a lot. ‘
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Mr. Clinch said the Enabling Act governed the department’s
actions. The bill was not specific to the timber industry, but
spanned a much broader horizon including grazing and agricultural
activities. Timber sales are just one aspect of DSL’sS management
duties.

CHATIRMAN GROSFIELD said Mr. Clinch had stated the department was
directed by the Enabling Act to consider eight worthy objects.
Mr. Clinch said the eight objects have always been considered to
mean the eight trusts for granted land.

CHAIRMAN GROSFIELD said there were some recent cases where "other
worthy objects" included other things and multiple use had
evolved from that interpretation. The judiciary had expanded the
interpretation of "other worthy objects" and HB 263 was aimed at
returning to the traditional interpretation, which was the way
the Department of State Lands had always operated.

Mr. Clinch commented that HB 263 did not reduce multiple use; it
simply stated that management purposes on school trust lands
should be for purposes outlined in the Enabling Act. State lands
could be managed for wildlife or recreation, but compensation
would have to be received for the legal beneficiaries. There are
numerous opportunities to blend all uses together on a given
site.

CHAIRMAN GROSFIELD asked Mr. Clinch if he was saying that the DSL
would not use this bill to obtain a large short-term gain at the
expense of the long-term value of the trust. Mr. Clinch said the
department’s management activities would be unchanged as a result
of HB 263. Without the bill, increased litigation would probably
result from people who wanted a different legal definition of
"other worthy objects.™

SENATOR JEFF WELDON, SD #35, ARLEE, asked Mr. France if he could
explain his theory that the bill would actually invite
litigation. Mr. France said he thought there was merit in Mr.
Clinch’s theory, but he thought the answer would go both ways.

He said proponents of the bill had emphasized that the purpose of
the trust was to produce revenue; he thought it held the
potential for litigation when DSL recognized other uses. He
thought the guiding principle on school trust lands was
generation of revenue.

SENATOR TVEIT asked if state lands would be managed under the
federal guidelines that state the Enabling Acts would preempt
state laws and constitutions. REPRESENTATIVE CURTISS said that
was true and other worthy objects would have to defer to the
beneficiaries of the trust. However, the bill was not about
selling state lands or harvesting timber. It merely reaffirmed
what the Enabling Act says. People think the school trust lands
are public lands and they should be managed for multiple use.
The lands are unique and the entities mentioned in the Enabling
Act own them.
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Closing by Sponsor:

REPRESENTATIVE CURTISS said federal lands in Montana are subject
to a multiple use mandate that has led to a virtual deadlock. If
state school trust lands were managed under the same mandate, the
result would be the same. The courts have upheld this concept.
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ADJOURNMENT

Adjournment: 5:45 PM

/mm/) % ﬁ/

LORENTS GROSFIELD,  Chairman
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THEDA ROSSBERG, Secretaxy
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Introductory Comments of Rep. Wagner =

Mr. Chairman, members of the committee, for the record, my name is Doug Wagner, House
District 83. I am introducing this bill to assist the Department of State Lands in managing
its numerous tracts of landlocked trust lands for optimum revenue to beneficiaries of those
lands.

Particularly in Central Montana, the state owns many tracts of land which are totally
surrounded by private lands, and are typically leased to ranchers for livestock grazing. Many
of these tracts also have significant stands of unmanaged timber.

In some cases, this timber was not considered merchantable, or at least not highly desirable,
so the Department didn't brother with it. However, with today's high timber prices, those
1solated stands have become a valuable commodity. This bill is designed to provide some
flexibility for the Department to manage to those landlocked sections which require easement
across private lands. The bill also precludes an industrial timber land owner from gaining an
advantage on state timber land which is surrounded by land owned by that same company.

The bill allows a private timber company to negotiate a timber sale with the state when the
company 1s already operating on the adjacent private land. In many cases, the private
landowner is willing to give the company access as long as crews are operating on his private
land anyway. He has a contract which includes provisions for damages, accountability and

so on. He may not be willing to grant access at some future date to a company he has never
dealt with.

Current regulations require a full environmental review with public comment, and then a
competitive bid for the timber. The timeframe for the analysis often precludes access being
granted, and the landowner may only be willing to grant access to the operator currently on
his own property. Thus, the Department is hamstrung in its ability to manage tl/le ,Jslectio?.
oo loe ifurs

I think it should also be pointed out that quite often, the value of standing timber on these
sections 1s significantly higher than the grazing value, which is the classified use of the land.
Record high timber values can mean that harvesting a very small acreage can result in more
revenue to the trust than 10 years of grazing fees on the entire tract.

Constitutionally, we are obligated to secure the full measure of value from these lands. This
bill gives the Department the necessary tools to adequately manage these lands. Mr.
Chairman, T urge a do pass recommendation, and reserve the right to close.
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ACCESSING TIMBER RESOURCES ON “LANDLOCKED” TRUST LANDS

HB

1)

2)
3)
4)

5)

274  does the following:

Allows Department of State Lands
(DSL) to capture limited opportunity
to generate timber revenue from
isolated tracts.

Applies only when private landowner

~ has already granted access to a

timber purchaser.

Streamlines the environmental review
process to accommodate limited time
frame.

Ensures “full, fair market value” as
mandated by statute and, the
constitution.

Allows DSL to manage classified
grazing lands for optimum
productivity of timber and grazing
capability.

2)

3)

274  doesnot:

DOES NOT allow Department of State
Lands (DSL) to circumvent the
Montana Streamside Management
Act, the Endangered Species Act or
State Water Quality Laws.

DoEs NoT allow DSL or the timber
purchaser to avoid applying
Voluntary Best Management
Practices (BMP’s). DSL currently
has a 95% compliance rate.

DOES NOT diminish recreational
values since the ‘“landlocked”
sections are inaccessible to the
general public anyway.

DoES NOT lead to over harvesting
because the bill simply expands
discretionary authority of DSL
professional foresters, it does not
mandate timber harvesting.
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SENATE MATURAL. RESQURCEDS COMMITTEE

MREL CHAIRMAM, FOR THE RECORD, MY MNAME I9 ED REGAM AND 1T RESIDE
I TORMNSEND, I 4 A SROFESSIONAL FORESTER WITH BEAND-3 LUMEBER CO.,
ﬁNQ I SERVE OM THE TOWNSEND SCHOOL BOARD. I SUPEORT HBE-274 I BOTH
CRFRCITIES.

Hﬁ“&?ﬁ GIVES THE DEFARTHMENT OF STATE LANDS THE FLEMNITRILITY 1T
pMESDS TO PﬁdPEHLY MAMNAGEE TIMBER ON LAND LOCKED SECTIONS WHILE
GENERQTING ARDITIONAL FREVENUE FOR MONTAMA SCHODLS. THE CURREMT LAl I3
TOOQ RESTRICTIVE AND RESULTS IN MANY LOBT OFFORTUNITIES. QERMING B85 /A
SCHOOL TRUSTEE HAS GREMED MY EYES TO THE FOACT THARYT OUR PURBLIC SCHOOL S
ARE FACING BOTH REVENUE SHORTFALLS AND HIGHER COSTH. THED SUETAINMARLE
HARVEST OF TIMBER FROM STATE LANDS SEEMS TO BE O FEASOMARLE SCQLUTION 7O
COFFZSET DECLINING EDUCATION DOLLARSE. BESIDES, THE ARDITIOGNARL TIMBER
GEMERATED UNDER HE-274 1T NEEDED TO KEEPR LOCAL MILLS RUNNMIMG AMD

MOMNTAMAMN TAXPAYERS WORKING.

THROUGHOUT MY SEVENTEEN YEARS I MONTAMATS FOREST PRODUCTS IMDUSTHY
I HAVE WORKED WITH HUNDREDZ OF PRIVITE LOANDOWNERS AND MOST OF THE PEORLE
FROM THE DSL. BRASED OM pY OWMN PERSONOL EX@ERIEMCE, I WIisH 70 RELATE A
COURLE OF EXAMPLES WHERE HAVING A LAKW SUCH A% HBE-274 COULD HAVE
FACILITATED THE SALE OF MORE TIMEER AND YIELDED ADDITIONAL DOLLARS FOR
THE ThRUST.

My first example cccocurved ivn 1991 an SBectice 36, T7M RI4E,

Muszelehell Counmty. Gur comparny had the timbker contryact on the Hougardy
Ravch, which surrcunded this school zecticrn. The landcwner agresd to
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FOR THESE REASONS GND THE LIKELYHOOD OF SIMILIAR SITUTATIONS IN

YERRS TA COME, T STROMGLY SURFORT HE-IT4 AMD T URGE YQUR SURPGRT OF

r HE MEASURE. THAMK YO FOR THE OFFQRTUNMITY 7O COMMERNT.

£D REGAN
w1ES M. CHERRY
TOWNSEND, MONTANA 59644

i
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We wmegotiated & emall
sale with the DEL for the purchase of 70 mbf of sawlags. Hazd
the depavitmernt not beern comstrained by the 100 mbf statutory Limit, they
caould have harvested avcther 200 mbf from this sectior. Based crn todays
market that additicrnal volume would have brought v ancther $30, Q@3 to
B0, Dk, Grant it, timber prices at that time were much lower,

mevaertheless these types of situatiorms will comtimue to confrant ue i
the future.

give Hrand-3 firee access to the State timber.
nreen =lip <

A similiar situticn cocourred inm 1986 o sohool
RE3E, lacated in Golden Valley county. Dol was comtacted by Spring
Creek Forest Products, of Judith Gap, wherein the coampany exprezsed arn
ivterest in purchassing the timber com that =section. 8t the time Speing
Creeh was under contract with YVern Ballard for the havrvest sights an his
lands. M. Ballard agreeded to allow the company free access to remave
the timber from the school sectiar. el lard

sectican 36, TN

surrocunded the secticnm o
three szides. Subsequently, DEL cruised and prepared what locked like
very good sale. Because the volume deszignated for harvest exceeded

the 199 mbf limit, DBL was required to advertise on the
M. Hallard was concerned about apening his lands to

[

cpeEn market.
cperaxtors whom he
did rmot know or weuld not have any contractual comteold

VT . The cxle
was delayed while DR tried to prave

z pubilic accoess acrass cne of Pe,
Ballard?’s wmeighbors. Fatling to secuwre aopen access, DHRL was fovrcoed to
megotiste with Ball=svd. During thiszs time Spriwmg Creel finished laogging
the Rallard propervty and haed moved ocut of the area. The school timbker
wazs finally sold ard langed. I visited with M. Ballard the other wight
and asked him 1if he had any problems resulting from that sale. He did
say that "the parties who logged it were constantly leaving the gates
CIET. Ballard later discovered he was short eight cowlcalf paive of
which anly six pais were sver recovered.” In the final analyiszis, bobn
Ballard and I agrese that this scrt of problem could have bheern prevented
had the timber been scld to Spring Creed, in which csse, company bhsd s
contiyractual relatiocrnehip with Ballard and was accoeurtable to him for
prablems o losses resulting from the timber harvest or state land.

ATy
IN THE PAST QUR COMPANY HAS ENCOUNTERED SIMILIAR PROBLEMT IN

FARK, CHOUTEAL, AMD GOLDEN VALLEY COUNTIES. IN AL CARES DL HAS

DONE ITS JOR PROFESSIONALLY AND BY THE BOOH. HOWEMWER, HAD THE

DEFARTMENT BEENM ALLOWED MORE FLEXIRILITY UNDER THE AW, 1 BELIEVE

THEY CQULD HAVE 20LD PMORE TIMERER, GEMERATED HIGHER RETURNZ AND

IMPROVED THE HERLTH OF QUR FOREZT.
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BILL ¥ Hﬂ‘l"'f\
There is a problem with maximizing the amount f
return on State land. As a landlord, the State should act as a

responsible person would be expected or required to act. If
specific improvements would increase the long term return than
the proper action for the state is to assist in funding or make
adjustments to leases to insure that such improvements are done.

For example: On Forest land MAXIMUM ECONOMIC RETURN would

probably require that all state leases be opened to cabin site
development on a 5 or 10 acre basis. The NEXT MAXIMUM would be

to encourage thinning of stands INCLUDING Green/Standing timber

for firewood/pulping/chipping etc., which would increase the

amount and shorten the time for economic logging. This would

also increase the grazing potential for GAME animals as well as
livestock increasing the potential AUM income and allowing larger
numbers of out of state game license. Also the state as a i
landlord MUST share in the cost of control of noxious weeds.

On crop land leases, encouraging, by cost sharing, fertilizer
"and other crop enhancement programs an increased return could be
expected. 1In most private leases once the landlord's share is
1/3 (one third) or more, expenses incurred that are improvments
to the land are also equally shared.

On grazing leases, there are many lease units in Toole county
and other places that were poor quality land in the first place.
These units were either not homesteaded or the state ended up
with the ground in lew of taxes etc. (Look at a map showing
state land in Toole county that are NOT Sections 16 or 36 in each
township.) There are specific, well proven actions that can be
done to improve the amount of grass (or grain crops for that
matter) that are can be raised on these units. Such practices as
changes in fencing or improved water access, gouging, direct
reseeding, fertilizing, breaking and seeding improved species of
grass and/or legumes, spraying herbicides to remove specific
problem plant species (sage brush, leafy spurge and knap weed are
high on the list) or allowing greater flexibility in stocking
rates or timing periods of livestock grazing to affect the plant
population. Grazing sheep on leafy spurge areas and high cattle
rates for a short time then allowing a rest period are examples
of the latter.

The point is that all require higher initial costs or greater
management effort. Private landlords (most at any rate),
recognize these costs and either share in the cost of providing
such improvements or adjust their leases accordingly. This is a
two edged sword and I recognize that if such improvements are
allowed that the returns received by the state on such improved
leases should be equal to the returns received by private
landowners and that rates per AUM, crop share or cash lease must
be adjustable as well. The only fair way that I can see to
accomplish this is for the state department of lands to have a
series of three or four GRADES of land use and have varying lease
rates to reflect these grades. This would require a land survey
by range, crop and recreation specialists with plans to be

1
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developed jointly with the lease holders. These plans_would haye -
to have timetables (and flexible ones at that) and1£3§§335\~‘*§bE2:2L
provided as necessary. y ﬂ‘-~éi@4é&ZJL_

IN MY OPINION, such funding would be of more LONG TERM
benefit to the state than having some COAL TAX ~ TRUST FUNDS in
financial deposits. I recommend that a revolving credit fund of
at least $10,000,000 (ten million) be established to aid leasees
in implementing such practices. I look at this proposal as a
means to improve the states image as a responsible land owner and
as such the interest rate should be no higher than the rate of
return on other state funds. This is in fact a subsidy but I
view this AS NO DIFFERENT than tenure for TEACHERS whose JOBS YOU
are trying to protect. Those individuals in any specific
activity that is given state protection should be judged by the
same criteria. There is NO DIFFERENCE between minimum wage and
worker protection laws and lease holders preference or reduced
rate allowances. EACH and EVERY such law should have a (by name)
public listing of the benefitiaries. This also includes such
things as HIGHER EDUCATION. I CAN SEE NO DIFFERENCE between the
State EXPORTING A BUSHEL OF WHEAT AND A GRADUATE OF THE STATE
' UNIVERSITY SYSTEM.

IF MAXIMUM ECONOMIC YIELD IS THE GOAL THEN EVERYONE SHOULD BE
GOVERNED BY THAT RULE.

Thank You for your time in reading this entire tirade.

Yours Truly
Richard T. (Tom) Harwgod

Box 62 =
Galata, Mt. 59444
432-2778
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in the healthiest of forests _“Emergency” must be clearly defined to eliminate abusive
o _dnscretron especrally if a 50 million board feet annual cut mandate rs macted (See HB

“?201) prior to a compieted state-wrde forest mventorLand studyif- T :
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mrc knowledge of the past 30 years. : Tetgn . Al
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“long term economnc benefrt/cost anaIysns that rncludes non- cash value costs

} growtn
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‘water quallty standards

.. HB 274 vnolates the publrc trust Thrs attempt to weaken envrronmental laws and
- reduce protection of Montana’s fish and wildiife habitat is out of touch with. the pubhcs el
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THE ENABLING ACT 24

Case Notes

Construction: This section must be read with reference to section 14 of the
Organic Act of the Territory of Montana. The words “shall be found” and "in
lieu thereof” show that this section applies to lands known to be mineral at
the time of survey and clear listing. As soon as the survey identified the land
and it was not then mineral, it went to the state for the common school fund.
The land passed and with it the after-discovered minerals. Texas Pac. Coal &
01] Co. v. St., 125 M 258, 234 P2d 452 (1951).

3

-~ § 19, That all lands granted in quantity or as mdemmty by this act shall
be selected, under the direction of the secretary of the interior, from the
surveyed, unreserved, and unappropriated public lands of the United State
within the limits of the respective states entitled thereto. And there shall be
%erducted from the number of acres of land donated by this act for specific

KNI S
. AENN
'

_ohjects to said states the number of acres in each heretofore donated by '
congress to said territories for similar oblects

§ 20. That the sum of twenty thousand dollars, or so much thereof as may
be necessary, is hereby appropriated, out of any money in the treasury not
otherwise appropriated, to each of said territories for defraying the expenses
of the said conventions, except to Dakotas, for which the sum of forty thousand
dollars is so appropriated, twenty thousand dollars each for South Dakota and
North Dakota, and for the payment of the members thereof, under the same
] rules and regulations and at the same rates as are now provided by law for
the payment of the territorial legislatures. Any money hereby appropriated
not necessary for such purpose shall be covered mto the treasury of the Umted
States

- -

§ 21. Tbat each of sald states, when admxtbed as aforesaxd sball con-
stitute one judicial district, the names thereof to be the same as the names of
the states, respectively; and the circuit and district courts, therefor shall be |
held at the capital of such state for the time being, and each of said districts 3
shall, for judicial purposes, until otherwise provided, be attached to the eighth 3
judicial circuit, except Washington and Montana, which shall be attached to 1
. the ninth judicial circuit. There shall be appointed for each of said districts
onedistrict judge, one United States attorney, and one United States marshal.
The judge of each of said districts shall receive a yearly salary of three
thousand five hundred dollars, payable in four equal installments, on the first
days of January, April, July, and October of each year, and shall reside in the
district. There shall be appointed clerks of said courts in each district, who
[ | shall keep their offices at the capital of said state; the regular term of said ;
R courts shall be held in each district at the place aforesaid, on the first Monday i
g in April and the first Monday in November of each year, and only one grand
jury and one petit jury shall be summoned in both said circuit and district
‘courts, The circuit and district courts for each of said districts, and the judges
thereof, respectively, shall possess the same powers and jurisdiction, and
perform the same duties required to be performed by the other circuit and
district courts and judges of the United States, and shall be governed by the
same laws and regulations. The marshal, district attorney, and clerks of the
circuit and district court of each of said districts, and all other officers and
persons performing duties in the administration of justice therein, shall
severally possess the powers and perform the duties lawfully possessed and
required to be performed by similar officers in other districts of the United

s e
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States; and shall, for the services they may peri'orm, receive the fees and
compensation allowed by law to other similar officers and persons performing
similar duties in the state of Nebraska.,




E NATURAL Resourers

i

viiim
BILL NO.

Crre g

STATE TRUST LAND MANAGEMENT

Manage the State’s Trust Land Resources to produce revenues for the
trustbeneficiaries while considering environmental factors and protecting

the future income generating capacity of the land.

The Congress of the United States, by the Enabling Act approved February 22,
1889, granted to the State of Montana, for common school support, sections six-
teen and thirty-six in every township within the state. Some of these sections had
been homesteaded, some were within the boundaries of Indian reservations, and
yet others were otherwise disposed of prior to the passage of the Enabling Act.
To make up for this loss, and in lieu thereof, other lands were selected by the
state. In addition to the common school, the Act and subsequent acts granted
acreage for other educational and state institutions. The original common school
grant was for 5,188,000 acres. The additional acreage provided for other endowed
institutions included 668,720 acres, for a total of 5,856,720 acres. These acreage
figures have fluctuated throughout the years due to land sales and acquisitions.

The Enabling Act provided that the proceeds from the sale and permanent dispo-
sition of anv of the trust lands or part thereof, shall constitute permanent funds for
the support and maintenance of the public schools and the various state institutions
Jor which the lands have been granted. The Montana Constitution provides that
these permanent funds shall forever remain inviolate, guaranteed by the siate

against loss or diversion.

The Enabling Act further provides that rentals received on leased lands, interest
earned on the permanent funds arising from these lands, interest earned on de-
ferred payments on lands sold, and all other actual income, shall be available for

the maintenance and support of such schools and institutions.

The purpose of the trust land management program is to administer and manage
the timber, surface and mineral resources for the benefit of the common schools
and other endowed institutions in the State of Montana. The Department’s obliga-
tion of this management and administration is to obtain the greatest benefit for the
school trusts. The greatest monetary return must be weighed against the Jong-term
productivity of the land to ensure continued future returns to the trusts. The pro-
gram is divided into four primary functions: Forest Management, Mineral Man-

agement, Surface Management, and Special Uses Management.
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‘The trust land management program has been returning average annual revenues
of 26.3 million dollars to the school trusts over the past five years. Those reve-
nues have been obtained through an average annual expenditure of 2.9 million
dollars. Therefore, the ratio of dollars returned to dollars expended is 9 to 1.

Land Ownership of Endowed Institutions
Original Grants and Current Acreage

© QGrant

Common School. -
University of Montana

Montana State University -
Morrill Grant

Montana State University -
Second Grant

Montana College of Mineral
Science and Technology

State Normal School

School for Deaf and Blind

State Reform School

Public Buildings

Total

* Surface Acreage

Original
Acreage
5,188,000
46,720
90,000
50,000
100,000
100,000
50,000

50,000

182,000

5,856,720

Current
Acreace

4,620,260
5,658,259
18,556
33,754
63,780
77,600

31,058
47.277

59,507
86.250
63,455
88,102

36,574
41,171

68,877
78,850

186,350
231.390

5,148,417
6,342,653

** Mineral Acreage
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10, Public Lands <51
School trust lands are subject to differ-
ent set of rules than other public lands.

11. Public Lands &54(6)

Since appurtenant water right is inter-
est in land, water right appurtenant to
school lands cannot be surrendered by
state without school land grant trusts re-
ceiving fair market value.

12. Public Lands ¢=55

Water rights appurtenant to school
lIands belonged to state where none of les-
sees of state school trust lands alleged
payment of consideration to state apart
from that required by lease of lands. MCA
70-1-106.

13. Public Lands &51

Any infringement on use or manage-

ment- prerogatives of state that effectively

devalue school lands is impermissible.

14. Public Lands =355

Neither regulation which provides that
state reimburse departing lessees for rea-
sonable value of improvements made as per
secon MCA 77-6-115(2), and that any
rights thereafter secured by lessee shall be
secured in name of state, could be used as
direct authorities by lessees of school
lands, who claimed title to water rights
appurtenant to school lands, where none of
alleged rights to water at issue were per-
fected pursuant to those sections.

15. Constitutional Law ¢=48(1) )
Generally, whenever there are differ-

ing possible interpretations of statute, con-
stitutional interpretation is favored over
one that is pot.

16. Public Lands ¢=51

Essence of finding that property is
held in trust, school, public, or otherwise, is

that anyone who acquires interest in prop--

erty does so subject to trust.

17. Public Lands ¢=55

State has no power, absent adequate
consideration, to grant lessees of school
trust land permission to develop nonappur-
tenant water rights, and every school trust
lease carries with it this limitation.

ETHIT o

18. Estoppel ¢=62.2(2)

Lessees of school lands had not relied
to their detriment upon ‘“‘representations’
by state through laws and regulation, re-
garding water rights connected with those
lands. MCA 77-6-302.

19, Constxtutxonal Law @277(1) _

Water and Water Courses €142

State may not affect water right vest-
ed at time Constitution was adopted other
than through exercise of constitutionally
provided powers such as eminent domain or
general police power, and without afford-
ing due process of law. Const. Art. 2,
§ 29; Art. 9, § 3(1); Art. 1, § 19.

20. Water and Water Courses &152(11)

By seeking review of portion of final
decree of water court which held that title
to waters diverted on state school trust
land vested in lessee, state, through adjudi-
cation process, was claiming rights existing
at time 1972 Constitution was adopted and
was not unconstitutionally seeking to alter
such rights. Const. Art. 9, § 3(1).

21. Waters and Water Courses ¢&>158(4)

Lessees of school trust lands under
terms of school trust lease were entitled to
use of water appurtenant to leased land.

22. Waters and Water Courses &2
Reserved rights doctrine is best con-
fined to situations where it arose and is
most appropriate, that is, as accommoda-
tion between federal and state interests.

23. Waters and Water Courses =3
Generally, groundwater appropriated
and used on state land should be treated no
differently than surface waters appropriat-
ed and used on those lands. MCA 85-2-

102(14), 85-2-501 et seq.; Const. Art 9,'

§ 3.

Lyle Manley argued, Dept. of State
Lands, Helena, John F. North, Dept. of
State Lands, for objector and appellant.

John Carr argued Bhss & Bales Ranch,
Miles City, for claimants and respondents.
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DEPARTMENT OF STATE LANDS v. PETTIBONE
Clte as 702 P24 948 (Mont. 1985)

ta, and South D.akota. The Omnibus Enab- to their leasehold across adjacedt Féderal
" ling Act, supra, reflects the general policy

of Congress as set out above. Even before
Montana joined the Union, general princi-
ples, evolving from the judicial review of
earlier enabling acts, governing the school
land grant trusts were well settled. In two
cases, the Trustees of Vincennes Universi-
ty v. State of Indiana (1852), 55 U.S. 268,
14 L.Ed. 416, and Springfield Township v.
Quick (1859), 63 U.S. 56, 16 L.Ed. 256, the

_ United States Supreme Court set ouf three

important principles governing school trust
Jands: 1) that the enabling acts created

trusts similar to a private charitable trust
which the state could not abridge; 2) that
‘the enabling acts were to be strictly con-

strued according to fiduciary principles,
and; 3) that the enabling acts preempt
state laws or constitutions. See also An-

drus v. Utah (1980), 446 U.S. 500, 520, 523,
100 S.Ct. 1803, 1814, 1815, 64 L.Ed.2d 458,
472, 474, where the United States Supreme
Court reaffirmed those principles, holding
that Congress imposed upon the states a
binding and perpetual obligation to use the
granted lands for public education.

The courts have been very protective of
the trust concept, and emphatic about the
need to preserve the value of the trust
corpus—the school lands. The seminal
case in this regard is Lassen v. Arizona
(1967), 385 U.S. 458, 87 S.Ct. 584, 17
1.Ed.2d 515. In Lassen, the United States
Supreme Court held that the Arizona High-
way Department was required to fully com-
pensate the State Land Department (admin-
istrator of the school lands) for the value of
easements taken across school lands. The_
Court held that the Arizona Enabling Act,
ch. 310, 36 Stat. 557 (1910) “containfed] ‘a
specific enumeration of the purposes for
which the lands were granted and the enu-
meration is necessarily _exclusive of any
other ose’” Lassen at 467, 87 S.Ct. at
589, 17 L.Ed.2d at 522 (quoting Ervien v
United States (1919), 251 U.S. 41, 47, 40
S.Ct. 75, 76, 64 L.Ed. 128, 130). .

In State of Utah v. Andrus (D.Utah
1979), 486 F.Supp. 995, the federal district
court concluded that the lessees of state
school lands had an implied right of access

SLXNATE RATURAL \CSBURS)
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lands. The court felt that if it held other-
wise, “the very purpose of the school trust
lands would fail. Without access the state
could not develop the trust lands in any
fashion and they would become economical-
ly worthless. This Congress did not in-

tend.” 486 F.Supp. at 1002. The Courtin

Utah v. Andrus made it clear that any

restriction on the use (i.e. access) of school

_trust land that effectively devalues it can-

_not he sustajned .

This Court has likewise been emphatic in
protecting the school trust. In Rider ».
Cooney (1933), 94 Mont. 295, 23 P.2d 261,
we first held that a lease is an “interest” in
land. Then, applying the rule that inter-
ests in school trust lands cannot be alien-
ated for less than full value, we held that
the State musts also obtain full value for a
lease thereof. See also State ex rel Galen
v. Dist. Ct. (1910), 42 Mont. 105, 112 P. 706;
Gladden Farms, Inc. v. State (1981), 129
Ariz. 516, 633 P.2d 325; Arizona State
Land Department v Superior Court
(1981), 129 Ariz. 521, 633 P.2d 330; City of
Sierra Vista v. Babbitt (1981), 129 Ariz.
524, 633 P.2d 333; State v. University of
Alaska (Ak.1981), 624 P.2d 807.

(2] In Jerke v. State Dept. of Lands
(1979), 182 Mont. 294, 537 P.2d 49, we
addressed a situation analogous to the one
at bar. The general question presented
was how far the State could surrender its
managerial prerogatives over school lands
without violating the trust. Montana law
empowers grazing districts to manage and
allocate lands within their jurisdiction.
This includes the power to grant prefer-
ence rights to members in the re-leasing of
school lands that are within the district.
The plaintiff in Jerke contended that the
preference right unconstitutionally pre-
vented the State from receiving full fair
market value for the land. Since the exist-
ing lessee who exercised the preference
right was not using the land (and thus not
“follow{ing] good agricultural practices
and mak{ing] improvements on the land”
182 Mont. at 297, 597 P.2d at 51), we held
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the preference right was unconstitutional

as applied. This was because:
“To allow the preference right to be ex-
ercised in this case would be to install
the Grazing District as the trustee of the
land. It, rather than the Department of
State Lands, would decide who will ocen-
py the land but it would not be bound by
a constitutional or fiduciary duty.” 182
Mont. at 297, 597 P.2d at 51.

See also State ex rel. Thompson v. Bab-
cock (1966), 147 Mont. 46, 409 P.2d 808
(upholding the Commissioner’s discretion-
ary authority to accept lease terms less
than the highest bid in order to effectuate
sustained yield concepts and insure the
long-term strength of the trust corpus); In
Ee Montana Trust and Legacy Fund
(1964), 143 Mont. 218, 388 P.2d 366. The
Oklahoma Supreme Court in Qklahoma
Education Association v. Nigh (0k.1982),
642 P.2d 230 has also addressed the same
question as this Court did in Jerke. The
Oklahoma court went further and found
several state statutes limiting the amount
of interest that the state could receive on
school lands, and creating preferences in
the re-leasing of school lands, to be uncon-
stitutional.

Most recently, the Washington Supreme
Court upheld the federal land grant trust
in holding the Washington Forest Products
Industry Recovery Act of 1982, R.C.W. 79.-
01.1331-.1339, unconstitutional. The Act
was passed in response to the decline of the
prices in the forest products industry at the
time. It allowed the Washington Depart-
ment of State Lands to release contracts
previously entered into with loggers and
other forest products users because the
industry stood to lose a great deal, due to
the decline in prices, if the contracts were
enforced.  The Washington Supreme
Court, in Skamania County v. Wash-
ington (1984), 102 Wash.2d 127, 685 P.2d
576, dealt with the contracts on school
trust land. Premising its argument by
stating: “Every court that has considered
this issne has concluded that these are real
enforceable trusts that impose upon the
state the same fidugj duties appli

to private trustees,” 685 P.2d at 580, the

A
My
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court found the act had violated the trust
by transferring trust assets—the contract

- rights—for less than their full value and

held it unconstitutional. 685 P.2d at 583.
See also Torve and Handy, Skamania
County v. Washington: A Case of Divided
Loyalties, Fall 1984, Western Natural Re-
sources Litigation Digest Commentary 7.

[3-5] The above cases establish two

SORLOVU SIS

main points that are important when copn-

sidering either minor premise leading to

our decision. First, an_interest in school

land cannot be alienated unless the trust

receives adequate compensation for that

Interest. _Water that is appuitenant to the
school lands is an interest for which the
trust must receive compensation. Second,
any law_or policy that infringes on the

state’s managerial prerogatives over the

school lands cannot be tolerated if it re-

duces the value of the land. In this case,

the DSL contends that to allow lessees to
develop private, personal rights on school
lands would impermissibly reduce the
DSL’s ability to manage these lands for
their highest value.

Section 70-15-105, MCA states that:
“A thing is deemed to be incidental or
appurtenant to land when it is by right
used with the land for its benefit, as in
the case of a way or watercourse or of 2
passage for light, air or heat from or
across the land of another.”
Further, Professor Wells A. Hutchins, in
his treatise Water Rights Laws in the
Nineteen Western States Vol. I at 455
(U.S. Dept. of Agriculture, 1971) states:
“Of general application in the West is the
rule that an appropriative right becomes
appurtenant to the land for the benefit of
which the water is applied.”

[6,7] In Montana, the determination of
whether water is appurtenant to the land is
one of fact. Yellowstone Valley Co. v.
Associated Mortgage Investors, Inc. (1930),,
88 Mont. 73, 290 P. 255; see also Hutchins,
supra at 459. Here, by stipulated facts, it
appears that all of the water rights at issue
are used either in whole or in part on the
school lands. Additionally, all of the lands
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United States Supremé Court.

Two cases that defined endowment trust land obligations follow. In Ervien v.
United States,” the Court held, in 1919, that New Mexico could not spend three
percent of its endowment land trust income to advertise the resources and advantages of
the state. Such action might be "a wise administration of the property,” ™ but because
. schools would not benefit directly, such action was considered a breach of trust of the
state’s enabling act where!gy the school lands were granted™ In Lassen v. Arizona ex
rel. Arizona Highway Dept.,” the Court, in 1967, held that Arizona must directly
compensate the trust fund for the "full benefit" of school land the state obtained from
trust resources for a highway right-of-way’® Even though an activity may ultimately
benefit the trust, the trust must nevertheless be fully compcnsated.” :

- - These two Supreme Court rulings — that benefits must accrue only to designated
beneficiaries,® and that such benefits must be at full fair market value® — have been
interpreted with the following comments: :

Given the language and attitude found in the relevant case law, including
rulings of the United States Supreme Court, any derived benefit from the school
trust lands must be used in support of schools and may not be used to support or

subsidize other public purposes. Any arrangement not ensuring full fair market

value for the use and/or sale of the school trust lands violates the trust obligation
mandated by Congress® [Emphasis added.]

. school trust resources are to be closely tied to the best method, economic or
therwise, of supporting public schools. No other public purpose constitutes a
valid expenditure of trust resources.” [Emphasis added.]

The United States Supreme Court has held that the interests of the school
trust beneficiaries are exclusive — thev are not to be balanced against other

interests.® [Emphasis added.]

;1%_ It is clear from the Supreme Court rulings concerning trust lands, that

Another interpretation is quite similar and more succinct:

to benefit others. Similarly, the trust lands and their management proceeds may

n e devalued to serve other 1i
purposes, ..* [Emphasis added.]

;t f Neither the Congress nor the states may devalue the monetary trust assets

State supreme courts.

The "sacred trust” concept has been reinforced by many state supreme court
decisions, as the following eaight case summaries indicate. In State ex rel. Ebke v. Board of
Educational Lands & Funds,* the Nebraska Supreme Court in 1951 held that the state,
as trustee of the endowment lands, has a duty to seek the most advantageous terms
possible in managing the lands® In County of Skamania v. State® the Supreme Court
of the State of Washington in 1984 struck down a law designed to provide economic
valiaf tn nurchacars of timber from endowment lands by allowing them to defauit on



TR R L g gy o !
Tae il v ‘fﬂ‘i T;Eljml" eren

‘ T A )
f,"_,”f‘\""r cro o [N

<

£

contractual obligation or to modify or extend their contracts without penajty. The court” - -
determined that because the proposed law did not require fair market value of the—<.Z2 -/¢ 2_
contract be returned to the state, under the state’s trust obligation the state’s fiduciary
obligation was breached”™ The state’s fiduciary duty of undivided loyalty prevenis it

from using state trust lands to accomplish public purposes other than those which benefit

the trust beneficiaries®

In State v. University of Alaska,” the Alaska Supreme Court in 1981 ruled that the
endowment lands belonging to the university could not be added to a state park without
compensating the trust fund at the fair market value of the land, or an equal value of
exchanged land for the trust lands taken™ In Kanaly v. State; the South Dakota
Supreme Court found in 1985 that a state statute converting a unit of the state university
into a prison was unconstitutional, because the trust compact required fair market value
of the land be paid to the beneficiaries™ The court stated that the trust’s beneficiaries
"do not include the general public, other than government institutions, nor the general
welfare of this state." >

In Kerrigan v. Miller]* an interpretation of a state statute by the Wyoming
Supreme Court in 1938 stated: "The board shall lease all state lands in such manner and
to such parties as shall insure to the greatest benefit and secure the greatest revenue to
the state."™ The court concluded that the terms "greatest benefit” and "greatest revenue”
as used by the state legislature were not eguivalent, the former probably referring to the
general benefit of the citizens of the state® Subsequent rulings in Wyoming took the
stance that trust obligations and management were for the general benefit of the entire
state” Bassett’s comment in 1989 is that "the Wyoming scheme raises serious doubts as
to whether this approach to management of school trust lands comports with the
holdin% of the United States Supreme Court and other courts that have looked at the

issue.”

Two recent decisions by the Arizona Supreme Court are also relevant. In Deer
Valley Unified School District v. Superior Court,” the Supreme Court held that the state
constitution prevented action by a particular school district attempting to acquire a
parcel of school trust land through condemnation, because that would not allow for any
additional profit that the trust might gain from competitive bidding at advertised public
auction. In Kadish v. Arizona State Land Department,” the Supreme Court held that flat
rate (or fixed royalty) leases for minerals extracted from school trust fund lands were
unconstitutional, in that such leases provide less than the true value to the trust
beneficiaries.

Two common threads weave their way through these cases and are highlighted in
Oklahoma Education Association, Inc. v. Nigh!" The Oklahoma Supreme Court in 1982
reaffirmed the two key points concerning endowment lands: (1) school trust lands must
be managed for the exclusive benefit of the public schools, and (2) school trust lands
must be managed to obtain full value.™ This case, perhaps more than any other,
crystallizes the endowment land concept. Furthermore, it explicitly defines the manner
in which rents, leases and loans from the Oklahoma trust fund are to be administered.
The court determined that low-rental leases of trust lands and low-interest mortgage
loans of trust funds represented unconstitutional subsidies to farming and ranching. The
implications of this decision for other Oklahoma permittees and lessees should be

evident.
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If there are problems with the management of endowment lands in Idaho, the
problems are shared by many other states in the Union. Legal decisions in other states
may or may not apply to situations in Idaho. Those that do would clearly circumscribe
allowable uses and disposition of benefits from endowment lands. Careful study of the
enabling or admission acts of other states would reveal situations legally comparable to
the Idaho situation. These federal statutes would be the logical starting point, followed
by comparison of state constitutional provisions, then case law interpreting the enabling
act and state constitution. For example, the Nigh decision in Oklahoma® is relevant
to Idaho only to the extent that the enabling acts and constitutions of the two states are
similar in their grant land provisions. Such interpretations of law are why we have
judicial systems and professionals trained to read the law.

- ‘Nonetheless, the law concerning endowment lands seems fairly clear on several

points. Law concerning the solemn compact or "sacred trust” taken on by the states

when they accepted grants of federal land is understandable and clear on two points.
% First, the benefits from those grants were specifically designated only to certain

beneficiaries. Second, there seems to be no way that Is consistent with case law that the
designated beneficiaries can be denied the full falr market value from those lands.
Current beneficiaries (permittees and lessees) other than those institutions designated to
receive exclusive and full-valued benefits from grant lands may not necessarily accept
these principles of law regarding the endowment lands. Creative solutions to
management problems on endowment lands may be possible, but it would seem that the
ultimate criterion for land sales and exchanges as well as lease and permit payments will
likely have to be full value to the designated beneficiary for whom the land is held in
trust by the state.
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SEeLEY LAKE ELEMENTARY SCHOOL . ' RATURAL RESSynog
ScuooL DisTrICT #34 T 4]

SeeLey Lakge, MONTANA 59863 @“\TC“_&.;LQL —
Joun W. HEBNES, SUPERINTENDENT.,, &y N%Q‘

Prone 406-677-2265

Marcn 1, 1965

The Honorahle Lorents Grosfield
rviontena State Senate

Capitcl Station

Helena, 7T 590620

Dear Chalrman Gresfield;

The Seeley Lake Elementary Scheel is in favor of HE263 for the
‘fcllewing reasons, '

1. It would give the state land bhack to the.beneficiary of the
trust. '

2. It would help establish fixed cuidelines for the Departient
of Lands to use and manage the trust lands.

3. It would curb some inter-acency disagreements.

4. Tt would increese meney for the truct either from present
cractices or from new useace,

5. It would decrease scme takes,

cecause of the aoove reasons we would recommend a pass vote for
YT o

Lus£05,

John W, Hepnes
Superintandent
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- SEMATE MATURAL RESOURCES COMMITTYEE

MR CHATHMAM, FOR THE RECORD, pdY dNAME IS BED REGAN AND T RESIDE I

e

TOWNSEND. I AM A PFROFESSI0ONAL FORESTER WITH BRAMD-1B LUMBER COMPEPANY,
MDY AM ALSO A MEMBER OF THE TOWRNSEND 2[CHOOL BOARD. I SURPRQRTY

HE-Zed IN BOTH CRPWCITIES.
THERE ° F’E_ LITERMLLY MILLIONS OF ACHRES OF FEDERRL LAND IN HOMTHNG
ﬁ;H AT ARE PAMAGED UMDER MU TIPLE USE MANDATESR, FOR THE BENEFTT OF THE

GEMERAL PURLIC, IM RECEMT YEARS, MULTIPLE USE HAS BEEN INTERPHETED 10
=EAN ALMOST EVERYTHING BUT TIMBER MAMAGEMEMNT. LHZ HAVE MATIONDL PARME,

FILDERMESE AREAS, MNATIGNAL WILDLIFE PRESERVES, ONMD SREECIAL MANAGEMENT
e

ARERS LIKE THE ELHHORMEZ RIGHT QUTIIDE HELENA. MEARLY AL RESOURCE

DEVELOFMENT IS5 OFF LIMITS IM THOSE MILLIONS OF ACRES.

i
in FRCT, DESPITE ALL THE CLAIMS OF RAMPANT LOGGING ON QU
=0T IOMNAL FORERT, LESS THANM Z@ OF THAT ACREAGE 13 DESIGMATED SUITABLE

R

OR TIMBER HARVEST, AND MUCH OF THAT IS5 ROADLESS LAND WHICH HAS MNEVER

BREENM LOGGEED

THE SUATTERED SECTIONS OF STATE TRUBT LANDS WERE ALSO DESIGHATED

TGO HAYE A PRIMARY USE, THAT I35 TO GEMNERATE REVEMUE FOR CURLTC SCHOOLS

wl 7 WE CAN HAVE MILLIONS OF ACRES WITHDRAWN FHROM RESOURCE DEVEL O MENT,
IT REALLY S0 WROMNG TO SET ASIDE TRUST LANDS FOR MAMABGEMENMT fCTIVITIES
ns e T T et e - :
MHAT GEMERATE REVENUE AND JORXT A% A FORESTER I DOM' T THIME S0. s

A SCHOOL HOARD MEMBER WITH KIDS In SCHOOL, I DOMNYT THINK Q.

£

THAT IS WHY I AM ASKING YOU TO SURRORT HB-Z63 TO CLARIFY THE ROLE

w00 OQUR STATE TRUST LAMDSR. THANMK YOUu.

ED REGAN

e

-

I3
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Montana Wilderness ./stsocia‘clon.r oy

[N

P.O. Box 635 —~ Helena, MT 59624 DATE. 3~/ G5

406) 443.7350
(406) BULNO A 3 -267

Testimony of John Gatchell, Montana Wilderness Association on HB 263
Senate Natural Resources Committee March 1, 1995

My name is John Gatchell, I represent the 2500 members of the Montana Wilderness

~ Association. MWA is a statewide organization founded in 1958 and dedicated to the
conservation of wilderness and responsible management of public lands. Our members
hunt, hike, fish, ride and utilize our state's public lands, and some hold leases or make a
significant part of their livlihood on state lands and contribute to the school trust.

The intent of this bill is to eliminate multiple uses from the management of state school
trust lands. The rationale provided by the bill sponsor Rep. Aubyn Curtiss and the
timber lobby is that the state must guard against the so-called "consequences of
multiple use management" by eliminating beneficial uses and natural resource values
such as watershed, fish, wildlife and outdoor recreation from even being cpnsidered as
factors in the management of state lands. Rep. Curtiss predicts dire consequences "if we

allow our state trust lands to have this same multiple use mandate."

In truth, the "multiple-use mandate" the timber industry is asking you to eliminate with
this bill requires only that the various renewable surface resources --timber, watershed,
outdoor recreation, grazing, fish and wildlife-- "be managed in a coordinated and
harmonious fashion,"... " that will best meet the needs of the American people.” I have
enclosed the complete text of the Multiple Use-Sustained Yield Act of 1960 for your
review. Itis an excellent law, articulating gene;'al land management principles which
have served the people of Montana and the nation for decades.

HB 263 is anti-public and anti-multiple use. This measure is so extreme, it could easily
be interpreted in a court of law to force grazing leasees to pay full market value, since
family ranches, like recreationists, watershed, fish and wildlife would be excluded from
the new qualifications of worthy objects specifically listed in the Enabling Act. By
narrowing the range of management considerations, this legislation moves the state

“away from land stewardship for a multitude of beneficial land values.
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Our members urge you to reject single use and vote no on HB 263.
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national forests are estabished and shall be administered
timber, watershed, and

for outdoor recreation, range,
wildlife and fish purposes. The purposes of this Act are
declared to be supplemental to, but not in derogation of,

the purposes for which the national forests were established
as set forth in the Act of June 4, 1897 (16 U.S.C. 475).
Nothing herein shall be construed as affecting the
jurisdiction or responsibilities of the several States with
respect to wildlife and fish on the national forests.
Nothing herein shall be construed so as to affect the use or
administration of the mineral resources of national forest
lands or to affect the use or administration of Federal
lands not within national forests (16 U.S.C. 528)

Sec. 2. The Secretary of Agriculture is authorized

and directed to develop and administer the renewable surface
resources of the national forests for multiple use and
sustained yield of the several products and services
obrained therefrom. In the administration of the national
forest due consideration shall be given to the relative
values of the various resources in particular areas. The
establishment and maintenance of areas of wilderness are
consistent with the purposes and provisions of this Act.

{16 U.S.C. 529)
In the effectuation of this Act the Secretary

Sec. 3.
of Agriculture is authorized to cooperate with interested

State and local governmental agencies and others in the
development and management of the national forests. (16

c.m.n.wwou
Sec. 4. As used in this Act, the following terms
shall have the following meanings:
(a) 'Multiple use' means the management of all the

various renewable surface resources of the national forests.
so that they are utilized in the combination that will best
meet the needs of the American people; making the most
judicious use of the land for scme or all of these resources
or related services over areas large enough to provide
sufficient latitude for periodic adjustments in use to
conform to changing needs and conditions; that some land
will be used for less than all of the resources; and
harmonious and coordinated management of the various
resources, each with the other, without impairment of the
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Guest Editorial

he Montana Wood Products
T Association argues that leased
state lands, which are school
trust lands, exist for the sole purpose
of raising money for public education.

The association has found a recep-
tive audience for that argument
among some school officials. It has
persuaded the Seeley Lake School Dis-
trict to intervene on the industry’s
side in a lawsuit filed by environmen-
talists that seeks to stop a timber sale
near Yellowstone National Park.

According to the Seeley school
superintendent, John Hebnes, the pub-
lic wants too much from state lands.
“(The lands are) supposed to be man-
aged to make the most money for the
schools,” he said. “Anything that
comes (beyond) that is gravy. It's not
set up as a park. It'’s not set up for all
the people.” ,

For an industry that’s always com-
plaining that it's being picked on, the
wood products association is going out
of its way to make many Montanans
unhappy. Bankrolling schools to inter-
vene in timber suits doesn’t have the
makings of a public relations triumph,
but the industry (and the schools)
aren’t interested in that. They're after
the money.

Montana has about S million acres of
school trust lands, received from
Uncle Sam at statehood. These lands
are leased to raise money for public
schools. The claim that they cannot be
managed for multiple-use is new, but a

Can’t have it both ways

- The lands department proposal

or users would take over these leases

study conducted for the state conclud-
ed a year ago that most users of state
lands were paying too little. The rea-
son, the study said, is that the state
Land Board was setting lease rates
and user fees at below-market levels.
Some in state government say the
constitution requires the state to max-
imize revenue from school lands. Last
year, therefore, the Department of
State Lands proposed that certain
lands be leased to the highest bidder.
Currently, there are provisions in the
law to protect traditional users, and
which weed out unusually high, or
“spike” bids. If the goal is to maxi-
mize school revenue, “spike” bids
would be eagerly accepted, even if
they threw longtime, traditional
lessees off the land.

raised fears that wealthy developers

and use the lands for their own pur-
poses. p
We can’t have it both ways. If we |
must maximize school land revenue,
we must abandon tradition and auc-
tion leases to the highest bidder. That
could be hunting outfitters, or sports-
men’s groups, or summer home-site
developers, any of whom might be
able to outbid traditional users,
including the timber industry. That’s
the direction in which the MWPA
argument leads.

— The Montana Standard
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Friends of the Wild Swan - o Z
P.0. Box 5103 e 3/-95

Swan Lake, Montana 59913y n /72 AC 3

Montana Senator Lorents Grosfield, Chairman
Senate Natural Resources Committee

State Capitol

Helena, Montana 59620

 February 28, 1995
Dear Chairman Grosfield:

On behalf of Friends of the Wild Swan, a non-profit conservation group based in Swan
Lake, please accept the following comments on House Bill 263.

HB 263 can not possibly benefit the long-term health and productivity of our state
forests or the state’s educationai system. |f HB 263 is inacted by the legislature,
Montana citizens, especially our youth, will be poorer. “Other worthy objects,” specific
fanguage in The £nabling Act , shouid not be iimited to only man-made objects as
defined in HB 263. Wildlife habitat protection should not be eliminated as a “worthy
object.”

Currently, Montana Department of State Lands (DSL) operates its timber program
without legal state-wide standards and guidelines.

In 1991, DSL promised Montana District Court Judge Keller of Libby that it would
prepare a state-wide forest management pian and programmatic Environmental
Impact Statement (EIS). In 1994, DSL again promised a District Court Judge
(McKittrick) that a programmatic forest management plan, with state-wide standards
and guidelines, would be produced “before” the legislature meets in January 1995.
DSL lied twice. Today, no pian exists because DSL has deliberateiy stonewaited,
expecting the 1995 Legislature to leqislate weaker enviromental laws. DSL has
gambled and lost.

HB 263 sends a strong message — the wrong message — to all Montanans. The
message: School trust forests are nothing more than a cash cow to be expioited to
reduce property tax contributions collected to fund schools.

Fish, wildlife, water gquality and old-growth habitat on school trust tands will count for
nothing if HB 263 is inacted.

This is no way to manage the public’s forests. Who in their right mind would liquidate
Montana’s priceless, rapidly appreciating, god-given environmental capital without



any idea what the net benefits and costs are? You cannot know because no analysis
has been done. DSL doesn't know because it hasn't compieted its iwice-promised
state-wide EIS. Capitol assets that took thousand of years to accumulate will be sent
to sawmills, where the real profit is made — not for Montana schoois, but for greedy
out-of-state owners. Same as it ever was.

Economic efficiency must be studied or losses to the School Trust are likely. itis
wrong to assume that higher harvest volumes will automatically generate net revenue
increases from DSL’s timber program. DSL's accounting procedures are not adequate
to determine economic efficiency.

in recent years, DSL's annual cut has ranged between 18 and 30 million board feet
per year. A 50 million board feet annual target requirement (See HB 201) will lead to
overcutting. Overcutting causes detrimental environmentai effects that ultimately
produce real costs to the State of Montana. Clean-up and habitat restoration costs can
often exceed the revenue generated by cutting down wild forests. Prevention of
environmental damage is the always the best, most cost efficient forest management
policy.

HB 263 cannot comply with existing state and federal laws. |t is fiscally unsound and
environmentally destructive. It will not withstand public scrutiny or judicial review.
Friends of the Wild Swan opposes HB 263 in the strongest terms.

Thank you for the opportunity to comment on HB 263.

Sincerely, /)
%%77(‘ f ( /c

Steve Keily
Friends of the Wild Swan
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