
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
54th LEGISLATURE- REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By CHAIRMAN BOB CLARK, on January 9, 1995, at 
8:08 AM 

ROLL CALL 

Members Present: 
Rep. Robert C. Clark, Chairman (R) 
Rep. Shiell Anderson, Vice Chairman (Majority) (R) 
Rep. Diana E. Wyatt, Vice Chairman (Minority) (D) 
Rep. Chris Ahner (R) 
Rep. Ellen Bergman (R) 
Rep. William E. Boharski (R) 
Rep. Bill Carey (D) 
Rep. Aubyn A. Curtiss (R) 
Rep. Duane Grimes (R) 
Rep. Joan Hurdle (D) 
Rep. Deb Kottel (D) 
Rep. Linda McCulloch (D) 
Rep. Daniel W. McGee (R) 
Rep. Brad Molnar (R) 
Rep. Debbie Shea (D) 
Rep. Liz Smith (R) 
Rep. Loren L. Soft (R) 
Rep. Bill Tash (R) 
Rep. Cliff Trexler (R) 

Members Excused: NONE 

Members Absent: NONE 

Staff Present: John MacMaster, Legislative Council 
Joanne Gunderson, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: HB 82, HB 83 

Executive Action: NONE 
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HEARING ON HB 82 

CHAIRMAN BOB CLARK opened the hearing on HB 82 by limiting 
testimony for both proponents and opponents to 30 minutes. He 
said that all testimony and questions would be directed to the 
Chair. No executive action would be taken on these two bills 
today. 

Opening Statement by Sponsor: 

(Tape: ~i Side: Ai Approx. Counter: 6.2) 

REP. JACK HERRON, HD 77, presented HB 82. He stated that the 
intent of HB 82 is content neutral and is not against free 
speech, but designed to prevent illegal conduct. It also 
addresses the secondary effects on communities and neighborhoods 
by nude dancing establishments such as increased crime and 
depreciation of personal property rights. It also is designed to 
address the primary function of government to protect from 
criminal acts. 

Proponents' Testimony: 

Dallas Erickson, President of Montana Citizens for Decency 
Through Law, Stevensville, stated that there are approximately 
seven nude dancing establishments in Montana. According to 
police reports, these establishments are surrounded by crime, 
mostly of a sexual nature. He referred to a packet of 
information which is EXHIBIT 1. He cited Dr. Michael J. 
Scolatti, who developed the Montana State Prison sexual offender 
treatment program. EXHIBIT 1A. EXHIBIT 1B is a letter from 
Undersheriff Larry Weatherman of the Missoula County Sheriff's 
Department. A letter from Walter E. Hill, Professor at the 
University of Montana was presented as EXHIBIT 1C. Mr. Erickson 
also cited a letter from Robert H. Macy from Oklahoma County, 
EXHIBIT 1D. 

Informational Testimony: 

Len Munsil, Attorney with National Family Legal Foundation, based 
in Phoenix, Arizona, appearing on behalf of the Montana Citizens 
for Decency Through Law, stated that he is not an advocate for 
passage of the law, but as an expert on the constitutionality of 
this type of bill. He has six and a half years as a first 
amendment lawyer exclusively in this particular area of the law. 
He referred to written testimony, EXHIBIT 1E. In his testimony, 
he referred to the packet and its contents labeled EXHIBIT lA-lN. 
He summarized that the intent of HB 82 is not to suppress free 
speech; it is to end public nude conduct. The definition of 
nudity in this legislation is word for word from the Indiana 
statute which the Supreme Court upheld in Barnes vs. Glen 
Theatre. EXHIBIT 1E(a) 
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(Tape: ~; Side: A; Approx. Counter: ~9.5) 

Proponents' Testimony: 

Dr. Mark Moser, Clinical Psychologist, Helena, who has worked for 
17 years as a consultant at the Montana State Prison read his 
testimony in favor of HB 82. EXHIBIT 2 

REP. PEGGY ARNOTT, BILLINGS, stated that she stands in favor of 
this bill. She summarized the findings of a group of legislators 
who toured the Montana State Women's Prison indicating a growing 
number of sexual offenders creating a need for separate housing 
for these offenders. 

Wilma Wortman, "Enough Is Enough" campaign. Her written 
testimony in favor of HB 82 is submitted as EXHIBIT 3. 

REP. SCOTT ORR, HD 82, Libby, urged favorable consent. 

Arlette Randash, Eagle's Forum, testified in favor of passage of 
HB 82. 

REP. DICK GREEN, HD 61, strongly urged support of HB 82. 

Thesia Crooks, Libby, Lincoln County testified in support of this 
bill. 

Patrice Wilson, RN, submitted written testimony requesting that 
breast-feeding be excluded from this bill. 

Laurie Koutnik, Executive Director, Christian Coalition of 
Montana, gave testimony in support of HB 82. 

Gladys Anderson, Stevensville, stated she supports this bill. 

Carolyn McGady, appeared in support of HB 82. 

Linda Troutt, Ravalli County Chapter of Montana Citizens for 
Decency, supports this bill. 

Dale Anderson, strongly urged the committee to support this bill. 

Lynn Cordero, RN, said that while she agrees with the 
idea presented, these kinds of laws have been used to 
force breast-feeding mothers to leave public places. 
suggested that this exclusion be considered. EXHIBIT 

general 
arrest or 
She 
5 

Lela Mitchell, Stevensville, as a former employee for the FBI, 
she saw first-hand what happens with pornography and strongly 
supports HB 82 and 83. 

Norman Mitchell, Ravalli County, strongly supports HB 82. 
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Diane Baker, Stevensville, submitted written testimony in support 
of HB 82. EXHIBIT 6 

(Tape: ~; Side: A; Approx. Counter: 32."7) 

Opponents' Testimony: 

Robert Dunlop, believes the issue is not pornography, but 
freedom. He urged the committee to look beyond the issues as 
presented to the consequences of the bill. 

Bob Campbell, delegate to the Constitutional Convention, 
submitted written testimony and urged a Do Not Pass. He 
suggested there is not a compelling reason to change the current 
law or create new laws that are difficult to enforce. EXHIBIT 7 

Ron Silvers, licensed professional counselor, submitted written 
testimony which does not support the idea that pornography is a 
causal factor in commission of sex crimes. EXHIBIT 8 

(Tape: 2; Side: A; Approx. Counter: ; COllI11lents: Side B of Tape ~ was not 
used.) 

Charles Walk, Executive Director of The Montana Newspaper 
Association, is opposing both HB 82 and HB 83. He asked that his 
remarks could be included in the opposition to HB 83. The 
association sees both bills as being all-encompassing and overly 
broad attempts at legislation that will strike at the very heart 
of free expression and will result in unwarranted censorship of 
every phase and form of expression. The association believes 
existing legislation is adequate and reasonable protection. 

CHAIRMAN CLARK agreed to that. 

Samantha Sanchez, ACLU, presented her written testimony and 
stated that the ACLU opposed HB 82. She stated that changing the 
way people think should be reserved for parents and educators and 
not bureaucrats. Though the ACLU agrees that something must be 
done about sexual violence, they do not believe these bills will 
accomplish that. EXHIBIT 9 

Paul Stahl, Chair of the Montana Cultural Advocacy, refuted the 
testimony regarding the Barnes case in which nudity was defined. 
He believes that the definition of nudity in this bill is overly 
broad and allows law enforcement to go after cultural 
institutions, health clubs, and cable television for criminal 
liability. He believes that the current law is sufficient. 

(Tape: 2; Side: A; Approx. Counter: ~3.9) 

Jacqueline Lenmark, represents individual businesses, who are 
concerned about censorship and free expression and oppose the 
passage of HB 82. They adopt the testimony presented by other 
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opponents. She presented testimony from a client, Russell 
Lawrence, an owner of a bookstore in Hamilton. EXHIBIT 10 

She raised the problem of clients using this law inappropriately 
in child custody and divorce cases. She believes the current law 
is sufficient and enforceable . 

. 
{Tape: 2; Side: A; Approx. Counter: ~8.0} 

Jim Hills voiced his concern about what he calls growing 
fanaticism and also the legislature enacting more laws to 
regulate citizens. He felt that current laws are sufficient. 

Jim Hills, Jr., strongly oppose HB 82 and HB 83. 

Lou Archambault opposes HB 82. 

REP. KENNETH WENNEMAR opposes HB 82. 

Stan Frasier opposes this bill. 

Josh DeWeese, Director of Archie Bray Foundation, strongly 
opposes HB 82 and HB 83. 

Orin Marsh opposes censorship in these two bills. 

Informational Testimony: 

Informational testimony on HB 82 included in EXHIBIT 1 not 
specifically referred to by witnesses is as follows: 

EXHIBIT 1L, testimonial letter by James W. Ramsey 
EXHIBIT 1M, National Law Center Summary of Land Use Studies 
EXHIBIT IN, testimony of Gene McConnell 

EXHIBIT 4A, is informational testimony for HB 82. 

Questions From Committee Members and Responses: 

REP. DEB KOTTEL asked Mr. Munsil to respond to testimony by an 
opponent that the Barnes case did not address the issue of 
overbreadth. 

Mr. Munsil said the Barnes case said that it was appropriate for 
this type of legislation to be used against public nude dancing. 
The overbreadth issue was not before the court because the lower 
court had issued a narrowing construction of language. 

REP. KOTTEL asked if it is correct that in the Barnes case only 
three justices signed off on the majority opinion. 

Mr. Munsil stated that there was a plurality opinion of three U. 
S. Supreme Court justices and then an additional concurring 
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opinion by Justice Scalia. They went even further than the 
plurality opinion and also a concurring opinion by Justice Souter 
which was the fifth vote for upholding Indiana law. Justice 
Souter's basis for upholding the "law is the one that this 
legislature needs to use. 

REP. KOTTEL asked how many other states have similar law to this. 

Mr. Munsil stated that this opinion from the U. S. Supreme Court 
is about three years old and Tennessee is the first state to 
enact a provision based on the Barnes decision. The opinion was 
challenged by nude dancing establishments; the federal court 
judge issued an opinion, denied the injunction and allowed the 
law to take effect and it is in effect today in Tennessee. 

REP. DEBBIE SHEA asked if Dr. Moser felt the use of pornography 
caused his patients to perform their sex crimes, or if it was 
something more deep-seated in their history. 

Dr. Moser said that it was part of many causes. Research doesn't 
provide a definitive answer to how much pornography, nude 
dancing, etc. contributed to sexual deviance. Most practitioners 
have come to the opinion that it does make a significant 
contribution. He noted that the only definitive experiment to 
draw such a conclusion would involve exposing a group of children 
to such material over a period of time and then follow their 
lives for 10-20 years to see the result. This experiment has not 
been done since no one will volunteer their children for such an 
experiment. 

REP. BRAD MOLNAR asked what in the current statute, 45-5-504 MCA, 
is so inadequate that this bill is necessary. 

REP. HERRON responded that the Montana statutes need to be 
upgraded constitutionally for the protection of women and 
children and families. 

REP. MOLNAR asked for an expansion on this answer in terms of the 
numbers of convictions. 

REP. HERRON said he is not sure, but he is sure that it will 
provide the vehicle, if it is necessary, for the sheriff or the 
county attorney to clean up the situation. 

REP. LOREN SOFT asked what kind of relationship has been found 
between nude dancing and organized crime. 

(Tape: 2i Side: Ai Approx. Counter: 29.9) 

Mr. Munsil said there is a connection. He cited examples from 
Phoenix, Arizona, which supported this point. 

REP. SOFT asked about the concern of witnesses regarding the 
issues of breast-feeding in public. He asked for a comment on this. 
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Mr. Munsil said that in public decency law existing prior to the 
Barnes case, there has been concern. He said that there must be 
credit given to law enforcement people that they would not abuse 
this law by arresting n~rsing moihers, people in locker rooms of 
health clubs and men in swim suits on the beaches. He felt that 
rewording the proposed statute, however, would provide nude 
dancing establishments the latitude to avoid prosecution by 
changing their names from bars to art studios, for instance. 

REP. SOFT asked about the effect on cable TV and health clubs. 

Mr. Munsil said that this statute would only deal with public 
behavior of individuals and not material and so what is on TV 
would not be impacted. The consensus has been that it is 
unlikely that any law enforcement persons would go along with an 
application of the statute to health clubs. 

REP. SOFT asked about the comparisons given with respect to 
European countries. 

Mr. Munsil said that at the same time these countries 
decriminalized pornography, they also decriminalized many other 
sex offenses, and the net result is a lowering of the crime rate. 

REP. SOFT asked for a comment on Section 2 of the proposed 
legislation concerning the words "private, non public places." 

Mr. Munsil said that by changing Montana's public indecency law 
to make it apply only in public places, following the Barnes 
decision, would present a problem in that it would remove a 
statute that covers a circumstance where someone enters a private 
home and violates children in that setting. 

REP. CHRIS AHNER asked Mr. Silver to elaborate on his testimony 
about sources of sexual stimulation such as catalogs and NATIONAL 
GEOGRAPHIC MAGAZINE. 

Mr. Silver stated that he provided those examples to illustrate 
his point that sex offenders use all sorts of material to 
stimulate their fantasies. He stated that these offenders are 
restricted from many materials and activities that promote their 
deviant fantasies. He asked that his testimony be submitted in 
opposition to both HB 82 and HB 83. 

REP. BILL CAREY asked for clarification regarding illustrations 
of already prosecuted cases involving organized crime in relation 
to nude dancing establishments. 

(Tape: 2; Side: A; Approx. Counter: 39.~) 

Mr. Munsil said he indicated that at a state level in many 
states, organized crime had been associated with these 
establishments and a number of cases involving organized crimes 
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had been successfully prosecuted. He gave specific examples to 
support his statement. 

REP. CAREY asked if Montana's current law is similar to Arizona 
law where these successful prosecutions have occurred. 

Mr. Munsil said-that Montana's statutes are not at all similar in 
that area of law. For instance, Montana law does not-cover the 
situation where sex acts are performed in a public place unless 
intent to affront or offend can be proven. 

REP. CAREY asked about the liability of board members of a 
community theatre if someone objected to the content of the play. 

Mr. Munsil replied that this bill applies only to someone who 
appears nude in public, so unless the board members were in the 
play, they would be exempt from liability under this proposed 
statute. 

REP. LINDA MC CULLOCH asked Mr. Campbell to expand on his 
testimony. 

Mr. Campbell said in the Constitutional Convention, he proposed 
the current law regarding the freedom of expression which was 
adopted and approved. In 1973, and again in 1975, the criminal 
code was discussed as to its adoption by the legislature. He 
reiterated his opinion that this legislation becomes absurd when 
it comes to enforcement. 

{Tape: 2; Side: B} 

REP. MC CULLOCH asked if a bill of similar nature had come up 
since that time. 

Mr. Campbell said, "No." He felt that it is not a matter of 
conforming to federal law, because if such a case were to arise, 
it would do so as a First Amendment case. 

REP. LIZ SMITH asked Mrs. Crooks if the obscenity law passed in 
Lincoln had an effect on public indecency, and how it is enforced 
and also if there has been a difference. 

Mrs. Crooks quoted her husband, who is Vice President of 
Montana Citizens for Decency through Law, that they do not have a 
problem with public nudity in Libby now. 

REP. SMITH asked about the enforcement. 

Mrs. Crooks deferred the question to Mr. Erickson who said that 
Lincoln County doesn't have this public indecency law, it has a 
law that makes it illegal to perform nude in an establishment 
that sells alcoholic beverages. Lincoln County has had no 
problem since that law was passed concerning places that sell 
alcoholic beverages. 
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REP. SMITH asked the Chair for permission for Mr. Erickson to go 
ahead at this time to expound on the issues relating to HB 83. 

Mr. Erickson said that all the clties in Lincoln County didn't 
pass an obscenity law similar to HB 83 until 1990 after a case 
involving a crime in 1986 which involved a man who had used 
pornography since the age of 10. Originally the language was 
changed which created problems for prosecution and then was 
reworded similar to this current bill being considered. 

REP. DIANA WYATT asked for the year in which the rewrite of 
Montana codes in reference to criminal offenses of indecency and 
pornography took place. 

REP. HERRON recalled that it was 1989. 

REP. WYATT asked for the name of the Attorney General at that 
time who supported the rewrites of the Montana codes. 

REP. HERRON said he did not know. 

REP. WYATT stated that current Governor Marc Racicot was Attorney 
General at that time. 

REP. WYATT asked about the possible complication in cases 
involving child custody. 

Ms. Lenmark said that frequently a major point of contention 
between parties is the custody of children and often allegations 
of abuse are made. She feels that Section 2 focuses on conduct 
which takes place in private places where there are no witnesses 
supplying the parties in dissolution cases with an accusation 
which is difficult to disprove. She cited an example to support 
her concern about the wording of this statute. 

REP. JOAN HURDLE asked if the sponsor's concern for women extends 
to the lack of sex education and birth control information 
available to these women. 

REP. HERRON said that it does not necessarily address that 
concern. The protection of women he is trying to address is 
where a victim is unknowingly attacked not because of lack of 
education, but attacked for someone else's gratification. 

REP. HURDLE asked about the ignorance of the women who work in 
such establishments. 

REP. HERRON said he really could not answer that. In most cases, 
he believed evidence showed that women who work in such 
establishments have themselves been abused; and in that way, it 
is degrading to them and through a lowering of their self 
concept, may limit them to this type of employment. 
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REP. WILLIAM BOHARSKI wanted to know the locations of the seven 
nude dancing establishments. 

Mr. Erickson said there 'are three in Missoula, one of those being 
in an adult book store, two in Great Falls, one in Helena and one 
outside of Billings. Billings has a law against nude dancing in 
establishments that serve alcoholic beverages. That law was 
upheld by the Montana Supreme Court. 

REP. BOHARSKI cited a letter from the undersheriff in Missoula 
County stating that there is an increased level of activity such 
as prostitution around these dance parlors. He wondered if any 
information has been gathered on any of the other locations. 

Mr. Erickson said that in the Billings area (Laurel), there is a 
higher rate of sex crimes, especially prostitution. He did not 
have information about the Great Falls area though the citizens 
there believe there is an increase in sex crimes around these 
areas. 

(Tape: 2; Side: B; Approx. Counter: ~7.~) 

REP. BOHARSKI asked Dr. Moser to relate, from his experience in 
treating prisoners, any connection between their crimes and nude 
dancing establishments. 

Dr. Moser could only answer in a very general way that 85% of sex 
offenders admit the use of pornography. He has a strong 
impression that obscene materials and/or nude da", -ing has sparked 
a number of sexual activities that feed into sexual deviance. 

REP. BOHARSKI asked if there is a difference between someone 
renting an R-rated film and watching live dancing. 

Mr. Moser said that the question assumes that one is sexually 
deviant. He did not see a way to provide a clear and definitive 
answer. The answer would come on a case-by-case basis. 

REP. ELLEN BERGMAN asked if Mr. Erickson has been involved in law 
enforcement and as such for his experience. 

Mr. Erickson affirmed that he had been in law enforcement and 
that without exception, in molestation cases that he handled, 
pornography always was involved and usually obscenity was 
involved. Usually it lowered the inhibitic~ s c the children so 
that they would permit the actions the perpetrator would ask. He 
cited other law enforcement officials who also had never seen an 
exception to this. Concerning nude dance, he had limited 
experience with that as a law enforcement officer, but later he 
did observe increased lowering of public morality even in the 
schools around establishments which promoted it. 
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REP. AUBYN CURTISS asked Mr. Munsil to capsulize the essence of 
Ted Bundy's testimony. 

Mr. Munsil recounted Ted Bundy's interview. EXHIBIT 1F 

REP. CURTISS asked if Ted Bundy had said that the process was 
progressive and that many on death row people had begun with soft 
core pornography and gradually moved to the "hard stuff." 

Mr. Munsil affirmed that this was true and that the reports show 
that these criminals were exposed at a young age and reached the 
stage through the constant exposure which conditioned them for 
deviancies many ending up in violent sex. Mr. Bundy had said 
that it took about nine years of desensitization to move from one 
step to another. 

REP. CURTISS asked if the testimony of Ted Bundy about the 
progressive and addictive nature of pornography was borne out by 
the task force on pornography. 

Mr. Munsil said that the Attorney General's commission on 
pornography concluded that in the area of sexually violent 
material, there was a causal connection between sexual assaults 
and those who commit sexual crimes and their exposure to 
pornography. 

REP. KOTTEL stated she was concerned about the overbreadth of the 
statute and asked if it is the sponsor's intent for this statute 
to be used to prosecute travelers who stop by the rural road to 
relieve themselves, farmers who relieve themselves in the field, 
the male swimmer who has an involuntary erection, or to charge 
the person changing a baby's diaper in public thereby exposing 
the baby's genitals or buttocks, or to stop women from wearing a 
lacy bra with a sheer blouse in public. 

REP. HERRON answered, "No, it is not" to all of the above 
individual examples. 

REP. KOTTEL asked Mr. Munsil if the statute as written would meet 
all of the elements of conviction in cases such as a traveler 
urinating by the side of the road, a farmer urinating in his 
field, a man wearing a brief swimsuit has an involuntary 
erection, or changing a baby's diaper in public thereby exposing 
his/her buttocks. 

Mr. Munsil answered that these situations would lead to a charge 
of public indecency under this statute, but that they would even 
under the existing public indecency laws in any number of states. 
Though the answer to these questions is clearly, "Yes," that 
type of abuse by law enforcement has not happened where these 
laws are in effect and he would not expect it to do so here. 
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REP. KOTTEL said that her question concerns overbreadth and the 
constitutional challenge of the statute and not the discretionary 
powers of police. She asked if the statute as written would meet 
the elements of conviction if a woman wears a lacy bra with a 
sheer blouse revealing the shadow of a nipple. 

Mr. Munsil said·that case is less clear to him in terms of the 
statute, but that it would be directed at situations where the 
breast is clearly visible. 

REP. BOHARSKI wanted to know how many states have statutes that 
prohibit nude dancing parlors. 

Mr. Munsil said that states which have laws similar to HB 82 
include only Tennessee. In regard to HB 83, 45 states have a 
similar law. In addressing the concerns about overbreadth, he 
felt that including some of the exceptions such as breast-feeding 
as amendments would be acceptable to the proponents of the bill. 

REP. BOHARSKI re-asked his question. 

Mr. Munsil said that most states outlaw public nudity with laws 
that say you cannot appear in public in a state of nudity, though 
nude dancing establishments cannot be outlawed. In those states, 
such laws would not apply to establishments that are open to the 
adult pUblic. There are six or seven states pre- or post-narnes, 
post-Tennessee example, whose legislatures are considering 
similar legislation to what is before this committee. Most of 
them have existing public indecency laws that are stronger than 
Montana's. In those states, they only need to extend the 
existing law to include establishment that are open to the 
public. 

REP. BOHARSKI asked again how many states outlaw nude dancing. 

Mr. Munsil felt he had answered the question, but said that most 
states have statutes limiting public nude dancing in 
establishments that serve liquor. It is when they attempt to 
move out of the liquor license scenario in offering complete 
nudity as entertainment that law enforcement sees a need to 
respond to. Post-Barnes, there are two states that deal with it 
in a general fashion. Most all states deal with public indecency 
outside of nude dancing and most deal with it in establishments 
that sell liquor. 

{Tape: 3; Side: A} 

REP. BOHARSKI asked the sponsor how many communities statewide do 
not permit nude dancing establishments. 

Mr. Erickson said that Lincoln County has an ordinance concerning 
public nudity in places that serve alcoholic beverages. Ravalli 
County does now and also has the ordinance that is being 
considered now. Billings city proper has a law against nude 
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dancing which has been upheld by the Montana Supreme Court, which 
said that our constitution does not protect nude dancing at least 
in places that serve alcoholic beverages. He believed that Red 
Lodge adopted basically the same ordinance as Billings. Missoula 
does not have a law against it. 

REP. SHIELL ANDERSON asked for information about the cause and 
effect of nude dancing and resulting number of sex offenders at 
the Montana State Prison that would suggest but for these nude 
dancing parlors, these people would not be there. 

Mrs. Koutnik answered that she did not, but that in her 
estimation there is a correlation between those who participate 
in entertainment in nude dancing parlors and a progression toward 
sexual deviancy that ultimately leads to them being incarcerated 
in the Montana State Prison. 

(Tape: 3; Side: A; Apprax. Counter: 3.8) 

Closing by Sponsor: 

REP. HERRON recommended that the committee pass this bill. 

HEARING ON HB 83 

Opening Statement by Sponsor: 

REP. JACK HERRON, HD 77, presented HB 83 to revise the obscenity 
laws. The intent of HB 83 is to address the role pornography 
plays in the development of sexual deviance, to provide for the 
protection of women and children, and to become tough on crime. 
He stated that this is unquestionably constitutional. 

CHAIRMAN CLARK limited testimony to 20 minutes for both sides. 

Proponents' Testimony: 

Dallas Erickson, Montana Citizens for Decency Through Law, 
recounted what he and REP. HERRON saw in materials available in 
adult bookstores which depict degradation and violence toward 
women. He said these materials promote the myth that women want 
that kind of behavior. He referred to the testimony from the 
Missoula County sheriff's office, EXHIBIT lB, and the letter 
cited previously as EXHIBIT lA. 

He further cited specific cases in Montana which he believes 
relate to his support of this bill. EXHIBITS lG & lH He 
presented EXHIBIT II in support of his testimony. He presented a 
letter from Rodney K. Smith, EXHIBIT lJ, also in support of his 
testimony. 

Len Munsil, Attorney with National Family Legal Foundation, based 
in Phoenix, Arizona, said he is the co-author of a 300-page 
manual used by prosecutors around the country who enforce 
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obscenity laws and which he used in training prosecutors how to 
aggressively, effectively and constitutionally enforce obscenity 
statutes. He said there is no question about the constitution
ality of this legislation. He presented written testimony 
EXHIBIT 1K & 1K(a) which cite MILLER v CALIFORNIA. He said that 
there is a higher conviction percentage in these cases than in 
murder and rape-cases. Clearly obscenity is easily determined 
and distinguished from legitimate art and speech. He· said that 
the Supreme Court has upheld a three-part test to determine the 
definition of obscene material: (1) material must depict 
specific sex acts defined in the state law in a patently 
offensive manner; (2) material as a whole must be intended to 
appeal to the prurient interest in sex; and (3) material must 
lack serious literary, artistic, political or scientific value. 

Federal obscenity law already uses the standards proposed in this 
statute. Montana is one of five states that does not have this 
law in effect; and passing this law would give Montana the same 
authority and standards as the federal government already has in 
the State of Montana. Distributors of R-rated movies and soft 
core pornography have nothing to fear from prosecution of these 
laws. Legitimate first amendment rights are not affected by 
obscenity laws. It is concluded and well-documented by the 
Attorney General's Commission on Pornography and the California 
Attorney General's Commission on Organized Crime that this is an 
outlaw industry. They conclucj that the national distribution 
of hard core pornography is essentially controlled by five mafia 
families out of the State of California. That this industry 
exploits young women was also discussed in his testimony. He 
said that this is an issue which gives the legislature the 
opportunity to protect the citizens which he sees as its role. 

Dr. Mark Moser, Clinical Psychologist, submitted written 
testimony. EXHIBIT 11. 

Arlette Randash, Eagle Forum, said she had canvassed the city and 
submitted a representation of videos from a convenience store 
three blocks from a primary school and a video store. These 
video covers were made available to the committee to view during 
the time of the hearing. She submitted written testimony. 
EXHIBIT 12 

{Tape: 3i Side: Ai Approx. Counter: 24.6} 

Ken Moore, Chair of Montana Religious Legislative Coalition of 
the Montana Association of Churches, said that the Montana 
Association of Churches is supportive of laws in society that 
protect society from the dehumanization of persons through 
pornographic and obscene material. HB 83 would strengthen the 
existing obscenity law in their opinion and provide additional 
protection against a pervasive pornographic industry. 
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Sharon Hoff, Executive Director of Montana Catholic Conference, 
represented Montana's two Roman Catholic bishops by reading 
written testimony. EXHIBIT 13 

Thesia Crooks, Libby, Montana, presented written testimony. 
EXHIBIT 14 

Rachel Baker, Stevensville, Montana, supports HB 83. 

Wilma Wortman, Enough is Enough, spoke of statistics in support 
of HB 83 giving the correlation between pornography and deviant 
behavior, but these were not left for the committee. She asked 
that her testimony for HB 82 EXHIBIT 3, be included for HB 83. 

Dianne Baker, Stevensville, Montana supports HB 83. EXHIBIT 15 

Carolyn McGady is in support of this bill. 

Linda Troutt, President, Montana Citizens for Decency through 
Law, left testimony in support of this bill. EXHIBIT 16 

Laurie Koutnik, Executive Director, Montana Christian Coalition 
and mother of three, foster parent of 55 children of the State of 
Montana, recommended a Do Pass on HB 83. 

Gladys Anderson, Stevensville, Montana, supports this bill. 

Dale Anderson, Stevensville, Montana, strongly urged support. 

{Tape: 3; Side: A; Approx. Count:er: 33.4} 

Opponents' Testimony: 

Robert Dunlop, Helena Valley, stated that the issue is freedom. 
He questioned the influence of pornographic materials in the 
commission of crime. He urged the committee to remember the 
mandate by the voters for less governmental interference in the 
lives of private citizens. 

Jerry Skillman, President of Montana Chapter of Video Software 
Dealers Association, presented testimony in opposition to HB 83. 
EXHIBIT 17 

{Tape: 3; Side: A; Approx. Count:er: 40.0} 

Jacqueline Lenmark gave written testimony as representing 
businesses around the State of Montana. EXHIBIT 18 

{Tape: 3; Side: B} 

Paul Stahl, Chair, Montana Cultural Advocacy asked that his 
testimony on HB 82 be included on HB 83. He added that as an 
attorney he is concerned the passages in this bill that take away 
the ability of the person distributing, creating, or doing it has 
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to have some knowledge that it is obscene, on lines 10-11 on page 
1. Also concerned about the wording on page 2, lines 4-11, which 
takes out the ability to introduce evidence regarding all of the 
Supreme Court criteria, and on page 3, line 19, the protection 
from criminal liability of the popcorn and ticket sellers and 
projectionist are also removed. He questions the 
constitutionality of this bill based on those concerns. 

Deborah Schlesinger, Vice Chair of Montana Cultural Advocacy, 
presented written testimony in opposition to HB 83. EXHIBIT 19 

(Tape: 3; Side: B; Approx:. Counter: 2.9) 

Chris Imhoff, League of Women Voters, submitted written testimony 
in opposition to HB 83. 

Tim Holmes, local artist, asked that his written testimony be 
included in testimony in opposition to HB 82 as well. EXHIBITS 
21, 21(A}, and 21(B} 

Robert Fitzgerald, submitted written testimony in opposition to 
HB 83. EXHIBIT 22 

Scott Crichton, ACLU, submitted written testimony in opposition 
to HB 83 EXHIBIT 23 

Jim Hills, voiced his opposition to HB 83. 

Stan Frasier urged the committee not to pass this bill. 

Carol Novotne, director of a local art center, educator and Vice 
Chair of Montana Arts Council, strongly opposes this bill. 

Dan Erving, Montana Association of Theatre OWners, requested 
deletion of line 19, page 3. EXHIBIT 24 

Howard Pickerill, owner of 14 screens in movie theaters, rose in 
opposition to HB 83. 

Ayron Pickerill, opposes this bill. 

Richard Miller, Montana State Librarian, stated opposition to HB 
83. 

Ian Steel, member of Video Software Dealers Association and video 
store owner, recommended opposition to this bill. 

Lou Archambault, representing the artist community, stated 
opposition to HB 83. 

Claudia Crase in support of artists and free expression, stated 
opposition to HB 83. 
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Dale Johnson, Discount Video, represents 43 locations in Montana 
and is in opposition to this bill. 

(Tape: 3; Side: B; Apprax. Counter: ~2.2) 

Informational Testimony: 

EXHIBITS 25 - 40 are included as informational testimony on HB 82 
and HB 83. 

Questions From Committee Members and Responses: 

REP. SHIELL ANDERSON asked why the sponsor repealed 45-8-203 MCA 
which exempted theatre employees from liability under this act 
and if he would object to putting that back in. 

REP. HERRON deferred to Mr. Munsil. 

Mr. Munsil said that the use of the statute of obscenity in most 
cases does not have that type of exemption. The reason is to get 
to the people at the top of the chain of distribution, which 
often requires prosecution of clerks in establishments which 
provide pornographic materials. He suspected that the exemption 
being proposed for repeal under this bill was included originally 
because different conditions existed and children may have been 
employed in theaters where these materials were viewed. 

REP. ANDERSON said that this provision is not limited to 
children, but extends to any employee under the direction of the 
theatre owner. He asked why they should be placed in jeopardy of 
arrest when they may have no idea of the content of the material. 

Mr. Munsil said that he did not think it would be a problem in a 
motion picture theatre that is following the Motion Picture 
Association guidelines for rating the films. He said this would 
only apply to a circumstance where clerks in an adult bookstore 
are distributing the material. He said that there was a 
challenge to the statute on the issue of whether there is a "see
enter" requirement. It was decided through case law that there 
is a requirement of knowingly distributing obscene material. The 
Supreme Court said that until the jury determination is in, the 
legal status of the material is not known. They would have to 
know the character and content of the material, essentially 
knowing that they are dealing with sexually explicit material 
which puts them on notice that they are potentially violating the 
obscenity laws and ought not to be involved in its distribution. 
Under case law, that is a sufficient requirement for conviction. 
This proposed statute meets that constitutional standard. If the 
employee has no idea what they are distributing, they cannot be 
prosecuted. However, they would know from the position they held 
in that store. 
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REP. ANDERSON asked if the sponsor would object to reinserting 
the exemption in this bill. 

REP. HERRON said he would object. 

REP. WILLIAM BOHARSKI referring to the stricken language in 45-8-
201 MCA and all 'of the language to be reinserted, said it appears 
that the intent is to include those over the age of 18. He asked 
why such a drastic approach is being taken. He wanted to know if 
the same goal could be achieved by striking all of the language 
referring to under the age of 18. 

Mr. Munsil said that what is in current Montana law concerning 
obscenity is not what is considered traditional obscenity law. 
It is considered "the harmful to minors" law. It is called an 
obscenity law, but virtually everyone of the 45 states which 
have obscenity laws criminalize the sale and distribution of hard 
core pornography to anyone. Montana's law has only dealt with 
the sale to children and it has never been used since its 
adoption. 

REP. BOHARSKI stated that if the committee were just to strike 
the language "under the age of 18" from existing law, that would 
not withstand the court challenge. 

Mr. Munsil said he would have to look at all of the provisions of 
the old statute which he believes was drafted pre-Miller vs 
California. 

REP. BOHARSKI said he believed it was drafted in 1989. 

Mr. Munsil said he believed this attempt to make an obscenity law 
was made in 1989, but what was passed was a law dealing with 
minors and so the language in that legislation did come pre
Miller. So he could not say that if the wording relating to the 
age were struck, it would be constitutional. 

REP. BOHARSKI asked if it is the intent to extend the current 
obscenity statutes to adults. 

Mr. Munsil said it was the intent and it would bring Montana into 
line with the current federal law. 

REP. BOHARSKI asked if the video store owners must already make a 
determination under the current Montana statute prohibiting the 
knowing or purposeful distribution of obscene material to minors, 
why it would be any more difficult to carry this on to adults 
creating an additional burden on these business. 

Mr. Skillman currently said that they follow the MPAA rating 
guidelines. 

950109JU.HM1 



HOUSE JUDICIARY COMMITTEE 
January 9, 1995 

Page 19 of 27 

REP. BOHARSKI said that the sponsors of this bill are trying to 
do nothing more than extend the current prohibition on 
distribution of obscene material to everyone. He asked if it 
would be any more difficult for the industry to enforce this new 
statute. 

Mr. Skillman said the problem is in determining who defines what 
is obscene and it appears to them that this bill goes·beyond the 
MPAA rating scale and they are concerned that there is a lot of 
potential for problems since they won't know until a jury decides 
what is considered to be obscene. 

REP. WYATT asked for a definition of movie theaters and the 
concern in reference to this piece of legislation. 

Mr. Erving referred to EXHIBIT 24 and the attachment, EXHIBIT 
24A, in his answer which states that the members of the National 
Organization of Theatre Owners believe it would be bad for 
business if criminal liability is extended to theater employees 
who have no control or interest in the selection of pictures 
shown in the theaters. Most of these employees are under the age 
of 21 and have no financial interest in the business or 
responsibility in the selection of those motion pictures. 

REP. HURDLE asked Mr. Crichton to give information on the 
constitutionality of this bill. 

Mr. Crichton said he had consulted with attorneys about the 
overbreadth of this bill. While there is an attempt to meet the 
Miller standards in the first part of the bill, the definitions 
leave lots of areas for imprecise interpretations of offense. He 
believes the major flaw is in determining who wants to enforce 
the statute. 

REP. MOLNAR asked Mr. Pickerill as an opponent how his testimony 
would be different from that of the association. 

Mr. Pickerill said that his objection is its reference to motion 
picture film. To his knowledge 35mm motion picture film that is 
termed obscene is not available at this time. Legitimate 
theaters show absolutely nothing that has not been rated by the 
recognized rating system using parental guidelines. Unrated 
product is available, but it is not shown in legitimate movie 
theaters. 

REP. SOFT addressed the thought that this bill would have serious 
economic effect on businesses that engage in video rental. He 
wanted to know what percentage of income received from video 
rentals would come from what is described in this bill as obscene 
material. 

Mr. Skillman said that seems to be the problem because no one has 
adequately defined what is obscene under this legislation. In 
response to further questions by REP. SOFT, he said that the 
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wording listed on pages 2 and 3 might describe inventory that is 
rated R by the Motion Picture Association of America. The impact 
would be severe, up to 50-60% of the newer product on the market. 

REP. SOFT asked Mr. Munsil to respond to Mr. Skillman's remarks. 

Mr. Munsil said,that the bill does not and cannot address R-rated 
material. Since the Miller decision, no R-rated movies or 
library material has ever been used to prosecute for obscenity 
because of the aforementioned three-part test that is applied to 
define obscene material. 

{Tape: 4; Side: A} 

REP. SOFT asked about the impact on employees of UPS who might be 
delivering this material. 

Mr. Munsil said that it can't possibly have any impact on UPS 
workers unless they have knowledge of the character and content 
of the material. 

REP. LINDA MC CULLOCH asked how, since this would establish a 
statewide community standard, could there be any local control 
when in reality this statutory change would eliminate local 
control. 

Mr. Munsil said that the local control comes in the test itself 
for obscenity standards for the local community even if there is 
a statewide community standard and through the elective process 
whereby those prosecuting or who choose not to prosecute are 
selected by the communities. 

REP. MC CULLOCH asked who, in Mr. Munsil's opinion, would 
ultimately set the standards for this bill. 

Mr. Munsil said the state can set the obscenity law and how well 
it is carried out typically depends upon the local community. 

REP. MC CULLOCH asked if "local community" means local 
prosecutors and "folks" in the court. 

Mr. Munsil answered, "Yes." 

REP. MC CULLOCH asked Mr. Munsil to define "reasonable person" 
and "community standards." 

Mr. Munsil replied that none of these legal definitions exist in 
a vacuum and they are all part of the whole test for obscenity. 
The Supreme Court uses the term, "reasonable person," because 
jurors applying the first two prongs of the test for defining 
obscene material would have to remain more objective by using the 
same standard term used in any tort case. 
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REP. MC CULLOCH asked if there is anything in the bill that would 
prohibit certain books being removed from library shelves. 

Mr. Munsil said, "Not technically." However, he stated that it 
would have to be a book that from beginning to end the dominant 
theme of the material is intended to appeal to the prurient 
interest and would have to have no literary value whatsoever and 
would have to depict sex acts in a patently offensive-way. He 
said that though it is conceivable that this could happen, it 
never had happened in the 45 states and under federal law. 

{Tape: 4i Side: Ai Approx. Counter: 7.2} 

REP. MC CULLOCH asked why the law is being changed now when so 
much work had gone into writing the statute in 1989. 

Mr. Munsil met with then Attorney General Racicot who was 
supportive of the effort to do what is being proposed today. In 
1989 that effort failed; a law was passed then that prohibits 
distribution of obscenity to children only. 

REP. DANIEL MC GEE asked where Mrs. Randash had gathered the 
videos she presented for review by the committee. 

Mrs. Randash said that four were from Terry's Convenience Store 
on Lamborn and one was from Video Excitement next to Pizza Hut on 
Euclid. 

MC GEE asked Mr. Skillman if the Video Software Dealers 
Association represent distribution outlets. 

Mr. Skillman said that it is only a trade group. 

REP. MC GEE asked if this association represents either of the 
stores mentioned in Mrs. Randash's testimony. 

Mr. Skillman said he believed that Video Excitement is a member 
of the association, but that Terry's is not. 

REP. MC GEE asked if he had seen the material being discussed. 

Mr. Skillman said, "No." 

REP. DUANE GRIMES asked about the artistic element of this law 
and wondered if Montana has a broader level of artistic 
expression than the 45 other states which have adopted similar 
laws. 

Mrs. Lenmark said she had not studied the laws in each of the 45 
states. Her general response would be that Montana has greater 
freedoms. In 1972 when the new constitution was developed, two 
articles were included that specifically addressed these 
freedoms; an article protecting freedom of expression and an 
article protecting the right of privacy. Montana has one of the 
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strongest rights of privacy anywhere in the country. Specific 
state statutes will be used in interpreting this bill if it is 
passed. 

REP. GRIMES in trying to understand what the impact on the 
community would be, asked for a practical example of what an 
artist could do-here that he cannot do in Idaho. 

Mrs. Lenmark could not give a specific example and cited that as 
the point of the objection to this bill. The determination of 
what is obscene is not made until the person is charged and the 
trial takes place and there is a conviction and then that 
conviction may go on to the Montana Supreme Court. She believes 
that this bill makes those determinations even cloudier and makes 
the job more difficult for those involved. 

REP. GRIMES asked about the economic impact of the mandate in 
regard to local governments' enforcement. 

Mr. Erickson answered that it had only been tested in Kalispell 
and Libby where the wording had been changed causing difficulty 
for prosecution and then a reversal to wording such as is in this 
bill and so there was not a clear answer to the question. 

Mr. Munsil addressed the question regarding national experience. 
The federal government created the Obscenity Task Force that 
dealt on a national level with this issue costing $1.5 million. 
The task force is funded by fines and forfeitures of the people 
who are involved in this $10 million-a-year industry and has made 
25 times over the amount of money that has been spent. 

CHAIRMAN CLARK relinquished the chair to REP. ANDERSON. 

REP. WYATT asked Mr. Crichton to elaborate on testimony about 
restrictions to libraries or in schools. 

Mr. Crichton said that he could think of a half dozen cases in 
the last twelve months where books have been pulled from library 
shelves and challenged. Nationally these instances are 
increasing drastically. He said these had not been in court, but 
challenged quite often. 

(Tape: 4; Side: A; Approx. Counter: 2~.2) 

REP. WYATT asked if a movie like SLIVER would be contestable. 

Mr. Crichton said he did not know the movie. 

REP. WYATT asked about CATCHER IN THE RYE, and OH CALCUTTA. 

Mr. Crichton discussed the case of bringing OH CALCUTTA to 
Billings versus how it was handled in Boise. 
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REP. SOFT asked how big the hard-core pornography business is in 
dollars and where that money is going. 

Mr. Munsil said that it is estimated to be a $10-billion-a-year 
business and most of the money is used to underwrite other 
criminal activities. He also addressed the challenges of the 
books and plays ·mentioned above. He said these challenges are 
not coming from prosecutors, but from parents who are· complaining 
that their children are exposed to these things in school. The 
state is not coming in to enforce a criminal obscenity law 
against certain library material. 

REP. KOTTEL asked Mrs. Randash if the materials that she rented 
for the purpose of examples are obscene in her mind. 

Mrs. Randash said they definitely are. 

REP. KOTTEL asked if Mrs. Randash watched them. 

Mrs. Randash said she did not. 

REP. KOTTEL asked if she did not watch them, how under section 
2(b) (3), as a reasonable person, she could find them to lack 
serious literary, artistic, political or scientific value when 
taken as a whole by only viewing the cover. 

Mrs. Randash said that if REP. KOTTEL would view the cover, she 
would know immediately why. 

REP. KOTTEL asked if Mr. Munsil had had an opportunity to review 
the movies presented by Mrs. Randash. 

Mr. Munsil said he had not. 

REP. KOTTEL asked Mr. Munsil to look at section 2(b) and 
subsections (1) and (2) and subsection (3) and tell why the 
standard is different in subsection (1) and (2) where the words, 
"average person" are used from subsection (3) where the words, 
"reasonable person" is used. 

Mr. Munsil replied that that came in a case called Coke v 
Illinois from the Supreme Court in 1986, where the court 
clarified what had always been the law that the third prong of 
that standard was to be a "reasonable person" standard, not an 
"average person." He pointed out that since this is not an 
obscenity trial therefore Mrs. Randash was not required to view 
the materials she brought forward as she would have been if she 
were sitting as a juror in such a trial to evaluate it under the 
reasonable person standard as to whether it would have value. 

REP. KOTTEL questioned the length of time required to train 
prosecutors in the use of this law while it was said earlier 
that, "you know it when you see it." She wanted to know why it 
takes to long to educate people about this statute. 
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Mr. Munsil stated that there is a $10 billion industry that funds 
very good lawyers to defend in these cases. Because of that, 
there is a large body of case law related to these cases and this 
takes some time. 

(Tape: 4; Side: A; Approx. Counter: 29.~) 

REP. KOTTEL asked if an adult having a sex with a child would per 
se be obscene under this statute. 

Mr. Munsil said that it would not be obscene per se under this 
statute. Those types of films fall under the Child Sexual 
Exploitation Statute. Two areas fall outside the protection of 
the First Amendment. One is obscenity and the other is child 
pornography. 

REP. KOTTEL referred to section 3(b) of the bill dealing with a 
criminal penalty that only applies to section l(d). That penalty 
is 50 times harsher in terms of the fine and 20 times more 
punitive in terms of the sentence. She asked why that group of 
individuals selected out for that type of punishment. 

Mr. Munsil said it is harsher because it is going up the line in 
terms of the responsibility of distribution toward the organized 
crime elements who make all the money. That criminalizes 
importation into the state and goes after the people who are 
involved in national distribution. 

REP. SMITH asked for the effective date of the federal obscenity 
law. 

Mr. Munsil said that it was in 1973 in the case of Miller vs 
California. 

REP. SMITH asked if this bill would apply to the computer 
transmission of pornography. 

Mr. Munsil said the language is broad enough to encompass any 
image and therefore it would. 

REP. SMITH asked if this would affect monitoring or intervention 
in deviate sexual conversations available to children as well. 

Mr. Munsil asked for clarification. 

REP. SMITH said she was referring to access phone numbers that 
provide sexual deviant conversations. 

Mr. Munsil said that if there is an obscene message over 
telephone transmission it would have to meet all the elements of 
the test for obscenity, but he believed it would be covered. 
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REP. SMITH asked about the exposure through music being covered 
also. 

Mr. Munsil said he believed that would be more likely covered 
under the Harmful to Minors Law. 

REP. AUBYN CURTISS asked what percentage of the video market is 
under the age of 18. 

Mr. Skillman said he did not know exactly, but probably nearly 
30%. 

REP. CURTISS asked if recent studies had been done on those who 
used obscene materials, percentage-wise and age-wise. She said 
she was referring to what she understood to be the biggest users 
of obscene materials being children between the ages 12-14 and 
she wanted to know if that is still true. 

Mr. Munsil said that many studies have been done. He said she is 
right on her reference. Only two government commissions at the 
federal level that have studied the issues of hard cord 
pornography and obscenity. One was the 1970 Presidential 
Commission when material was much less explicit than is available 
today. He said it was ACLU-dominated and came to the conclusion 
that pornography was "wonderful" and it should be decriminalized. 
The other was the 1986 Attorney General's Commission which had a 
balanced perspective. In both cases, they concluded the primary 
users of hard core pornography are males between the ages 12 and 
17. 

REP. MOLNAR asked if Mr. Skillman of his industry advised members 
on issues that concern the industry. 

Mr. Skillman said, "Yes." 

REP. MOLNAR asked if this law were to pass if he would have any 
trouble advising them as to whether or not the material brought 
by Mrs. Randash was obscene. 

Mr. Skillman said he was not in a position to personally advise 
anyone about anything. But he could say that the people he has 
talked to about these issues tell him that there is a lot of 
question about which of these materials meet the test and which 
ones don't. He cited an example of a case that ended with a hung 
jury to support his statement. 

REP. MOLNAR then asked if Mr. Skillman was saying that it is 
unclear to him and to his association as to whether or not the 
average person would consider these particular videos are 
obscene. 

Mr. Skillman said that the issue is that the only persons who can 
make that determination are the members of the jury. 
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VICE CHAIR ANDERSON asked Mr. Munsil to clarify that the law that 
has been passed in the other 45 states is the 3-pronged test in 
the MILLER case. 

Mr. Munsil said, "Yes." 

VICE CHAIR ANDERSON asked if in those 45 other states, it applies 
to everyone or simply to minors. 

Mr. Munsil answered that it applies to everyone. Most of them 
have an additional Harmful To Minors law that goes further in 
relating to distribution of soft core pornography to children. 

VICE CHAIR ANDERSON asked if what the committee sees in front of 
it is basically what is in the other 45 states. 

Mr. Munsil answered that that was correct. 

VICE CHAIR ANDERSON declared the hearing on HB 83 closed. 

REP. BOHARSKI MOVED FOR ADJOURNMENT. 

{Comments: These minutes are complete on four 90-minute tapes .. } 
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Adjournment: Meeting was adjourned at 12:25 PM. 

BOB CLARK, Chairman 

BC/jg 
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Dear Committee Members, 

EXH I BIT .L.L~A-~ __ 
DATE ___ '/'llq.r __ 
HB i;.. 

December 3, 1991 

By way of introduction, my name is Michael Scolatti and I 
am a Licensed Clinical Psychologist, in private practice. I 
specialize in the assessment and treatment of sexual offenders and 
victims of sexual abuse. In addition, I am a consultant to the 
National Corrections Association, and I developed the Sex Offender 
Treatment Program currently used to treat sexual o:fenders at 
Montana State Prison. I have been working in this area for the 
past 11 years, and I have lectured in the United States and Canada. 
I have evaluated and/or treated approximately 500 adult and 
adolescent sexual offenders over the past 6 years in Western 
Montana. 

I am writing to you in support of a City Ordinance to ban nude 
dancing. I f~el that there is no merit to nude dancing and it does 
not serve any "artistic" purpose. Aside from my personal feelings 
that nude dancing is degrading and harmful to the moral fabric of 
our cOIT~unity I would like to inform the committee of some research 
findings concerning pornography in general, statistics from my 
ou~patient sex offender treatment program, and some' of my direct 
clinical observations regarding nude dancing and sexual offenders 
ir. our community. 

Research has been somewhat equivocal in the area of the 
relationship of sexual offending and the use of pornography. There 
have never been any' direct studies of nude dancing and sexual 
crimes, however, given the voyeuristic quality of nude dancing and 
its similarities to viewing pornographic materials I feel it is 
logical to assume the data regarding pornographic material could 
be ext~apolated to nude dancing. 

The most consistent finding is that violent pornography 
involving sadomasochist themes ~as significantly related to sexual 
~~imes, especially rape. A 1984 study by Baron and Strauss found 
a significant correlation bet~een the consumption of pornography 
(in this case soft-core) and :~e ir.cider.ce of reported rape using 
the 50 U.S. states as cases. In tr.is study it was found that the 
incidence of ra?e increased by 7 per 100,000 population, for an 



.-............. --

increase of 1 standard deviation in pornographic magazine 
consumption. 

A finding closer to my work with sex offenders indicates tha~ 
46% of rapists, 59% of homosexual pedophiles, and 50% of, 
heterosexual pedophiles reported a desire to own some pornographll 
while only 29% of the non-offending men in a control reported dI 
similar desiz:-e (Goldstein et al., 1974). Of those men reporting 
a desire to own pornography, 100% of the rapi·sts, 80% of thE. 
homosexual pedophiles, and 83% of the heterosexual pedophilel:ill 
actually owned some type of pornographic material. Only 50% of th~ 
non-offending men in the control group actually owned some type of. 
pornographic material. Therefore, the men in the sex-offender; 
g=oups were about three times more likely to own pornography than~ 
non-offending men. 

In my experience, approximately 75% of the sexual offenders. 
I have worked with in my outpatient program have used some type of 
pornographic material on a regular basis. In addition,' 
approximately 15 to 20 percent have indicated they are Naddicted-. 
to pornography. For the most part, the sex offenders use 
pornoc;:-aphy to stimulate their sexual appetite, unfortunately their" 
outlet for their sexuality could be a child. In my work with j 
sexual offenders po:-nography is never the "cause" of sexual~ 
offending, however it is often the "trigger" that will set an 
offender's cycle of abuse into motion ... 

III 
Whenever I co a sex offende:- evaluation I ask several 

s~est~ons regar-ding all aspects of t~eir sexuality. This includes 1 
asking each man or woman their fantasies or participation in 30. 
a~ypical sexual behaviors ranging from the use of pornography to 
zoophilia. One specifically addresses nude dancing. An estimated., 
95% of the sex offenders I have worked with have gone to some type J 
of Hstrip show". In addition, approximately 5 to 10% of those III 
o:fenders have frequented such establishme~ts on a regular basis 
(once a week). .. .. 

What does nude danci~g do for a sex offender? Besides the 
obvious a~swer of sexual arousal, nude dancing has a much more? 
pernicious effect. Nude dancing objectifies, and depersonalizes ~ 
women. This allows the offender (and most men in general), to see 
t~e dancer as an object, a corr~odity, a "life support system for 
a pussy" as one offender told me. Interestingly, approximately 80% ~ 
of all nude dancers have been victims of childhood sexual abuse. -

r 
In conclusion, I would like to see the Council pass an .~ 

or-cinance to ban this form of "entertainment". It does not have III 
any positive or redeeming social qualities, in my opinion it only 
serves to depreciate the quality of life in our city. 

R4~JS~ 
Michael J. Scolatti, Ph.D. 
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Chairman 
Senate Judiciary committee 
Capitol Station 
Helena. MT 59624 

Dear Mr. Chairman: 

January 6, 1995 

~tH:/{It-t- ~ UlPAI< I MtN I 
200 \AI BROADWAY ST 

MISSOULA MT 59802-4292 

EXH I BIT ~_/-",I:J",--__ 

DATE-3df/9r:~_._ 
HB J' ~--'=-__ _ 

As a law enforcement officer with Missoula County for the past 24 
years, I am writing this letter to you and the committee in order 
to advise you that I strongly support House B1l1 82 and Senate Bill 
83 for the following reasons. 

I have worked numerous sex crime cases involving young children in 
the Missoula County area and 1 can advise you that in almost 100 
percent of the cases worked, pornography in the form of ej ther 
magazines. videos or i6mm film is always associated. As the 
statutes now stand. children are allegedly to be protected from 
such trash due to constraints placed on the retailers. Law 
enforcement will tell you that there is certainly no constraints 
placed on this material once it has left the retailer and it is in 
the hands of the perverts. 

Montana does allow for misdemeanor punishment tor providing 
children with this material~ however. this seems ludicrous due to 
the fact that in all cases this officer has been associated with. 
a felony perversion has been already committed ~gainst the 
children. The misdemeanor offense 1s overlooked or never charged 
1n favor of the felony offense. 

These ·sexual perverts are utilizing this pornography material to 
groom or seduce the young victim. In a case I worked. an elderly 
male individual invited young teenage boys into his home and would 
casual 1 y mention to them in a joking way, and to call the i r 
attention to them. "do not look at those books on the floor" 
(pornographic magazines). Once the boys looked through the 
maqazinea. they were then introduced to pornographic video tapes 
and lGmrn movies. After watching the videos and movies. the boys 
were talked into acts of fellatio and anal intercourse. This 
officer could go on with case after case: however. I feel this 
particular one makes the point. 
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Missoula County has had nUde dancing for the last several years. 
This officer has noted an increase in the activities of 
prostitution around these bars that permit nude dancing. }ftlch of 
this prostitution is carried on by sinole female individuals with 
no organized ties: however. this department did arrest a rino of 
organized Korean prostitutes no more than two blocks from A bar 
that permits nude dancing. 

A former dancer of "Pretty Girls" advised that it was her job to do 
a strip routine on stage while individuals in separate booths with 
glass fronts observed her. She advised that many male customers 
would masturbate while Watching her and ejaculate on the glaSB 
partition that separates her from the customers. She further 
advised that it was the responsibility of the dancer to clean the 
semen off the glass partition. The dancer advised that she had to 
do dope in order to get through the performance. Intelligence 
information indicates that some of these strippers or dancers are 
providing customers with their telephone numbers and addres~es in 
hopes of promoting themselves as prostitutes. 

As a law enforcement officer with 24 years experience, I cannot 
tell you that pornoqraphy is the direct cause of perversion, 
however. r can Bay emphatically that pornography insights and 
excites these perverts into acts committed on these children. It 
is used as a tool or a basis to begin the act. 

As a citizen, husband. father and a reasonable person, I find that 
pornography and nude dancing are of no literary. ~rti8tic, 
political or scientific value. I urge the passing of House aill 82 
and Senate Bill 83. 

LCW,sp 

ly, 

. ...-' 

tJnd~ri ff Larry C. weathf! rman 
}U s sou 1 a Co U n t y She r iff's 1) e pt. 



House Judicial comml t1:~0. clHd rmall 
Robert Clark & committee Members 

Helena, Montana 

RE: 

Jnmmry 8, 1995 

EX HI BIT _---.;-l-:""~ __ _ 

DATE_ '11/'1.1-
HB RA., 

House 13111 82 

Dear Cha irrnnn c18xl\ l'Ind Hcmbers of the Hou('!€' Juclioil'll COHill'll t te8: 

It is my understanding tho l you are prefHmlly consdder. hlg I' Hn 
#R~ which deals with Pub 1 ic Indenency ~nd Public Aexua 1 r,omluct, 
I apologi~e for not testifying in person, but I have been out of 
town and was only apprized recently that this hearing wao to be 
held on Mond1lY, LTanuC\ry 9, 1995. I was \.ul~h,tc;~ to al t«='r my c(\lond~}" 
to attend. 

I am a concerned citlze.n, being a rathnr ,v1t.h a fam.Uy hr.-lrlJ in 
Hlssoula. I am also a concerned scientist" being e\ pl'ofesF.lm: .';It 
the University. I will comment from both perspectlves. 

As a citizen, having server] on the city Council, wh;::,p an 
ordinance dealing with the same issues w~s under conslct~ration, I 
~m somewhat aware of the feelings generated in this m~tter, ~G n 
father I I have wEI.tched the deem}' of our mOlal under-plJln; mJ, :t hl'lvr:;o 
become deeply concerned. I realize that this legislation will not 
control the issue entlrely. But it is '" step in t.h8 r 19h\: 
direction, and has been adju(]g~d t:o b"", consti tution<'\l. h'8 
cr i tically need forthright, determi.nerl 1 endersh:l p nt the f;t~te 
level to bring pressure to beRr outlawing lndecency "TId pubJ,lc 
sexual conduct. Such measures vd11 h81p preserve 1:'In ~.lready 
pressured younger generation froJl\ UJ)J1~Ce5s;H'y iln(~ IJnw~nted 

indecency. 

As a scientist, I am aware that masturbation occurs corn~only 
in som!? of oor "parlors!! find other public places. I CRll7l0t b91l~v~ 
that such act.ivit.ies will not affect - f.\nd Infect. - th(lf;;(~ that IHwe 
to clean such places. SexlIQlly-'tr'f.uHHni.t1:ed disenses, Buch <'IS AIDS, 
can be trammlitted through bodDy flulchi. There js nb~Dlute)y no 
basis for allowing such activity in Montalm, Th8 health aIll\ well-' 
being of our children and our cJlildren's children depend on Rtrong 
measures to outlaw such behavior. 

Please support this measuxe. It has great merit. 



• :.e IENIH OISlRlCl 
; h::; OF OKLAHOMA 

~A.TRICK J. MORGAN 
IPS: ASSISIANI OISIllICI Ancr.NEY 

RAY C. ElLIOTT 

George Har:::-er 
Director, 

I.. 

ROBERT H. MACY 
OISiRlCT AnOnNEY 

OKLAHOMA cour\jT1' 

February 22, 1991 

Citizens Concern for Children 
3317 South Wynn Drive 
Edmond, Oklahoma 73013 

Dear Hr. Harper: 

ROBERT L. MITCHELL 
DlflECICIl OF CMl OMSICN 

JOHtJ J. FOLEY 
DinE C len or JlNE I-:Ile' DlvISIO'~ 

EXHIBIT _____ '...;D~_ 

DA T ..... E __ ' /'--'L.!./~fI_=_S"'_"""' .. 
HB sY)..; 

------~--------

In 1984 when we first discussed the issue of sex 
oriented businesses as being a cause factor in ra~e5, frankly 
I \-las a s}~eptic. To T:1e it ',las the old quest:r:n "' .. ;hie;' C2T:1e 
first the chic:':en or the esg?" It was my belief thc:'c anycne 
that patronized these businesses was already sick. The 
enforcenent of the 1984 Oklahoma state La~ regarding the sale 
of obscene material has co~pletely changed my opini~n. 
Hardcore pornography acts on a persons mind Guch in the same 
way as drugs. People who continually consume this ~ateri21 
will in many cases eventually become involved in unc:cceptable 
sexual ac~s or behavior, including violence directed at women 
and children. 

Oklahoma has enjoyed a steady decrease in the nUDcer of 
rapes eac~ year starting in 1984 through 1989. (1990 
statistics are not available), amounting to a total decrease 
of 27%. 

Not only is this a dramatic reduction in the number of 
women and children that experienced the horrcrs of r2pe, it 
has also resulted in the freed up personnel and financial 
resources by reducing the number of rape trials ccnducted by 
my office. As long as I am District Attorney in Oklahoma 
county, you can be assured we will continue our policy of 
vigorous prosecution concerning violators of all Oklahoma 
Obscenity Law. 

'r.t:'.!/ . r~~. J a 

Respectfully, 



.. 
District Attorney Bob M~cy 
Ok 1 0 hom ~ Co u n t"y 0 f fie e B 1 d g, 
2 \ 7 North Harvey 

Okl~homa City Police Departmen~ 
Chief Bob Wilder 
701 Colcord Drive 

Oklahoma Ci ty ,OK, 73102 Oklahoma City ~ OK, 73102 

Rape statistics for the state of Oklahoma and Oklahoma County for 1983 
through 1989. l\uthot;'ity "Crime in Oklahoma" Uniform crime Repo~tB 8 

oklahoma County Remainder of state Total 
,., • Oklahoma 

Year Rapes Rapes Rapes ] 
1983 588 657 1,245 
1984 565 ••••••••• down •••• 2 J 748 •••••••••• up •••• 91 l,313 
1985 54 2 ••••••••• down •••. 2 J 710 ••••••••• ,down •• 38 l,252 
1986 479., ••• , ••• down., •• 63 723 •••••••••• Up •••• 1J l, 20,2 
1987 4J9 ••••••••• down •••• 40 733 •••••••••• up •••• 10 1,172 
1988 435 ••••••••• down ••••• 4 794 •••••••••• up •••• 61 1,229 
1989 427 ••••••••• down ••••• B 782 •••••••••• down •• 12 1,209 

--~ ............... 

Total rapes in rest of state Total rape~ in Oklahoma count~ 
d~~n 161 or 27% decrease. · are up 125 or an increase of 19\. 

"'- ~" 

This Is a list made In 1987. of the kinds of sex orIented business clo5ed 
In Oklahoma County sInce 1984, 

1. Porno book store, .. t •• , ••• , •• ,.,.,:, ••••• ', •• I" t': ...... " t •••• ,., ••••• // •• ~ of 12 closed 
2. Porno the~teTs, t •••• , • , • , •••• t , , , , , • , • , , •• , • , ••• , ••••••••••••• , ••••• , • I ••••• 3 or 5 closed 
3 •. Porno peepshow •.....•• , , , , .•.. , . , .• , , . , , , ...• , .. , . , .... , .•. , • , • , .•• , , . , .10 of 10 c10sed . 
4, Pl~yboy Channel .,., ••• , .•.• , ••• , .• ". " , ... t ••• , • , •••• t , •• , • , •• , ••• , , , • , •• , , •• oH the ~lr 
5, Houses of prostllutlon , . , • , , . , , . , , , , , , , • , , , , , , , , , , •• , , , • , , , •• , • , , •••••• , , , , '1to( 18 closed 
6, vices (Ielephone proslllullon) , , . , , , . , , , , , , • , , , , , , , , , , , •••• , , , •••• , •• , , O'~I<.-lo.J-'"'-'U..~ 

Nude bar1, "."., t , • ttl' , t , I I I I' • , I •• I , , , , • , t •• , I • , , • 1 , •• , •••• t • , , , " I 5 or 75 clo5ed 
-'" 

1 
1 

:1 

~ 
I , 

\ 

1 
III 



HOUSE BILL 82 -- rUllLIC INDECENCY 

EXHIt:3iT _ f 1:_-__ _ 
DATE __ 'l!lL'l......or-'---_ 
HB l~ 

HARM: Caselaw has long established that statcs may stringently regulnte estnblishlllcnts which 
combine the sale ofliquor with public nude conduct and nude dancing. See e.g. Califomin_Yc 
LaRue, 409 U.S. 109 (1972). The Supreme Court explained what goes on in the typical 
establishment that exploits the flesh of women for profit: "Prostitution occurred in and around 
such licensed premises, and involved some of the female dancers. Indecent exposure to young 
girls, attempted rape, rape itself, and assaults on police officers took place on or immediately 
adjacent to such premises.... Customers were found engaging in oral copulation with womcn 
entertainers; customers engaged in public masturbation; and customers placed rolled currency 
either directly into the vagina of a female entertainer, or on top of the bar in order that she might 
pick it up herself. Numerous other forms of contact between the mouths of male customers and 
the vagina areas of female performers were reported to have occurred." 409 U.S. at 111. 

To get around the type of regulations approved in I_ERue, many nude dancing estahlishments 
began to offer completely nude women as entertainment, but did not seek a license to sellliqllor. 
While many of the problems the Court discussed in LaRue were still present, these establishments 
went completely unregulated, and were able to encroach into many rural, family-oriented 
neighborhoods, and law enforcement leaders begin to look for new ways to limit the negative 
effects of these unregulated sexually oriented businesses. 

CONSTITUTIONALITY: The Supreme Court in 1991 for the first time considered one state's 
response to the growing problem of commercial public nudity. Law enforcement officials in 
South Bend, Indiana began applying that state's public indecency law against nude dancers. In the 
case of Barnes v. Glen Theatre, 115 L.Ed.2d 504 (1991), the Court upheld as constitutional the 
use ofIndiana's public indecency law against commercial public nude dancing. 

MONTANA'S PROPOSED LA \V: House Bill 82 tracks word for v.-ord the definition of nudity 
in Indiana's statute approved by the U.S. Supreme Court. It also defines public place broadly to 
avoid abuse by nude dancing establishments that try to pass themselves off as private clubs. In 
1994 Tennessee became the first state to enact this law following the D-,1[[1~~ decision, and the law 
has already been approved in federal court. The Tennessee law does include a provision making 
clear that the act "shall not apply to any theatrical production ... performed in a theater by a 
professional or amateur theatrical or musical company which has seriolls artistic merit ... " SlIch a 
provision may be advisable under a recent U. S. Court of Appeals decision striking down Akron's 
public indecency law as facially overbroad for failing to prove any negative secondary effects from 
nude conduct in locations other than nude dancing establishments. Ttjpl~tLGJille,JI1~,_y-,-_City_()J 

Akron, 1994 WL 631202 (6th Cir. Nov. 14, 1994). 
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95.8% OF U.S. POPULATION LlVF,S IN STATF,S HAVING MILLF,R - TYI~I;: 

STATE OBSCENITY LAW PROSCRIBING onSCF,NITY TO AIHJLTS. 

The population of those States having a state obscenity law which follows the MilIl?UL 
Cali[omia three pronged obscenity test and proscribes the dissemination of obscenity to 
adults is 238,203,000. The population of the States without such a law is 10,042,000. 
This means that 95.8% of the U.S. population lives in states having a Miller - type state 
+obscenity law proscribing the dissemination of obscenity to adults. To look at it from 
another perspective, there are approximately 24 times as many people living in States 
where the dissemination of obscenity to adults is proscribed by a ~.:fLlle[ - type stClte law 
than in states without such a law. 

Further, four of the states without a Miller-type state law (Montana being one of the four) 
authorize municipalities to adopt obscenity laws proscribing obscenity to fldults. The 
States authorizing such local regulation of obscenity make lip 2.2% of the U.S. popula
tion. This means that only 2% of the population of the United States lives in States where 
there are no Miller-type state or local laws proscribing obscenity to adults. 
(From OBSCENI1Y LAW BULU<;l1N, VOL. 13, No.6, December 1989, published hy 
NATIONAL OBSCENITY LAW CENTER, suite 239, 475 Riverside Drive, New York, 
N.Y. 10115) 



July 27, 1994 

Mr. Dallas Erickson 
President, Montana citizens for Decency 

through Law, Inc. 
P . 0 • Box 4 07 1 ' 
Missoula, MT 59806 

Dear Dallas: 

EX H i BIT_I-I -=:1=---_
OAT [:...E _---!.' /....!q~l-=q.;;..r __ 

H8...,.........~~:...;:~:::..-.,..--
Rodney K. smith 
4624 Aspen Drive 
Missoula, MT 59802 

I am honored to write a letter, which you may use in 
conjunction with your efforts to strengthen laws regulating 
obscenity and pornography throughout Montana. I must note at the 
outset, however, that I am speaking as a citizen and a parent and 
not in my role as Dean of The University of Montana School of Law. 

I have reviewed the proposed laws that you hope to place on 
the ballot in Ravalli County and elsewhere. I believe that those 
laws are constitutional, although they might be challenged by those 
who have strong economic reasons for supporting growth of the 
pornography industry. Given the economic power of that industry, 
legal actions may be initiated. Fear of such law suits should not, 
however, restrain Montanans from having more restrictive laws in 
this area to protect men, women, children and families. To 
capitulate to the threat of a law suit in this area would be like 
refusing to enforce strong criminal restrictions in the white 
collar crime area, simply because white collar criminals are more 
likely to challenge enforcement of those laws. 

As you know, I am a constitutional lawyer. I tend to be quite 
libertarian, having worked for various groups, including having 
served as a consultant to the American Civil Liberties Foundation 
in Delaware. Nevertheless, in this area, I am convinced that the 
liberty or freedom issue cuts against purveyors of pornographic and 
obscene materials. There is increasing evidence of a strong 
correlation between the distribution of such materials and violence 
to women and children, violence that deprives the victim of his or 
her capacity to become a fully expressive (free) individual. In a 
related sense, I am troubled by the fact that young men, ages 12-
17, consume obscene and pornographic material at a very high rate. 
There is evidence, as well, that would indicate that consumption of 
such material can lead to an addiction that adversely influences 
actions toward and relationships with others. Based on these 
concerns, I am convinced that much liberty is lost by virtue of our 
willingness to look the other way as the pornography industry 
profits from the distribution of material that effectively deprives 
others of their freedom. If you need further evidence regarding 
these issues, I suggest that you carefully review the work of Dr. 
Victor Cline. His work was highlighted during the recent War on 
Pornography Conference in Missoula sponsored by Montana Citizens 
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for Decency through Law. His views are shared by others who have 
spent years studying the correlation between pornography and 
violent criminal' activity. 

In conclusion, as a citizen, parent and Constitutional lawyer, 
I am convinced that Montana should increese the regulation of child 
obscenity and pornography consistent with national Cons~itutional 
standards. It is regrettable that we have been willing to promote 
the growth of the pornography industry in Montana by our inaction. 
At law, we often hold people responsible for acts of omission, as 
well as acts of commission. By omitting to act in this area, in a 
manner permitted by the Constitution, Montanans and their elected 
representatives are in some measure responsible for the increase in 
sexually related violence against women and children and the 
deprivation of liberty that arises as a result of ":.he sale of 
obscene and pornographic material. I trust, in that spirit, that 
we will take responsibility and act to ensure that laws are adopted 
that will recognize the loss of freedom and related growth in 
criminal activity associated with the sale and distribution of such 
material. 

) 
I yours, 

I 



EXHIBIT __ L_k. __ _ 
DATL-E _-I-' l~qJ.-l./--Ltf_S_-_ 

HOUSE BILL 83 -- OBSCENITY HB_ ....... R:_3 __ _ 

HARM: Congress and the 45 states that already have obscenity laws have identified significant 
harms associated with the illegal tramc in hard-core pornogrClphy: 

o Where more pornography is available, sexual assault rates are higher. 
o Illegal "adult" hard-core pornography is used by more than 90 percent of child molesters 

to seduce children. 
o According to every government commission to study the issue, no matter who purchases 

hard-core pornography, it winds up in the hands of children, leClding to today's increased 
rates of sexual assault by children, teen pregnancy and sexually transmitted diseases. 

o The national distribution of hard-core pornography is controlled by organized crime. 

CONSTITUTIONALITY: The language proposed for Montana's obscenity statute is takcn 
word for word from Supreme Court decisions, beginning with Miller v. California, 413 U.S. 15 
(1973). The exact test for obscenity proposed for Montana's law is already in place under federal 
law, and is also the law in 45 other states. Virtually every word of the test for obscenity has been 
challenged by the $10-billion per year hard-core porn industry, leaving us with an extensive body 
of caselaw affirming the validity and effectiveness of the exact language proposed for Montana's 
law. There can be no serious debate as to this proposed statutc's constitutionality. 

COMMON MYTHS: 

This law will ban R-rated movies and any art that includes nudity. The statute drals ollly with 
hard-core pornography. It must contain patently offensive depictions of sprcific sex acts 
defined in state law, be intended to appeal to a shameful or morbid interest in srx, and even 
then, is still not obscene unless it lacks serious literary, artistic, political or" scirnfific value. 
No R-rated movies, no Playboy magazine, no art has ever bren successfully 1)I"Osecutrd 
under obscenity statutes since the Miller case in 1973. 

This law is another example of big government interfering in people's lives. The primary 
function of government is to protect its citizens. The organized-crime controlled ha,'d-core 
pornography industry is an outlaw industry that exploits the flesh of women -- Illany of 
whom are teenagers off the streets, who receive no health benefits but aloe paid like 
prostitutes for each sex act they perform -- in order to malH' a huge profit. This industry 
tramples on the rights of people to keep theit- communities and nE'ighborhoo<is free fnllll 

sexually oriented businesses and the increased crime and sexual assaults which accompany 
such businesses. 

This law interferes with the right to privacy. There is no right to privacy when private sex acts 
are publicly photographed and videotaped, publicly reproduced, and publicly distributed 
and displayed. Widespread availability of hard-core pornography threatens the safety of 
every man, woman and child in Montana. 

This law will cost lots of money to enforce. At the federal level, fines and forfeitures against 
obscenity distributors have more than paid for the cost of prosecution. 
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430 U. S. SUPREME COURT REPORTS 37 L Ed 2d 

This is not remarkable, for in the 
area 

[413 US 23J 
of freedom of speech and press 

the courts must always remain sen
sitive to any infringement of genu
inely serious, literary, artistic, 
political or scientific expression. 
This is an area in which there are 
few eternal verities. 

The case we now review was tried 
on the theory that the California 
Penal Code § 311 approximately in
corporates the three-stage Memoirs 
test, supra. But now the Memoirs 
test has been abandoned as unwork
able by its author,· and no Member 
of the Court today rlupports the 
Memoirs fonnulation. 

II 

(4-7] This much has been cate.
gorically settled by the Court, that 
obscene material is. unprotectea-Dy 
the First Amendment.-KOls v-Wi!: 
consin, 408 US229; 33 L Ed 2d 812, 
92 S Ct 2245 (1972); United States 
v Reidel, 402 US, at 354, 28 L Ed 
2d 813; Roth v United States, su
pra, at 485, 1 L Ed 2d 1498.' 

26 L Ed 2d 385, 90 S Ct 1884 (1970) (dil
senting opinloD8 of Burger, C. J., and 
Harlan, J.) The Redrup proeedure 
has east UI in the role of an unreviewable 
board of censorship for the 60 StateJ, IUb
jectively jud~g each piece of material 
brought before us. 

4. See the dissenting opinion of Mr. 
Justice Brennan in Paris Adult Theatre I 
T Slaton, US US, p 73, 37 L Ed 2d p 467. 

5. As Mr. Chief Justice Warnn ltated, 
dissentin~, in Jacobellil v Ohio, 378 US 
184, 200, 12 L Ed 2d 793, 84 S Ct 1676 
(1964) : 

"For an the lound and fury that the 
Roth test baa pnented, It haa not lIMn 
proTed tlDIound, and I beline that we 
Ihould try to Uve with It-at lealt until 
a more uUlfactory definition iJ eTOlTed. 
No rovernment--be it federal, ltate, or 
loeal-ehould be foreed to choose between 
repreulng aU material, lnc:ludlng that 
within the nalm of decency, and aUowi~ 
unreltrained lieenae to publiJh all)" mate
rial, no matter how Tile. There must be 

''The First and Fourteenth Amend
ments have never been treated as 
absolutes [footnote ontitted]." 
Breard v Alexandria, 341 US, at 
642, 95 L Ed 1233, 35 ALR2d 353 
and cases cited. See Times Film 
Corp. v Chicago, 365 US 43, 
47-50, 5 L Ed 2d 403, 81 S Ct 391 
(1961) ; Joseph Burstyn, Inc. v Wil
son, 343 US, at 502, 96 L Ed 
1098. We acknowledge, how
ever, the inherent dangers of 
undertaking to regulate Rny fonn 
of expression. State statutes de
signed to regulate obscene materials 
must be 

[US US UJ 
carefully limited. See In

tel'!tate Circuit, Inc. v Dallas, supra, 
at 682-685, 20 L Ed 2d 225. 
As a result, we now confine 
the pennissible scope of such 
regulation to works which depict or 
describe sexual conduct. That con
duct must be specifically defined by 
the applicable state law, as written 
or authoritatively construed.' A 
state offense must also be limited to 
works which, taken as a whole, ap
peal to the prurient interest in sex, 
which portray sexual conduct in a 

a rule of reuon in this .. in other anaB 
of the law, and we have attempted in the 
Roth cue to provide lueh a rule." 

6. See, e. C., Oneon LaW1l 1971, e H8, 
Art 29, U 255-262, and Hawaii Penal Code, 
Tit 37, §§ 1210-1218, 1972 Hawaii ~uion 
laWl, Art 9, e 12, pt II, pp 12S-129, as ex
ample. of state laW8 dineted at depietion 
of defined phYlieal eonduct, as oppo~d to 
e.rpre8l10n. Other ltate formulatioDI could 
be equall,. ,..lid in thiI rupert. In riTinc 
the OnIOn and Hawall statutes .. ex
amplu, we do not wiJh to be undentood 
at approving of them in aU other reapec:t8 
nor .. utabliJhinr their limitl .. the ex
tent of ltate power. 

w. do not hold, .. Mr. Ju.tiee Bren
nan intimatu, that aU State. other thAn 
Onion must now enaet new obeeenJty 
ItatuteS. Other erllting ltate ltatutu, 
aa eonatrued heretofore or hereafter, ma,. 
well be adequate. ~ Un1~ State, v 
12 200-Ft. Reela of Film, 413 US, p 180 n 
7, 87 L Ed 2d p 507. 

-



• 

MILLER v CALIFORNIA 431 
413 US 15, 37 L Ed 2d -U9, 93 S Ct 2607 

patently offensive way, and which, claims when necessary. See Kois v 
taken as a whole, do not have seri- Wisconsin, supra, at 232, 33 L Ed 
ous literary, artistic, political, or 2d 312; Memoirs v .Massachusetts, 
scientific value. supra, at 459-460, 16 L Ed 2d 1 

[I. 9] The basic guidelines for the 
trier of fact mus t be-:-- -(a) --whether 
i'the average person,--applyrii- cOli~ 
~~I!}~Q!aq' __ cO!flm-unity-sfande:ra-i" 
would nnd that-thework, Taken-jis 
;l- w1!~T~! .~E~~~- t~~~~_~~r~ii~~~ !~-
teiest, Kois v Wisconsin, supra, 

\ at 230,33 L Ed 2d 312, quoting Roth 
\v United States, supra, at 489. 1 
Y Ed 2d 1498 ; (b)~he!~e~_ 

~~~_~~!:k-~~~!~_-.2!:~~~<:~!~es, Jl'l. ~_ 
patently offensive way. sexual con
duct-s-pecific8.l1Y- defined by the ap
plicabie -sta-te-Iaw; -an-d:- (c) whether 
,File work, j;:ki~ -as--a- -whole. 'lacks 

~~!iQ!:l~ m~!'~rY, -~rtl~fic, politi~~, or 
.~si~m!ft~ __ ~al!!~:_ We do not adopt 
as a constitutional standard the 
"utterly without redeeming social 
value" test of Memoirs v Massa
chusetts, 383 US, at 419, 16 
L Ed 2d 1; 

[.&13 US 25] 

that concept has 
nevar commanded the adherence of 
more than three Justices at one 
time.! See supra, at 21, 37 L Ed 2d 
at 429. If a state law that regulates 
obscene material is thus limited, aa 
written or construed, the First 
Amendment values applicable to the 
States through the Fourteenth 
Amendment are adequately pro
tected by the ultimate power of ap
pellate courts to conduct an inde
pendent review of constitutional 

[9] 7. "A quotation from Voltaire in 
the fiylea.! of a book will not constitu
tionally redHm in otherwiae obscene pub
lication , . . .n Koia v WlscoIlJin, 
"'08 US 229, 231, 33 L Ed 2d 312. 92 S Ct 
2245 (1972). See Memoi" v Mallachu
setta, 383 TIS 413. 461. 16 L Ed 2d I, 86 S 
Ct 975 (1966) (Wbiu. J., dillsenting). We 
also reject. as a constitutional standard, 
the ambilPlous concert. of "social Import-

(Harlan, J., dissenting); Jacobellis 
v Ohio, 378 US, at 204, 12 L Ed 2d 
793 (Harlan, J., dissenting); New 
York Times Co. v Sullivan. 376 US 
254. 284-285, 11 L Ed 2d 686, 84 
S Ct 710, 95 ALR2d 1412 (1964); 
Roth v United States. supra, at 
497-498, 1 L Ed 2d 1498 (Harlan. 
J., concurring and dissenting). 

[10.11] We emphasize that it is 
not our function to propose regula
tory schemes for the States. That 
must await their concrete legislative 
efforts. It is poss!ble, howeverhto 
give a few 1l1aiJL....eXa.mple..s.JlLwhat 
.a-state~~l!Lde1ine for re~ ____ _ 
ulation under part (b) of the stand-
~rd announced in this opinioJ!. su-
pra: 

(a) Patently offensive represen
tations or descriptions of ~timate 
sexual acts!. normal or perverted. 
actual or simulated. 

(b) Patently offensive represen
tations or descriptions of masturba
tion, excretory functions, and lewd 
exhibition of the genitals. 

[12-15] .§ex and nudity I!}!!y_not 
be eA=ploited without limit by films 
or pictures exhibillil or aold in 
~ces of -'public accommodati.on any __ 
moretllan live sex and nud!h"3an 

------TiiliTs 26]--
be exhibited Qr_sQld_withQ!!~ J!!!!!t 
in such-pU-biic plac~s.1 At a mini-

ance." See id.. at 462, 16 L Ed 2d 1 
( White, J., dillenting). 

[12] 8. Although we are not p~sented 
here with the problem of reiUlatinc lewd 
public conduct itaeU, the States have 
(reater power ro relPll&te nonverbal, 
physical conduct than to luppresa depic
tions or descriptioIlJ of the same behavior. 
In United States v O'Brien, 391 US 367, 
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'smt9f® ~~TL ,:J;t 
Counseling & Stress Management P.c. 

TESTIMONY CONCRRNINO 
NUIJE DANCING AND rORNO(~RAPIIY 

Jamflt W. ~mse,. 

I have served as a licensed Matrlage and Family Ther~pJst in the gt~te of CalJforol" 
for a number of years before moving to Missoula. Mont.qDfI, in 1976. I WRS then liCeJl~~d in 
this state as a Professional COUllSClor and have worked with over 1500 families or illdividll~ls 
in the Missoula area. 

Rather than give you national statistics, I would prefer to share some ob~rvl\tlnns willi 
you that I have made from my private practice in Mlsoouht. Prior to the l(\galI7.f\tlon of 
gambliDg, I had no clients at all dealing with compulsive gnmbling. Si~ thl\f tim~, fh~ 
OCcurrence of gambling issues in my practice MS become significant At tiro.t'~, up to 15 
percent of my case load has directly dealt With gambling j~lle9. Apparently, prior to IJ~ 
legalizaUon of gambling in Montana, a number of irtdividm\ls In our community \\"Pre either 
"Iatent gamblers" or gRtnblers who bad no opportunity to gamble because it W~9 not aVRHable 
in our state. !nany.case, now that the opportunity is here, they are hl\ving ptobINW;'. The 
point I would like to make is that problems concerning gambling are directly tdflted to its 
availability. 

You mRy be wondering why I bring up gambling when ma.kil1g B case ~gRhlSt Ilude 
dancing and pornography. Dr. Michael Scolatd, who is the tc~dlng txpert on ~xul\l crhJ1(",~ in 

. the state of Mont8n8, has k'.stffled from his personal ex~tie~, both at Deer LOOge and 
within his practice here in Missoula, that most sexual ofToodet9 u!~ £I!toof p{)Jllogn~phy or 
nude dancing to become aroused and to trigger their ~uat crimes. In the limited I\lnouot of 

. work that I have personally done with sexual offenders, I Juwe found tJli$ SAme p::'Ittem to M 
true. My clients have told me that they would use pornography to !let aroused before 
committing 8 rape or some other type of illegal sexual ftct. Those of us in tOO ~-fent!l.1 Health 
profession have found an increase in sex-related counseling thRt correlates with the iTv::rr.Mc in 
pomogtl1phk entertaJnment. 

It seems very logical to me that if sexual offenders U~ these kind, of pdivltl~ tf) 

trigger theft acts of sexual violence, they would commit tl101';e 9Cts within a rel\~of)"bly shott 
time after their arousal has been triggered, and within a te.9sonAbly short distAnce from wilete 
the arousal occurred. Therefore, in the interest of public safety for a given c.(lrnmunity, it 
would not ~m Wiqe to permit those kinds of triggering scJtual etltertairunent A<;tiviHM to 
exist. The most effective way to protect !Ill Montanans from sexual crimes woltld be to en~t 
anti-pornographic legislation on the State level. 

WhetIler there are latent sexual problems that exist within persons in R given 
. community that progressively become more and more overt with the use of t~e types of 

sexual entertainment, or whether individuals who are seXUf\) offenders come from otl~fde the 



community to enjoy such entertainment in a given community, the end result is the same: 
more sexual crimes occur within the community providing the "trlggering stlmulus". 
Therefore, we would be well advised to restrict the development of pornographic 
entertainment for the simple reason of protecting the health and safety of our state s citizens. 

Another observation that I have made through the years is that explicit pornography, 
whether in a book, magazine, or video tape, can have a tremendously detrimental affect upon 
children. Quite of1en, a father, older brother, or uncle might have in the house explicit hard
core porn that he purchased or rented that will find its way into the hands of a pre-adolescent 
child. It is my personal conviction, based on specific cases that I have worked with, that for 
children to see any type of explicit pornography can be as damaging as for them as to be 
sexually abused. They tend to keep the experience a secret, and have guilt over experiencing 
it. They tend to be preoccupied with the images that they saw, often obsessive compulsively 
ruminating on them. They frequently are illclined to experiment with other children tn try 
emulating what they saw in the pornographic material, and, therefore. become increasingly 
guilty over this sexual activity with other children. Likewise, it appears to me that there is a 
higher likelihood of adolescent boys who have been exposed to pornography as a pre
adolescent to sexually abuse younger children than if they had not been exposed to the 
materl"l, 

I think our state is making a huge mistake by having expUcit pornographic material so 
available to children and adol~nts. It appears to me to be very likely that we will $ee a 
tremendous upsurge in the sexual abuse of children as a result of this permissive attitude 
toward pornography. Therefore, I strongly encourage the members of the Montana State 
Legislature to pass Jaws that eliminate the sa]e of hardo..eore pornography in our State. 

Sincerely, 
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SUMMARY OF LAND USE STUDIES 
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Garden Grove, California 8. Oklahoma City, Oklalloma 

Phoenix, Arizona 9. Amarillo, Texas 

Los Angeles, California 10. Austin, Texas 

Whittier, California II. Beaunlont, Texas 

Indianapolis, Indiana 12. Houston, Texas 

Minneapolis, Minnesota 13. Seattle, Washington 

(,l~veland. Ohio 



lAND US~ ?TUDi: fHOENIX, AZ DATE: MAY 25_ 1979 

OVERVIEW: The study examines crilne statistics for 1978 comparin9 
areas Yhich have sexually oriented businQss~$ with thQ~Q that do 
nIJ t • The reQul ts sho\{ a llarked increase in seX offenses in 
neiqlibo.t"hoods with sexually oriented bu.sin~55 •• , with modest 

,increases in p~operty and violent crimes as well •. 

Three study are.as (near - location5 . of sexually Qrientea 
blW1nesstas) and three control areas (with nQ sexually oriented 
business~s) were selected. nle stud.y and control areas were paired 
according to ,the !lumb~ of re-5ident~, lDelli4n family income, 
percentage. of nen-White population,- lllec!ia.n as-e of' popu1ation, 
percentage of dwelling units built sinoe l~~O, and percentaqe of 
acreage used for re~idential and non-residential purposes. 

CRn.m: Th~Q~ categories of crilllinal activit:t were included in the 
st~dy; Frop~rty crimes (burglary, larceny, auto theft), ViOlent 
crimes (ra~, :c.urder, robbery, ~~f;5ault) I and sex criJnes (rape, 
ind~cent e?'P0sure, lewd and le.~civ!ou::;l behavicr, child 
:mol~~tation) • -

Average re5Ults from ~ll threa Qituciy/control al;'aas, sex 
offenses were 5061 9Tfi!.ate:r in ne.ighborhoods where sexually oriented 
businesses were located. (In one study area, sex crime5 were ~ore 
than 1,OOOt above the corresponding control a:t'ea.) ,property crimes 
were 43% greater. Violent crices were only slightly bi~her (4\). 
Even e~cludinq indecent exposure arrest5 (the moat commtm sex 
offense), o~~er sex cri~es (rape, lewd and lascivioua bahavior, 
child mole:station) in 'the study areas were l:32i greater than 
control areas. 

REQUIRtMENTS: The Phoenix ordinance requires sexually orienteQ 
businesses to locate at least 1,000 \fee.t from another sexually 
orient.d businesg and 500 feet from a school or residential zone. 
Approval by the City Council ~ area residents can w~iv~ the 500 
toot requirement. A petition 'Which is signljd by 51% of the 
residents in the 500 foc~ radius who do not object must be tiled 
and be verified by the Planning Dir~ctor. 

! 
-----~ 

~ 
I 

-- - .-------------
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EXHIBIT I tn 
DATE 1/9196 
i L 1Jf> ~a- 1~3 - { 

LAND USE STlJDY: CITY 01 IPS liliGEJ~S, C~ D1\TE; ~l;.lJI 

OVERVIEW: The Department of city Planning studied the ~ffcct~ of 
the concentration of se::ru.ally _ oriented busine9Sf!S on sllrrnnntl i ng 
properties for the years 1~69-i5 (a tiroe of proliferation for 5uch 
businesses). The report focuses on five areas ~ith the greatest 
concentration of thesa bU6iness~s (coll1pared to five "control It a.rQa~ 
fre.e of them.), and citaa dat~ trom property as.s~s5lr.ents/saleB, 
public meetinq testimony, and responses ~rom t~o quostionnaires 
(one to business/residential owner~ within a 500 foot radius of the 
five atudy areas ana a second to realtors/rQal estate appraisers 
and lenders). Crme si:.ai:.i1:>tics in the study ~reas were compared to 
the city as a Whole. Also included~ a chart of se~~lly oriented 
business regulations in eleven uajor cities, detail~ of curren~ 
regulations availabl~ undQr stat~/municipal law, and ~ppendices 
with s.amples of questionnaires, letters, and oth~r study matQrials. 

PRQP~TY: Whil~ empiric~l data for 1969-75 did not conclusively 
sho-;,.r t..~e relation of property valuations t.o tlle c-oncent:ration ot 
sexually oriented businesses, I!lor~ th~n 90% of real tors, real 
estato apP1;aisers ~d lend~rs re$pot.lding to city questiormaires 
said that a grouping of such busine~ses ~ithin 500-1,000 feet of 
residential prop~rt:r decreases the ::Iarket "Value. of the homes. 
Also, te5ti~ony from residents and b~ine5s p~ople at two public 
l!1eet.ihg~ spoke ovel:1Whelmingly against the presence of sexually 
orient.a businesses citing tear, concern for children, lOBS of 
eusto~ers and difficulty in hirinq ~mployeeg at non-adult 
busines59s, and the necessity for churc:h~5 to provide g~ards for 
their parking 1ots. 

CR!ME: Mora crime occurred in areas; of sexually oriented business 
concentration. compared to city-wide statisticg for 1969-75, areas 
with s~veral such businesses experie!,c~ greatQr increases in 
pandering (340%), murder (42.3%), a~gravated assault (45.2\). 
robbery (~2. 6%) I and purse snatching (17't). street ropberies, 
where the crintinal has face to tace cont~ct with his victhl, 
inc~eased al~ost 70% more in the study areas. A second category 
of crime, including athm: assa~lts, forgery, fraud, count6lTi8itinq I 
elI!bei:zl~I!lent, stolen property, pro&titution, narcotics, liquor 
laws, and gambling incrQased ~2% more in the study a:aas oyer the 
.eity as a whole. 

RECO~~DATrONS: The ~tudy rQco~end~d distances of rnor~ than a 
~, 000 feet separating s@xually orit'lnted businesses from ~~ch other, 
and a :minimUlD of SOO fQet sopa.ration of auch bU5inesses from 
schools, parks, churches and residential ar~aSA 
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LAND USE STUDY: WHITT-fER, CALIfORNIA DATE: JANUARY ....... : 1978 

OVERVIEW: After e.xperi6ncing a rapid growth ot seXUally oriente.d 
businesses since 1969 1 the wnittier City Council ~ommissiQned a 
study o~ the effects of the businesses on tne adjAcent re9idential 
~nd comwercial areas. At toe time of the stUdy, Whittier had 13 
such businesses: 6 model ~tudioa, 4 mass~ge parlors, 2 bookstores, 
and 1 theater~ Utilizing statistics, testimQnies, and 41'lency 
re~orts I the study oompared two ;:."Qsidentfal areas and tour bUSllless 
areas over a span ot 10 years (1968-1977)~ One residential area 
was near the largest cG.~centrat!on ot sexually oriented businesses, 
the ether had no commercial !rontag~ but wa~ cheaen b$caus~ of 
:sbnilar street p~ttern5, lot sizes and n\l.lZl.Per ot hOlla~Si_ For 
businesses, uea 1 had :iix ae~ally oriented l;)uainassas, Area 2 had 
ene, Area J had three, and Area 4 nad none. 1973 vas selected as 
th .. year to compare beforejaftor .ffects of tbelSe businesses. '1""'.0 
chief concerng c.it~tl in thE:! :report ar~ re:ddential/business 
occll!la.ncy turnovers and increased crime. 

OCCUPANCY TURNOVER: A!'te:: 1973, 57% of the homes in the s.8xually 
ori~ntQa buain~~6 are~ had changes of occupancy, compa~8d to only 
19% for the non-sexually orient..;~ business area. R&sidants 
con.plai.:ed o:f "*~ceBaiv~ noise, pornographic material laft laying 
about, and sexual otfande.rs (~ueh as eY.hibitionists) venting tlleir 
f:rufjtr~tions in the ~d.joining- neighborno<X1. tI CitiZens a~so 
e.}=L~res5ed concern about d.ru.nk drivers eominq into the area. 
eu.:;ainess Art!1Zl 1, with th. highest concentration of sexua1.1y 
oriented businesses (6), eXOljrienced a 134% increase in annual 
turnover rate. Arwa 3, with t.hree adult busine.sses at one location, 
shO\!il;:d a. 107\ turnover rb.te. Are~ 2 (with 1 adult business) had no 
measurable change and Area " (\Ii tJl no oOl1UU$rcial or sexually 
orient.d businesses) experienced a 45% decreas~ in turnover from 
similar periods. 

CRIME; The City Council looked at the two r~sidential areas for 
the time periods of 1970-73 (befor~ sexually oriented bqsin~ss~s) 
and 1~7~-i7 (atter such businesses). In the sexually oriented 
business ar~a, criminal activity increased 102\ (the ~tire oity 
had only an 8.3~ increase). certain ori~es skyrocketed (Malicious 
}it'ischief up 700%; All Assa.ul ts up 387%; Pt."ostitutioll up 300%>. AJ.l 
types of theft (petty, qrand, and auto) increased morQ than 120% 
eaeh t Ten types of crime were reported for the first time eyer in 
the 1974-77 period. 

RECOMMENDATIONS: The Councilt~ r~port recommended ~ diupereement 
type ordinance that prohibit~ sGxually orientQd businesso~ clo&e~ 
than 500 fBet to residQntial areas, ch·~chea and schools, 
nistances between such ~Usihesse5 was ::eco~ended at 1,000 feet. 
In addition, th~ study proposed a 1,000 !oot a~p~ration from parks 
because of their U51il by citi.zens ~tter normal wprkinq houn. 
SeXUally oriented businesses would be q1ven an 16-36 month 
amortization p~riod (if the change inVolved only stock in trade, ~ 
90 day psrioa was rec~eneed). 

!f.l (10 
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lAND USE STUDY t INDIANAPOLIS r rn 

OV:;RV'IEW: Arter a 10 year growth in tho. nwn.ber of ~c¥llally 
oriented busin~sses (to a total of 68 on 13 sites) and nt~~rOU6 
citizen complaints of decreasing property valuQS and rising crime, 
the city compared 6 sexually oriented business "study" areas and 6 
"eont2:'ol" locations with each other and with the oity as a whole. 
The study and· control areas had high popUl~tion, low J!lr-...oma and 
older residences. In ordar to develop a ·'best· professional 
opinion, n the city eoll~ramd with Indiana Oniv~r5ity on a 
national survQY of real estate appr~isar: to deter.oine valuation 
effects of sexually oriented businesses on a~jacftnt properties. 

CRIME: from 1975-82( crime increa~Q~ i~ ths ~tudy ~rea~ w~re 2Jl 
higher than the control areas (46% higher than the city 8S a 
.. hole). s~x re.lated c:rilles in the study areas increased more than 
20\ over the control areas. Residential loc~tio~ in the ~tudy 
areas had aSS t grQ.at.~:r crime increa~e than co.mrr.ercial study ~:n:.as. 
Sex r~lated crimes were 4 ti~~B m~~e ccr~on in residential ~tudy 
areas than cOEIlercial study I!.reaS with sexually orie.nted 
busino.;as. 

REAL ESTATE: Homes in the study areas appreciated at only 1/2 tl'1e 
rate of homes in the control area~, and 1/3 the ratQ o~ the city. 
"Pre:!:!U.t'es wi~n the $tudy areas" caused a slight increase in rea.l 
estate list~gs, while tha city as a llihole had a 30% dec,.rease, 
denoting high occupancy turnover. Appraisers responding to the 
survey aaid one sexu~11y oriented business within 1 block of 
reside~ces and businesses dec~eased their value ~nd half nf the 
respondents said the il!IJJlediate d~preciation Iilxcneded 10%_ 
Appraisers also noted that value d~prQeiation on residential areas 
near sexually oriMted businesses is greater tllan en conrmerci al 
locations. The report conclude!';! "Th@ best profe~sional judgn:ent 
available indicates overwhelmingly' that adult entertaim::ent 
businessQs--even a relatively passive use such as an adult 
bookstore--have a serious n~gC!tiv. effect. on their inTI',edi.~t~ 
environs." 

RlCOHM!NDATIONS: sexually oriented businesses locat~ at l~~st 500 
teet from residential ~eas, SChools I churchca1Z or established 
historic areas. 

IgJVVI 
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LAlro OSS STUDY; MnmEAPOLIS I HN DATE; OCTOBER r 19 ~ a 

OV.ERVIEW': This report is divided into two iiectioIlSI the 
relationship of bars and C:rillle and the ilnpact of "adul t businese;esu 
on neighborhood deterioration. In the study, an ft~dult businesan 

is one where alcohol is served (includinq restaurants) or a 
s~ally oriented l:>usinQ$~ (i.e., .aunas, adult theaters and 
bookstores, rap parlors, arcades, and bars with sexually oriented 
entertainment) • Census tracts were use!-i ~s study areas and 
evaluated for housing values and cri~e rates. HousinS values were 
d.ater:mined by the 1970 census cowpared to 1~79 assessments. Crillui 
rates were comparllQ for 1974-75 and 1979-80. 'l'he study ill!! strict.ly 
elTIpirlcal and reported in a formal statistical manner; the~afQre it 
is difficult for la~n interpret~tiQn of the aata. 

FINDINGS: The report conclUdQ~ that conc~tration~ of ~eKUally 
oriented bU6inesses have ~ignificant relationship to ~igher crime 
and lower property values. other than statistic~l charts, no 
6t~tements of actual cri~e reports or housing valu~s are included 
in the report. Thus 1 the lay reader has only the most generalizeu 
$tat.ments of how th~ committee interpreted the e~pirical data. 

RECOMMENDATIONS: First , that adult b~~inesses be at least 1/10 
mile (about 500 fe~t} tro~ residential areas. Second, that adult 
busin.sses should not be adjacent to aach other or even a different 
i:~e of late night business (i.e., 24-hour laundr<mat, lD.ovie 
theaters) . Third~ that adult bUldnesse.s shQuld be in large 
commercial ~ones in various parts Qf tile cit.y (to aid police patrol 
~nci help separate ~dUl t ljusinesses from rasddential neighborhoods) • 
The report said npol1cies ~hich foster or su~ple~Qnt attitudes and 
activities that strengthen th€ qualities ot tha ne~~hborhood~ are 
more likely to have desired impacts on crime and nousinq values 
than simple removal or t'astriction of adult businesses. 1I . 
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EXHIBIT I m 
DATE q 9\qS 
..J. L- 111) 1) rr ~j3 

LAND OSE STUDY: £LEXEHAND. OH DATE: AJ;lGJ,lST 24 I 1977 

OVER~IEW: This police depa~ent report is taken from info~ation 
given by Captain Delau participating in a pan~l discussion ~t the 
National Conference on the Bliqnt of Obscenity held in Cleveland 
July 29-29, 1977. The. topic was "The I~pact of Obscenity on the 
Total COmlIlunity." crime statistics are included for 1976 robbt!l"ies 
and rapes. Areas evalua~~d were C~nsU5 tracts (204 in th~ ~hole 
city, 1~ study tracts with s~ally ori~nted bQqin~sses). At tha 
time of the study, Cleveland had 2S pornography outlQt~ (2 movie 
houses and 18 bookstores with peeb shows). ThQir loC"..ation w.?o not 
regulated by oity zoning la~B: . 

FlNDINGS; For 197e, s~udy tract~ had n~arly double the number of 
rObberies as the city as a whole (40.5 per study tract comp~r~d tc 
20.5 for Dther city tracts). In one study tract ~ith !ive sexu~lly 
orient~ businQs~Q~ and 730 people, there wer~ 13G roLberies. In 
the city's largest tra~t (13,587 people, z~ro pornography outlets) 
there .. "ere only 1.4 robberies. Of the threQ tracts with the highest 
incide.nce of rape, two had ~~xually oriented businesses alid the. 
third bordere~ a tract with two such businesses. In ttege three, 
the~e were 41 rap~~ ih 1976 (14 per tract), n~arly seven times thQ 
ci~ average of 2.4 rapes per census tract. 

CONCLUSIONS: "Close scrutiny of the rigures from the Data 
processing Unit on any and ~very phase of the degree of crim~ as 
recorded by census tract~ 1ndicat@s much higher crinQ rate wher~ 
the pornography outlets are located." 



LAND USE STUDY; OKIAHQ~.A CITY I 0.$ DATE: ~~cn 3. 1986 

OV-uVLk'W: This study contains the t"~sult5 ot: a aurvey of 3.00 
Oklah'oma city Re~l Estate Appraisel:'s. AppraiSors wera qiven a 
hl~othetical situation and ~ section to co.ment on the effects of 
s~~ally oriented bu~inesses in Oklahoma city. The hypothetical 
situation presented a residential neiqhborhood bordering an 
arterial street 'With various commercial properties whiah served tho 
Area. A building v8~ated by a hardware storQ was soon to oocupied 
by an "adult" bookstore. No other ~Qxually oriented hUBinelil~es 
\lere in the area and no other vaC'~t coI::!J'!lercial space ~i5ted. 
With less than a one ~onth r~~pon5e ti~e, 34 completed surveys~ere 
received by the city. 

FINDINGS: 32% of th~ respondents said that $~ch ~ bookstore within 
cn~ block of ~he residential area would decrease ho~e values by at 
le2st 20%. OVerwhel~ingly, re:spondent5 said an "a.dult" bookstore 
would negatively effect o~~er businesses ~ithin one block (76%). 
The level of dep:reciation is gre.atex: for residences tha.n 
businesse5. T~e negative effects on property values drop sharply 
when the sexually oriented cusin~S5 is at least three ~locks away. 
In the subjective po.tion, B6t of the respondents noted a negative 
impact of ~exually oriented businesses en OXlahoma City. Frequent 
problems cited Py the appraisers included the attraction of 
undesiraDle clients and businesses, aafety threats to r~sidenta and 
other shoppers (especially children). deterrence of home sales an~ 
rentals, and .i:Rrnlediate area deterioration (trash, debris, 
Vandalism) . 

CONCWS IOHS : Old ahoma City's findings supported re.sul ts from other 
national s~udies and surveys. SeA~ally oriented businesses have Q 

negative effect:. on property values, particularly residential 
properties~ The ccncentration of sexually oriented busin~sses may 
mean large losses in prope~y valu~s •. 
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LAND USE STUDY: AM}~TL!O, IX 

OVERVIEW: This Planning DepaLt~ent report cites ~eVer~l sources 
il'leluding na~ional news m~gazines, "adult business" ordinance!; tram 
other cities, an American society of Flanning Offici~ls r~poLt and 
pertinent Supre~Q Court decisions. Lengthy explanation of the 
Hille~ test (with legal definitions), discussion of Yeung V,J 

American Mini Theater~, and a comparison of ~he Boston and ~troit 
zoning models are included. !he city defined "adult busine.zs0s" as 

"taverns, lounges, lounges with semi .... nude ~nbiH-t'ainmAr.t, t1't)d 
bookstore..s or theaters wi tll publ ications featuring n'.1di ty and 
expli~it sexual activiti.s. At the tille, A.marillo had :3 such 
t:h@aters and 4 book1;tares T...-ith space for ~uch publications. 

FINDINGS: The oolice decart!I)ent t'JjC"J ided un ~n .. :\l vs is :3hc'il'inc; that 
a.r~as of concen-trated "adult or.lY" l:>u3in~!3~~~ h~d 2 1/2 tiIt,C5 the 
si::reet: crime as the city a~"erage.. The Pl2!.nning D<;pa.rtment 
coneluded that concentratioh!S of 'tbese busir;esses have detril::ental 
effects on residential and c:or.mercial activiti€:6 cause.d by 
~) noise t lighting and tr~ffic during late night bours ::) inCl"ease::l 
opportunity for str~e.t crime~ and 3) the tendency o! citizens to 
a.void such busine~$ a.reas. ~t. study noted that l~ck 0: z~ning 
r~l~tions would lead to conc~'1tratio:::::~ of seX'Jally crientt;ld 
busihesses (ca~sing increased cri~e) or ~or~ such eEtabli6~~ents 
locating near ~esidential areas or family and juvenile oriented 
activity gites {churches, parks, Qtc.} 

°!tECOMMEH'DATrONS: ~) AduJ. t businesses loc~te 1 r 000 feet !?OI:l each 
other. No recomrtlended distance ~as specified :from residential 
zones or family/juvenile activitiES. 2) ci~y development of an 
amoni zaticn t;.chedule and pe~i t/lieen3.ll1g l:1echani:nn. J ) City 
regulation of signs and similar forms of advertising. 4) Vigorous 
enforcement of State. Penal Code, especially relating to "I:1arnful to 
Minors." 5} City ~endments prohibiting minors from viewi~g or 
purcha~ing sexually oriented materials (enforced physical 
barriers). 
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LAND USE STUD~: AUSTI~! TX DATE: MAY 19, 1966 

OVERVlE"~: The. re.port twas the bas is for developing an amendment to 
existing ~Qxually oriented business ordinances •. At tha time, 49 
such businesses operated in Austin, ~ostly bOOKstores, theaters, 
~a5sage parlors and topless bars. The stuay exarnint~ crime r~tes, 
property values, ~d trade area characteristics. 

I 

The report focused on se~al1y related crimes in four study areae 
(with sexually oriented businesses) and tour control a~eas (~lose 
to study areas and similar). Two study area~ had one sexually 
oriented business and the others had two such businesses. To 
determine the effects of these businesses on property values, the 
city sent surveys to 120 :real e:state appraisir,q or lending firms 
(nearly half responded). For tradQ Area characteristics, 3 
busir.es~es (a bookstorQ, theater and topless bar) .e~e observed on 
a ~eekend night to oet~rmin~ oustoIDar addresses. 

CRIME: Sexually related crime ranged tro~ 171-4B~% higher in the 
fou~ study areas than the city average. In the t~o study areas 
containing t~o :iile)..'Ually ~ri~nted businesses, the rate w~s G6% 
higher than in the study are~~ ",it.l-). one l!uch bU~in.55. All control 
areas had cri~e rates near the city average. 

REAt ESTAT!;: sst said that a seA'Ua.lly oriented businE!!;>::> witllin 011e 

block of a residential area decreases th~ value of tbQ ho~~s (33t 
said depr~ciation would be at le~st 20~). Respondents also said 
such a business is a sign of neighborhood decline, making 
~dervriters hesitant to approve the 90-95~ financing mast home 
buyers requira. They said commercial prQperty is also n~atively 
effected by such bus i.ne~ses. 

TRADE AR£A ~_CTERISTICS: Of 81 licen~e plates traced for owner 
address, only :3 lived within one mile Qf the se:.ru"lly oriented. 
bu~iness. ~4% were trom outside Austin. 

RECOMliENDATIONS: 1) Sexually oriented bus inesse.s shoulcl be 1 il'llited 
to highway or regionally-oriented zone diatricts. 2) Businesses 
should be dispersed to ~void concentration. J) Conditional use 
perruits should b~ required for these bU$in$$~es. 
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.uNO OSE STUDY: MAUMONT, IX 

EXHIBIT 1m 
DAT_E _->-\ +-\ Q.....,..l....J-\o9 5,,---
a ..... k ---r..H..a...:.12".-o --IoLj"""iZ;.i-lil P!,."L"_ 

DATE: SEPl'~ER 14, 19~ 

OVERVIew: This report by the city Planning Depart=ent encourages 
~11lendments to existing "adult. business" ordinances to include 
eating or drinking places featuring s~ally oriented entertainlnent 
(strippers, etc.). Zoning laws required "adult uses~ to locate 500 
ft. from residential areas~ 300 ft. from any other adult bookstore, 
adult theater, , bar, pool hall or 1iquor store: and 1,000 ft. from 
a church, ~choal, park, or recreational .facility "tlhere minors 
congregate. 

CR.IHE: Police verifiAd that bars,. taverns, and lounges (especially 
those with ~a~ally orianted enter+~i~~~nt} are freqUent scsnes of 
prostitution and the sale/use of narcotics. On t..~~ whole, all 
criminal activity was higher at ~eXllally oriented businesses. 

RECOMME.NDATIONS: 1} Add oating/drinking places that: ~xclude l:ninor~ 
(under Te~~s la!tW'} , unless accompaniM by a.. consenting p2.rent, 
gU~rdian or spouse. 2) ~equi4e speci fie penti ts for 2.reas ~ened as;. 
Ga~eral Co~~rcial-Multiple PaDily Dw~llir.g Districts. 3) Reduce 
the required distance o! sexually ori~ted businesses troD 
residential areas, school;, paLk~, ~~d recreational facilities fr~ 
1,000 to 750 ft. 
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LAND USE STUDY: UOUSTOH, TX DATE: HOVBMBRB 3! 1983 

OVERVIEW: Report. by the committee on the PrQPosed Requlation of 
Sexually oriented Businesses determininq the need and appropriate 
means of regulating such businesses. Four pUblio hearings provid.ed 
testimony from residents, bUGiness owners, realtors, appraisers, 
police, and. psychologists. The committee and legal .depa.rtment then 
revievaa the ~cripts and drafted a proposed ordinance. Mor8 
hearings obtained public opinion on the proposal and the ordinance 
was refined for vote by the city Council. 

'l'ESTIMOlJY: ThQ testilIlony 'WaG ptU:l.Qarized into :;u broad premises: 
(1) The rights of individuals 'Were affirmed. (2) Saxuiilly orianted 
businesses coill.d exist yi til regulations that llinimi:te their ad.verse 
ette~ts. (3) The mc~t ~ortant negative effects were on 
neighborhood protacticn, community enhancement, and property 
val~~s. (4) Problacs i~creaGed ~hen these ~u~ine6ses were 
ecncentrated. (5) Such businesses contributed to criain~l 
activities. (6) Enforcem~nt of e4ieting s~tute3 W88 difficult. 

ORD!N&~CE: (~) Requi~ed p~r.mits for $exual~y oriented businesses 
(non-refundable $350 ~pplication fee)~ (~) oistance requirements: 
750 tt. from ~ church or school; 1.,000 ft. frQ~ other such 
bw;il)esses: 1,000 ft. l:'~dius tram an area of 7 5~ residential 
canc~.tratiaa. (~) ~~ortizatlon period ot 6 months tnat could be 
extend~d by thQ city indefinitely on the basi~ of 6vidence. 
{-4} Revocation of permit: for employinq minors (under 1.7), hI iqhting 
exterior appearance or signage, Chronic criminal activity 
(3 convictions) r and false permit infonna-cion. (5) Age 
restrictions for entry. 
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LAND ust STUDY: SEATTLEr WA 

EXHIBIT \ ro 
DATI:...E _---1-11 lr--lq'-t\~S ..... 5-

/' I-b _...u.H ..... 1?'---""'"b i"_\r-. 1_.3_ .. i 

OVER~EW: The ~eport concerns a proposed amendment to add tnpless 
dance halls to existing land use regulations for "adult 
entertainment. establisruuents. II . Seattle had eight such dance halls 
(termed "adult cabaretsH ), six establighed since 19137. The study 
relies on reports from a number of cities, including Indian~polisr 
Los Angeles, Phoenix, Austin ~d Cleveland • 

. 
FINDINGS: The incr~ased number of cabarets resulted in citizQn 
complaints, including phone calls, letters (from individuals !nd 
merehants associations), and several petitions with hundreds of 
signa~uras. ProtQs~~ cited decreased property values; increased 
inl[l';Ul:"ance l:"~te:S:r faar~ ot burglary, vandalisln, rape, assaults, 
drugs, and prostitution; ~d ove~all neig~~orhood deterioration. 
Th~ report noe~s that patrons of these cabar~t~ most often aL~ not 
l:"esid~nt~ of nearby n~ighborhood~. Wit.~out COIT.1'rIunit:r' identity, 
behavior is l~ss inhibit~d. Increased police calls to a busineBU, 
sirens, and. traffic haz;ards froI!! police and emergency vehicles at"e 
not oonducive to he~lthy business and reBidential environ~ents. 

MCO!4:MENDATIONS: since city zoning policy is based 07: t.ie 
compatibility of businesses, the r~port reco~ends that the 
cabarets locate in the s.a.:me zones a~ "adult lnotion pictu=e 
theaters." ~h1s plan all~~s about 130 acres for such businesses to 
locate throughout the city. 
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My name is Gene McConnell. As Regional Director of the National Coalition Against 
Pornography in California I have studied hundreds of pages of documentation proving the 
harmful effects of unregulated pornography and adult business on communities. The 
primary reason for submitting my testimony, however, is that as a fonner sex addict, I have 
experienced that harm fmthand. ' . 

My addiction began at an early age, when most sexual addictions begin. The largest single 
group of consume~ of pornography is the 12 to 17 year-old male. The material draws them 
in, and distorts their attitudes about healthy sexual behavior. For some of them. like myself, 
the pull of this material becomes almost inescapable. 

Once men become engrossed with or addicted to these kinds of sexual stimulations, adult 
businesses step in to fill their needs. For men like me, these businesses act as magnets, 
almost irresistible. They draw an addict into a progressive cycle. My use of soft-core 
pornography was soon not enough to satisfy me. I was drawn to adult bookstores, live nude 
establishments, massage parlors, and the prostitutes who are always available around these 
kinds of businesses. 

Since most of you have probably never visited these kinds of businesses, let me explain a 
bit about how they tend to operate· details you probably won't read on the business license 
application. 

First let me mention the adult bookstores. When I started going to the bookstores, I would 
always find a group of men loitering near the arcade booths. Nearly always, some of them 
would proposition me for sex. Although I refused these invitations, it was clear that many 
men were using the arcade booths as a preferred location for anonymous sex, going behind 
the doors of these booths together. The owne~ or clerks were not only aware of this 
behavior, but openly promoted it. Each booth had a box of tissues and a trash can. When 
these accessories were missing, the walls and the floor of the booths would invariably be 
covered with semen. The booths were poorly lit and had doors on them to contribute to the 
secrecy of the sexual encounters. On the way out of the adult book store, prostitutes often 
approached me. I accepted their offers on numerous occasions. 

The next progression of my addiction was to live nude establishments. Here a real person 
is doing and performing what I had viewed in the magazines and videos. The usual routine 
involved three dances, each on revealing more of the body. By the third dance, there was 
nothing left to the imagination, they were at work in the art of seduction. They acted like 
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they wanted you, hoping you would leave them a large tip. Then the girl would leave the 
stage, and wait on the customer5. Many times I offered more money 
Cor a special "one on one" table dance .. .leading to sex for the right price. Often the 
prostitutes walked the streets outside or just around the comer from the facility. 

Finally, I began to frequent the massage parlors. Without exception. these places were 
simply fronts for prostitution. Many times I went in to find several girls paraded in front 
of me. I was to pick· one or more. (Each additional girl was more moqey) They would 
always be skimpily dressed. They would have me go to a locker room, undress, and put my 
clothes in a locker. I was given' a towel and led to a private room. Once in the room, the 
girl I elected would ask if I would like to see an adult movie. I would say yes, then she 
would turn on hard-core pornography while she gave a massage. Somewhere in the middle 
of the massage she would ask if I wanted something more. When I asked what she meant, 
she would descnoe severa) sexual acts, each with a different price. I reiterate that in all the 
years that I went to these places, I never found one that was not a front for prostitution. 

My sexual addiction reached Its height when I finally decided to act out all those images I 
had been taking in over the years· material seen or purchased at adult businesses. I was 
arrested for attempted rape. The attack was my responsibility, but there is no doubt that 
pornography was the fuel, the drug I used to prepare for my crime. I do not think the crime 
would ever have occurred without it. Ask a serial rapist or other sexual criminal what could 
be done to stop them from committing more crimes and many of them will tell you is to 
take away their pornography. 

The connection between pornography, adult businesses and the rape and molestation rate 
in a conununity is clear, not only from talking to criminals, but also statistically. One 
excellent example of this is Oklahoma City. 
Over a five year period, beginning in 1984, over 150 "sex-oriented" businesses (including 
peep shows, adult bookstores, and theaters) were closed in Oklahoma City. During that 
period, the' rape rate declined 26 percent. During the same time period, the rape rate for 
the rest of Oklahoma, where adult businesses were not brought under control, increased 20.8 
percent. 

As a fonner addict, there is no question in my mind that pornography has a profound 
impact on a person viewing the material. It is subtle and has a latency period, not always 
an immediate impact, on the individual. Much like a cigarette, where constant use leads to 
cancer, constant exposure to pornography will eventually lead to what the material portrays, 
that is, the devaluation of meaningful relationships and sexual violence towards women 
and children. 



MARK H. MOZER, Ph.D. 
Clinical Psychologist 

Suite 4G, Arcade Building 
Helena, MT 59601 

(406) 442-0333 

January 8, 1995 

Mr. Chairman and members of the committee: 
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I am Dr. Mark Mozer, and I am a clinical psychologist from Helena. I have worked for 
17 years as a consultant at Montana State Prison, and I have evaluated several hundred sex 
offenders. 

Typical sex offenders avail themselves of a variety of types of sexual stimulation, 
including nude dancing. Public displays of sexually suggestive acts serve to sustain sexual 
deviance among sex offenders, and, in some cases, appear to have arroused such individuals to 
commit a sex crime. 

I have also been a consultant at the women's prison, and have worked with a number of 
young women who performed in nude dancing establishments. Without exception, these were 
drug-dependent, emotionally disturbed young women, who often came into such employment off 
the streets. This is an industry which preys upon its vulnerable young employees. 

While there are no clear statistics showing the contribution of public displays of sexually 
suggestive acts to the development of sexual deviance, I cannot imagine why we allow such 
public displays in an age of rising sex crimes, in the absence of any discemable redeeming social 
value of such displays. 

This body has the opportunity to ban public displays of sexually suggestive acts, which 
appear to contribute to sexual deviance among sex offenders, and serve to degrade women. We 
owe the decent citizens of Montana the protection of a "do pass" recommendation on House Bill 
82. 





/ta~ a~t/ ~T~~I/~r ~~~ 
#tii'; de ~j;tt~f;!k ~ Jqd 

--rI,(l~t' &Vdff &1'-/ ~~UU;;0 ~ ~."/d/
~d ~ It/h?/U ~ ~&O/ ~i!4U 
!Ute! ~t. -P;tU£~ d.M1a/-UJ ~.~ 
A~/,~ ..£4V ~ .' / ~..k/0 
[? /- au/ ~3 /Cd# ~i£ ~~ If' 
?Ad2~v" 

YZtJ0 ~ .A/P~~~ ~f y.~ ;'1S 

~~~~ zZ;z? Jd/v ~r 
. ~/nt?a#~. 

Y!~r 
tY~d ~;zj#jhV 

~~~~~!" 



EXHIBIT_4.L--

o A 1 E_--!! 91-,-,'1 ~=----
HB RJ."" f3 

• 

• 
... _ ... ~~ __ , .. ~ .. J~ .. ~ .. }-q~qs 

__ "'~'" _Pd:Ju.u w ~ RN ~ ~ • 

... ~e.! \--\& g ~ .. <i;' . ~ ts' 'b"3> ..f'~ .. ~ .. __ . 
• 

, 

.. _ ... _ .. _ .. _ .... -Jl .. _~ ..... ~.~ ... ~.~ \-\~C6z. .. ~. • 
.._._. __ .~.t\0 __ ~._~ ~ ~ Q.~ ..... ~. 

_. ___ ... ___ ~.~ .. ~ ... ~CL~(~~~) .' -
.. __ .. __ . ___ .. ~ ~ .. Ov:-.~~. CL~.~~. ~ .. -

.... __ .......... _ .. _ ...... _ .. __ ._. __ ~.~ ... ~ ... ~ ... <J:\,. ~ •. _ ......... _ ...... " ._ ......... ____ .......... __ ...... _ .... ___ ._ ....... __ . ___ _ 

---.. --.. - .. -.-....•.• --.. ------.---~ .~.~-~-~-.~ ~.~----- .... --
........ _ ..... ___ ......... ___ .... M*. ~ .. ~~. ~ ~. 0"\.. .. ~ •. _~.-- .. - .. ---- ... - ... -.-.---- ...... ---~.~-~ ~.~ .. ,-.~ .~. ~.~- ..... 

-.. --------.--... ------~.-~.~---~.~ .. ~.~~-~.~.--.-
-- ... -.-.---.--------.~~.--~ ~-~.... ..._._---_ .. .. 

~ ... . 
....... ----.---.--.-.... - .. -----~-.~.~-~ ... ~-~ .. --.-- ~ 

.---.-.--.----~.-.\-\.~-~.:;,~--.--~-.~-~---~ .. ~ .. ~~-..... 

..... -.- .. -----.---~. ~_~.~~(h.,._~. ~'--Me 

.. --.-----.--~~~.~~ ..... ~.~.\..........,.~~. 

~ ~~CL~~Ov___~ ~~ u:u. .. 
.... ~~ ... ~.~~d:-~ ~~~~ 

... ~.~ ~ ~~ ~.~.~ ~ \;)5: ___ ._ .. 

_ .. ~ ~ .. ~ ~ c::k ~ 4:, ~Jmo .0 0 -
-
-





EXHIBIT 4ft 
DATE ,/qlr;~ 
HB Ph 

~->----- 31';7-~ s-~ (iJj 
TO: @SEN {2J~tf-L,JQH:NSOI'J 
DATE , - 9 - cl 'S- TIM! 7: 4-5" A-rn 

YOU HAVE A PHON! MESSAGE FROM: 

NAME ,lie. « I Bo D t-EX 
tel LI:3 (h ftB I AJ 9A- L (J 

ADDRESS 73-[ LL- i AJ G S 

PHONE 2 ~ G - l:.:t y3. 

YES NO 

FOR AGAINS'l' 



EXHIBIT 0 
DA T--.E _/",-Y-L.4? !-Z.?~s:_ 
H8 p:z. ..,.. P3 

To: H~4-Q.... ~~ ~~~ 
F{o¥'r\.: Ly hV\ C~~ A/Jr· L{5 CLC. . 

Re- If G .'6~\I H683f~ TM.b"",ci . 

- - - - ~ -- -. 

:=t:~~:;Ql ~~&~:L;:Z::~ 
-k~ .. ~ ~-. ~c-._~ __ ,-.~c.. __ ~._. __ •.... NW\A!V1·4 .. ~ .... 
. _~~._c~~. uJ~ ~._ 0~~_~.Cl:~!:ttC'~~~~Ci:'~~~u 
u.,~, (1/'-10 ~/L~ _ ~~~ to he~b~ ~ 

11uuCQ (v~ Jvt~~cf- .~b ~ /'M.V~J 
~\~ Nt9--<-v ,/VVIo-Jt..QflL _ !-<-&vv"'"-7 'f-o wcr-vvy ~ 
~fJ.4 QJl)l.Q~ - -\c5\.. vvu.k~+ JVL(pc~ svv~ 
f~ ~Q::~V\\ ~ ~,,-~Q.L ~~dL . 

;,.:: .... - : 



.~1 ~-h.v~ 
_-S tl...ft-'l.-u.~O<-L--Q-L~ . 

_._- .. _- - - -

._ ~~ll~ .~~ .. ~ A~ ~ ~ /2'l1~:t/~/l~~~ . 
~+ AA- ~ ~~,,;:t. .. .d._. . 

- -



Dianne Baker 
4109 Illinois Bench 
Stevensville,MT 59H70 

Hearing for House Bill H2-Public Indecency 

TO WHOM IT MAY CONCERN: 
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January H, 1996 

I am a registered voter, fourth generation Montanan, a wife, 
and mother of eleven children. When I was a child over thirty
five years ago, I was taught that a woman was never to go into a 
bar, that women smokers were disgusting, and that it was illegal 
to have sexual intercourse with anyone other than the person you 
were married too. My parents were not what you might term the 
religious right as they never attended church or spoke of 
religious things. I introduce this view point not because it is 
the same point of view that I have or the opinion I think you 
should have but because it is such a contrast between what a set 
of liberal parents taught thirty five years ago and what we see 
happening in Montana today. 

Do you realize that thirty-five years ago there were no 
billboards advertising liquor in Montana? There were no 
abortion clinics, no legalized gambling, no porno shops, no nude 
dancing, drugs were not common and Marijuana was something smoked 
in the big cities. 

In my family I have eight aunts and uncles, only two of them 
had been married twice. Things have sure changed today. Of the 
six of us children in my family, only one has only been married 
once. The rest have between two and seven marriages each. My 
family isn't that much different from other families I have 
spoken with. Why the breakups in marriages and all the heartache 
for adults and children that come with theses breakups? I 
strongly think that many of the things that I have mentioned that 
have been introduced into Montana in the last thirty-five years 
are a big part of the problem. 

I say let's get back to the old ways of doing things. Lets 
clean up Montana. Passing House Bill H2 is a step in the right 
direction. 

Sincerely, 

~JM'Mf~ 
Dianne Baker 
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STATE CAPITOL • HELENA, MONTANA 59601 • TELEPHONE 406/449.3750 

JANUARY 9, 1995 

HEARING ON HOUSE BILL 82 

CREATING THE CRIME OF PUBLIC INDECENCY; 
LIMIT THE CRIME OF INDECENT EXPOSURE TO PRIVATE PLACES. 

TESTIMONY: 

I am Bob Campbell, a 1972 Constitutional Convention 
Delegate and the author of the Freedom of Expression provision in 
Article II, section 7 of the Declaration of Rights in the Montana 
Constitution. Freedom of Expression is a separate and distinct 
right as a cornerstone with our Freedom of Speech and Freedom of 
the Press also guaranteed in that section. 

The question presented by HB 82 is whether or not a new 
criminal offense of Public Indecency is needed in Montana and 
whether the crime of Indecent Exposure should be weakened to only 
allow an officer to make an arrest in private places. 

Twenty years ago the members of this commi ttee were 
presented with the same proposal by a small group to expanded the 
criminal law into making nudi ty a crime. The members of this 
commi ttee immediately rej ected the bill and that is what I am 
asking you to do today. There is no indication that law 
enforcement finds vague nudity terms any more enforceable since 
rejected then. 

By rejecting the proposed Public Indecency crime you 
should not, as proposed by this bill, weaken our present Indecent 
Exposure law in section 45-5-504, MCA by removing the ability of 
law enforcement to make an arrest in a public place. 

The testimony that follows will specifically show why HB 
82 is an infringement of our Montana Freedom of Expression, why it 
is not necessary, why it is so poorly worded that it would create 
an enforcement nightmare for law enforcement, and a waste of 
taxpayers money trying defend in an already over crowded court and 
correctional system. 

The contents of this bill have already subjected the 
legislature to ridicule and you should not prolong consideration of 
HB 82 when so much serious legislation needs your attention. 

Your goal is to produce less 
individual freedom to succeed this session. 
done with a DO NOT PASS vote on HB 82. 

government and more 
This can only be 



Ron]. Silvers, M~Ed. LPC 
25 S. Ewing, Suite 500 

Helena, MT 59601 
(406) 442-7170 

EXHIBIT_,--i' __ _ 
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Mister Chairman, members of the Committee, thank you for the opportunity to 

testify. I am Ron Silvers, a Licensed Professional Counselor in private practice. I 

am the Vice President and Secretary for the Montana Sex Offender Treatment 

Association. I represent only myself in this statement. 

For over fourteen years I have worked with sexual assault victims of all ages, their 

families, and sex offenders. My professional experience includes thousands of hours 

in the evaluation and ongoing therapy for several hundred sex offenders. I think 

pornography distorts and degrades human beings and our sexuality. 

I do not believe, based on my experience with sex offenders in therapy, that their use 

of pornography caused them to commit sex crimes. My extensive professional 

experience has brought me to the conclusion consistent with Dr. Judith Becker's 

opinion, then member of Attorney General Edwin Meese's commission on 

Pornography, and director of the Sexual Behavior Clinic at New York state's 

Psychiatric Institute when she said in 1986, "I have been working with sex offenders 

for ten years and have reviewed the scientific literature and I don't think a causal 

link exists between pornography and sex crimes." 



I have found several common characteristics in sex offenders which I do believe have 

a causal link to sex crimes (among others). , 

1. Sex Offenders are often very ignorant about basic human sexuality. 

2. Offenders are immature, socially underdeveloped, withdrawn, isolated 

and angry. 

3. Some use pornography obsessively, some not at all, none in our program 

will claim pornography caused them to commit a sex crime. In fact, any 

offender client who would say something to the effect "My use of 

pornography made me molest my ten year old daughter" would be 

laughed at in any of our sex offender therapy groups. 

Sex offenders in evaluation or the early stages of therapy will frequently blame 

anyone or anything for their crime including the victims, alcohol and/or drugs, 

their marriage partners etc. Even these individuals do not blame their use of 

pornography as a causal factor for their offense. How absurd to say "If I hadn't 

seen last month's Hustler, I never would have done it." 

As a treatment provider, I am very likely to see a wide range of materials 

confiscated from offenders at the time of their arrest. In addition to what many of 

us would agree is hard core pornography, offenders use other items which would be 

hard to define as pornographic, in order to stimulate deviant fantasies within 



themselves. The following items were taken from our clients at their arrest: 

1. Homemade video - a television gymnastics show, 

2. Homemade video - a television Mousercise show, 

3. "Dance Workout With Barbie", 

4. Back to School, J.e. Penney's children's clothing 
catalogue, 

5. Barbie dolls. 

Many older sex offender clients, or those brought up in poor rural homes, report the 

Sears catalogue and National Geographic magazine gave them lots of sexual 

pleasure. 

I have found that the most effective weapon against the distorted messages of 

pornography is accurate and explicit sexual information. Such information is the 

only way to confront misinformation and clarify what healthy sexuality is in reality. 

I am as disgusted with pornographic material as anyone in this room. However, I 

take my responsibility as a parent and an American citizen seriously. I have made it 

my life's work to help sex offenders stop sexual violence toward women and 

children. 

With all due respect, I do not wish to relinquish my responsibility and rights to any 



member of this committee to determine for me what materials and information are 

appropriate in my work as I teach healthy human sexuality to either my clients or 

my children. I do not and did not elect my representatives in government to make 

those professional or personal decisions for me. 

Thank you for your attention. 



A MER I CAN C I V ILL I B E R TIE SUN I () N 

P.O. BOX 3012' BILLINGS, MONTANA 59103· (406) 248-1086· FAX (406) 248-7763 

January 9, 1995 

Robert Clark, Chairman 
House Judiciary Committee 

Mr. Chairman, Members of the Committee: 

For the record, my name is Samantha Sanchez, President of the Board 
of Directors for the American Civil Liberties Union of Montana .. 

In addition to my verbal testimony voiced today in opposition to HB 
82, I am sUbmitting the enclosed written explanation of our 
position. 



WHY THE ACL U OPPOSES 
CENSORSmp OF "PORNOGRAPHY" 

• Sexually explicit material, in literature, art, mm, photography and music, has always been 
controversial in the United States, from James Joyce's Ulysses -- which was banned in the 
19308 -- to rap music performed by 2 Live Crew, a target of prosecution in the 1990s. 
Traditionally, political conservatives and religious fundamentalists have been the primary 
advocates of tight legal restrictions on sexual expression, based on their view that such 
expression undermines public morality. In the late 19708, however, those traditional voices 
were joined by a small but extremely vocal segment of the feminist movement. These women, 
who do not by any means speak for all feminists, charge that "pornography" is a major cause 
of discrimination and violence against women and should, therefore, be suppressed. 

Although unsupported by any reliable evidence, this theory has been especially 
influential on college and law school campuses, leading to several incidents in which speech 
and works of art -- including works by women artists -- have been labeled "pornographic" and 
censored. Even classics like Francisco de Goya's painting, The Nude Maja, have been 
targeted. 

The American Civil Liberties Union has fought censorship from the time of its 
founding in 1920. In our early days, we defended sex educator/activists Margaret Sanger and 
Mary Ware Dennett against criminal obscenity charges. Today, we continue to defend the 
free speech rights of all expression, including sexual expression. We believe that the 
suppression of "potnography" is not only damaging to the First Amendment, but also impedes 
the struggle for women's rights. 

Here are some answers to questions often asked by the public about the ACLU's 
opposition to the suppression of pornography. 

IS PORNOGRAPHY PROTECTED BY THE FIRST AMENDMENT? 

• Yes. The First Amendment absolutely forbids the suppression of ideas or images based on 
their content alone. Moreover, a basic tenet of U.S. Supreme Court jurisprudence is that laws 
must be "viewpoint" neutral. And even though the Court has carved out a narrow exception 
to the First Amendment for a category of sexually explicit material deemed "legally obscene, " 
the term "pornography" has no legal significance at all. 

'The dictionary defInes pornography simply as writing or visual images that are 
"intended to arouse sexual desire." Pro-censorship feminists have greatly expanded the 
common meaning of pornography, redefIning it as "the sexually explicit subordination of 
women through pictures and/or words." They then derme "subordination" as the depiction 
of women "in postures or positions of sexual submission, servility, or display." These 
extraordinarily subjective interpretations would apply to everything from religious imagery 
to news accounts of mass rape in Bosnia. Because the Supreme Court has consistently ruled 
that the government may not make content-based rules limiting free speech, material that 



depicts "the subordination of women" enjoys the same First Amendment protection afforded 
material that depicts women in other ways. Were that not so, the government could suppress 
any ideas it didn't like, rendering the First Amendment meaningless. 

IS PORNOGRAPHY A FORM OF DISCRIMINATION AGAINST WOMEN? 

• Sexually explicit words and images aimed at arousing sexual desire. -- pornography -
constitute a form of expression. Pro-censorship feminists seek legal recognition of their 
counter-claim that such images are a form of sex discrimination because they reinforce 
stereotypes of women as inferior. The architects of the latter concept are law professor 
Catharine MacKinnon and writer Andrea Dworkin, who drafted a model law that would 
permit any woman claiming to have been harmed by pornography to bring a civil lawsuit for 
monetary damages, and to halt the production, distribution and sale of pornographic works. 

The model law has been considered in numerous locales around the country, but when 
it was adopted by the Indianapolis City Council in 1984 it collapsed under a legal challenge 
brought by a coalition of booksellers and publishers and supported by the ACLU as a friend
of-the-court. Leaving no doubt that the law targeted expression, federal Judge Sara Barker 
wrote: "To deny free speech in order to engineer social change in the name of accomplishing 
a greater good for one sector of our society erodes the freedoms of all and ... threatens tyranny 
and injustice for those subjected to the rule of such laws." 

The ACLU's fears about the censorious effects of the MacKinnonlDworkin law have 
been borne out in Canada, where the Canadian Supreme Court incorporated that law's 
defmition of pornography into a 1992 obscenity ruling. Since then, more than half of all 
feminist bookstores in Canada have had materials confiscated or the sales of some materials 
suspended by the government. The most susceptible to repression have been stores that 
specialize in lesbian and gay writings. 

WOULDN'T RIDDING SOCIETY OF PORNOGRAPHY REDUCE SEXISM AND VIOLENCE 
AGAINST WOMEN? 

• Although pro-censorship feminists base their efforts on the assumption that pornography 
causes violence against women, such a causal relationship has never been established. The 
National Research Council's Panel on Understanding and Preventing Violence concluded, in 
a 1993 survey oflaboratory studies, that "demonstrated empirical links between pornography 
and sex crimes in general are weak or absent." 

Correlational studies are similarly inconclusive, revealing no consistent correlations 
between the availability of pornography in various communities or countries and sexual 
offense rates. If anything, studies suggest that a greater availability of pornography seems 
to correlate with higher indices of sexual equality. Women in Sweden, with its highly 
permissive attitudes toward sexual expression, are much safer and have more civil rights 
than women in Singapore, where restrictions on pornography are very tight. 

ACLU • Department of Public education. December 11,1994 



DOESN'T PORNOGRAPHY EXPLOIT THE WOMEN WHO PARTICIPATE IN ITS 
PRODUCTION? 

• The ACLU supports the aggressive enforcement of already existing civil and criminal laws 
to protect women from sexual violence and coercion in the process of making sexually oriented 
material. At the same time, we oppose the notion, advanced by anti-pornography feminists, 
that women can never make free, voluntary choices to participate in the production of 
pornography, and that they are always coerced, whether they realize, it or not. This 
infantilization of women denies them the freedom of choice to engage in otherwise legal 
activities. 

There are cases of women who say they were coerced into working in the pornography 
industry, the most well known being "Linda Lovelace," who starred in the movie "Deep 
Throat. " But the majority of women who pose for sexually explicit material or act in 
pornographic fIlms do so voluntarily. Indeed, these women resent attempts to outlaw their 
chosen occupation. As one actress exclaimed, "For them to tell me I can't make fIlms about 
naked men and women making love is a grotesque violation of my civil rights." 

WHY DOES THE ACLU SAY THAT ANTI-PORNOGRAPHY LAWS HARM WOMEN'S 
STRUGGLE FOR FULL LEGAL EQUALITY? 

• A core idea of the anti-pornography movement is the proposition that sex per se degrades 
women (although not men). Even consensual, nonviolent sex, according to MacKinnon and 
Dworkin, is an evil from which women -- like children -- must be protected. Such thinking 
is a throwback to the archaic stereotypes of the 19th century that formed the basis for 
enacting laws to "protect" women from vulgar language (and from practicing law or sitting 
on juries lest they be subjected to such language). Paternalistic legislation such as that 
advocated by MacKinnon and Dworkin has always functioned to prevent women from 
achieving full legal equality. 

Furthermore, history teaches that censorship is a dangerous weapon in the hands of 
government. Inevitably, it is used against those who want to change society, be they 
feminists, civil rights demonstrators or gay liberationists. Obscenity laws, especially, have 
been used to suppress information and art dealing with female sexuality and reproduction. 
Thus, the growing influence of anti-pornography feminism threatens to undermine long
established principles of free speech. 

Finally, the focus on sexual imagery and symbols diverts attention from the real 
causes of discrimination and violence against women, as well as from problems such as 
unequal pay, lack of affordable childcare and sexual harassment in the workplace. 

ACLU • Department of Public Education. December 11, 1994 
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TESTIMONY AGAINST HB 82 

My name is Russell W. Lawrence. My wife and I own a small 
business in Hamilton. Chapter One Book Store. I am also the 
secretary of, as w€ll as a performer and director for, the 
Hamilton Players, ~nc., a local theater group in Hamilton. 

P.02 

I am here to testify against HB 82 because of the overly broad 
language it contains that would have a chilling effect on the 
arts in Montana. In the last five years or so I have personally 
attended four performances of major productions by reputable 
companies in Missoula that would have been illegal under a strict 
reading of this statute. "Man of La Mancha" and "Pippin," both 
produced by MCT, Missoula Community Theater, and "Lend Me a 
Tenor," produced by the Montana Repertory Theatre and toured 
throughout the Northwest, all contained what could only be 
construed as acts of "simulated sexual intercourse," which, 
however stylized or abstract, still would be illegal under this 
bill. The University of Montana production of "Hair" would have 
been prohibited because of brief nudity. Further, the opera 
"Jesus Christ, Superstar" and the passion plays I have seen 
presented at Easter include acts of flagellation. also prohibited 
under Section l(a). 

These productions were attended by thousands of people, who 
suffered no appreciable harm from their experience. 

I have no idea how many other shows in the state would have been 
affected. but the point is that this bill makes no provision for 
legitimate theatrical presentations, wherein it is frequently 
important that the audience understands a sexual encounter has 
taken place. Do you really want to prohibit these cultural 
events? 

A further example of the ridiculously broad language: every day 
for the last twenty years, as I get dressed I place in my left 
front pocket a bandana and a pocketknife. Now, is that what you 
see when you look at: me, or am I appearing before you in "e 
discernible state of turgidity," as per section 3-a-iii. Which 
one of you wants to make that call, and how do you propose to 
preserve the evidence until the county attorney arrives? 

Now, if the proponents of this bill want to write something that 
bans nude dancing in bars, they're welcome to try. But this bill 
that you have before you is so poorly written it will have 
consequences far beyond what they state they are trying to 
accomplish. 

Furthermore, the overwhelming political trend of the last few 
years has been to return government to local control. A 
mechanism exists under current state law for counties or 
communities to enact such ordinances on a local level. Ravalli 
county just did so, but Missoula county rejected it. That was 



P.01 

their choice. Given the political climate, isn't it presumptuous 
of you state legislators tQ impose 50mething on Missoula County 
that they have already rejected? This would be a shining example 
of big government imposing something that the people don't want. 

I urge you to examine the unintended effects of this poorly
written legislation, and to consider the message it sends of big 
government telling people what they can and can't view, and 
reject it. Please vote against HB 82. 

consideration~ 

Russell W. Lawrence 
512 Blodgett Camp Road 
Hamilton MT 59840 



MARK H. MOZER, Ph.D. 
Clinical Psychologist 

Suite 4G, Arcade Building 
Helena, MT 59601 

(406) 442-0333 

January 8, 1995 

Mr. Chairman and members of the committee: 

EXHIBIT .~/-,-I __ _ 
DA TE __ 'L--I '/1-'/ r __ 
HB E'3 

I am Dr. Mark Mozer, and I am a clinical psychologist from Helena. 

In my 17 years as a consultant at Montana State Prison, I have evaluated several hundred 
sex offenders, the large majority of which have utilized pornography as a part of their sexual 
deviancy. Research, in fact, shows that pornography plays a role in the sexual practices of 85% 
of sex offenders. 

The role that pornography plays in the development of sexual deviancy is illustrated by 
the case of a mentally retarded individual that I evaluated a few years ago. This individual had 
been quite sheltered during his upbringing, and wandered into an adult bookstore as a young man, 
because a sign in the window advertising t-shirts had caught his eye. He literally received his 
sex education in the adult bookstore, and developed a number of highly deviant sexual interests. 
He was arrested when he took pictures of a small child in a state of undress, and took the 
pictures in to a drug store for developing. 

That individual's experience illustrates what happens when an impressionable mind, such 
as that of a child, comes in contact with sexually deviant material. Experts working with sex 
offenders agree that a child's mind is a blank slate with respect to sexual development, and early 
sexual experiences write a powerful, lasting impression. Should the type of material that House 
Bill 83 seeks to ban fall into the hands of children, it becomes a recipe for furture sexual 
deviance. 

Sexual deviance is on the rise: the proportion of sex offenders housed at Montana State 
Prison rises with each passing year. Even more tragically, the incidence of sex offenses by 
children is rising, and one generally finds exposure to pornographic material in these cases. 

If we could have banished the pathogens causing measles, polio, and any number of 
childhood diseases by simply passing a law, we would have done so years ago, for the sake of 
our children. This body has the opportunity to ban one of the pathogens leading to sexual 
deviance, a disease of the mind with roots in childhood. We owe the children of Montana a "do 
pass" recommendation on House Bill 83. 



January 9, 1995 - House Judiciary Committee 
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Mr. Chairman, Members of the Committee, my name is Arlette Randash and I am 

representing Eagle Forum, a grassroots nationwide organization of women committed to 

strong families and sound government policy. We urge passage ofHB 83. 

However, the effort to make our communities obscene free crosses all political lines. Permit 

me to share with you a feminist, and University of Michigan Law School professor, 

Catherine MacKinnon's's position: 

Insert. 

Ladies and gentlemen, that sounds like a description you might expect of material available 

in California or the seamier side of New Orleans. But last night I canvassed Helena and what 

I found shocked me. The worst was in a convenience store, the favorite hangout of young 

children attending a primary grade school my own children once attended. What I found was 

so dangerous, so obscene, I was numb. I rented the videos and have brought them today. Out 

of respect for each of you I will leave them in this bag on that table. Should you want to view 

the video jackets I invite you to do so. After you do, nothing more will need to be said--I urge 

a "do pass" on HB 83. 



An act of violence against women 
~\kin to lynching, it doesn't deserve legal sareguards 
tI ~ Ntl\1\~"'\..t UV' f q-wL I~ 

A few years 
3y A1l-IARlNE A. MACKINNON bock dttr-
;rr:CIAl Ton~E EXAMINER • ' Ii 

109 a re er-
'?ndum campaign in Cambridge, Moss., on 0 civ
il righlq ordinance ngaim;t pornography that An
,tren Dworkin ond I conceived, a photocopied 
]('oflet was plnced on cars and telephone poles in 
s~veral neighborhoods late one night. Over a 
large scrawled black swastika, it said: '1Ielp stop 
~ommie kike lezzie c---s· from telling us what we 
can read." This little triumph of economy of 
abuse referred, of course, to the supposed poli
tics, religious heritage, sexuality nnd gender of 
the ordinance's proponents, and made the fur
ther quaint assumption that consumingpornog
rnphy is reading. 

While we nbsorbed this and pondered whnt to 
do, to our nstonishment the police decided that n 
crime had been committed and confiscated most 
of the leaflets before morning. We had forgotten 
thnt Mnssachuselts hos a low ngainst group 
defamation. Freedom of speech in Massachtt
~etts seems to have survived the existence ofthis 
law and this instance of its enforcement. Our or
dinnncein Cambridge did not survive its detrnc
tors, however, who defended pornography in the 

nnme of freedom of speech. 
Pornogrophy has a central role in actunlizing I 

n system of subordination of women to men in 
the contempornry West. Women in pornography 
are bound, battered, tortured, harassed, rnped 
and sometimes killed; or, in the glossy men's en- . 
tertainm~nt inngnzines, "merely" humiliated, 
molested, objectified, and used. In all pornogra
phy, WOmen are prostituted. This is done to 
provide sexual pleasure to pornography', ((11 
consumers and profits to its providers, :' 
mnnyorthem from organized crime. Inor-. \" 
cler to produce what the conSUmer wants to'~~-':::: 
sep., it must first be done to someone, usually a 
womnn, a womnn with few renl choices. Becnuse 
'he customer wants to see it done, it is done to 
her. 

/' To understand how pornography works, one 
must know what is there. In the hundreds nnd 

'. hundreds of mo~nzines, pictures, film!'!, video
cnsscttes and so-called book!'! now avnilnble 

:> ncross America in outlets from ndult stores to 
corner groceries, women's legs are splayed in 
Jl"~tureq of sf"Xllnl submission, displny nnd n~

\. ccss. We nre nnmed after mf?n'!l immlts to pnrl~ 
...... 

of our bodies (lnd mnted with nni
mnls. We nrc hung like ,nent.. 
ChHdrcn nrc presented 1\8 ndult 
women; mlult women nrc prl'se'~l.cd 
ns children, fllOillg the vulnernl)lhty 
of n child wilh the sluttish cnger
ncss to be penetrnted said to he 
nnturnl to the fem!'Je of every nge. 
Racial hntred is sexunlized; rncin.l 
stereotypes ere mode into Rcnful 
fetishcs. As;,'11 women nre pr~l'nt
ed so pnssivc they cotmo ~ Bnld to 
be alive, hO\\Ild £10 oy are not 
recogni1.1lbly hum ,hnn~ng from 
trees nnd light Jt<tu. res nnd clolhes 
hooks in elo ·{n. Blnck womcn nrc 
prescntel nR nnimnlistic hitcl:f'R, 
bruise nnd hleeding, str\1r:r.ltn~ I 

~
ni lheir hnlHlR. JewiRh wnmcn 

h e orgnnms in re-ennctmenl.q 1)( 

tunl denth cnmp tortureR. 
In so-colkd leRbinn pornngrn

phy, women (10 whnt men im.ni:ine 
women do '.vhen men nrc not 
around, so men cnn watch. Preg
nant women, ntlrning molhern, am
pUteeA, oth~r tlisohled ?r ill W~~(,I1, 
and relonlcI\ girls, theIr comhllonA 
fetishized, nrC tlAed for !\e~\I[l1 ex-

citement. In the pornogrnphy of 
sadiAm and mORochisOl, bet ter 
termed aSMIIIt. ntHI bnttery, woml'n 
are bouml, burned, 'whipped, 
pierced, flnyed and torhtrell. In 
Borne porn(ll~rnphy called "Almfr," 
women or children ore torlured to 
denth, mUHlered to mnke a sex 
film. 

Documenting: the harm 
Henrin~ held by the Minnenpo

lis City Cuuncil when our pornog
raphy ordi!lnnce was introoucecl 
there in 198:1 documenl'!d the 
harms of pornography in proceed
ings one mcrnber of the city's Civil 
Righta CommiA.'!ion likencd to the 
Nuremberg trinls. Women told 

. how pornography WOB HRed to 
break their Belf-eAtecm, tmin them 
into 8eX\11I1 Buhmission, srnllon 
them to forced 8ex, intimidnte 
them Otlt of job opport.unities, 
blnckmni\ l11f'm into pro!llihltion 
and ke(,r Ih('m lh('rr, tNrorho ontl 
hl1milint(' I h(,1n into R('J{\lnl compli
ntH'P. nn l \ '1;~('nt''' their (lh.'1t'nl. 

They told of heing \I~('d to mnke 
pornogrophy under coercion, of tho 
force that ~nve them no choice 
about viewing lhe pornor!rnphy or 
pcrforn\ing the sex. Th('y told how 
pornography stimlllntes and ('on-' 

donI'S rope, hnUery, Rcx\lnl hnrnR11-
ment, 8exual oh\ll'c of chilclren nnd 
forced prostitution. ThOR!' not ('~
pressly coerc('11 inln pOTlH'r,rnphy 
wcre there for the snme r('nAonA 
other women nro in pro!ltitulion: 
poverty, sexual nhuAe OR children, 
homelesRnel'lA, hopeleR~neAR, dnlg 
nddiction and deRpernt ion. 'l1,oRe 
who !lOY women nro in pomo!!ra
phy by choice ~hou"t cltplnin why it 
is women who hnve tho fewc!lt 
choken who orc in it mof't. 

111 the hcruitlgf', WOInl'1I flpoke of 
being coerced into (l(''{ RO thnt por
nogrnphy cO\1ld be malIc of it. They 
flpoke of heirlg ropcd in a way thnt 

. wns patterned on flpccific porm'g
rophy thnt hnd b('('n {I'ott nm\ re
f(,Hed to during the rnp(:', of heing 
turned over as the pnges were 
\\Irned o\'('r. One flp0ke of hf'r fn
lhrr using pOTllo!!mphy on h('r 
mother, amI to Bi\rnce her prot!'!'t. 
ogninst her molhrr'!\ p.crenm!', 
threatening to (,Iloct tit" I'C(,IlCS on 
lhe dn!1ght"r if I'ho lold anyoll". 
Another youn!! wOlllnn I'poke of 
heing gnllg-rnl'('d hy lllmterll who 
looked up frol1\ the pornor.rnphy nt 
her nnd Bni(' it nll: "There's n live 
one:' , .... ; " 

Research fll\l(\ies nl\(llf1horntory 
experimentA documentcd theen.me 

renlily women doc\lmente<i from ' 
life. Th('y Ahowcd thot expos tire tn 
violent pornogrophy incren!!!"!! 
Il'''n's puniRhing \'I{·hnvior townrd 
\'-,men; thnt pornogrophy thnt. 
portrnys sexunt nggression 8S plcn- . 
surable for the victim - 8S so 
much pornogrnphy docs - in
crenA(,S the ncc('pt.nnce of !lIe use or 
cnercion in Bexunl t'{'lnlinnA. Even 
pomogrnphy not conRidct'{'d vio
lent wns shown to lower inhihitinnR 

. on nggresRion hy men against 
women, incTenRc fleltl1nl callmlflnl'fls 
!ownrcl WOllll'n, dN'rrnf'c the cl"f1irfl 
of hoth flex"!\ III Itn\'!' r""",l,, rhild
r"l'. inrr",'"" rrl'''rt",l wi\linr,nf"'q 
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Montana Catholic Conference 

January 9, 1995 

Chairman Clark, members of the committee, my name is Sharon Hoff. I am the 

executive director, Montana Catholic Conference and in that capacity, represent 

Montana's two Roman Catholic Bishops in matters of public policy. The Montana 

Catholic Conference stands in support of HB-83. 

That the Cathoic Church is not puritanical, nor prudish, nor philistine is manifest 

from its age-old patronage of the fine arts, of music, and of literature. The paintings and 

sculptures of churches of Catholic Europe prove that the Church itself often displays the 

nude human body in its sacred shrines. Christian literature deals with adult themes in all 

their misery and glory. Catholic culture includes a rich appreciation of the joys of sex, 

wine, food, and conviviality as gifts of a good Creator; it is not dualist, Manichean, or 

Victorian. Therefore, it favors the freedom of artists to exercise their gifts of imagination 

for the enrichment of human life. 

Pornography, however, is as different from art as prostitution is from romance. Its 

purpose is not creativity, but profit, making money out of the loneliness and frustration of 

sex without love. And it is a very big business, much bigger than prostitution, which 

today more and more permeates our whole society and gives to contemporary life a 

nastiness and ugliness that is at the very opposite of joy. The Catholic Church opposes 

pornography not because it fears human sexuality or wants to take the joy out of life, but 

because it is an abuse of what is most tender and intimate in human beings. 

In his January, 1992 address to the Religious Alliance Against Pornogaphy, (an 

interreligious group including representatives of the Jewish, Catholic, Greek Orthodox, 

o----------------------------__ ~~~~~~~~~~~~~~o 
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Protestant and Morman communities) Pope John Paul II states that "By reducing the body 

to an instrument for the gratification of the senses, pornography frustrates authentic moral 

growth and undermines the development of mature and healthy relationships. It leads 

inexorably to the exploitation of individuals, especially those who are most vulnerable, as , 

is so tragically evident in the case of child pornography. II 

The young and immature are especially vulnerable and the most likely to be 

victimized. Pornography and sadistic violence debase sexuality, corrode human 

relationships, exploit individuals--especially women and young people--undermine 

marriage and family life and weaken the moral fiber of society itself. We urge the 

committee's support of HB-83. 



Terry Crooks 
662 Cherry Creek Rd. 
Libby, Montana 59923 

Testimony delivered to Montana State Legislature, 
House Judiciary Committee. 

EXHIBlr....-LI..!..+---
O/\TE '141fr 
HB_Je';....:3L----

Having been a resident of Lincoln County for more than 
twenty-two years, I have experienced the county before 
and since the passing of the obscenity law and the public 
nudity law. 

Before the laws were passed, the opposition to these laws 
presented arguments focused on the uneducated. They used 
paranoia and hysteria to convince people that if these laws 
were passed" we would have some type of communist police 
state. Our citizens were warned that our libraries would 
come under attack and that classic books such as Huck Finn 
and The Grapes of Wrath would be removed from the shelves. 
We were told that the movie theaters would be shut down for 
showing "R" rated movies and that the swimsuit issue of 
Sports Illustrated would be illegal to own. Such" lies are 
the only tool those who support the industry of commercial 
nudity can use to convince an unsuspecting and uneducated 
population that they have a legitimate case. 

In Lincoln County we have the following: 

11 libraries Not one book has been removed from 
these libraries. 

12 video stores Not one video has been removed from 
these stores. (R,PG-1 3 iPG,G) 

3 movie theaters 
1 drive-in Not one .theater has been shut down. 

We do have an absence of obscene material in the form of 
printed material and videos' in the community. We do not 
have the problem of public nudity. 

Please remember these facts in your consideration of the 
obscenity and public nudity laws. 

Sincerely, 

~~ 
Ter1rOOkS 



Dianne Baker 
410Y Illinois Bench 
Stevensville, MT 5Y801 

Hearing for House Bill 83-0bsenity 

TO WHOM IT MAY CONCERN; 

EXHI BIT--.l../_S'" __ _ 

DATE 4/t/f~ 
HB P3 

January 8, lYY5 

I am a forty-six year old wife and mother of eleven 
children, the last one adopted. I have worked with the youth and 
adults for the past twenty five years. Among the positions I 
have held in that time period are President of a youth 
organization, teacher of youth and adults, Den Leader, Webelos 
Leader, and teacher's aide. I have enjoyed serving in these 
areas. 

I love people and love for people to be happy. When people 
feel good about themselves they are happy. I have seen so many 
times the lack of self esteem the children have for themselves 
and adults have for themselves when they abuse their bodies, for 
example; smoking, taking illegal drugs, drinking alcoholic 
beverages, watching movies that portray others abusing their 
bodies, taking or allowing others to have sexual liberties with 
their bodies outside the bonds of marriage, and abortion. 

I know three women that have had abortions and I often see 
and feel an anger in them that I don't see in any of my other 
women friends. These women do not feel good about themselves and 
they are not happy. Our law system has told them that abortions 
are alright but they are the ones suffering from the effects of 
those lies. 

I know many smokers that started smoking as youth. They 
would love to quit now but don't have the mental strength to 
quit. How much better it would have been for them to have never 
started. 

Now you have a chance to pass a law that will keep many from 
ever getting hooked on pornography. It will keep many from ever 
coming into contact with it because it will not be readily 
available nor will it be sanctioned by the laws. Pornography is 
an addictive evil that brings good to no one. Passing this law 
will be a benefit to many that may never know how much it has 
helped them because they will never fall into the addictive 
pornography trap. Please do your part to pass this law for the 
benefit, self esteem, and happiness of your fellow Montanans. 

Dianne Baker 
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Testimony before the Judiciary Committee on HB 83/0bscenjty 

January 9, 1995 
Linda Troutt, President, 

Montana Citizens for Decency through Law; Ravalli County 

I am here today as a mother and a grandmother to speak for the 
children. Research shows that over 90%· of children I1nve seen 
pornography and the average age of those exposed is nine years old. 
80% of pornography purchased by adults finds its way into the hands 
of children who are then w;,rped and injured by what they see. 
Every day a child sees pornography for the first time and they are 
never the same. They are robbed of the ir chilrlhood and the 
innocence. 

Counselors tell us that children who are AXf'()~e(l to 
pornography cannot distinguish between looking at pi.C-llllPS and 
being sexually molested. They carry the same kind of guill and the 
same kind of shame. Accordi ng to II 1\clul t Video New~," all'" 0 f the 
largest se lling hard core v ideo ser ies of all time is r>nt i t led 
"Taboo. " The theme of this ser ies is inYJL$J: .. 

Sexually transmitted diseases now s tr ike more ell i 1 rl rt"n each 
year than were stricken with polio during the 11 YP;lr polio 
epidemic. Children ought not have sexually transmitted (liseRses. 

A typical child molester will abuse over 360 rhi lclu'll eluring 
his lifetime. Adolescent boys ages 12-17 are among tl10 largest 
consumer of pornography. 

I spoke at a meeting recently on this subject and ~fter the 
meeting a young mother came to me and asked., "How can 1 r'1 ()tect my 
children. I am so afraid they will be exposed to this stllff!" She 
has 3 young boys in the publ i c school system and as she ~~pnke she 
had some books in her arms which she hugged to her ileart as if she 
were trying to hold her little boys c10se to protect theln. 

What could I tell her? Pornography is everywhere. T 1) rny area 
it has been found at the schoo 1 bus stop, Oll the p la Y91' lifl)(l, and 
yes, even in the classroom. 1\ teacher told me one of her male 
students had pornography tucked inside his book and \·,hon she 
confronted him about it he looked at hl?r and said, "1\nd 1·,hat: are 
you going to do about it?" 

We mothers and grandmothers are asking you here tr)(hy, "Hhat 
are you going to do about it? You have the power And the 
opportunity to pass this bill. Please cto this and hplp us protect 
our children. Thank you 



EXHIBIT_.L1-.!.1 __ -

DA TE __ I.:..../...LJ11L-Jf~~'----
HB_~g~6~ __ -

My name is Jerry,Skillman. I am president of the Montana Chapter 

of the Video Software Dealers Association. This organization, 

on a state and national level, is t!: trade group for video 

retailers I am here as a representative of that group. 

I don't want to take up a lot of your time or bore you with 

old and tired arguments. I would like to tell you about the 

consequence of this type of legislation on video stores that 

have had to deal with it in other states. But first I want 

to take a moment to offer a personal observation. I, and many 

of my colleague are conservative, Republican businessmen. We 

believe that our philosophy ~f/leS~goverlZE.nt ~eing g9?d /~, 
..-v'~!.V ~ td .. ]'c;::U /vii ~ 0 -t d L; t .$/4/'1-Jv<- Yo { , 

government is HE ! .. Ie I J _ j bo.. CD ""'$. 

That philosophy is rooted in the knowledge that politicians 

and bureaucrats are not good social engineers. More laws are 

not the answer to most social problems, and I hope this new 

majority in the Montana legislature agrees with me. 

Now having said that, let me tell what happens typically when 

a video store is charged with obscenity under these laws that 

rely on this broad definition based on the average person 

applying community standards. Many times, knowing the financial 

burden will be heavier than the average "Mom and Pop" business 



will be able to endure, and the reluctance tR be paraded before 
k.s e ~"",J,'''''-41 ..,.., 

the community as a "smut peddler", ~e stores ~ capitulated 

wi thout a fight. In cases .where there has been a legal battle, 

The offending business has had it's inventory confiscated as 

evidence, and wh~le the revenue producing ability of the store 

is locked away in an evidence locker the store owner spends 

large quantities of money mounting their defense. This generally 

averages $30,000.00 to $50,000.00, but can easily add up to 

$100,000.00. Most typically these contested cases have 

culminated in the business being exonerated or with a hung jury. 

In the meantime the business fails as a result of the 

interruption of trade and the extremely large expense. So even 

though a jury doesn't return a guilty verdict, the accused has 

had his reputation badly damaged and his business is destroyed. 

Now if any police officer or county attorney could come into 

my store and tell me specifically which movies might qualify 

as obscene under this law I might be able to remove them ·from 

my inventory and avoid a lot of trouble. The problem is, that 

would be called "prior restraint", and it is not legal. The 

only way for anyone to know which items in the inventory are 

prohibited are to wait for the jury to return a decision. The 

video store owner is then forced to err on the side of caution 

or risk prosecution. Erring on the side of caution is called 

"self censorship", and the Supreme Court has ruled many times 

that is a violation of First Amendment rights. 



EXHIBIT_--,-l/~ __ ... 

DATI;,..E -.....;I~J--'9.,I"""'q~5~-
· L we 

-A 
~,5 

This is an industry that has worked hard to be good citizens. 

VSDA members endorse a "Pledge to Parents", which outlines our 

policies regarding the rental of questionable material to young 

people. I will provide you a copy of that. Also video stores 

have an impressiv,e record in their compliance with the MPAA 

movie rating system. This is what it looks like. Also we have 

in the last two or three months developed and implemented a 

rating system for video games, which is designed to prevent 

sexually explicit or excessively violent material from being 

rented to youngsters. Also, I personally have removed a fair 

amount of product, over the years, from my business because 

I did not believe it contributed to the well being of the 

community. And I know of many other owners who have made similar 

decisions. This is the way social change should occur. Not 

forced under the threat of intrusive laws that will cost everyone 

more than we can afford and may not even be enforceable We 

already have a goodly amount of law protecting people. I believe 

there is no reason to establish a whole new class of victims 

and criminals in this state with this kind of legislation. 

Thanks for your time. 



PLEDGE TO PARENTS 
The Video Software Dealers Association's Recommended Pledge Regardingtlf~'~~~~~ 
Rental or Sale of Videotapes to Persons ~,~~d~.~_Seve~:te_e~;~_e,~r_s~:~ ,~~,~_,.: "<:~~~~~lt 

Laws aimed at protecting minors from the 
influence of "harmful" or "violent" videotapes have 
been introduced in a number of state legislatures. 
Many of these laws were introduced as a result of 
the widespread perception that children can enter 
a video store and rent whatever they desire. 

The Video Software Dealers Association is 
aware that this is an inaccurate perception. There
fore, in order to educate the public about the 
prevailing practice in the industry, and to promote 
parental confidence in that practice, VSDA" is 
issuing a PLEDGE TO PARENTS that may be 
adopted by video retailers in their own businesses. 

A copy of the PLEDGE TO PARENTS statement 
is contained on the certificate included in this 
insert. 

VSDA members can choose to subscribe to 
this PLEDGE and make it publicly available to their 
customers in order to underscore the proposition 
that industry self-regulation is preferable to any 
legislative solution. 

While a retailer's adoption of the PLEDGE TO 
PARENTS is a voluntary decision, VSDA encour
ages all video retailers, regardless of whether they 
are members of VSDA, to adhere to the PLEDGE. 

The manner in which parental consent may be 
given under pOint (1) will vary according to the 
method that works best for each store. Some 
video stores allow parents to designate restrictions 
in their computer membership files. Others 
provide that entrusting the membership card to the 
child constitutes parental permission. However, 
VSDA recommends that, in order to avoid ambi
guities, a parental consent section (such as the 
one on the following page) should be included in 
the printed customer membership agreement for 
each store that adopts the PLEDGE TO PARENTS. 

In addition to restricting minors' access to 
videotapes rated "R" or "NC-H" by the MPAA, the 
PLEDGE TO PARENTS provides video dealers with 
an option to make the determination that other 
tapes - including those not rated by the MPAA 
- should not be rented or sold without parental 
consentto persons under 17. 'fo make such a 
determination, video dealers will be required to 
evaluate the content of particular Videotapes, with 
their evaluation based on a screening of the tape, 
box art, published reviews, or similar information. 

Of course, each store is free to make its own 
determination with respect to the sale or rental to 
minors of tapes that are not rated "R" or "NC-H." 
VSDA assumes that dealers will be c'Jided in 
these matters by their own discretion and an 
assessment of the standards of the community in 
which they operate. 

Each video store which adopts the PLEDGE 
TO PARENTS will be provided, upon request, with 
a PLEDGE TO PARENTS poster. Details regarding 
distribution of the poster will be made available 
shortly. In the meantime, please feel free to make 
use of the PLEDGE TO PARENTS certificate as you 
see fit. 

You should be aware that adoption of the 
PLEDGE TO PARENTS and restriction of rental 
and sale to minors does not necessarily protect a 
dealer from legal liability. For example, films rated 
"NC-17" may well include "adult" films which, de
pending upon the particular community, might be 
deemed obscene and, therefore, illegal. Hence, 
each dealer will need to consider whether the 
rental or sale of a particular video, either to a child 
or to an adult, might be in violation of local com
munity standards regardless of how it is rated or 
whether parental consent has been given. 

PLEDGE TO PAR 
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OUR PLEDG
E 

TO PARENTS 
1. 

It is the policy of this store not to rent or sell videotapes designated as restricted to 
persons under the age of 17 w

ithout parental consent. Such designation includes (a) 
all tapes rated "R

" by the M
otion P

icture A
ssociation of A

m
erica and (b) any other 

tapes determ
ined by our store to be of such a nature as to require parental consent for 

persons under the age of 17. 

2. 
It is the policy of this store not to rent or sell videotapes rated IN

C
-17" by the M

otion 
P

icture A
ssociation of A

m
erica to persons under the age of 17, or to rent or sell to such 

persons any other tape determ
ined by our store to be unsuitable for them

. 



TESTIMONY OF JACQUELINE LENMARK 
ON BEHALF OF 

EXH I BIT_-,-/~R __ _ 

DA T..-.E __ /-'-!1LJot......11~S-'--_ 
HB_-""-f=3'--__ _ 

MONTANA BUSINESS OWNERS CONCERNED WITH FREE EXPRESSION 

I am Jacqueline Lenmark. I am an attorney practicing in 
Helena, Montana, with the firm of Keller, Reynolds, Drake, Johnson 
& Gillespie, P.C. I represent a group of Montana business owners 
who are concerned with censorship and free expression, including 
book and video store owners and librarians. This group of business 
owners opposes HB 82 and HB 83. 

These proposed bills are an attempt to rewrite Montana's 
obscenity and public indecency statutes to expand their current 
definitions to include many forms of art, literature, 
entertainment, and private conduct that are now freely enjoyed by 
Montana citizens and provide important revenue and business 
opportunities for Montana. 

HB 83 

HB 83 attempts to redefine "obscenity" as well as repeal a 
current law that provides protection to non-owner employees of 
theaters--the projectionist, usher, popcorn seller. The current 
obscenity statute already prohibits the publication, exhibition, 
sale, delivery, provision or otherwise making available of 
"obscene" material to anyone under the age of 18. Currently the 
definition of obscene material specifically excludes motion 
pictures or videos rated G, PG, PG-13, or R. This proposed 
legislation removes the language regarding under the age of 18, 
making the statute applicable to all consenting adults and also 
removes the exemption for movies and videos rated less than X. The 
proposed legislation also adds "renting" and "importation" to the 
laundry list of illegal activities and "statues" and "computer 
transmissions" to the list of obscene material. 

Most importantly, the proposed legislation removes any 
element of intent or knowledge in the commission of the offense. 
The "obscenity" of the material will not be determined until after 
the creation, sale, delivery, or possession of the material and 
apart from the intent of the creator, seller, delivery person, or 
owner of the material. 

HB 83 has potential serious and far-reaching implications for 
the small business owners in Montana. It places business owners 
under the threat of prosecution for the sale, rental, purchase, or 
importation of materials that could be viewed as obscene. The 



intent of the sponsor may be to target a specific form of material, 
but as drafted this legislation will affect all stores, television 
stations, cable companies, and video stores that transmit, sell or 
rent even PG ~nd R rated movies. It is so far reaching that it 
could ban the sale, transmission, or rental of such movies as 
Batman, a PG-13 movie in which persons are shown bei'ng physically 
restrained by a person clad in a "revealing or bizarre costume." 

The potential impact to state revenue is staggering. This 
legislation will discourage movie producers from making movies in 
Montana, an industry that has brought substantial revenue to 
Montana in the past. It will also affect television stations and 
cable companies that will be forced to second guess potential 
prosecution under the statute in determining whether to broadcast 
nationally televised network programming in Montana. Bookstores 
will be forced to censor the types of books they will provide to 
their customers, because the bills will prohibit the sale of many 
of the current best sellers, romance novels, and poetry 
collections. Plainly construed, which is how a statute should be 
interpreted, it would even preclude the sale of the Bible. The 
bill will affect how the bookstore owners choose to display books 
covering parenting and health issues. 

HB 82 

HB 82 proposes a new law that would prohibit "nudity," which 
the statute defines to include the showing of buttocks or the 
female breast. This statute is so broad that it would prohibit 
breast feeding, wearing revealing swim suits in public, the 
costumes currently worn by Grizzly cheerleaders, or a health club 
patron's unclad walk from the shower to his or her locker. 
Additionally the bill proposes amending the current indecent 
exposure statute to prohibit conduct in the privacy of one's own 
home, a particularly dangerous focus to place in criminal law. 

CONSTITUTIONAL CHALLENGE 

Apart from the very real impact both bills will have on 
business, both bills are subject to constitutional. challenges, 
under US and Montana law. 

The proposed bills are unconstitutional under the 1st 
Amendment to the U.S. Constitution. The First Amendment to the 
United States Constitution states that "[c]ongress shall make no 
law ... abridging the freedom of speech, or of the press .... " 
History shows that the very purpose of the First funendment is to 
protect expression that fails to conform to community standards. 
The Framers of the Constitution believed that the Bill of Rights 
would protect the rights of the minority against the will of the 
majority. In this instance a very vocal group of people is 
attempting to enforce its will on the citizens of Montana through 
the proposed legislation. 



EXHIBIT . leg 
OATE~--,+d...:..'1 ...... 1 1...,5_ 
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In 1973, the U.S. Supreme Court in Miller v. California, 413 
U.S. 15 (1973), set the standard under the First Amendment of the 
Unite~ States ~Constitution, whereby States could permissibly 
restr~ct obscenlty. Montana's current obscenity statute reflect 
those guidelines verbatim. To enact legislation that departs from 
the enunciated test opens the legislation to serious challenge. 

Supporters will cite a more recent Supreme Court decision, 
Barnes v. Glen Theatre, Inc., 111 S.Ct. 2456 (1991), involving an 
Indiana statute similar to that proposed here as legal authority 
approving such statutes. The reliance is misplaced, however. The 
Barnes decision was reached by only three of the justices, with 
four dissenting and two specially concurring. Its legal 
precedential value is negligible and would be applicable only to an 
identical factual situation. The Sixth Circuit Court of Appeals 
recognized this fact and in a later decision commenting on Barnes 
stated: "this splintered decision provides little clear guidance 
for resolving the question of whether the Akron ordinance [an 
ordinance substantially similar to the proposed legislation] at 
issues here impermissibly infringes expressive conduct protected by 
the First Amendment." Triplette Grille, Inc. v. Akron, 63 USLW 
2313 (Nov. 1994). The Sixth Circuit struck down the Akron 
ordinance. 

The proposed legislation is unconstitutional under the Montana 
Constitution. The State of Montana is free to extend to its 
citizens even greater freedom of speech, or any constitutional 
protection, that the U.S. Constitution, but not less. Some states 
have gone as far as to reject the Miller test altogether, finding 
that "the test constitutes censorship forbidden" by their state 
constitution. The Montana Supreme Court has yet to address this 
specific issue, but it is clear that Montana's Constitution affords 
to Montanans greater freedoms of expression and privacy than the 
U.S. Constitution. 

The Montana Constitution states that "[ n] 0 law shall be passed 
impairing the freedom of speech or expression. Every person shall 
be free to speak or publish whatever he will on any subject, being 
responsible for all abuse of that liberty." Art. II, Sec.7, Mont. 
Const. Montana is free to choose to extend a greater freedom of 
speech to its citizens than those guaranteed under the Federal 
Constitution, and that is exactly what the 1972 framers envisioned. 

Delegate Mansfield stated at the convention with regard to 
Art. II, Sec. 7: "The freedom of speech is extended ... to cover 
the freedom of expression. Hopefully this extension will provide 
impetus to the courts in Montana to rule on various forms of 
expression similar to the spoken work, and the ways in which one 
expresses his unique personality,in an effort to rebalance the 



general backseat status of states in the safeguarding of civil 
liberties. The committee wishes to stress the primacy of these 
guarantees in the hope that their enforcement will not continue 
merely in the w~ke of the federal case law." TranscriPt, Mar. 7, 
1972, Mont. Const. Conv., at 1649 [emphasis supplied]. 

The statement of Delegate Mansfield clearly shows that the 
framers of the Montana Constitution intended greater freedoms of 
speech and expression be extended to Montanans through the state 
constitution than are afforded by the federal constitution. The 
proposed legislation flies in the face of that intent. 

Art. II, Sec. 10 of the Montana Constitution states that "the 
right of individual privacy is essential to the well-being of a 
free society and shall not be infringed without the showing of a 
compelling state interest." Delegate Campbell in proposing the 
privacy section stated that: "We all recognize that the state must 
come into our private lives at some point, but what [the privacy 
article] says is, don't come into our private lives unless you have 
a good reason for being there. We feel that this, as a mandate to 
our government, would cause a complete reexamination and guarantee 
our individual citizens . . . this very important right--the right 
to be let alone: and this has been called the most important right 
of them all." Verbatim Trans. Mt. Const. Conv. (Mar. 7, 1972) at 
1681. 

To invade our individual privacy then the state must show a 
compelling state interest. You will be told that interest is shown 
in the demonstrable link between pornography and crimes against 
women. As the conflicting testimony to the Committee will 
demonstrate, however, there is no clear answer on that "link." No 
clear answer is not sufficient to demonstrate a "compelling state 
interest." 

THE PROPOSED LEGISLATION IS UNNECESSARY 

Finally, the two bills proposed are unnecessary. Montana has 
adequate and tested statutes presently in law to protect the 
concerns addressed here. Statues defining and proscribing sexual 
intercourse without consent, sexual assault, incest, child sexual 
abuse, obscenity and indecency all are effective protections to 
adult and child, male and female. The statutes were carefully 
crafted by a Commission to address Montana legal precedent. They 
have been amended to increase penal ties and protections where 
warranted. Law enforcement is familiar with their provisions and 
experienced in their prosecution. To begin a new enactment will 
only usher in new legal battles over correct interpretation and 
application. 



CONCLUSION 

EXHIBIT J 1 
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No one wants to live in a dangerous or immoral society and 
the businesses represented here are not advocating that in their 
opposition to these two proposed measures. The trouble with the 
bills, however, is that in their well-intentioned effort to 
protect, they cast a net that is too wide. Law is supposed to give 
notice of the conduct that will be considered and punished as 
criminal. These bills, if enacted, will not give notice. Because 
there are no clear guidelines and virtually everything can be 
construed as "obscene," innocent conduct will be subject to 
arbitrary and selective prosecution. The economic impact will be 
substantial and sadly will chill the free availability of 
literature, art, and entertainments now available to Montanans. 

Testimony to House Judiciary Committee, January 9, 1995, HB 82 and 
HB 83. 
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Testimonu of Deborah Schlesinoer. 
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House Judiciaru Committee 

Januaru 9.1994 

M'idll!l1 Chairman~ Members of the Committee. for the 
record mll name is Deborah Schlesinger and I am Uice Chair of the 
Montana Cultural Aduocacll. The Cultural Aduocacll is a broad coalition 
of arts and cultural organizations in Montana. I am testifllino aoainst 
HB83. I will be brief and I hope to the point. 

There is no reason to chanqe the eHistinq law. It works 
well and it has prouisions in it for more restrictiue local statutes. The 
eHisting law makes prouisions for local initiatiue and local control and 
recognized the uariabilities in local communit~ standards. There is no 
reason to intrude the State into dictatinq what should be a local 
communitll decision. We would hope to qet Gouernment out of our 
face not haue it more prominatelll in our face 

There are adequate and uerll enforceable eHisting Federal 
anti obscenitll and child pornographll laws in eHistence. The Montana 
law that now eHists is adequate and reasonable and protects those 
that need protection. 

The proposed law is an unwarranted intrusion in the 
oriuate liues of adults and is too ouerlu broad in its scope.As a 
oracticing Librarian I can tell you that most Best sellers are filled with 
the kinds of seHual descriptions and seHual content as well as graohic 
uiolence that appeals to someone's orurient interests or they 
wouldn't be best seliers.SeH manuals and medical books and 
osychological studies are also filled with graohic oictures and 
descriptions that almost certainly offend someone. This is not a 
reason to ban them from libraries or bookstoresBecause preuious 
lawmakers understood the need for the free and unfettered access to 
information. for all citizens, they made sure that libraries and 
museums and other educational institutions are eHempted under the 
current law. 

The Cultural Aduocacy is strongly opposed to this 
legislation for the aboue reasons and hope that you will uote do not 
pass. Thank you 
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The Monl ana League of Women Volers has a 1~lays been a 51 rOflfj sllppor--Ier of i n
tlividual rights, and opposed to government intrusion Inio private affairs. Al
though th8 State of Montana has infrequently had f)l-oblems r-egardinc] porno~lraphy 
and obscene malerial comparatively speaking, when such problerrrs arise, individual 
citizens are quile capable of making their- own decisions on such malerial without 
governmenl- inlerferenc8. House Si II 83 if enaded would lake away individual cit-
izen's r-ighls to read and view what they deernappropr-iate forlheir ownlasle . 
.In short, -this is vlhat has been considered an unnecessar-y intrusion on and "taking" 
of one's fr-eedom to make personal choices. vie suspec-I-l-hal- momber-s of Hlis com
mittee would object to -t-he Idea of b('~lng told what- they could or- could not read 
or see. vie urge you to think very careful,y aboui- any legislationlhat impinges 
011 lhe r-iqhl-s of cll-Izens i-o delermine for themselves whal- they do or- do nol- wish 
to read or- observe. The League of vJomen Voter-s be I ieves that the judgemment of 
Montana ci I-Izens is sufficiently sound to allow them 10 make their own decisions. 
So \\Ie hope you wi II oppose legislation that restricts Montanans' freedom wiih re
gard to wha II hey read or- chose to observe. 

In addil-ion, the Leag!Je of Women Voters of Montana is also concer-ned ihal- the 
cost of administering and enforcing thIs unnecessary le~lislai-lon, will be Cl major fls-
Ca I b IH-den; one the tax payers shou I d no!- be asked to bear-. Fur-! her-more, II- ap-
pears thaI- -Ihe regUlations irllposed by House 8i II 83 would creale unfunded rnandai-es 
for lower levels of jurisdiction. 

Censureship and gover-nrnen-J- control of prival-e, individual choices are seri
ous ma-t-ters, and we believe you should wei:Jh very carefully, I-he full impact, be
fore embarking on the path of censLJreship and restriction contained in House 8i II 
83. The League ~ Women Voj-er~?~ Moni ana oppose Iiouse !llJl. 83 and urge ~ do not 
pass on ~rneasure. Thank you. 

Cil r is I mho f f 
League Ley i sial i ve _Cha I r-



re:5h ;J,tc) , 

Tit'Vt l·tO)/1t~51 

I ~1 Of;05 ihoc" 'lo 

He/~, MT ) 

-
H 8 83 

PI-ofe5YltkC(( ({' {' h:s t 
EXHIBIT--..!e:I.~/---.. 
DATE 1/'1/9 A .... 

HB e3 

. :C. '1,"t' ,-.del Sl;.u/rfv,"£. fa" :2 If ~f'5. ).{o9tof thaf weAr kaf 6eet-( 

~1ordwe j iltOJ~ HlJdes, s:~,,,f,l.ie.s 1t"(Ir~ 0;(4 JejlJU:( 15SfJt 5, ·titovj4 iHve,A 

wdh 'l rvv-e!J ltv ne:t tvtffl1t_ 

~ :r 51~f:fi,t~.f:.. jl2et!; wt# fJe 4)k(eJlI1~ "! r-kfL !~!,Ok~/t1fJ., (')~ f4eJe 
b, 11 f, tflv;( '± .w 'S ~ t", (e . we f e. !( u. ttll(5 of IHtJJ ICd ~ seta,-. f'.1 Cf ,"< I \\(1 {cT, v,' f 

'Y('(),t'-t I'~, tvv}e55fOWlI. act/(Ji.', i!- would lJe ctll for' tf I be; f Tk~5e h/'/& tt?~ J 
110/ H~ il1.sfrClU4ii1(f to 5 c 1/;e rtlZ)e (Yrbiei4tf, 

Att CkHh7ill;e yer'Sc~1 w()uic( be ~Ue to Ufifc{ke itwch of Y (>(/oi~k for· 
~1I10J {qlfj' ~ .s~'t!o;e r5L'if<f. ha.ve so //t1le iUrc:jlkqftC,?f +~tlf flt~y' ccufd' UtrjtrJ.k(! 

t{ It tJ f, eH~ fat"- FO ;''r',jil'C/ I ~:Jl V 

.' ~ .. a.~fi~ 're 'Mct/re Jd~if aY'~ . (.,A;J is (J(~5, ~bC' ve ittev~ p'fC/v;e"lc~. 
5"t 11(5I(in~rry I tt I/i o~~ ",u.."t {}..J'e '::'l./~ be i-to ~Ce!ho4 I ,I believe I ~'r€C{t,avr-. 
hiS r1f2ti€I't1/ly bee« /11i5iJuJ.f,r§fc:cJ ii-J its ~Wl~ itl1(€ ttvt.cI 0-'" ~"e~/1i'2ecl -reV'i15 

dRpth aJ fcwe ;- b' (o.'kr ueit~f"'a /rott.5 

TlW!re tlre re(Jf~ lA.-ho a~~ 60 (ilCi'-c0'b!; ('n5tk5ifrZe ~~ttf_ i10 tPttEMY' haL.<.! 
,i'VcJ, J>('4V~. o{' fGtk0 or' ~flr(1vil( fo~t~r <1'1 t<rfd dcti'/; it, tl Jw,fe; fl,':J$e 
f-€i>fle Ufit ,7hfl oj' Ylhcf 5italtri f/hc/ j'{fl{ 

·rt1~·~ Vi{{, i:S {,{e~~'1hec/ 'fo fi"6iec/- the/it- 5_eJt5i/;;lh~$1 b()t Clf ~ cost. 
"lie htlb 'pn'f';HleV1~ vC'v'fcl.C!55iJ~, ();/ -thai the (i1/~C~~{ lJi-eClJffo~el' 61' SWih-;tr,6"

~~Iid Mt'/,b..Q. tavy.eted tJ It/v.; g.'iC('cetkfltt,: r31.{~a:('-h?iy t#'t: I.et lJii,dfwrrOke. 

':j 5eff WCi.'/J. noT ge, fl'OtecJedJ he6 l!;se ·lt~ are. 11C'~ ,i-rI1ClOi-t.T-. Q):"clu~ l~ to 

d1l'[1<'fj~ ~",.U;" ,;J~f cf oU" fi~e., t1.",t{ ~tr-ffl,'J feafJfi$. J,zJ.. i~ ,'OJ" c/l::!, 
W{,. wtJi,'fd be 1~IV/J.l' /'1.'sec(JfrCt I7 1/~1/rN' ~[S !avv~ A{'~ Thtll has I'IiJ. s ()c4 

catacj~_ ,s ~t./a~(y .dtwicf of a~J cara.Ci~ ro e~dlv'eh ore-ell/ulle) 

or- to Ji'v/~ us he/e. 



.I. .. , 
", ,'. 

:-

. . ; 
. . : 

... ' 

":~'("~ 

~XHIBI~~L ~ 
DATE_'&!l..::-J_-
HB L3 

The original of this document is stored at 
the Historical Society at 225 North Roberts 
Street, Helena, MT 59620-1201. The phone 
number is 444-2694 . 

. t ~- ~.' 

"- ~ -----

.. ~ - . 



~
~
 

E
X

H
II?

IT
_

 

T
h

e
 B

illin
g

s
 G

a
z
e
tte

 
D

t,T
E

 
'(f(fJ

"
 

C
IT

Y
 /S

T
A

T
E

 
C

 M
o

n
d

a
y
. N

o
v
e

m
b

e
r 2

9
.1

9
9

3
 

3
8

 

H
B

 
£":3 

H
e
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a
 sculptor g

ain
s exh

ib
it in R

ussian m
u

seu
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B

y S
U

S
A

N
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A
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G
H

E
R

 
T
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te

d
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tess 

H
E

L
E

N
A
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F

or sculptor T
im

 
H

olm
es, recognition cam

e thousands 
of m

iles from
 his M

ontana hom
e, at :i 

huge m
useum

 .know
n for its collec· 

tions of art by 
R

em
brandt, 

M
iche· 

langelo and other m
asters. 

A
fter years of hearing his m

etal 
w

ork w
asn't good enough for the m

ao 
jo

r m
useum

s of the 
U

nited S
tates, 

H
olm

es is draw
ing raves for his show

 
at the H

erm
itage M

useum
 In St. Pe

tersburg, 
R

ussia. 
T

he 
H

elena 
m

an 
w

ith an artistic fonn likened to R
o

din's is the first contem
porary A

m
er· 

ican sculptor to 
be honored w

ith a 
solo exhibit there. 

----«sC
ulptures by T

im
 H

olm
es de· 

serve being displayed In the best m
u· 

seum
s of the w

orld," H
erm

itage D
i· 

rector M
ikhail P

iotrovsky told a St. 
P

etersburg new
spaper. T

he H
erm

it· 
age is one of them

. 

H
olm

es, just back from
 several 

w
eeks In 

R
ussia, said he w

as over
w

helm
ed by the public response to 

his show
, and to art in g

en
eral E

ven 
a m

an he rem
em

bers as "a D
ober

m
an of a 

custom
s inspector" shyly 

asked 
for 

H
olm

es' 
autograph on 

a 
catalog for the H

erm
itage exhibit. 

F
or the 38·year·old sculptor, w

ho 
w

orks in a sunny studio a few
 blocks 

from
 the M

ontana C
apitol. the inter· 

national attention is a big break in a 

career dating back to his boyhood in 
B

illings. 
. 

H
olm

es said he's had a lot of "hit 
and m

iss" show
s in the U

nited S
tates, 

and 
a 

few
 

exhibits 
at 

respected 
places such as the P

aul M
ellon A

rts 
C

enter in C
onnecticut. B

ut he hasn't 
really uniocked the secure gates of 
this country's m

ajor m
useum

s. 
"A

m
ericans 

respond 
m

ore 
to 

fam
e 

than 
they 

do 
to 

quality," 
H

olm
es 

said
 T

he 
m

onth·long 
R

us
sian show

 that runs through D
ec. 5 

provides a m
easure of fam

e that he 
hopes w

ill rem
ove som

e barriers. 
A

bout 35 H
olm

es w
orks are on 

display. T
hree w

ill rem
ain in the per· 

m
anent collection of the H

erm
itage. 

H
olm

es' 
pieces 

now
 

sell 
for 

a 
few

 thousand dollars to $10,000, and 
he 

supports him
self 

through sculp
ture. 

In 
the com

petitive art w
orld, 

that in itself is an achievem
ent. 

A
 show

 at the F
rye A

rt M
useum

 
in S

eattle turned out to be the break 
that led to the H

erm
itage Invitation. 

A
 

visiting 
R

ussian 
professor saw

 
H

olm
es' 

sculpture 
and 

got 
things 

rolling. 
F

unding for the H
erm

itage pro
ject w

as arranged largely by a C
ali· 

fornia 
businessm

an 
w

ho 
collects 

H
olm

es' 
art. 

G
erald 

A
lderson 

of 
K

enetech C
orp., w

hich is in the w
ind· 

pow
er business. also put up the m

on
ey for H

olm
es' H

elena studio. A
lder· 

son gets sculpture in return. 
H

olm
es' credits include an ong· 

oing 
com

m
ISSion 

by 
P

hysicians for 
S

ocial 
R

esponsibility. 
H

e 
produces 

"T
he H

ealing T
ouch," graceful hands 

w
ith 

tw
o 

fingers 
ending 

in 
doves, 

w
hich the doctors present sem

iannu· 
ally as a peace aW

ard. R
ecipients in· 

c1ude 
fo

n
n

er P
resident C

arter, 
D

r. 
B

enjam
in Spock, D

r. Jonas Salk, N
or· 

m
an 

C
ousins 

and 
G

eorge 
K

ennan. 
fo

n
n

er U
.S. am

bassador to the SO
viet 

U
nion. 

H
olm

es' art deals w
ith the big 

things: 
pain, 

disappointm
ent, 

w
ar 

and peace, love, inequality, the m
oth· 

er·and·child bond. H
e com

es from
 a 

long line of M
ethodist m

inisters, and 
religion is never far from

 his w
ork. 

"I 
try

 
to 

raise 
som

e 
life 

and 
death issues," he said

 "I think p
art of 

an artist's job is to act like a tow
n 

crier." H
olm

es describes art as "the 
clear 

voice 
across 

the 
tum

ult" 
in 

each generation. 
P

ieces in St. P
etersburg include 

"B
us S

top in the F
irst W

orld," on the 
consum

ptive w
ay of life in developed 

nations; "T
he B

last," on the nuclear 
threat; "C

hina P
eace." on the free

dom
 m

ovem
ent in C

hina; 
and "T

he 
H

ealing T
ouch." 

T
he 

exhibit 
catalog 

includes 
H

olm
es' com

m
ents about each piece, 

but he told readers that trying to pen· 
etrate the m

eaning of art w
ith w

ords 
"is like trying to split w

ood w
ith a be· 

gonia petal." 

Som
e 

of 
the 

propulsion 
in 

his 
career has com

e from
 the M

ontana 
L

ogging and B
allet C

o., w
hich pres· 

ents traveling show
s of political sat· 

ire 
and 

m
usic. 

H
olm

es, 
one 

of 
the 

four perform
ers in the act. show

s h~, 
sculpture at these. and he has gain~ . 
som

e follow
ers that w

ay. 

T
he L

ogging and B
allet C

o. 
b

·· 
gan about 20 years ago as a rec,,:: 
ing gim

m
ick at R

ocky M
ountain C

 
lege in B

illings, w
here H

olm
es w

a.' 
student. H

e earned a fine arts degrl 
there, w

ent on to art school in L
ondcd 

and 
traveled 

to 
som

e 
of 

E
urope's 

leading 
m

useum
s. 

to 
see 

w
hat 

he 
could learn. 

H
olm

es believes he w
ill continue 

to learn for the rest of his life. B
ut al

ready, according to S
ergei A

ndrosov. 
SC

U
lpture director at the H

erm
itage. 

he has the m
aturity and originality of 

a m
aster. 

"T
h

e
 

H
e

a
lin

g
 

T
o

u
ch

," 
b

y
 

s
c
u

lp
to

r 
Tim

 
H

o
lm

e
s, 

is 
a
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n
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35 
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s w
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rks o
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is
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y
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 H
e
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g
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 M
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m
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AMERICAN CIVIL LIBERTIES UNION 
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P.o. BOX 3012· BILLINGS, MONTANA 59103· (406) 248-1086· FAX (406) 248-7763 

January 9, 1995 

Robert Clark, Chairman 
House Judiciary Committee 

Mr. Chairman, Members of the Committee: 

For the record, my name is scott Crichton, Execuitive Director and 
Lobbyist for the American civil Liberties Union of Montana, a 
membership organization dedicated to defending the Constitution and 
the Bill of Rights. I am here today to voice opposition to HB 83. 

House Bill 83 is asking you to amend MCA 45-8-201. The language 
you are being asked to change was arrived at by Montana's 51st 
Legislati ve Assembly. It was a compromise that was reached 
protecting Montanans who ere under the age of 18. significantly, 
a bill very similar bill to HB 83, aimed at proscribing adult 
behavior, was rejected in 1989. The reasonable accomodation 
reached then, aimed at people under. 18, is the law you are today 
being asked to amend. 

Not only are you being asked to take a law that was originally 
aimed at protecting young people and transform it into a law 
to restrict adult citizens, you are also being asked to broaden 
the scope of state involvement in the private lives of all 
Montanans. A reasonable person would assume that the burden is on 
the bill's proponents to conclusively demonstrate that the existing 
law is faulty. I believe the fact is that that right now we have 
a law that has not been held unconstitutional under any court. 

So here we are, debating the merits of a bill that would reach into 
further activities and would broaden definitions. This is 
fascinating because clearly one of the requirements that the 
Supreme Court has repeatedly said of obscenity statutes is that 
they must be sufficiently specific, they must be narrowly tailored 
to give people fair notice of what is permitted and what is not. 

While HB 83 is somewhat specific, it is still disturbingly vague. 
As an unfunded mandate, it asking already overburdened police and 
county prosecutors to become "morality police". It would empower 
the state to reach into acti vi ties that are clearly not wi thin 
anyone's definition of obscenity. 

While by no means a comprehensive list, I offer for your 
consideration these examples. The definition of "sexual conduct" 
is very broad. For example, sub section (i) "Intercourse, whether 



actual or simulated, whether normal or perverted", could make many, 
if not most movies, the object of prosecution. This targets not 
just X rated films, but R and probably even many that are rated PG 
17, if they have some sort of sexual intercourse depicted or 
alluded to. HB 83 assumes that intercourse is by nature "obscene". 
I seriously doubt that this definition would stand scrutiny under 
any court decision. This seems to be too broad . 

. 
Under sub section (ii), it then defines, "masturbation, exceretory 
functions, and lewd exhibition of the uncovered genitals". The 
fact is that the medical dictionary describes sweating as an 
"excretory function". Surely they're not calling sweating obscene. 
If they are not, then they have to explain what they are calling 
obscene. 

Under sUbsection (iii), the definition of "Sadomasochistic abuse" 
that might be prohibited by this act includes for example "a 
condition that depicts torture ... by being fettered or bound ... in 
a revealing or bizare costume". Under that definition the movie 
"Batman" then becomes obscene. Certainly his costur:'e is bizare. 
Certainly her costume is revealing. Certainly several times 
through out this movie, Batman and Batwoman are each being 
captured by their enemies and tied up. Even though this movie is 
rated so that children may attend it and was extremely popular, 
whoever might want to prosecute, could do so under this definition. 

We have scenes in numerous documentaries about war that include 
scenes of torture. We have scenes in films about wartime that 
involve torture, even of people in their undergarments. Even if 
targeted for prosecution of the morality police, I would argue that 
none of these definitions would qualify under any judicial decision 
upholding an obscenity conviction. 

I use these examples to demonstrate what is called the "overbreadth 
problem". The Court has repeatedly struck down other obscenity 
statutes, because the overly broad definitions reach all kinds of 
conduct that everyone agrees is not obscene. 

Surely this proposed "amendment" of existing law overreaches and 
starts reaching material that no rational person could consider 
obscene. Moreover, while the bill almost entirely incorporates the 
Miller vs California standard for what is obscene, Miller does say 
that the state legislative act must describe with specificity what 
is exactly is being made obscene. 

These bills represents un unwarranted intrusion and further 
expansion of the state into the day to day pri vate affairs of 
Monrtana's adult population. If there was a mandate in November, 
it was for less government involvement in our lives, not more. 
Restricting the government's intervention in our lives was, after 
all, the intent of our nation's founders when they wrote the Bill 
of Rights. I urge you to reject both of the bills you are 
considering today. 



DANIEL R. ERVING AGENCY 
311 9TH AVENUE, #2 

HELENA, MONTANA 59601 
(406) 449-4737 

Professional Business Services 

January 6, 1995 

Representative Jack Herron 
State Capitol Building 
Helena, Montana 

Re: HOUSE BILL #83 

Dear Representative Herron: 

EX H I B IT---!::t5!~1-__ _ 

DA T E __ '..L.Z..L.'l-<-.I-=-tj_s-__ 

HB_....£::f3=:..----

I represent the Montana Association of Theatre Owners 
and the Montana Video Software Dealers Association.as 
their lobbyist for the 1995 session. 

The theatre. owners are concerned that House Bill #83 
would impose extended liability on their employeeso 
(see attached documentation). 

We respectfully request you consider removing the 
contents of line #19, page 3 from your proposed bill. 

Theatre owners accept all legal responsibilities 
associated with the exhibition of motion pictures 
including, but not limited to, the application of state 
obscenity statuteso 

Extending liability to certain personnel would place 
burden on those individuals that might discourage them 
from seeking or continuing employment in a motion picture 
theatre. In particular, young people, many of whom find 
their first jobs in theatres, might be discouraged from 
employment when this matter is disclosed by the employer. 

I look forward to meeting with you and answering any 
questions you may have relative to our request. 

Respectfully, ~ - . 

CYJR . ~(&QF'. ~I~l PI ' L' l' M ' , G h' 
etlrement lllanCla annlllg, egIs atlOn omtonng, rap lCS 



EXHIBIT ~ 1- ,4-
DATE '/1/q J/ 

HB £'-3 
IN OPPOSITION TO REPEALING THEATRE EMPLOYEE 

LIABILITY EXEMPTION FROM STATE OBSCENITY STATUTES 

* Theatre owners in virtually every state in the U.S. accept all legal 
responsibilities associated with the exhibition of motion pictures 
including, but not limited to, the application of state obscenity 
statutes. 

* While theatre owners are convinced they do not exhibit any motion 
pictures that would be found to be legally obscene under any state 
law, each accepts the full responsibility and criminal liability 
associated with any such prosecution throughout the u.s. 

* NATO believes it would be unfair and unreasonable to extend the 
criminal liability associated with the application of state obscenity 
statutes to certain employees of a motion picture theatre. Employees 
involved in the phySical operation of a theatre including box office, 
concession, projection, auditorium and management personnel are 
not responsible for or mvolved in the selection process of films that 

. are exhibited on screen. Therefore, it is only fair that these theatre 
employees should be exempt from criJrr!nal prosecution under any 
obscenity law. For exam.ple, current Montana law exempts certain 
motion picture theatre employees that have "no financial interest in 
or control over the selection of motion pictures sho\VIl in the theatre" 
from obscenity prosecutions. 

* Extending liability to certain personnel "vould place a burden on 
those individuals that might discourage them from seeking or 
continuing employment in a motion picture theatre. In particular. 
young people, ffiaJ.1.Y of whom find their first jobs in theatres, might be 
discouraged from employment vihen this matter is disclosed by the 
employer. 

* The price of admission and concessions at theatres may increase 
. due to the additional burden of liability that would be extended to 
. employees if they were not exempt from obscenity prosecutions. 

* NATO members accept the responsibility of exhibiting motion 
pictures that they believe are not legally obscene, and believe it would 
be a burden to their employees and bad for business if liability were 
extended to employees that have no interest in or contrpl over the 
selection of motion pictures shown in their theatres. 
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(e) purpose of -;.he, author. creator. publisher. Or dis.se!'Pinator. 
(4) A person convicted of obscenity shall be fmed at least $500 but not 

more than 51.000 or imprisoned in the COUIlty jail for a term not to exceed 
6 months, or both.. 

(5) Cities, towns. or counties may adopt ordinances or resolutions which 
are more restrictive as to obscenity than the provisions of 45·8·206 and this 
,section. 

H~ol')': En.. 94-S-ll0 by Sec:. I. <X 513. L. 1973; ::..md. See. 1. ClL 4<17. L. 197$; R.C.:.t. 
1~7, 9~-110: ~d. ~. I. Lrw!. 79, a~. 1\'0\'. 7. 1978; UIl'd. S¢ 5, Cb. 571. L. 1989. 

~() 
~ti 

... ~~ 
Compiler', Co~ellt.s CrQ6&-R.eCere..l1ces :. 1 be. .-:;. 

1989 Ame"d.rr~n!: At end of (5) r.ubstituwi KOQ ..... i.. ... g1y <1e1:eed. 45·2·101. M1' a.. ~ ~ 
"~S·a·20G- fer "'5·$·202-: ~:ld made minor Pt!.rposel)' &fined • ..:5·2·101. ~ .j..V \. 
change$ in style.. '. Indecent expo$llre. 45·5·504. J" ~ L:,r\t 

45-8-202. Repealed. Sec. 7, Ch. 571, L. 1989. ' \7 
• 1I~,j[y: ~:n. ~-n. 1 Iu 3. Ch. J6:\. L. lCJ73; Ilcud.. 5.-;:. 2. CIL ~7. 1- 1975; :LID<1. 5«. I. 0. 
,)~1. L. J977. R.C.:'1. 1!N7, 94-~l1U.I. ' 

45-8-203. Certain. motion picture theater employees not liable for 
prosecution. (1) As used in this section. "employee" means sr.y person regu· 
larly employed by the O~'Der or ope.~tor of a motion picture theater if he has 
no financial interest other than salary or wages in the o';llI1ership or operation 
of the motion picture theater. has no fi.rumci.a1 interest in or control over the 
selection of the motion pictures shown in the theater, and'is working 'Within 
the motion picture theater where he is regularly employed. "Employee" does 
!lot include a m~er of the motion picture theater. 

(2) No employee is liable to prosecution under 45-8-201 sr.d 4508·206 or 
under any cit)' or county ordinance for e~iting or possessing with intent 
to exhibit any obscene motion picture pro ... -id.ed the eIOployee is acting within 
the scope of his regular employment at a showing open to the public. 

History: En.. 94+110.3 by~. I. Ch. 76.. 1.. 1974; ~Cw"4. I~7. 9~llO..3: amd. Se-e. 6, elL 
571, L. 198'9. 

COlllpile:r's Comments 
1 SS9 Am.cnamen(: In (2) substituted 

·~·S.206" for -4S-s.m~ . 

45-S-204. Repealed. Sec. 18, Ch. 440, L. 1989. 
Hist~ En. Se<:s. 1 [0 4. Ch. 430, L. 1973: am4- Sec. 32. CR. 359. 1.- 1977; R.C_"'1. 194'7. 

9.a-~llO.2. 

45-8-205. Def'tcitions. As used in 45-8-205 through 45·8·208. the fol· 
lowing definitions appl}r. , ' 

(1) "Display or dlssexn.i.na.tion of obscene material to minors" means that 
quality of a description, exhibitiOD., presentation, or representation, in what
eYer form, of ~ conduct or sadomasoclristic abuse when the' material or 
perfon:oance. taken as a whole, has the' following characteristics: ' 

(a) its dominant theme appeals to a minor's prurient interest in sex; 
(b) it depicts or describes sexual conduct or sadomasochistic abuse in a 

ma.n.ner that is patently offensive to con~pora:ry standards in the adult 
community with respect to wl:.s.t Ls suitable for minors.; and 

(c) it lacks serious literary, SCientific, artistic. or political value for minors.. 
If the court fulds that the material or perfortnaDee bas serious liurary. scien· 
tific:. artisti<; or political value for' a significant percentage of normal older 
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Bob Clark, Chairman 
House Judiciary Committee 
Montana Legislature 

Dear Chairman Clark, 

EXH IBIT_-:--,{_J' __ 

DA T ...... E _--&.'1...:,,,-,-1.;...9 .;...5/ __ 

HB_----afi~.a~-~j.;;;,::3~ 

As Montana writers we wish to express our dismay over House 
Bill Nos. 82 and 83. Montana is known as "The Last Best Place" in 
no small part due to its welcoming of artists and writers of every 
stripe, creed and color. \'1e represent a non-polluting, fast 
growing industry which brings ever increasing tax dollars into our 
state. Please be assured that the steady inflow of writers could 
well be curtailed by passage of any bill which places government 
restrictions on what Montanans are allowed to read, view and enjoy, 
and correspondingly restricts what we as writers are permitted to 
create. 

Freedom of thought is cherished in Montana. People's views on 
the appropriateness of sexual expression are as wide ranging and 
different as the plains and mountains which cover this great state. 
We find it repugnant that a small group of individuals now seeks to 
enforce their. particular view of sexual appropriateness on all of 
us. Please do not let this happen. 

Artistic brilliance flourishes best when artists are allowed 
to explore and address a broad spectrum of expression in all human 
endeavors. This naturally means that some expression will offend 
some citizens. The answer to this is not censorship, rather it 
becomes the right and responsibility of the offended persons to 
simply decline to read or view the material they do not like. That 
is how a free society functions I especially a constitutional 
democracy like ours. Perhaps Oliver Wendell Holmes, Jr. said it 
best nearly a century ago. What the constitution requires of us as 
citizens is "not free thought for those who agree with us but 
freedom for the thought that we hate," 

As concerned writers we urge you and the other committee 
members to support artistic freedom and to defeat House Bill Nos. 
82 and 83. 

Barbara Johnson smith 
President, 
Montana Authors Coalition 

Lise MCClendon Webb 
Past President, 
Montana Authors Coalition 

Sandra West Prowell 
Past President, 
Montana Authors Coalition 

Rita Karnopp 
President, 
Montana Chapter, 
Romance writers of America 

Kitty Donich 
Past President, 
Montana Chapter, 
Romance Writers of America 
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"i'lli-: W. A. SI~l()~S COI\II''''''' 
'I'm: WII."A A "lrSI':'\U .. \T COMI'AN\ • Till'. WII.'I.\ HUJI.n1J1\(; COI\-JI',\1\\ 

J[W WilllHi BIIIJ! . I,q St., IIIJ..'I!ill" Mi· .. ,OIlI:I. M(lllt:UllI :Wt,'.J.! .1'.0.110', -: ;7','. ~1i:.:,n\lla MIIJlwlla ~"';;iri' ":T/ 
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THi\C', 1. 111",1,1 :-'1' I 

1t(""."'1 V. Sli\~ 
W.lhlll.lfl 1{,\';\lWJ',' 

JanuCI.ry 10, 1995 

To Montana Le~is)at.orB: 

Cen8or~hip is ~g~1n at our door5tep. The current legislatuTtl it! he5nr aaked 1.0 
paSR two and possibly four bills that w;)uld redefine obscenity and further (I)"()de 
personal freedom of expTA~s:ion. 

J hsVE.- a el'eat concern rer~rdin{( the- two House Bills th~t hRV~ bElrm introclucfld .. 

ThE:!se bills gre 8n ~tteTTlpt to rewrite Montana 's ob~cenj t.y )a'Ws t.o expand the 
daf'ini tion of obsesni ty to includE! mliny forms of !':Irt, 11 tare. turF! and et1t~rtairlmcnt 
thet ~re nOlI freely enjoyed by MontAnA citizene. These foms also provide 
revenue and business op~ortunit1e8 for MontanR. 

Th;R l~clfllai.j.on appA9rf! 1.0 he fiO far reac:hlrw that it could bll3n th~ s!lle. rental. 
transmi88ion, or showinf/: of auch movies a~ IlBa'W\Elnll', a PO .. l) movie, or even 
liThe Lion Kinr" as viewed by [lome people. 

I ur~e you to vote against House Bills # 8? !':Ind #83. 

Sjnc:erely, 

/3f~l Jf,,(,V~~/ 
Ocib l:I.l:;~tTom 
Vicf,·-President 
W.A. Simons Co 

Vic~ Prt4!!jctent 
Wilma hnueernerlt Co. 
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I'IIM')' J. HI.IIt;ES • .\'I' 

\{OIlI,I,1' V. !\,h' 
W. 1<0111 ,In RAN);'I ~c 11.\ 

\iMII.',· Hlllm~ 
WII,I.II\M F,.II.I~~ON 

'I'm; W. A. SIMONS (:OMI'ANY 

'fm: WILMA AMlJS .. :MICNT COMI'ANY " TIm WU.MA UlJIU)JNG COMI'AN\' 

J ()-1 Willllu lild!~.> I ~ I So. 1Iil'p-inl', Mi~~ol1ll1, Mlll1ll1lll1 ~?i\W, • 1'.0. B(,x 72'1'1. Mi~"nll':t Mlllltan:1 :WKlfl· n77 
PltCII\C': I, M)()) 54'J 4166 • 1'1\X: (4(,6, '/lK-7?O:' 

Janutl,ry 10, 1995 

To All Hontlfna L~{~:\Glators: 

EXHIBIT __ :---:-d-_'1 __ 

DAT_E _-+11-1-.9 /\...--!.Q...::::;..6 __ 

11 -~ ---,-,-H ...... B-..IPIU::a._-__ '8~2_ 

R('!lll ti-va t.O Hous('1 Hi 119 fI 82 aml #03, suoh impooi ti()YJr. on 
the people 's freedom of cho1ct'I hEII:I bcon A tt.empted before 
hel'c and votBn .1('1"10 r.y I.he peoplE'! hy n marp-in of three i..o one. 

We are. firmly oPPMed to BUC}, Jf:g1alati Oyl. It' 6 not even 
Cons t1 tutj ooa1 foX' a governmen 1, to tell ito popula tiol) "hR t 1 t 
CAn or cannot. S(;;(), read or heal'. 

Respectfully, 

PreRident 
W. A. Simons Co. 
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·J.[~J.~iary:commit tee 
House of Representatives 
State of Montana 
Helena, MT 

Committee Members: 

2100 STEPHENS AVENUE 
MISSOULA, MT !S9801 

(406) 728-6677 

January 11, 1995 

It is imperative that you deny House Bills 82 and 83. Both 
bills represent intrustion of government into the private 
lives of the citizens and allows the inclusion of church 
into government contrary to the U.S. Constitution. 

More specifically, obscenity ;s in the eye of the beholder 
and therefore cannot be defined , .. what is obscene to 
one is not necesarily obscene to another. The Family Va1ues 
issue is so obtuse as to defy interpretation. Most important, 
no one has the right, either moral or ethical, to dictate 
what his neighbors do in private by mutua1 conseent. 

The layer of religion, usually by misquoting the bible. has 
been the bligth on humanity for centuries and such legislation 
as these two bills will only add to the injustices. 

I cannot urge you too strongly to reject these two bills. 

~ Sincerely yours, 

~t?~ 
/' Gilbert A. Mi 11 ikan, owner 

SHOWCASE VIDEO 



EXH I B IT~..5~/,---__ 

DATE '/Q/94' 

CVavid ~chards, rv.CZlL. 
HB e.;l -Y..3 

P. O. BOX 3210 

MISSOULA, MONTANA 159806 

, January 11, 1995 

H""'ouse::JucffC iary"Conm; t tee 
House of Representative 
State of Montana 
Helena, MT 

Gentlemen, Ladies: 

DO NOT BE MISLED BY THE CHRISTIAN COALITIAN IN THEIR EFFORTS 
TO PUSH THROUGH HOUSE BILLS 82 AND 93. UNFORTUNATELY GROUPS 
OF THIS NATURE BASE THEIR EFFORTS ON BITS AND PIECES OF 
BIBLICAL STRUCTURE CHOSEN TO FURTHER THEIR OWN GOALS AND NOT 

, IN ACCORDANCE WITH TRUE SCRIPTURE. 

THE GOD OF THE BIBLE IS A GOD OF LOVE NOT OF VENGEANCE AS THESE 
"CHRISTIANS" 'WOULD HAVE ONE BELIEVE. 

SEX IS THE COMMON DENOMINATOR OF MAN -- OF ALL LIFE ITSELF .
WHETHER HUMAN, ANIMAL OR FOWL. ONLY MAN HAD CBOSEN TO MAKE 
IT AN UGLY THING. HOW LONG ARE WE GOING TO LIVE IN THE 
DARKNESS AND PREY UPON OUR FELLOW MAN? ISNIT IT TIME TO 
COME INTO THE LIGHT AND EXPRESS LOVE AND HATE? 

YOU HAVE THAT OPPORTUNITY. EXERCISE IT. 

') 



A 8< A Reseo,r ch 41.367521.3194 

EXHIBIT: 3:l
DATE ',.II£/9 J 

Montana state Le9i~lature 
Fax 1-900-225-1600 

HB . f;l. -f3 

Testi~ohy on HB 82 and HB 83 

Speaker of the House John Mercer m~de a commitment in his 
opening remarks when convening the House for the 1995 session. He 
said that the' Republican controlled House would grant ~ greater 
personal freedom to the citizens of Montana. The hypo~risy of 
that statement is evident in the wording of HB 82 and HB 83. 

The wording of these bills is such that, if it beco~es law, 
I will be required to cancel my membership in the lational 
Geographic Society, as I ~ill no longer be able to receive the 
National Geographic magazine. Many TV commercials and ptograms, 
both entertaining and educational as ·,.,ell as the many ~xercise 
programs will violate the absurd nudity definition. Butjthat is 
not my primary objection to this hill. How dare my state 
Government decree what I can or cannot read? Will copie~ of the 
fresooes on the ceiling of the Sistine chapel have to be, removed 
from public libraries? This sort of legislation is not "granting 
more personal freedom". It is a further invasion by: a "Big 
Brother" government into the private lives of individuals. I 
strongly urge the defeat of HB 82 and HB 83. 

1//-) 1.0 /)~ 
1C~b.~ .~ 
Louis B. Gates ~ 
Kalispell ' 

p.e2 
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LEE MORRISON GALLERY 

;Judiciary committee 
House of Representatives 
state of Montana 
Helena, NT 

Committee Hembers, 

3233 South Tbird West " Missoula, Montana 59801 
543-7372 I 1-800-735·9477 

EXHIBIT .04:: 
OATE '/'i/'tJ" 
HB g;J. -f3 

I can not urge you too strongly to rejeot House Bills 82 and 
83. Both bills are a complete intrusion into the private 
lives of citizens and allows the inclusion of church into 
government which is in violation of the u.s. Constitution. 

At a time when the voters have over-whelmingly given 
politicians the message we want LESS government interference 
in our lives, I can't believe you would even consider 
something of this sort . Obscenity is in the eye ot the 
beholder ---what is obscene to one is not necessarily obscene 
to another. No one has the right, either moral of 
ethical, to dictate what his neighbors do in private by 
mutual consent. 

Sincerely, 

~~~ 
Lee Morrison 
Lee Morrison Gallery 
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(406)293·6273 . Kwik Lube 
(406)293-6767 - Restaurant 

(406)293-4119 - Office 
(406)293-3111 - West 
(406)293-7331 - South 
(406)293-7575 - FAX 
Convenience Stores 

Bulk Plant 
lube Oils 
Road Oils 

M(I!). Chlonde 
Fuel Oil 
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#5 & ff6 Burner Oil 

Propane 
Jet A Fuel 
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Dear Rep. Bob Clark (House Judiciary ConuTli ttee) 

EXHIBI T-----""3Y~_-
DATE.~'1,--,'l'--l-J.,;;;z....q~j-__ 
HB, ___ ....;.f",=.3 __ 

,January 10,199!::. 

My name is Andy :3hott and I have lived in Montana for 18 
years. I have owned and operated two J:.,usinesses in that sl:,an, (jne 
in Red Lodge and one in Missoula. Presently I am going back to 
ochool at the Univeroity of Montana. I am 43 yearo old ~nd have 
hAAn mi'lrriAri onr:A tor l.~ yAi'lrs. T h:.:JVA two ri<'lI](JhtArs, <'l<JAS 10 <'lnri 
13. 

I am writing you in regard to the recent censorship 
proposi'lls hAin<J prAsAntAri to this IA<Jisl<'ltlJrA. T <'l111 sr:i'lrAd to 
death of the affect that these new proposals would have in our 
COllUliUll.iLy. They cHe WdY beyolld whd l_ we lleed dlld drd::;I_.i(~ally 
intrude into our freedom ~nd individual rights. I am strongly 
against obscenity and especially child pornography. However, 
there are currently laws on the books that adequately deal with 
Lhe::-;e llldLer.ial::;. 

the smaller and more local the government, the better. 
Obsceni ty laws are supposed to be based on local conummi ty 
standards. I don't want people in other parts of the state 
telling us how to run our community, any more than I third: 'we 
ohould tell them how to run theiro. I am very afraid that theoe 
nAw orriin<'lnr:As wOlllri <'lttAr:t thA <'lrts whir:h is SlJr:h <'l stron<J <'lSSAt 
to our state. Just one exarnple is rnovie Inaking which is a huge 
industry and we can't afford to discourage movie makers from 
filming here. The economic benefits from this industry for our 
sti'ltA i'lrA si<Jnitir:i'lnt. 

Sezual.ily .i::; d parl o[ !tUlIIait llalure. Eve!l .iit Ule Bible, .il 
is openly celebrated in the Song of Solomon. Everyone is 
different. What one person finds acceptable may not be what 
another one does. Freedom of choice is very important not only in 
HOllLdlla, buL .ill our coullLry. Pa::;:~.illq laW::; LhaL are :~o Le:~I_r.icL.i\le 
that there would inevitably be costly legal battles challenging 
their conotitutionality are an expenoe that we can live without. 
Our present laws have worked well for years and I think we should 
leave them as they are. 

If there was one clear me88age 8ent in the la8t election it 
W:.:JS thi'lt WA w:.:Jnt lASS <J0vArnmAnt intArh=:rAnr:A in Ollr liVAS, not 
more. We sent you to Helena to solve the economic problems this 
state faces, not to legislate morality. These morality issues 
tend to divide people in a time when we should be coming together 
to forge a new future for Montana. 

Sincerely, 

]l.Jidy Shott 
336 Connell 
Missoula, MT 59801 
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TESTIMONY AGAINST HB 83 
Russell W. Lawrence 

512 Blodgett Camp Road 
Hamilton MT 59840 

EXHIBIT_3rt!-L-1 __ -

DATE '/'l/9 J-

HB (.3 

My name is Russell w. Lawrence, and my wife and I own a small 
business in Hamilton, Chapter One Book Store. I have come here 
today to urge you to reject HB 83. a poorly-written attempt to 
legislate morality across the state. 

The proponents of this bill suggest that it will make our 
communities safer by removing pornographic materials from the 
hands of twisted sex offenders. I am unconvinced of the evidence 
of this. but furthermore. this bill goes so far beyond that as to 
remove many important safeguards in eXisting law and to affect 
many areas unrelated to their stated intent. 

First. the U.S. Supreme Court ruled last month that you cannot 
obtain a conviction on obscenity grounds unless the person 
accused had knowledge of the obscene nature of the materials. 
That protection is deleted in the first paragraph of this bill. 
(I regret that I don't have the title of that decision, but I 
promise to provide it to Chairman Clarke this week.) Off to a 
great start, right there in the first line of this bill it 
contravenes the most recent Supreme Court ruling on the subject. 

You're probably aware that this area is a minefield of untested 
opinion, and the decisions are constantly in flux. Given the 
legal problems and the protection already afforded by state law, 
why would you enact something that's already questionable? 

Neither the Reagan-era Meese commission nor the earlier Report of 
the President's Commission on Obscenity and Pornography (1970) 
found data to support a causal link between pornography and 
violent crime. Dr. Frederick SChauer. a member of the Meese 
Commission and author of the draft document that served as the 
basis for the Meese Commis3ion report. states It! do not make the 
claim, nor does the report, that the category of sexually 
explicit material bears a causal relationship to acts of 
violence." 

In the Harvard Civil Rights-Civil Liberties Law Reyie~, Barry 
Lynn ~rites t'De£endands accused of violent crimes against women 
have asserted that they were influenced by sources as diverse as 
the "golden calf" scene in Cecil B. DeMille's The Ten, 
Commandments and an Anglican church service. For some 
defendants, of course, pornography has become a convenient excuse 
for their actions." 

In 1987 a Fort Lauderdale evangelist beat his two-year-old 
daughter to death while "training" her. he said, according to 
Biblical injunction. A South Carolina Home for Boys was closed 
down in 1984 for similar "training" based on the Bible, 



specifically Proverbs 22:15. 

So, what's our response?, Do we ben the Bible? Cecil B. DeMille 
movies? The Anglican Church? 

P.e! 

Of course not. The point is that it isn't against the law to 
believe in the Bible, but it is against the law to beat a child 
to death. It isn't against the law to believe in the. so-called 
"rape myth," but it is against the law to act on it and to commit 
rape. That is a fundamental tenet of our legal system: your 
beliefs are your own business, so long as you commit no crime. 
Banning, or trying to ban, any material that might cause someone 
to commit a crime is a ludicrous proposition that I urge you to 
reject. 

If the proponents of this bill want tougher law enforcement, they 
should stiffen the penalties for rape, sexual assault and child 
abuse. That is the solution, rather than criminalizing the 
viewing of a magazine or video. 

Furthermore. this proposed legislation is so poorly written that 
its effects will go far beyond what the authors intended. For 
instance, on page three, section (d) (iii) it refers to 
"sadomasochistic abuse. meaning an act or condition that depicts 
torture, physical restraint by being fettered or bound, or 
flagellation, of or by a nude person or a person clad in 
undergarments or in a revealing or bizarre costume." 

This section describes every depiction of the life of Christ, and 
every passion play that ends with Jesus, clad only in a 
lOincloth, bound to a cross and being beaten and tortured by 
Roman Legionnaires in helmets and leather. If the bill has this 
unintended consequence, think what other surprises it has in 
store for us. 

This is an example of the kind of silliness we sent our 
legislators to Helena to do away with. As a small businessman 
and bookstore owner, I order hundreds of books and receive 
hundreds of magazine~ each month. This bill requires that I 
discern the content of each book and magazine, and somehow weigh 
it against "contemporary community standards," without even 
defining the community. Is it Hamilton? Ravalli County? 
Western Montana? And if I guess wrong. I go to jail. I would 
call that burdensome regulation. 

Further, a mechanism already exists in state law for counties and 
communities to enact such restrictive ordinances if they choose. 
Ravalli County just did, and likewise Missoula County recently 
rejected this proposal. Why should you legislators burden 
Missoula County with something it clearly doesn't want? This is 
an example of big government intruding on people's lives, telling 
them what they can and cannot view. 

I urge you to reject this poorly-~ritten bill and respect the 
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DATEL---'" lc.......f'-+-l-'-q_J~ __ 
ATTENTION: Dallas Erickson HB_--.--:P..;,.....:3----

TO: House Judiciary Committee 

Subject: House Bill 83 

The intent of this letter is to provide an account of how I 
felt victimized by Pornography. 

By the age of 20, I was a Registered Nurse, working in 
Obstetrics at a 250 bed, metropolitan hospital. A year later, I 
was married, and by the time I was 26 years old, I had given birth 
to four, healthy, beautiful children. Since my husband lacked the 
self-discipline to stay in school, or with a job for very long, I 
continued to work through my pregnancies. 

No matter how carefully I budgeted, it seemed that we were 
always short of funds. I remember going several years wi thout 
buying a new pair of shoes, having very little food in the 
cupboard, and wondering where the next gas money was coming from. 
I made most of my clothes, recycled Goodwill clothes for the 
children and used cloth diapers. All my children breast fed until 
they were at least 6 months old, and then, I was very pregnant with 
another child. My husband did not believe in birth control, 
although he had led me to believe differently before we were 
married. He wanted 12 children like his Grandmother. 

Unknown to me, my husband was supporting a Pornography hahit. 
According to his mother, his addiction for this material had 
started up as a young teen. He seemed consumed by this habit, 
filling up boxes and suitcases with lewd pictures. He spent hours 
keeping track of magazines and pictures by dating and filing them. 
His mother had hoped he would lose his appetite for such things 
when he married me. Five pregnancies in five years might indicate, 
that he wasn't denied anything in the bedroom. 

When I finally discovered the Pornography, and confronted him, 
he admitted spending thousands of dollars on his addiction. I felt 
betrayed as a woman, a wife and a mother. "How did this man look 
at me?", I wondered. I Ie ft my children to go to vlOrk, so he could 
sit home and masturbate with a pile of paper dolls. What had my 
children seen? Sickening thoughts ran through my mind. 

As an OB nurse, female anatomy does not shock me. But, I am 
hurt and humiliated, when I think of the human body being so 
graphically portrayed, used to arouse and excite men and women to 
such an extent that they forget their priorities of providing a 
nurturing home for their family. I believe that the more you view 
such material, the more calloused and insensitive you become to the 
needs of your spouse and to your children. 

My husband agreed to counseling, but when that did not work, 
our 7 year marr iage ended in divorce. Wi th God I s he lp I have 



III 

supported and raised 4 children by myself for the past 13 years. 
We have never cost the taxpayers anything for food stamps, welfare. 
benefits or Medicaid but it's taken'two~ jbbs to make ends meet. 
One part time and one full time. Regretfully I haven't always been 
able to be there for my children when they needed me. 

Pornography is a multi-billion dollar business that robs 
children of this country. Patrons could better use their money by 
contributing to the food, clothing and educational opportunities of M 
the next generation of American children. Banning Pornography is 
not a First Amendment issue. It's an issue about 'what is good for 
this country. Pornography does not build or strengthen homes. It. 
does not make you feel better about yourself. It's subtle decay 
which is causing many innocent people in this nation to suffer. 

Lottie Leader 
302 Norman Ave. 
Libby, Mt. 59923 
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THE MEDIA COALITION, INC .DATE '19!9J" 
g3 

1221 AVENUE OF THE AMERICAS • 24TH FLOOR • NEW YORK. N.Y. 100~ 
(212) 768·6770 

Michael A. Bamberger 
Gftnersl CounsEll 

Chnstopner M. Fin.n 
EJCecutiv. Director 

Anne F. Castro 
Legi:llativB Assistant 

Representative Bob Clark 
Chairman 
House Judiciary committee 
state capitol 
Helena, MT 59620 

January 10, 1995 

Be: House Bill 83 

Dear Representative Clark, 

You have been asked to support a bill that would result in the 
suppression of books and magazines that are protected by the First 
Amendment. The members of the Media Coalition, who represent most 
of the publishers, booksellers, librarians, periodical wholesalers, 
recordinq producers and recordinq and video retailers in Montana 
and throughout the united states, have asked me to explain why 
House Bill 83 would have this effect. 

The members of Media Coal i tion do not dispute the 
leqislaturels riqht to ban "obscenity" as that term has been 
defined by the Supreme court. But they wish to emphasize that 
determining whether something is obscene is difficult. Individuals 
disaqree. This uncertainty means there is danger that lawful works 
with sexual content may be suppressed by wholesalers and retailers 
who are afraid their sale might subject them to arrest. 

H.B. 83 almost ensures that legitimate books and magazines 
will be withdrawn from circulation by imposing an extreme penalty 
for "importing" obscene material from outside Montana. A first 
offense would be a . felony and could result in a fine of up to 
$50,000, a prison term of up to ten years, or both. Rather than 
risk· being charged with a felony, wholesalers and retailers will 
discontinue the sale of all books, magazines, recordings, and 
videos ~ith sexual content, including material that has serious 
literary, artistic or political value and is therefore protected by 
the First Amendment. This penalty seems particularly excessive 
considering that the sale of obscene material produced in Montana 
is treated as a miSdemeanor. 

AMERICAN 800KS£U.£RS AS6OCIATlOH, INC" AMERICAN BOOKSa.l£AS FOUHQ\TION FOR FREe ExPfIESSION • ASSOCIATION 01" AMliRICNI PUBUSHERS, INC. 
COUHCA. fOR PiAIOOICAl DlSTAtBUTORS ASSOCIATIONS. FFlEEOOM TO A£AD ~l1OH' NfEftHATIONM. PERIODICAl DIsml8vtORs ASSOCIATION, tNC. 
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Representative Clark 
January 10, 1995 
Page 2 

~£DIA OJALITIOt'1 PAGE 1213 

Excessi va pen~l ties have ~ chilling effect on the distribution 
of First Amendment-protected material. Please defend the personal 
freedom of the people of Montana by defeating H.B. 83. 

Thank you. 

2Z;h~l]~ 
Christopher Fin~ 
Executive Director 
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The original of this document is stored at 
the Historical Society at 225 North Roberts 
Street, Helena, MT 59620-1201. The phone 
number is 444-2694. 
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