MINUTES

MONTANA SENATE
54th LEGISLATURE - REGULAR SESSION

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS

Call to Order: By CHAIRMAN TOM KEATING, on February 18, 1995, at
1:00 p.m.

ROLL CALL

Members Present:
Sen. Thomas F. Keating, Chairman (R)
Sen. Gary C. Aklestad, Vice Chairman (R)
Sen. C.A. Casey Emerson (R)
Sen. Sue Bartlett (D)
Sen. Fred R. Van Valkenburg (D)
Sen. Bill Wilson (D)

Members Excused:
Sen. Steve Benedict (R)
Sen. James H. "Jim" Burnett (R)
Sen. Larry L. Baer (R)

Members Absent: No members were absent.

Staff Present: Eddye McClure, Legislative Council
Mary Florence Erving, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:
Hearing: SB 348, SB 354, SB 384

Executive Action: SB 348, SB 375, SB 354, SB 384,
SB 374, SB 110

{Tape: One; Side: One}

HEARING ON SB 348

Opening Statement by Sponsor:

SENATOR LORENTS GROSFIELD, Big Timber, MT, SD 13, stated SB 348
deals with the tax Workers’ Compensation insurers pay to fund the
Department of Labor’s budget. Specifically, the monies go for
administrating the Work Comp program. All insurers pay the tax.
For FY 95, the amount was approximately $4M. The Department sets
the budget and passes on the cost to the insurers by levying the
tax. There is no limit on the Department’s budget and the
increases are reflected on the increases of the tax. The amount
reflects an unfunded mandate. The bill was intended to limit the
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amount the legislature and Department can pass through to the
insurers. It would limit the allowable, annual increase to 2%,
and it would tap the amount that self insurers could be taxed. If
the need is a budget of more than two percent, the monies would
have to come from a different source. Hopefully a different
source could be avoided. The fiscal note was delivered this
date.

Proponents’ Testimony:

Michael Keedy, Montana Schools Services Foundation, Helena, Mt,
stated the Foundation administers the Workers'’ Compensation Risk
Retention Program. Mr. Keedy stated the technical aspects to SB
348 are important. The Department of Labor and Industry oversees
and administers Workers’ Compensation and Occupational Disease
Acts. In conjunction with Section 39-71-201, the only statute
section addressed by SB 348, establishes a fund to cover the
regulatory and administrative costs, borne by the Department in
issuing the charges. Senate Bill 348 modifies section 202 in
three key respects. Each modification would have an influence on
the fund, but in somewhat different ways. On Page 1, line 25,
subparagraph C, the beginnings of references to three separate
plans that constitute the fund. Number one employer plan, are
self-insurers. Plan Two Insurers are commercial carriers, and
Plan Three is the State Fund. The State Fund is created and
maintained, increased from time to time through tax assessment on
each plan, levied. 1In the case of self insurers, the tax is
levied on the gross annual payrolls, doled out by the entities
represented by the self insured. It is the tax against self-
insurers, is the topic of concern. Page one, line 16 and 19,
currently reads that "the law requires that all costs of
administration are to be paid through the tax assessment
(subparagraph one, section 201). Currently, one half of the
total payroll of the self insurer is generated by local
government, cities, towns, counties, and school districts. So,
half of the tax accessed against self insurers is paid by the
three public entities. The school group program has over 230
school districts, employing approximately 2,500 Montanans for a
gross annual payroll in excess of $430M. So, the Montana School
Services Foundation has become the state’s largest, Plan One Work
Comp provider. Accordingly, the schools are the largest
contributors to the cost payments. This has created two main
problems, both are addressed in the bill. The first, there is no
ceiling on the tax. The tax can and has escalated rapidly and
fluctuated wildly from time to time. In fact, the tax has
tripled since 1991. Mr. Keedy distributed handouts (EXHIBIT 1).

Under the School Group Assessment column and from 1992 to 1995,
the assessment jumped from $167 to $350, a substantial increase.
From 1992 to 1992, the assessment increased by 45%; from 1992 to
1993, the assessment dropped by 20 %; from 1993 to 1994, the
assessment jumped by over 100%; and from 1994 to 1995 the
assessment fell by 3%. The tax means the Department’s regulatory
and administrative costs are passed directly through to local
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governments, school districts, cities and towns, and counties.
The process enable the Legislature to add to the programs and
duties assigned to the Department, and expand their "empire"
without independent statutory limitation. There is not real
opportunity for the small, captive group of local taxpayers to
protest. Equity is lacking in the current program. Unfunded
mandates. There is little correlation between the costs borne by
schools, relative to other Plan One carriers. There is little,
if any correlation between the work load indicators attributed to
schools. The assessment is paid by schools in relations either
to other Plan One providers or all providers, as a group.

Senate Bill 348 makes three changes. It abandons the idea that
the tax should be the exclusive form of funding for the
Department’s regulatory scheme. The tax may or not be exclusive
funding, but if the collected taxes are insufficient, another
revenue source must be found. This need should prompt the
Legislature and the Department to exercise some fiscal restraint,
currently absent. Secondly, SB 348 provides taps on premiums for
payroll, at the level of $250M annually that can be assessed the
tax. Last, SB 348 establishes a rate increase limitation from
year to year of two percent, Page 1, line 25, reference to $250M
and on Page 2, line 7, talks about information relative to the
two percent capital on annual increases of easement rate. Senate
Bill 348 increases the minimum payment from $200 to $1500, which
means the current $200 minimum does not cover the Department
calculating and assessing the tax. If there was an equitable
portion of easement amongst providers, the foundation would not
object to the present scheme. If there was a clear cut
correlation between administrative and regulatory services
offered by the Department and the costs imposed by the Department
through the unlimited assessment opportunity, the foundation
would not be concerned. Also, if the tax did not escalate by
three digit percentages from one year to the next, and fluctuate
wildly from time to time, the protest would not be made. Mr.
Keedy urged passage of SB 348.

Debra Fulton, President of Montana School Board Association,
Helena, Montana, stated she has served on the board of directors
since 1990. The program exists to serve school boards and funds
through cost control training and effective management. The
Association needs to control Workers’ Comp Losses, to improve
workers’ safety and to promote economic development in Montana.
The Association’s Workers’ Compensation budget, the largest
expense the principal has is developing reserves to cover future
phase development. The second largest expense is governmental
regulations. The program has assessed $346,000 to pay the
governmental regulations. If the Association was a private
insurance company, they would have to pay only $47,000, for the
same regulation. Ms. Fulton stated the Association is an
internal local government entity, and is paying more than
private insurers. Eleven and one half percent of the total
premium is for government regulations. They only pay 9.7% of the
total premium to run the program. It costs more to regulate the
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program than to run it. The Association has one claim for every
$400,000 in premiums; cities and towns have one claim for every
$124,000 in premiums. The Department of labor pays $323 per
claim. The cities pay $100. Ms. Fulton urged the committee to
uphold SB 348. ‘

Opponents’ Testimony:

Chuck Hunter, Department of Labor and Industry, stated the
Department has budgetary concern over SB 348. It is somewhat
strange to oppose SB 348 since, obviously, the Department of
Labor and Industry is largely supported by the same legislation.
Mr. Hunter explained how the system works. There is a statutory
methodology for collecting the assessments. For Plan One
Insurers, the assessment is based on the amount of payroll. Plan
Two assessment is based on premiums collected . Plan Three,
State Fund’s costs are based on the amount of business
transacted and on a premium basis. Every year, the Department
goes through the process of preparing the budget, submitting the
budget through Governor’s office and the legislature. The bill
is about changing the rules of assessment for only one player in
the system. The school is the only Plan 1 entity that meets the
statutory cap of the $250 million payroll. They are asking to
pay less than their share of costs, based upon the payroll
methodology. The change for the schools would be $140,000
reduction in the paid assessment. That charge would be passed
along to other parts of the system. There are a couple ways that
can happen. Basically, the assessment itself would be capped at
2%, and any increases above 2% would have to be appropriated by
the legislature. The money would have to come from the General
Fund, in the modeling cost trends over a long period of time, the
General Fund’s anticipated amount would have to come up with
S300K to $400K on an annual basis to fund the amount of
regulatory activity, above and beyond the 2% capital. The
committee heard testimony about how the tax fluctuates wildly,
that is not true. The amount the legislature has appropriated,
and the Department can collect under the assessment are: Fiscal
Year 1991, $3,100,000; FY 92, $3,168,000; FY 93, $3,262,000; and
FY 94, $4,300,000. The million dollar jump between 1993 and
1994 was due to the 1993 Workers’ Compensation package, which
instituted many new regulatory programs, and are high jump in
assessments. In FY 95, there was a $50.000 decrease in the
assessment and the appropriation. Within the assessment, there
is a possibility of individual insurers, Plan 1 and Plan 2
insurers, will go up or down. The figures are based on factors,
since Plan 1 is payroll and Plan 2 is premium. One of the
problems in this bill is that it caps people a 2% increase, even
though their business volume may change dramatically. For
example, when the school groups were approved to be self-
insurers, their assessment for the first year was about $12,000.
The assessment was based on the amount of payroll they came into
the program. They had several months of business as Plan 1. The
following year, the school, based on the amount of payroll
increase and a full year in the system, the assessment was over
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$100,000. The following year, when many, many more schools were
added and payroll was almost doubled, the assessment was
approximately $250,000. The bill would have a capped 2% increase,
for every year on, if we had taken the original $12,000. Clearly
the same thing applies to Plan 2 insurers. Plan 2 insurers could
come in at $100,000, have the assessment capped at 2%, and come
the next year and do $1M and be only assessed the 2% on the
$100,000. Clearly, there is equity. The Department of Labor is
aware of the regulation issue. People are concerned about cost.
About six months ago, an advisory group was created from Plan 1
insurers, Plan 2 insurers and representatives from State Fund.
The group was instructed to look at the process, assessment
methodology, and regulatory programs. Do the regulatory
programs have the right mix, or should the programs be changed,
altered or added. The advisory group process will conclude in
May. Any changes in the assessment methodology or the assessment

should come out of a cooperative effort to make the system
better.

Bob Worthington, Programs Administrator, Montana Municipal
Insurance Authority, the organization that insures cities and
towns across the state, and a member of the Assessment Advisory
Task Force, stated he recognized the inequities of the assessment
process. The authority had concerns over the increases in the
past two years. The Assessment Advisory Task Force was formed

in the fall (1994) to address increase concerns. The task force
is looking to make the issues equitable. Mr. Worthington stated
he has two concerns. As a MMIA representative, he is concerned
about how the monies would be distributed and if there would be
an inequitable effect to the MMIA and its assessments. The other
concern is about SB 348. Mr. Worthington questioned if the
legislation is a quick shot at trying to resolve the process,
rather than looking at all the problems. The Assessment Committee
Task Force is in the process of accessing the problems. Senate
Bill 348 is premature. Mr. Worthington stated he would like to

have the opportunity for the committee to resolve the issues by
the end of May.

George Wood, Executive Secretary, Montana Self Insurers
Association, stated the school group is not a member of the
Montana Self Insurers Association. The association

strongly opposes SB 348, a bill that transfers part of the costs
from the assessment procedure, by statutes, to either the General
Fund or other self insurers. The effect of capping the payroll
at $250M represents a 42% decrease in the assessment for the
school group and a 18% assessment increase for the other 60 self
insurers in the state. The $1,500 cap mentioned is a unique cap.
Presently, the cap is $200. The $1,500 is a 750% increase. The
5200 is an assessment on the individual self insurers, and the
amount is $1,500. If the 230 members are assessed $1,500 for
each individual employer members of the group, they would pay
$345,000. Their present assessment is $346,000. There are
problems with the cap. If the cap remains, the proportionate
share of the assessment against the other self insurers will
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increase, the amount has to made up. Mr. Wood called the
committee’s attention to page 2, line 3. The language reads,
"The assessments must be sufficient to fund the direct costs
identified to the three plans..." The administrative fund used
to come out of the General Fund. During the 1970s budget crunch,
the self insurer changed to a user’s fee. Since, the self
insurers had disproportionate assessments. Originally, there
were no groups, so the payroll figures were not high figures.

The self insurers had companies, like Montana Power, Champion
International, and Plum Creek. These companies had large
payrolls in proportion to the other self insurers. Through the
years the companies paid assessments, which could have been ten
times what a company like Watkinsg and Shepard Trucking,
Incorporated, Missoula, MT pays for a payroll around $5M. The
association did not hear complaints about that. The assessment
against Plan 1 and Plan 2 has been adequately discussed by Mr.
Hunter. The 2% cap has problems. Last session, under objections
by the Montana Self Insurers Association, the legislature placed
a substantial increase in Departmental costs, regarding data
collection in the Safety Culture bill. The increase for the self
insurers was approximately $600,000. The 2% cap would shift some
of cost from the self insurers to "some other" fund, possibly the
General Fund. Mr. Wood stated the less the self insurers pay,
the more the General Fund would have to pay. Mr. Wood stated he
echoes Mr. Worthington’s statement about assessment costs. The
association has been concerned about costs accruing in the
Department. The association belongs to the Task Force and hopes
to determine which supervisory functions are necessary and which
Department activities could be more efficient. The association
hopes to make a substantial case when information is submitted in
May. The association would not address the school’s problem, of
having to pay a disproportionate amount of Department cost. The
Department funding is like other Workers’ Compensation funding,
it comes down to payroll against some type of assessments. The
remark was made that if the school’s premium was under Plan 2,
they would pay "X" number of dollars. The schools forgot to say
that Plan 2 carries have a 2.75% premium tax that goes into the
General Fund. Mr. Wood urged the committee to table SB 384.

Jacqueline Lenmark, American Insurance Association, and speaking
in behalf of Greg Van Horssen, State Farm Insurance, stated AIA
opposes SB 348. Ms. Lenmark stated she is also a member of the
task force, which is reviewing assessments, costs and the
necessity of regulatory functions. The AIA’s position is that
the Task Force should be allowed to complete the work and make
recommendations to the legislature. Ms. Lenmark stated the AIA
opposes the bill for another reason. The legislation would have
an effect on Plan 2 carriers who have come into the system after
the law was enacted. The legislation would put Plan 2 companies
in different positions, relative to one another. The legislature
may deprive the state of Plan 2 carrier income because of the
caps. Plan 2 carriers are currently increasing market shares.
The current law needs to be left in place until the Task Force
recommendations have been made.
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Plan 1 schools saved by moving to self insured coverage, as
opposed to Plan 3, State Fund coverage.

Howard Bailey, Administrator and Services Director for Workers’

Compensation Program, Montana School Services Foundation, replied
since 1989, the foundation has saved schools approximately $1.5M
in premium based monies, which the State Fund would have charged.

SENATOR SUE BARTLETT asked how many districts belonged to the
association when the school groups started, versus todays
membership, and asked for payroll amounts. Mr. Bailey stated the
program was developed in 1989. The Department of Labor agreed at
that time to give the foundation serious consideration. The
Foundation had $1M in premiums. It did not make any difference
how many schools were involved in developing the premium. The
foundation had approximate $1M worth of premiums and 55 members.
Currently, there are 206 members, representing approximately 300
school districts. The premium, at this point, is $5.4M.

CHAIRMAN KEATING told Mr. Hunter that Plans 1, 2, and 3 should
require everyone to pay a proportionate share of the assessed
costs for delivering services. CHAIRMAN KEATING stated he is not
familiar with the assessment formula, but asked why the
assessments are not universal either by payroll, premium, or
volume. Mr. Hunter replied Plan 1 does not have premiums, since
Plan 1 are self insurers. Payroll has historically been the most
readily available and accurate figures. Premiums have been used
for both Plan 2 and Plan 3 membership. Mr. Hunter stated there
has been (historic) discussion for finding data measurements that
could be used between all three groups. To date, no agreements
have been reached to produce easy, reliable, and verifiable
numbers. CHAIRMAN KEATING said the one common denominator in all
three plans is payroll. Each group would know how much payroll
each is insuring. Payroll is the only unit of measurement for
Plan 1. CHAIRMAN KEATING asked why payroll is not used for all
three plans. The assessments could be based on the same factor.
CHAIRMAN KEATING asked if the process would change the assessment
amount for each group. Mr. Hunter admitted he could not assess
the change issue, but would be willing to research the
suggestion. Mr. Hunter explained other states ask for payroll
data. The payroll data is then converted into premiums that
would have been paid, 1f "they" had belonged to the State Fund.
CHAIRMAN KEATING asked if the current formula is statutory, and
can not be changed by rulemaking authority. Mr. Hunter stated
the current formula is statutory. CHAIRMAN KEATING asked Mr.
Hunter if the Department determines the assessment amount. Mr.
Hunter replied the Department determines an annual accounting,
workload statistic. The Department counts the amount of business
completed for each claim, such as how many medications, claims
paid, etc.

SENATOR EMERSON asked what are the differences between how
programs are ran. According to earlier testimony, administrative
costs, based on payroll, as opposed to another agencies'’s
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CHAIRMAN KEATING asked the remaining opponents to state their
names and affiliations for the record. There were no additional
opponents.

Informational Testimony:

None.

Quegstions From Committee Members and Responses:

SENATOR EMERSON asked Ms. Fulton about the discrepancy between
the schools and the cities. The schools are paying $320 while
the cities are paying $100. Ms. Fulton stated the school pays by
payroll, as do the cities. The difference is the size of the
payroll, the cities have a much smaller payroll than the schools
have.

SENATOR AKRLESTAD asked Mr. Hunter if the legislation limits the
cap to 2%, what has been the average increase, concerning past
figures. Mr. Hunter replied the average increase has been in the
area of 3% to 4%. If the 1993 changes are suspended, the
increase has been 3% to 5%. SENATOR AKLESTAD stated the
administrative costs appear high, are the costs currently being
reduced. Mr. Hunter replied the costs are being looked at. Some
of the costs are statutorily mandated, and do not yield a great
deal of benefit to the system.

SENATOR AKLESTAD asked Michael Keedy about costs being passed on.
The testimony was if the schools get "preferential treatment",
would those costs be passed on. Those savings would be a cost to
someone else. SENATOR AKLESTAD asked Mr. Keedy if he accepted
that premise. Mr. Keedy replied he did not necessarily agree
with the statement. The fact depends on Department operation
costs. There is nothing inherent in SB 348 that calls for a tax
shift to commercial carriers or to self insurers. SENATOR
AKLESTAD asked if costs stay the same, would there probably be a
cost shift, if overall costs were not reduced. Mr. Keedy stated
there would be an assessment relief of $110,000 to the school
group in the coming fiscal year, if SB 348 was enacted, as
drafted. This would not necessarily shift the figure in terms of
burden to other carriers in the system. The money, if needed by
the Department, would have to be found elsewhere. This is the
purpose of the bill, to call upon the legislature for relief.
SENATOR AKLESTAD stated, if that is the case, the General Fund
would have pick up the difference. Mr. Keedy stated he imagined
so. ;

SENATOR VAN VALKENBURG asked Mr. Keedy if he provided the
committee with an estimated amount of overall school savings.
The difference between being covered by Plan 1 versus State Fund
coverage or private carriers. Mr. Keedy stated he did not
provide that information. Howard Bailey is the foundation
director. Possibly, Mr. Bailey could provide the figures.
SENATOR VAN VALKENBURG asked for an estimate concerning how much
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statistic, was the jest of the discussion. SENATOR EMERSON asked
about the regulation aspect. Mr. Hunter stated the Department’s
regulatory program is comprised of many activities, medication,
claim resolutions, settlement approvals, attorney fee
regulationg, safety inspections, and statutory-mandated programs,
etc. This information has to be provided to the insurers. The
program is essentially a self insurance program for their own
interest. There is a claim adjudication function, etc, since
they perform as an insurance company. The Department. does the
regulatory part of the business.

SENATOR VAN VALKENBURG acknowledged Mr. Keedy. Mr. Keedy stated
he misunderstood the question on savings and answered
incorrectly. The correct information is $1.5M saving to members
last year. Over the past three years, the savings were $4.1M.

Closing by Sponsor:

SENATOR LORENTS GROSFIELD expressed gratitude for an excellent
hearing. The opponents agree there are status quo problems.
There is shifting of funds from the state program back to the
local level without much impact information being made available
from the local level about funded budget amounts. School board
administrative costs are high. The problems are real. Although
the School Board Association is the largest Montana insurer, they
are not represented in the Task Force Advisory Council.

HEARING ON SB 384

Opening Statement by Sponsor:

SENATOR STEVE BENEDICT, SD 30, Hamilton, MT stated SB 384 is
important to Montana voters, as it is designed to refine the
ground rules of a competitive market place where insurers operate
with Workers’ Compensation coverage. Senate Bill 384 is a must
if the state monitors the market place to ensure the rates
charged are not excessive, inadequate, or unfairly
discriminatory. The act generally revised the Workers’
Compensation insurance rating laws; provides definitions;
provides for a determination of a competitive Workers’
Compensation market; requires the Insurance Commissioner to
designate an advisory organization; authorizes the filing and
adoption by an insurer of an advisory organization’s prospective
loss costs; authorizes an insurer to file its own rates and
supplementary rate information; provides for rate review; and
eliminates the requirement that a rating organization file
Workers’ Compensation rates.

Proponents’ Testimony:

Jacqueline Lenmark, American Insurance Association, stated SB 384
makes fundamental changes in current law for Plan 2 insurers.
Currently, Workers’ Compensation rates are made for the private
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carriers. A rating organization, NCCI, takes data and produces a
fully developed rate. Rate of loss information accounts for
taxes, expenses, insurance company profit and etc. Each insurance
company can use the advisory rate data or make deviations to
produce individualized information. Senate Bill 384 changes
current law to allow rating organization to file the cost of the
actual Workers’ Compensation losses with the Insurance
Commissioner. The insurance companies develop their expenses from
the loss information. So, "company A" can plan for personnel
dollars, for premium tax, and allow for administrative cost, etc.
Based on individualized information, a fully developed rate is
produced. The benefits are: Each company takes a close look at
available information, and language is based on NAIC model
language. The NAIC is the National Association of Insurance
Commissioners. The NAIC developed and approved the language in
1992, which has since been modified to reflect and meet
regulatory statutes. The private carriers are regulated by the
insurance commissions. There is no impact on the way State Fund
does business, based on the rating provision of the bill. The
bill does not effect how the State Fund develop their rates. The
bill deals with how the Insurance Commissioner regulates Plan 2
companies and creates a competitive environment. State Fund
amendments are distributed (EXHIBIT 2). The only substantive
amendment is the way the State Fund would deal with rating
organization Plan 2 carriers.

Ms. Lenmark explained the Insurance Commissioner designates the
rating organization/advisory organization, which produces the
loss development information. The organization would be the one
all Plan 2 companies would be required to belong. It is
imperative for Plan 2 companies and for the Insurance
Commissioner to regulate, so they must have State Fund loss
information. The State Fund would not be required to belong to
the same advisory organization as the Plan 2 carriers. State
Fund would be required to belong to a licensed organization and
would be required to produce loss information to the organization
designated by the insurance group. Substantive changes are
referenced on page 9 of handout. SB 384 has liberal impact on
the commissioner’s office. Ms. Lenmark stated she has not yet
seen the fiscal note, but cost is primarily associated with
actuarial costs. The committee needs to clearly understand, if
the law remains unamended, the Insurance Commissioner still need
the actuary to regulate the insurance companies, under present
statutes.

{(Tape: One; Side: Two)

Ms. Lenmark stated she tried to prepare answers for anticipated
questions, as well as to prepare a section by section summary.
The numbers do not reflect the amendments and do not match the
gray bill, the section numbers match the original bill. There is
a two paragraph, brief summary, prepared by the American
Insurance Association. Also included is a Department of Justice
test. Senate Bill 384 should be good for Montana competition and
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good for private carriers to increase business. Ms. Lenmark asked
the committee for a DO PASS RECOMMENDATION.

Nancy Butler, General Counsel, State Fund, stated support of SB
384, with amendments. The fund supports the loss cost filing fee.
The bill removes requirements for the State Fund to provide
specifically to NCCI, and, instead, requires the fund to belong
to the newly named Workers’ Compensation Advisory Organization.
The organization will be appointed by the Insurance Commissioner.
Private insurers, Plan 2 are required to belong to the designated
advisory organization. The bill, as originally introduced,
required State Fund to belong to the designated provider
organization. The State Fund will take advantage of the Workers’
Compensation Advisory Organization option. The State Fund is not
regulated by the Insurance Commissioner, but make their own
regulations and use NCCI systems, etc,. NCCI membership cost of
$400,000 has not been a concern. The State Fund understands the
importance of data integrity. The State Fund will belong to a
different rating organization. Senate Bill 384 addresses the
privacy rights of individual policy holders. Experience
modification factors can only be released to insurance producers
and carriers for insurance purposes only. Individual
information, regarding payroll and loss information, can be
released only to the current carrier, unless specific permission
is supplied, as required by law.

Opponentsg’ Testimony:

None.

Informational Testimony:

Stan Kaleczyc stated NCCI also supports the gray bill, with
amendments. Bills similar to this legislation have been adopted
in 33 other states, and the District of Columbia. The bill has
proven to be a pro-competition bill. The new way of filing
advisory rates would allow consumers to know what various rates
Plan two and State Fund may be charging for overhead and profit.
Most importantly, with the amendments, the bill guarantees the
integrity of that section and ensures the rate making process

is efficient and effective. The information would come from all
insurers, including Plan 2 and Plan 3, to the designated carrier
so the filed rates with the Insurance Commissioner would truly
reflect the costs of providing Workers’ Compensation benefits.
The data would be based on loses in the state.

Frank Cote, Deputy Insurance Commissioner, State Auditor
Department, stated support of SB 384. The bill helps create a
more competitive market place for Workers’ Compensation
Insurance. The Insurance Commissioner regulates Plan 2 and
private Work Comp carriers, but do not regulate the State Fund or
self insurers. Senate Bill 384 allows private carriers to file
and use rates. They have to stick to information prescribed by a
rating organization. Legislation allows for more competitive
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rates, as long as the rates are not excessive, inadequate or
unfairly discriminatory. It has been the commissioner’s view,
that competition should be fostered in the work place. The state
does not have an actuary to review Work Comp filings, the
appropriation subcommittee removed the Departments actuary. The
current rates for an actuary on a consultant basis are about $275
an hour. Hiring a staff actuary would prove to be more cost
effective.

Questiong From Committee Members and Responses:

SENATOR EMERSON asked, if rates determine the competition, why
does the Insurance Commissioner determine the rating. Ms.
Lenmark stated the Insurance Commissioner only determines rates
when an uncompetitive market has been determined. Ms. Lenmark
stated the reason the particular language is in the bill is for
antitrust consideration and market protection, if one company
takes an monopolistic share of the market. If that situation
does not occur, each individual company decides what they will
charge for Workers’ Compensation. They file and use the rate
they have determined. The Insurance Commissioner does not
determine the charge. Ms. Lenmark stated there could be other
factors creating a noncompetitive market. The bill sets out a
number of tests the Insurance Commissioner must use, if the
market has been determined to be a noncompetitive market. The
market is presumed to be competitive for baseline purposes. There
would have to be a dramatic shift in the market place before the
Commissioner would adjust rates.

SENATOR VAN VALKENBURG asked Mr. Bailey, if the bill becomes law,
what would the Department do if it does not get an actuary or
contractual services. Mr. Bailey stated the Department is in a
catch 22 situation. If the law passes or fails, without an
actuarial or contracted service requirement, the Department is in
trouble. The state needs an actuary.

CHAIRMAN KEATING stated the commissioner does not regulate the
State Fund. The State Fund, in another bill, wanted out from
under NCCI’s rating. CHAIRMAN KEATING asked if State Fund and
Plan 2 are currently under the NCCI rating organization. Yes.
CHAIRMAN KEATING asked about SB 384. Can Plan 2 form some other
rating organization and not be subject to NCCI. Mr. Kaleczyc
referenced the Gray Bill and replied that there will be a
licensed advisory organization, licensed by the Insurance
Commissioner. Currently, that is NCCI. It could also be one or
more other organizations that may come into the state. More
likely than not, the organization could into existence in the
future. The Insurance Commissioner will pick one to be the
designated organization. Now, for all practical purposes, it
means NCCI. NCCI must take the market place risk. Under the
Gray Bill, there is no requirement that State Fund belongs to the
designated advisory organization. If the State Fund chooses to
go to a different organization, State Fund is still required to
provide necessary data to the designated organization. The
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organization designated can do advisory rate making, contemplated
in the statutes. Significant discussions with State Fund and AIA
found the solution workable. The data integrity will be
protected under the bill as amended and will still provide the
option or flexibility State Fund seeks. CHAIRMAN KEATING stated
concern: The bill is written to stimulate competition. CHAIRMAN
KEATING stated that he does not want to give one player an edge
over another player. He does not want to have one person exempt
from something other person is bound. That is unfair.
competition. CHAIRMAN KEATING asked for assurance that the
proposed amendments do not give such advantage. Mr. Kaleczyc
stated he does not believe an unfair, competitive advantage
exists. The NCCI, or whoever the designated organization will
be, will give pure loss estimates about various class code costs
and about the premiums that should be charged. Then, AIA and
independent Plan 2 carriers will file taxes, overhead and profits
with the Insurance Commissioner. The amounts may be 10%, 15%, or
20%. So, the potential Worker’s Compensation purchasers of Plan
2, knows that company "A" has a 10% overhead; company "B" has a
12% overhead; and company "C" has a 9% overhead. The State Fund
does not have to make the same filing with the Insurance
Commissioner because it is not regulated. It would be easy under
the bill for customers to say : For class code abc, the advisory
organization rate is $1.70 per 100; the State Fund, in their
privately published rates, is $1.80. The customer can go to a
Plan 2 carrier and surmise a 12% margin, and then compare the two
rates. No one gets a competitive edge one over the other. The
only person to really get a competitive edge is the consumer.

CHAIRMAN KEATING asked if the rating organization has authority
over MOD factoring, so MODS cannot be manipulated? Mr. Kaleczyc
stated Plan 2 carriers, required to belong to the designated
rating organizations, all follow the same formula, which is the
NCCI formula for calculating modification factors. State Fund has
a slight formula deviation. So anyone insured by the State Fund
uses a formula that is similar, but not identical. Whether the
entity is insured by Sigma or Liberty, the mod factor would be
calculated in the same way. The State Fund is consistent in
calculations and MOD factors, and the information is published.

Closing by Sponsor:

SENATOR BENEDICT stated before he closed, he wanted to tell the
committee there are amendments to offer to SENATOR HARP’s bill.
SB 374 1is brought into the same configuration as SB 384. In
terms of the rating organization, the State Fund and other
entities would belong to the advisory organization. The same
amendments are for SB 375 and SB 384. SENATOR BENEDICT thanked
the committee, and stated SB 384 is important to the Workers’
Compensation Insurance competitive workplace.

{Tape: One; Side: Page 2}
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HEARING ON SB 354

Opening Statement by Sponsor:

SENATOR GARY FORRESTER, SD 8, stated SB 354 originated from
extensive research and answers a lot of questions, such as
Workers’ Compensation emerging issues, independent contractors,
contractor licensing, and employee leasing issues. An. interim
committee was established by HJR 33 to address emerging issues
expected to be raised in the 1995 Legislative session. The
subcommittee seized the educational opportunity to learn about
the problems, hear the requests, listen to testimony from
interested persons; and to encourage solutions. SENATOR
FORRESTER stated he participated in the study. He is also an
independent contractor. Cost will be the price of regulation
within the industry, although the cost is not excessive. The HJR
produced data that reported 90 percent of the industry’s problems
are the independent contractor’s problems. SENATOR FORRESTER
stated, even though he did not vote for the 1993, HB 470
legislation, he did not just say "no". The legislation is almost
identical to the Washington State legislation. SENATOR FORRESTER
stated he worked on SB 354 for many hours and worked with every
interested person or group he could. Although, some people would
say they are not satisfied. SENATOR FORRESTER stated he wanted
the committee to understand he would continue to work hard in
order to make SB 354 work. Senate Bill 354 is the first step.

Proponents’ Testimony:

Jim Kembel, representing the city of Billings, stated the city
received numerous independent contractor’s complaints regarding
shoddy and unsatisfactory workmanship, especially in times of
hail storm disasters. Customers were damaged severely by the new
contractors in town for the hail storm damage business. The
contractor may or may not have been properly qualified. The cost
of correcting the problems cost thousands of dollars. Senate
Bill 354 many not be the total solution, but it is a start in the
right direction. In the future, the legislature should look at
training programs and licensing measures. Perhaps a licensing
board similar to the plumbing and electrical boards would be
appropriate. At the very least, the legislature should start
now, before it is too late (EXHIBIT 3).

Former Representative Jerry Driscoll, representing Montana
Building and Production Trades Council, Billings, MT, stated
support for SB 354. Since 1977, there has been legislation to
correct the independent contractors problems. Each session has
made a little bit of progress, but this session should produce
legislative results and move closer to solving the problems.

David Owen, Montana Chamber of Commerce, Helena, MT, stated the
Chamber does not have a lot of home builder members, but the
Chamber represents approximately 800 businesses that have "paid
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through the nose" for Workers’ Compensation Insurance. Many
members have supported past legislation. Since, costs have gone
up, and more rules have been inflicted to correct problems in
other areas. The independent contractors problem has been one
area that appeared to be elusive. On behalf of businesses paying
high rates for Workers’ Compensation Insurance, something must be
done. Mr. Owen encouraged the committee to start the solution
process.

Darrell Holzer, MT State AFL-CIO, stated SB 354 is a definite
step in the right direction. The cost factors to meet the
requirements are minimal. The only people who could be opposed
to the legislation are the "bad people", who made the legislation
necessary in the first place.

George Wood, Executive Director, Montana Self Insurers
Association, stated support for the legislation. The association
members think SB 354 is a good first step in getting a handle on
the independent contractor problem. Mr. Wood encouraged the
committee to pass SB 354.

Mr. Charles Brooks, representing the Montana Food distributors
Association, Independent Grocers and their suppliers, stated the
association members employ contractors to build entire building
complexes and to remodel existing structures. Association
members think that SENATOR FORRESTER’S legislation is the place
to start solving the independent contractors problems. Mr. Brooks
described a personal situation involving an independent
contractor. Although the main contractor assured Mr. Brooks that
everyone working to remodel his recreational home was covered
under Workers’ Compensation Insurance, that was not the case. A
subcontractor fell off the roof and Mr. Brooks received a call
from the Workers’ Compensation Division, wanting policy
information. Fortunately, the main contractor had proper
coverage, and the subcontractor was included under the
contractor’s policy, but legal fees incurred. Senate Bill 384
would work to correct such problems; therefore, the legislation
takes a step in the right direction. Mr. Brooks urged the
committee to pass SB 354.

Jacqueline Lenmark, representing the American Insurance
Association and representing Greg Van Horssen, State Farm
Insurance, expressed thanks to SENATOR FORRESTER for presenting
SB 354 for corrective action. Ms. Lenmark urged the committee to
pass SB 354.

Chuck Hunter, Department of Labor and Industry, stated conceptual
support for SB 354. There are many independent contractor
problems that have been around for years. The numbers are
increasing and the problems are getting worse. For example, in
1994, the Department received almost 1,900 plus exemption
applications. The figure is in contrast to earlier data: 1In
1990, 500; in 1991, 600; in 1992, 1,000, and in 1994, 1,500.
Currently, in the uninsured program there are 255 construction
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related cases, and 89 are cases involving independent contractor
issues. The underinsurance program has 269 active cases, and 58
have independent contractor issues, involving $48K in outstanding
penalties. The independent contractor issues are two fold, the
exemption process and the contractors, who may be independent
contractors, but are not independent contractor exempt. The
rules that apply in both cases are very much alike. The
independent contractor has to pass the "AB" test; be free from
the direction and control of the employer working board; and be
independently established as a pre-occupational business. The
process 1s a paper process, and people learn to submit the
"right" answers to get exemption status. The Department
acknowledged positive concepts, which have been outlined in the
SB 354 legislation. The annual registration process, making
registration a yearly event, rather than an exemption that lasts
forever. There are meaningful requirements to enter the
program, such as fees and bonds. Field enforcement is a positive
step, since many independent contractors related problems exist
for a short period of time only. The problems are reviewed/seen
after the fact. The problems cannot be corrected while they are
taking place. The Department of Labor suggested the complicated
enforcement process be made less complicated and easier to
enforce.

Vernon R. Zickefoose, Independent Contractor, Billings, MT,
stated he is primarily a subcontractor dealing with other
contractors and the public, but acknowledged worth in SB 384.
Mr. Zickefoose urged the committee to support SB 354.

Sheldon Eaton, Eaton And Yost Construction, Billings, MT offered
written support of SB 354 (EXHIBIT 4).

Scott Myers, President of Myers Custom Homes, Inc., offered
written support of SB 354 (EXHIBIT 5).

Will Suralski, Mid Valley Drywall, offered written support of SB
354 (EXHIBIT 6).

Charles Dyle, Dyle Construction Co, offered written support of SB
354 (EXHIBIT 7).

Gerald Seeley and Don Hunter, Concrete Construction Company,
Billings, MT, offered written support of SB 354 (EXHIBIT 8).

James F. Haar, President, High Tech Construction, Billings, MT,
offered written support of SB 354 (EXHIBIT 9).

S. Kummerfeldt Construction, Billings MT, offered written support
and concerns about SB 354 (EXHIBIT 10).

Fred Stevenson, Prestige Homes, Billings, MT, offered written
support of SB 354 (EXHIBIT 11).
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Kraig Kincaid, Kincaid Drywall, Billings, MT, offered written
support of SB 354 (EXHIBIT 12).

Al Schaff, Air Controls Heating, Air Conditioning and
Refrigeration, Bozeman, Billings, and Livingston, MT, offered
written support of SB 354 (EXHIBIT 13).

Butch Bailey, Bailey Masonry, Inc, Billings, MT, offered written
support of SB 354 (EXHIBIT 14). :

Star Service, Inc, Mechanical Contractors, Billings, MT, offered
written support of SB 354 (EXHIBIT 15).

Richard A. Miller, Rich’s Modern Flooring, Billings, MT, offered
written support of SB 354 (EXHIBIT 16).

Opponents’ Testimony:

Chris Racicot, Executive Officer, Montana Building Industry
Association, Helena, MT, stated for the committee’s benefit, it
was necessary to clarify the difference between registration and
a licensed program. The difference is the competency
requirements. Entrance exams and continuing education
requirements are necessary for a licensing program. The concept
of licensing and registration has merit, if done properly. The
proposed legislation has not addressed the issue properly, nor
has it had the input from the independent contractor industry, in
any manner. SB 354 has been touted as the answer to the existing
independent contractor Workers’ Compensation issues. The
construction industry has been completely precluded from the bill
development process. Only one person in Montana had input into
the Washington-based law deliberations. If the issue was about
public health or safety, the legislation would still be
inappropriate. The bill was introduced one week ago and afforded
the industry members only a short period of time to review. Mr.
Racicot stated "un-involvement" is not a good way to form public
policy, especially since the Washington based law is severely
flawed. Mr. Racicot read correspondence from the Washington
Building Industry Association’s Executive Director. Mr. Tom
McCabe wrote, "Today, after 25 years with this law and many
amendments, over 30 percent of the contractors are not
registered. Over 30% of the claims, filed in the construction
industry, come from employees of unregistered contractors.
Registered contractors pay premiumsg, that are 30% too high."
Senate Bill 354 would penalize legitimate people, unless there is
a "policeman" on every single construction site. From an
enforcement perspective, the Department will not financially be
able to review all independent contractors. The concept of
licensing and registration is not new to the building industry,
especially not new to the MBIA. The MBIA has commissioned a
state wide licensing committee, with representatives from local
chapters, to study the issue. They have been cooperating with
other interested organizations. The organizations include MT
Contractors Association, the Assurity Industry of MT, the
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Departments of Commerce and Labor, State Fund, and city and local
governments. The issue demands time and deliberations because of
the complicated and detailed issues. Montana industries must be
part of the process (EXHIBITS 17 & 18).

Mr. Racicot stated in reference to the title, SB 384 does not
address the independent contractor exemption issue in any way,
except for in the title. 1In fact, SB 354 may create a conflict
within the law, under the new section 4. The location of the
program is another issue. The legislation proposes to locate the
program in the Department of Labor; however, the administrative
government agency needs to be a pro-business agency, familiar
with professional occupational licensing, administration and
enforcement. The Professional Occupational Licensing Division
(POL) is familiar with licensing, and the division is set up for
the administrative, legal, investigative and enforcement
challenges necessary. Section 3 and 15 are also areas of
concern. The only way to enforce the two sections is through the
office of the county attorney. The association members do not
believe the Labor Department would be a successful route of
enforcement. The POL boards have experience, but only a very
small percent of offenders get prosecuted.

Mr. Racicot stated if the legislation is routed through the
administrative hearing process in the Attorney Generals Office,
and the Attorney General’s office act on behalf of the Department
of Labor as hearing examiners, the number of cases would severely
tie up the Justice Legal Service Division. Cost would be
approximately $43 per hour, or approximately $2,000 for just the
hearing examiners per case. The assurity bond "carrot" would
have the public’s interest, and they , in turn, would be sure to
pursue the assurity aspect. Senate Bill 354 is an administrative
nightmare. Each registrant would have to renew at different
times per year, rather than the Department having one renewal
date, with a grace period. To illustrate, one contractor would
be good for a year, another contractor, might have a bond good
for six months, but the fee requirement would be the same for an
entire year. The section that sets issuance, renewal and
registration monies, derives $50 per contractor, for an estimated
$400,000. The amount is far below what effective enforcement
would cost. Senate Bill 354 does not combine or abolish the
present public contractor license program, which is an excise
tax. The tax is responsible for putting $255,000 into the
General Fund annually. Senate Bill 354 does not address the
public education program to teach people about their
responsibilities when they deal with the construction industry.

Mr. Racicot explained the MBIA have produced a consumer based
publication to inform about public responsibility. Senate Bill
354 does not protect the public, only educates. Texas, along with
18 states do not have licensing programs or regulations; yet
those states function without legislation. Most problems between
consumer and the construction industry are the big contract
problems. It will be difficult to protect consumer from
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unprofessional business practice when the public is unwilling to
educate and protect themselves. Education is necessary. Senate
Bill 384 opens the door for more regulations but does not protect
the legitimate operator or consumer. It makes no sense in an era
of less regulated government and less spending to impose another
useless program on an industry, without input. The bill makes
everybody have to have Workers’ Compensation Insurance. If there
are problems with the Workers’ Compensation System, specifically
address those problems, but do not blanket the whole industry
with registration without input. The association is not opposed
to regulations. Ongoing discussion on such issues have been a
reality. The industry membership wants to be part of the policy
dialogue. Dialogue needs to be done outside the legislature, not
during the heat of a session, with only one week to cut a deal
before transmittal. Problems are not with current law, problems
are with noncompliance. It is difficult to do anything with
contractors who do not comply with the law. Mr. Racicot urged the
committee to defeat SB 354.

Stan Helgeson, home builder, President of MT Building Industries
Association, Billings, MT, stated the associlation represents
approximately one thousand businesses in the housing and light
construction industry. Association members do not support SB 384
for a number of reasons. The bill is confusing, at best, and for
the short time allotted, it would not be feasible to "make" the
bill workable. Mr. Helgeson thanks SENATOR FORRESTER for
bringing the issue to the forefront. The MBIA generally favors
some form of licensing/registration. The association have taken
steps to develop an adequate and fair licensing and registration
program. To develop a correct program, time is needed. Members
intend to work with MBIA, other interested people, and
legislators to develop and ready proposals for the next session.
The first time members viewed the bill was Monday, this week.

Mr. Helgeson stated he viewed the legislation as a nuisance bill,
one that legitimate contractors will have to comply with, but
will receive little or no benefits. 1In the field discussions,
contractors generally favor licensing, if it is done right and it
means something. Legitimate contractors are in favor of consumer
protection; They know if one contractor defrauds the public, the
whole industry suffers. Mr. Helgeson asked the committee to
oppose the entire bill and let the building industry and other
construction leaders to develop a more comprehensive and
equitable program.

Mr. Helgeson stated Mr. Kembel gave earlier testimony which
alluded to favorable legislation. That is not the case. Mr.
Helgeson stated he had a conversation with Billings City Building
Department officials, as well as the Public Works Director. They
are not in favor, but will work with association members to
produce a more comprehensive bill. Another conversation with the
Executive Director of the Billings Chamber of Commerce was not
favorable.
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Bob Durand, Montana Building Industry Association, reported he
has a 24 year affiliation with the construction industry and is a
licensed contract bonds person, currently working as a business
consultant, stated he reviewed the assurity issue at Mr.
Racicot’s request. The general purpose of the law is to afford
public protection from unreliable, fraudulent, financially
irresponsible or incompetent contractors. Assurity bonds mean
protection. Section 5 calls for a bond, $6,000 for general
contractors, and $4,000 for specialty trades. Section 13
references contracts from $1K to $60K, but does not reference
contracts in excess of $60K. Mr. Durand stated the language is
misleading. There is only one $6K bond, and even if that bond
was raised to a higher level; the bill was enacted and all was
approved for the construction, the bond would not be effective or
reliable. All projects would be at risk, and all of the
contractor’s previous customers would be at risk, if a claim
against the single $6K was submitted. Mr. Durand submitted
written testimony, which supported his verbal testimony (EXHIBIT
19). 1In addition, the $4K requirement for hail storm damage is
deficient. Any out-of-state contractor can enter the state and
complete approximately 20 to 30 hail damage jobs, but there would
only be one $4K bond. The higher the bond penalty is another
nebulous situation. There are assurity companies who would
consider the $4K to be the construction licensing and permit bond
amount. In addition, there is a second bond requirement. There
are two bonds per contractor. The second contract is to protect
the employee. The bond requirements will have bonding companies
spend more time underwriting. The language talks about assurity
must be listed in the suit. Washington state law had a set
amount for major contracts in the blanket proponent fund, which
was difficult to rid. Mr. Durand stated a contract licensing
program is needed, but is premature. Mr. Durand stated he does
not have the luxury of making final decisions in his business
without doing all the homework. He suggested the legislature
gather assurity information from surrounding states, including
Oregon and Washington. Input is critical. Homework is essential

David Cogley, Builder, Helena, MT, stated SB 384 has been taunted
as the first step solution for independent contractors. As the
bill reads, registration requirement is to show proof of Workers’
Compensation Insurance coverage. There are other provisions of
Workers’ Compensation laws that provide exemptions. There are
certain kinds of exemptions for people depending on how business
is done, such as sole proprietor, independent contractor, and so
forth. It was not SENATOR FORRESTER’S intent that the exemptions
be precluded by SB 354. Mr. Cogley stated he is going to offer
an amendment to clarify that the contractors only need to prove
the class of Workers’ Compensation Law and compliance with
unemployment insurance law. That it, the contractors will either
show coverage or show exempt status.

Bill Pierce, Home Builder, Helena, MT, stated opposition to SB
354,
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Andy Skinner, licensed home builder for 30 years, stated
verbatim, "The consumers can’t be protected by laws, like we are
trying to do. This is a legal thing that is in the contract.

You can’'t make a level playing field, as the bill says, you upset
the checks and balances."

Tim Dean, Building Contractor, Bozeman, MT stated opposition to
SB 354.

Myles M. Egan, Billings Association of Realtors, stated
opposition to SB 354.

Jeff Engel, Home Builder, Billings, MT stated opposition to SB
354.

Bob Ross, Building Contractor, Kalispell, MT, stated opposition
to SB 354 in the current form.

Stan Helgeson, President of Home Builders Asgsociation, Billings,
MT, stated that the association opposes SB 354.

Darwin Nisson, Dynamark Security Center, a security arm
insulation, a highly regulated business and assurity bonded,
stated opposition to SB 354.

Gay A. Rye, Executive Officer, Home Builders Association,
Billings, MT, stated the 165 membership 1is strongly opposed to
SB 354 (EXHIBIT 20).

Pat Ford, Home Builder, Helena, MT, urged opposition to SB 354.

Hardy Edmonson, Vice-president Building Association, Bozeman ,
MT. stated opposition to SB 354.

John Agnew, Western States Insurance, Bigfork, MT, offered
written testimony against SB 354 (EXHIBIT 21).

Questions From Committee Members and Responses:

There were no questions from the committee.

Closing by Sponsor:

SENATOR FORRESTER told the committee that it is amazing that the
independent contractors have been "excluded". SENATOR FORRESTER
stated Chris Racicot’s name had been "excluded’. SENATOR
FORRESTER stated Chris Racicot’s name has been included in
correspondence. (SENATOR FORRESTER held up documents in front of
the committee so they could see the actual correspondence.)
SENATOR FORRESTER wanted to know how Chris Racicot was excluded.
SENATOR FORRESTER stated he received a letter from Chris Racicot
two weeks ago, before the bill came out to say Chris Racicot was
totally opposed to the bill. That is when Mr. Racicot became
"opposed" to the legislation. SENATOR FORRESTER stated he talked

950218LA.SM1



SENATE LABOR & EMPLOYMENT RELATIONS COMMITTEE
February 18, 1995
Page 22 of 38

with Stan Helgeson, although he testified, he and others were
left out. SENATOR FORRESTER stated he met with Carl Schweitzer,
Greg Hardy, and five or six other Billings people at the Sheraton
Hotel. Jeff Angles was at the Sheraton, yet he and the others
claimed to be left out. They said they wanted "left in the
loop", and two weeks later they send SENATOR FORRESTER a letter
stating they want out, not only are they going to oppose the
bill, but they are strongly opposed to the bill, without reading
it. SENATOR FORRESTER stated he is part of the industry, and
"ready Proud" that the opponents "really wanted to work with me."
SENATOR FORRESTER stated he worked with the Chamber of Commerce
and attended meetings, as well as other meetings. The MBIA has
nerve to testify that SENATOR FORRESTER didn’t work with the
Independent contractors. SENATOR FORRESTER stated he could not
believe the testimony stating cooperation was not offered on
either side.

The Association discussed the issue with the Department of Labor.
Senate Bill 354 is not a licensing bill. The registration will
be handled in the Department of Labor. If the Association is a
problem with the Department of Labor, it is a Governor'’s
Department, just like the Commerce Department. The Governor
appoints both directors. SENATOR FORRESTER stated he has nothing
to do with the directorship appointments. SENATOR FORRESTER
stated he asked Chuck Hunter, Department of Labor, yesterday what
exactly was the problem. Chuck Hunter replied that he had no
realization of the problem. Evidently, the Association did not
what the Department of Labor, but wanted the Department of
Commerce. SENATOR FORRESTER stated the Commerce Department would
be fine, and would be amicable to working with the Department,

if they wanted to come back at another time. SENATOR FORRESTER
stated the problem cannot go on. It has been going on for
fifteen years. Yet, the association wants another two years.

They say give them another two years, and they will return to the
legislature with a proposal. They have wasted three weeks of the
session, already. They wasted the time by not submitting any
input. SENATOR FORRESTER stated he actively solicited input.
SENATOR FORRESTER stated he cannot make sense of MIBA's Attorney
General argument. If the fiscal impact had been several hundred
thousand dollars, Mr. Dave Lewis, Budget Director, would have
identified and questioned that amount of money.

The Washington version of SB 354 has been in statute and amended
several times. SENATOR FORRESTER said he wanted to quote
something about the construction industry. He said, in fact,
SENATOR HARP stated in the report (EXHIBIT 20) that there are no
wilder, more independent entrepreneur spirit found anywhere
else, than in the construction industry. He maintained that
SENATOR HARP had said last summer, "to try to regulate
internally, is possible." They have to bring in a third party.
SENATOR HARP has been interested in Worker'’'s Compensation
forever. Since he has been in the legislature, he has been
interested in Workers’ Compensation issues. SENATOR FORRESTER
stated he is angry to have to address the committee in such a
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demeanor, that people have accused him of not working with them.
The bill is a result of many hours, at least 50 meetings with
people wanting input. SENATOR FORRESTER stated he worked with
the League of Cities and Towns. He removed the language "cities
and towns are held liable, if they do not check on the building
permit without being encumbered." ...SENATOR FORRESTER stated he
removed language after he worked with newspaper people and
discussed the Washington Bill. The newspaper people said if you
advertise in a newspaper and accept an advertisement,. the
newspaper is guilty. SENATOR FORRESTER stated he is willing to
work with people and take unwanted language out of the bill, but
is not willing to accept accusations of not working together.

Senate Bill 354 is a first step. SENATOR FORRESTER called the
committee’s attention to the Washington MBIA pamphlet (EXHIBIT
22) . The pamphlet states: "in order for any program to be of
value, there needs to be a number of aspects in place to assure
that this is not merely another excise tax, similar to the public
contract licensing program. One of these areas is the license
application process. The following is a sample for an
application process that could take place before any general or
specialty contractor who could legally have the ability to bid
and accept private and public constructions jobs. Annual
applications submitted by February 1. The fees commensurable to
the costs of the program for a federal specialty contractors.

SENATOR FORRESTER stated the annual proof of liability insurance
is not in the bill, but the annual application is. Insurance
industry people said they did not like the language, so the
language was taken out. The proof of employment insurance
Workers’ Compensation coverage was an issue, so the exemption
language was put in. The annual license card was not included.
Homeowners came in two years ago and testified. The idea of a
card was rejected. A certificate would suffice. SENATOR
FORRESTER stated he really thought he could work with these
people and come together with amendments to make the legislation
work, but the first step is necessary, or in two years, the
problems will be the same. If the contractors think that MBIA
can work for two years and bring a bill to the legislature for
unanimous approval, it is not possible. There will be last
minute deadlines anytime a bill of this magnitude is brought to
the legislature. There are 29 new sections in the bill. Chuck
Hunter stated he would work to further SB 354.

CHAIRMAN KEATING stated the Labor Committee will adjourn and will
meet for Executive Action upon adjournment. The committee will
take Executive Action some time today and interested people
should return and be available discussion. CHAIRMAN KEATING
stated he is hesitant to make a statement, but will make a
statement for the record. What the committee and the audience
witnessed during the hearing was a heated battle between two
groups. SENATOR KEATING stated to his knowledge, the substance
of the bill was never addressed. He stated he did not hear any
particulars regarding the specifics of the bill, only that it was
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a good bill and only that it was a bad bill. No cne elaborated
on what the bill would do. During Executive Action, there will
be give and take. SENATOR KEATING stated he hoped the emotions
would be held down, and people would talk with sense and logic.
The committee needs to thoroughly understand the proposed
legislation. CHAIRMAN KEATING stated, in his opinion, the
Independent Contractor Bill is absolutely necessary for the
coverage of Workers’ Compensation for the worker and home owner
protection when they hire an independent contractor. :-There has
been too much past abuse, something must be worked out, and done.
The meeting was adjourned, until the call of the CHAIR.

The Labor and Employment Relations Committee returned to Room
413/415 at 5:48 P.M.

The meeting was called back to order by CHAIRMAN TOM KEATING.
SENATOR CASEY EMERSON was excused.

EXECUTIVE ACTION ON SB 348

Discussion:

Senate Bill 348 was sponsored by SENATOR GROSFIELD, trying to cap
the assessment on Plan 1, for the school districts. There are no
amendments. ‘

Motion:

SENATOR AKLESTAD moved to table SB 348.

Discussion:

CHAIRMAN KEATING asked if anyone from the State Fund, Plan 1 and
Plan 2. CHAIRMAN KEATING stated, for the record, during the
testimony it was apparent that the school self-insure plan is one
of the largest bodies in the Plan 1 area. They are not
represented on the advisory council or on the council that
establishes the rates, rules, etc. CHAIRMAN KEATING suggested
the committee take note of the fact the self insured school are
not on the council. If at some point, that larger group could
get representation, it would lead to a settlement. The committee
should also be aware of the fact the formula needs to be
revisited so everyone is on the same page in regards to
establishing rates from some common base.

Vote:

The motion to table SB 348 CARRIED UNANIMOUSLY. SENATOR EMERSON
submitted a "Table" vote.
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EXECUTIVE ACTION ON SB 375

Motion:
SENATOR BENEDICT moved SB 375 DO PASS.

Discussion:

SENATOR BARTLETT stated she would like to note for the record
that she is severely disappointed in the State Fund for bringing
major, major pieces of legislation to the legislative session at
such a late date. SENATOR BARTLETT stated she would remind the
committee members who were in the 1993 Legislative Session and
the new 1995 members that Workers’ Compensation was a major 1993
issue. All bills went through a Select House Committee, the
House Labor committee, a Select Senate committee, and though
Senate Labor and Employment Relations committee. The process was
coordinated. In contrast, the legislature has had no
coordination of State Fund legislation this session. If this is
a sample of what the legislature has been led to believe to be
improved State Fund administration, there is a tremendous amount
of improvement that has yet to be realized. SENATOR BARTLETT
stated she is very disappointed in the State Fund for the timing
on the amendments. SENATOR BARTLETT stated the disappointment is
something she will not forget.

SENATOR BENEDICT responded stating SB 375 is his bill, not the
State Fund’s bill. The draft of SB 375 was submitted to the AFL-
CIO on December 10, 1994. The legislature has worked through the
process. The only reason SB 375 is as late in the session as it
is that he, SENATOR BENEDICT, tried to bend over backwards to get
absolutely everybody that wanted an opportunity to have some
"finger prints" on the bill, that opportunity. Finally, on about
February 3rd or 4th, we finished getting comments and started
sifting. We put together a bill that tried to address as many
concerns as possible. SENATOR BENEDICT stated he really does not
believe the State Fund had anything to do with the lateness of
the bill. SENATOR BENEDICT stated he would like to go on record
of saying the State Fund has done an absolutely great job of
coming along in the last couple of years.

SENATOR VAN VALKENBURG replied that he was sure SENATOR BENEDICT
did his best to try to reach out to everyone he thought would be
interest in SB 375, but not everyone was included, including
himself. SENATOR VAN VALKENBURG stated he doesn’t converse daily
with the AFL-CIO, but he had not heard anything about SB 375
until two days before it was heard in committee. SENATOR VAN
VALKENBURG stated he want to make the point that in his opinion
the payroll tax on employees would have never passed last session
were it not for the efforts of Democrats in the Senate to try to
really do something to solve a significant problem. SENATOR VAN
VALKENBURG maintained that if he had known in 1993 that the 1995
Session would have a bill that just cut benefits like SB 375
does, the Democratic effort would never had happened, not at all.
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SENATOR WILSON stated he would agree with both SENATORS BARTLETT
AND VAN VALKENBURG’s assessments. He remembers the 1993 scars of
compromise. SENATOR BURNETT stated he was in the 1973 Session
when the New Constitution -implemented payroll taxes. The
assembly was controlled by the Democrats and there was a
Democratic Governor. The unions, in tandem with the Democrats
slipped everything through.

Vote:
The DO PASS motion for SB 375 PASSED. A roll call vote was
taken, with SENATORS BARTLETT, VAN VALKENBURG And WILSON voting
NO.

EXECUTIVE ACTION ON SB 354

Discussion:

Ms. McClure stated she distributed the Forrester amendment to the
committee members. (EXHIBIT 23). Ms. McClure remarked that
SENATOR FORRESTER stated to her that the amendments are just the
first of a few amendments that the committee and he could agree
on. When the bill goes to the floor, there may be other
amendments. The amendment deals with issues commonly brought up
in testimony. J. Lenmark proposed the amendment, and SENATOR
FORRESTER wanted the amendment changed. One page 3,
clarification is made for proof of compliance with Workers'’
Compensation laws, rather than coverage. They want proof of
compliance with unemployment insurance laws. Washington State
calls their agents "statutory agents", and Montana calls the
agents, "registered agents", and the agents are required. So,
the amendment strikes "statutory’ and "if any,". SENATOR
FORRESTER stated information was brought forward in the fiscal
note. The limited liability companies also had to be addressed
and that function was taken care of in amendment, number 4. The
last amendment is on page 4, line 12. Mr. David Cooley suggested
the phrase "or any applicable exemption terminates" is inserted

following the word "expires". The certificate is wvalid until the
date the insurance expires "or any applicable exemption
terminates". To make it perfectly clear with amendments 1 and 2,

that the independent contractors’ exemption would be received.

Motion/Vote:

SENATOR BENEDICT moved to AMEND SB 354, 35401. The amendments
were approved by SENATOR FORRESTER.

Vote:

The motion to amend SB 354 CARRIED UNANIMOUSLY.
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Discussion:

SENATOR BENEDICT stated he listened to the bill’s presentation
and a lot of strident discussion. SENATOR BENEDICT stated he had
talked with SENATOR FORRESTER as well as members of the
contractor’s industry. SENATOR BENEDICT stated he was mystified
why the sides could not get together, as they both appeared to be
going in the same direction. It was difficult to ascertain what
they did not like about the bill, other than it was not the
independent contractor’s bill. SENATOR BENEDICT stated he would
like to offer a conceptual amendment, on page 4, line 29, to
bring the license fee up to $70, rather than $50, and make sure
there is enough money in the Special Revenue Account for the
license fees. He would also like to make sure no General Fund
money in used. If the $70 is not needed for administration, the
fund will build up. The change, if needed, could be made under
rule making authority, or they could come to the 1997 Session and
request additional funding.

Motion:

SENATOR BENEDICT moved to amend SB 354. Page 4, line 29, strike
"$50" and insert "$70". Ms. McClure stated she would research
the bill to find out if the change has to be make in any other
place in the bill.

Discussion:

CHAIRMAN KEATING asked if the bill specifies where the money is
supposed to go. SENATOR BENEDICT stated the language says the
"money must be deposited under the State’s Special Revenue
Account to the credit of the Department of Administration....

The bill is very specific. SENATOR VAN VALKENBURG asked what
makes the committee think that $50 is not enough, how was the
conclusion reached? SENATOR BENEDICT stated he reviewed the
fiscal note. There are about 8,000 contractors in Montana, based
on the Department of Commerce’s data. Fifty dollars in fees is
not adequate to cover the cost of the program, especially if all
penalties approved to the General Fund. The Department
recommends that the registrations fees be increased to $70, which
would be enough revenue to cover the program, based on the
assumption there are 8,000 contractors.

Vote:

The MOTION to AMEND SB 354 CARRIED, with SENATORS AKXLESTAD and
WILSON voting NO.

Motion:

SENATOR BENEDICT moved SB 354 DO PASS AS AMENDED.
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Discussgion:

SENATOR AKLESTAD stated what concerns him is that the proponents
are very willing to assess a fee. Now the fee has been raised
$20. In most cases, but not all cases, the fee will be on
someone else. SENATOR AKLESTAD stated he does not know if he
agrees with the procedure. There are many disgruntled people and
much animosity between the factions because there have not been
more proposed agreements. SENATOR AKLESTAD questioned the
legislation’s completeness. SENATOR BENEDICT stated he agreed
with SENATOR AKLESTAD. SENATOR BENEDICT stated he read the
proposals in the contractors’ newsletters, and the proposals went
further than the amendment. The contractors do not disagree.
The proposal is not theirs, and that is why they disagree. The
proposal includes licensing and registration, creates a bigger
bureaucracy, and has a lot more rule making authority.

CHAIRMAN KEATING stated the reason he left SB 110 become dormant
was to find a better way to legislate the problem. CHAIRMAN
REATING stated he tried to protect small employers who were
getting stabbed in the back. Those "stabbers" were filing as
exempt independent contractors. They would change their minds
and "do the stabbing". The testimony demonstrated there are a
lot of bucks out there, and they are "hitting" the small
employers. The committee heard testimony from a home owner who
had gotten clobbered. CHAIRMAN KEATING stated that something has
to be done to slow down the mess. Senate Bill 354 moves in the
correct directions. The committee heard from independent
contractors who were in favor of the legislation. SENATOR
KEATING stated $50 to $70 is not a reason to question the purpose
of the bill. There is plenty of time for people to work out
problems. The bill needs to be refined and adjusted. People who
want to be independent contractors will have to provide for their
own liability. They will not be able to "stick" someone else.
This is the purpose of the legislation.

SENATOR VAN VALKENBURG asked how the bill applies to a contractor
who does not have employees, but works only on his/her own.
SENATOR FORRESTER, replied that each independent contractor would
register with the Department of Labor, and would have to declare
whether they would be covered under State Fund or if they would
seek an exempted independent contractor status. At that point,
they would furnish a bond to the Department of Labor and would
declare up to two recognized trades. The Department of Labor
would issue the AB test. SENATOR VAN VALKENBURG asked about a
carpenter who build decks, does that person have to register?
SENATOR FORRESTER said one section applies to the "the brother-
in-law built" deck. A causal-manner work description is used for
work done under the policy holder insurance, and the contract is
not needed. The brother-in-law, under existing law, is in the
business of building deck, would have to register, etc. SENATOR
VAN VALKENBURG stated he tended to agree that there ought to be
state agency responsibility, rather than county attorney based
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responsibility. SENATOR VAN VALKENBURG stated he will work with
SENATOR FORRESTER and others to hone SB 354.

Vote:

The DO PASS AS AMENDED motion for SB 354 PASSED with SENATORS
BAER, EMERSON and AKLESTAD voting NO.

EXECUTIVE ACTION ON SB 384

Discussion:

Ms. McClure stated the amendment goes along with the Gray Bill
(EXHIBIT 23). CHAIRMAN KEATING stated the starting point for SB
384 is the Gray Bill.

Motion/Vote:

SENATOR BENEDICT moved to AMEND SB 384 (38401) (EXHIBIT 24).

Discussion:

Ms. McClure explained SB 384 and SB 374 addresses some of the
questions raised in committee by proponents and opponents,
primarily to coordinate the two bills. The amendments do not
change the substance of the bill. There is an amendment on both
bills, 39712316. As introduced, the amendments conflicted. The
amendments now match. The language talks about a designated
advisory organization. In SB 374, a rating organization was
acknowledged. Page 9, sub 1, the Gray Bill says "everyone is
required to be a member of licensed, advisory organization or a
licensed rating organization. Testimony on SB 374 talked about
optional membership by the State Fund. So, 39712316 would look
the same in both bills. "Advisory" will be deleted to include
rating, and it will be designated. ‘

Page 19 of the Gray Bill, the amendment originated by SENATOR
HARP’s concern about who can get a copy of loss recoxrds,
Amendment 15. The amendments are bolded and capped. Designated
people, only, get the information. Permission must be obtained
for the businessperson CHAIRMAN KEATING asked who can get the
payroll and loss run information. Ms. Lenmark stated the only
entities who can get the information without getting permission
are a licensed producer, which is the insurance agent, or a Plan
2 carrier, or a Plan 3 carrier without the State Fund. Anyone
else would have to get written permission.

Page 20 dealt with the "an advisory" insertion. Page 22 brought
in a new section, Section 19. Part 4 will be a rating
organization if Part 4 is applicable. It will be an "advisory
organization" if Part 10 is applicable, upon codification. The
underlined information is existing law. CHAIRMAN KEATING asked
Mr. Kaleczyc how the rating organization setup will work and who
is subject to what. Mr. Kaleczyc replied each year under the
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proposed legislation, the NCCI or anyone else, who has an
advisory organization, rating organization and does Work Comp
rating, would have to apply to the Insurance Commissioner and pay
a $100 specified fee. The Insurance Commissioner requires
certain criteria. The criteria is itemized on page 22 and 23 of
the Gray Bill. The Insurance Commissioner designates the entity
that meets the Workers’ Compensation Advisory Organization
criteria. Previously, the organization was called a rating or
advisory organization; and historically, the two terms were used
interchangeably. Mr. Kaleczyc explained the following scenario.
Assume, there are two licensed advisory organizations, the NCCI
and "XYzZ". The Insurance Commissioner would designate one or the
other to receive all the classification and grading information
to establish the advisory rates. Designated organization would be
required to file the advisory rates with the Insurance
Commissioner. Advisory rates would be the loss rates under this
legislation. Then, each Plan 2 Carrier would file, and
information concerning overhead, taxes and profits etc. would be
included. 1Individual Plan 2 carriers would be required to submit
such information. CHAIRMAN KEATING asked if the rates are set at
non-specific dollar amounts, or are the rate set within code
ranges, so the insurer would pick the dollar amount. No, there
is a specific dollar amount. For example, code "ABC" will have a
rate $1.00 per hundred. Under the legislation, Plan 2 carrier
would submit figures for overhead and profits. The Plan 2
amounts could vary. For the sake of example, the percentages
could come in at 20% or 18%. Now, the consumer Work Comp business
could say that one Plan 2 group has a 20% overhead and the other
has an 18% overhead. That amount would be attached to the basic
$1.00 per hundred rate, so the respective charge would be $1.20
and $1.18. Knowing this information the prospective customer can
call the private insurance carrier and the State Fund and compare
prices. Knowing the amount, a call to the State Fund would find
out their amount for the class code rate. The consumer would
then compare private insurance carrier rates with the State Fund
and make a business decision. CHAIRMAN KEATING asked if the
advisory organization would establish a fair rate for coverage.
Mr. Kaleczyc stated the fair rate is based on actual loss
experience. CHAIRMAN KEATING stated the insurers can deviate
from that amount depending on their overhead, costs, and the
competitive level they want to achieve, called competition in the
market place. Mr. Kaleczyc stated under existing law, Plan 2
insurers can file Insurance Commissioner DVL advisory
organization rates. The big difference was, when NCCI filed the
rates, they took a composite average of all the overhead costs.
In the future there will be the actual loss experience cost
presented by each company The actuarial will drive the
determination of the advisory organization with regards to the
Montana rates. The NCCI actuarial use the rates. That was why it
was important to work out acceptable language concerning Plan 2
carriers, NCCI and the State Fund. So, even if the State Fund did
not belong to the designated organization, the designated
organization get would get the State Fund loss information. The
actuarial rates need to reflect what is really happening.
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CHAIRMAN KEATING stated, the composite actuarial information is
what determines where Montana ranks in the rate list, whether
Montana is high, low, or within competition with surrounding
states. Instead of using just State Fund actuarial information,
NCCI can now set rates using private carrier experience
information. If the private carriers have lower experience, the
figures can help to being down Montana’s overall rate. Mr.
Kaleczyc stated that is what is currently happening. NCCI takes
the loss gathered from the State Fund, AIA members, and a few
companies, who do not belong to the AIA or any other
associations. The difference is, when NCCI currently produces
that information, NCCI inputs the average overhead. So the rate
gathered and filed with the Insurance Commissioner reflects pure
losses, but it averages the State Fund plan 2 overhead costs.
Rather than deal with averages, the new way will not average the
overhead costs. The figure will be exactly what the cost was by
class codes, concerning injuries, losses, etc. This is the big
difference between the new legislation and the old statutes. The
new system will produce "clarified" information using pure loss
information. Consequently, the pure actuarial costs would be
calculated and used to benefit future legislation. The
information would be reflected over time for actual advisory rate
publications.

From page 29 to 31, the word advisory is inserted, as necessary.
The last big amendment is 2316. Existing law required the State
Fund to belong to NCCI. Under the proposed legislation, State
Fund will belong to a licensed Workers’ Comp advisory or a
licensed rating organization. The State Fund has to belong to
one or the other. The last amendment deals with who can buy the
information. The information can be sold, but first Rick Hill'’s
permission must be obtained. Except as provided in Title 33,
Chapter 16, Part 10, a Workers’ Compensation advisory
organization or other person may not without first obtaining the
written permission of the employer, use, sell, or distribute an
employers’ specific payroll or loss information, including but
not limited to experience modification factors. There is a
coordination instruction on page 32 of the Gray Bill (EXHIBIT
25) . If the act passes and if the act amended 39-71-2316, then SB
21 is void. The bill has already gone to the Governor's office.
The reason the SB 21 would be voided is because of an 1993
enrollment error, stating the fund needs to belong NCCI.

SENATOR BARTLETT asked Mr. Swanson about the amendment on page 1,
amendment 7, which stated the State Fund is required to belong
one or the other organization. How will the amendment effect
State Fund. Mr. Swanson deferred the question to Nancy Butler.
Ms. Butler stated the amendment clarifies what State Fund is
currently doing.

{Tape: Two; Side: One: Extreme Static and background noise)

SENATOR BARTLETT noted for the records a reminder to all the
insurers. The 1993 Legislative Session approved a data base
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system that is essential for a standardized information system.
that having specified working with the task on the data bases
system that was approved in the 1993 session. It is absolutely
essential from SENATOR BARTLETT'S point of view that
classification of employment codes are elements that need to be
standardized, so the data base information is compatible with
nation wide information systems.

Vote:

CHAIRMAN KEATING stated the amendment has been moved. The
committee is finishing with amendment questions. The motion to
amend SB 384 CARRIED UNANIMOUSLY.

Motion:

CHAIRMAN KEATING stated the bill with the amendment is being
considered. The DO PASS AS AMENDED motion for SB 384.

Digcugsion:

SENATOR VAN VALKENBURG stated the main reason for the bill is to
make the State Fund more attractive to employers because
employers will be able to find out there is a more competitive
environment for Plan 2 offerings. When this happens, there will
inevitably some loss of Plan 3 market share. The committee has
discussed the problems the loss of market share creates for Plan
3. SENATOR VAN VALKENBURG asked Mr. Swanson to comment on loss
of market share created problem. SENATOR VAN VALKENBURG stated
he does not want to hear later that SB 384 created a tremendous
market share loss for Plan 3 that was not anticipated. Mr.
Swanson stated the State Fund was writing 70% of premiums at the
beginning of the fiscal year. We lost a certain amount of market
share, but the fact we were writing so much, really talks about
the healthy compensation climate. It is healthy that business is
back in the state. The bill is a healthy bill. It addresses loss
experience cost, which basically the State Fund is already doing.
State Fund operating expense goes into the current year’s rate
making information.

Vote:

The motion of SB 384 DO PASS AS AMENDED PASSED UNANIMOUSLY.
SENATOR EMERSON VOTED YES.

EXECUTIVE ACTION ON SB 374

Discussion:

SENATOR BENEDICT stated 37401 amendment is two pages long (see
EXHIBIT 26). A handwritten Gray Bill was distributed to help make
the amendments easier to follow. The thrust of the amendment
does two thing. One, they coordinated with SB 384, which was
just passed. The language is the same concerning the advisory
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rating, as the language in SENATOR HARP’s bill. There was a
committee concern about the default remaining unsatisfied. Page
two, line 14 rectifies the problem. It reads " The State Fund is
required to issue or insure any employer in the state that
requests coverage and if they refuse to provide coverage, unless
an employer or employers principals have defaulted on a State
Fund obligation, and the default remains unsatisfied." . The
amendments bring the same language into the bill, that was passed
in SB 384, about the rating advisory organization. They make one
small change to say it "remains in default". Ms. McClure talked
about line 22. If someone wanted to make sure the liability
insurance provided was related. The language was not narrow

enough, so the word "by related employment" was entered on line
22,

Motion/Vote:

SENATOR BENEDICT moved to AMEND SB 374. The motion on the Harp
amendment passed with SENATOR WILSON VOTING NO.

Motion:

SENATOR BENEDICT stated the amendment takes care of concerns that
some people have about the State Fund selling or being in a
competitive environment with the private companies selling their
services. It is a conceptual amendment: Page 2, line 27,
following "public", strike "or private". The effect is to say
that if State Fund is going to sell services, they can only sell
the services to public entities". This takes the State Fund out
of competition with private companies. CHAIRMAN KEATING asked if
the private carriers can offer services to public entities. Ms.
Lenmark stated the private carriers could only be offering these
kinds of services, typically, to those they are insuring. There
are other private companies, not insurance companies, who also
offer these services and offer them to public entities. CHAIRMAN
KEATING asked about the Helena claimant who thought the State
Fund should not be competing with private companies because State
Fund has an advantage. SENATOR KEATING stated the concern was
that the State Fund would go out and start competing in the
private market. The claimant’s concern was not about the public
market. SENATOR AKLESTAD asked if he could have an example of
the private insurance. Rick Hill, Chairman State Fund, stated
the State Fund currently offers insurance to groups of private
businesses. The State Fund contracts with associations to
provide coverage to the groups for some of the services the State
Fund would normally enter into with individual insurers, through
the group, which is a private entity. The State Fund have been
approached by some individual who are currently self-insuring,
and may be interested in returning to the State Fund. These
people have concern about how their previous claims might be
administered if they switch from self-insurance groups or plans.
The State Fund would like to be able to handle such services.

The amendment would restrict the State Fund from being able to
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offer this arrangement to public entities and would not be able
to offer it to private entities.

Vote:

The motion to accept the conceptual amendment to the Harp
amendment on SB 374 passed with SENATORS KEATING AND AKLESTAD
voting NO. :

Motion:
SENATOR BENEDICT moved to amend the amended amendment.

Discusgion:

CHAIRMAN KEATING asked about page 2, starting on line 22. The
language says, "in addition to charging a premium the State Fund
may assess a policy charge on each policy issued in order to
cover its administrative costs". CHAIRMAN KEATING stated it
sounds to him that the State Fund can charge a premium and also
put a surcharge on for administrative costs. CHAIRMAN KEATING
stated he does not see any private carriers charging a premium
and adding a surcharge for administrative costs. The action may
or may not drive business away from the State Fund, but the
legislature is giving the State Fund additional edge for charges.
State Fund can say that their premium is this amount, but then
they add the administrative costs. Carl Swanson stated currently
small business are charged a minimum premium of $ 494. The
charge involved 6,700 or 32% of the customers. The legislation
proposes to eliminate the minimum premium and coming up with a
policy charge which would be $95 or less for all insurers. The
amount would be charged to all policy holders because there is a
cost to servicing each policy. This will help most of the small
businesses. Over all, the large policy holders’ rate is not
competitive with Plan 2. There may be a future loss of business.

SENATOR VAN VALKENBURG stated the committee heard SB 348 earlier.
What is the administrative cost. Mr. Swanson stated in the
insurance company most private carriers charge a minimum premium.
Most State Funds have a minimum premium and charge a rate that is
between an expense constant and a premium/risk factor. The
amount is approximately $750, so the Montana charge is
significantly less, and for a difference purpose. This bill would
reduce the small businesses in Montana by $194 off the cost of
the vast majority of businesses. The amount that would be
charged is about $95. SENATOR VAN VALKENBURG stated this 39-71-
201 statutes talks about an administration fund. Then there is
the desire to assess a policy charge to cover administrative
costs. SENATOR VAN VALKENBURG stated both the administration
fund and the administrative costs sounds the same. Mr. Swanson
stated SB 348 is a Department of Labor Bill and is for
administrative assessment. SENATOR BARTLETT further explained
the two charges are completely different. One charge is for
Department of Labor’s functions and is a fee that the State Fund
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pays. The other charge is State Fund’s charge to the policy
holders for administering the policy.

{Tape: Two; Side: Ome}

Vote:

The motion of SB 374 DO PASS AS AMENDED. A roll call vote was
taken with SENATORS BARTLETT, EMERSON, VAN VALKENBURG. AND WILSON
voting NO.

Motion:

SENATOR BENEDICT asked to move to reconsider the action of the SB
374 for purposes of amendment.

Vote:
The motion passed with SENATOR WILSON voting NO.

Discussion:

SENATOR BENEDICT stated SB 374 is an important bill with some
good language. If it would help the bill, he would offer to
strike section 1, which basically put it back that is section 3,
subsection 1, lines 19-23. 1In section 3, sub. 1, strike the
entire sub. one, and renumber subsequent sections. We are
striking lines 10-23, the changes. It will put everything back
to the original minimal premium. Hopefully the amendment will
help pass the bill.

The motion to restore section 3, subsection 1, to the current
statutory language. SENATOR AKLESTAD said he agreed with the

amendment. The bill is important and needs to be discussed on the
floor.

Vote:

The motion to Amend SB 374 CARRIED. SENATOR WILSON and BARTLETT
VOTING NO.

Ms. McClure asked for clarification. 1Is the xing out the
coverage of related liability insurance, the whole sub 1, back to
the original language. SENATOR BENEDICT stated he want to leave
the language in the bill. What SENATOR BENEDICT want to address
was the minimum premium. Take the sentence out that begins "The
State Fund... through administrative costs". CHAIRMAN KEATING
asked if the discussion changed anyone’s vote. SENATOR AKRKLESTAD
stated the amount went back to the minimum.

SENATOR VAN VALKENBURG stated he is still concerned about the
subsection 4 provision about the sales of services to public
entities. It is his understanding that the reason the State Fund
wants this ability is because there are apparently some former
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Plan 3 customers who have decided to go out on their own. Now
they have changed their minds and want to come back to State Fund
under the Plan 3. State Fund does not know how to deal with the
claims filed while they were out. That is no reason to have the
State Fund go out and start selling safety consultation services.
SENATOR VAN VALKENBURG stated he is not sure about the collection
or charges or premiums. The State Fund really needs is the
authority to adjust and settle claims. The State Fund does not
have to be in the business of competing with private businesses
that are providing safety consultations services. SENATOR
BENEDICT stated he struck "or private entities" out of the bill
for the very reason. So, State Fund could consult with the
Department of state governments or other governments to help them
in their safety programs. SENATOR VAN VALKENBURG asked a
hypothetical question. If Missoula County has a contract with
ABC Safety Consulting, the change will mean the State Fund can
now propose to provide safety consultation to Missoula County.
This would potentially undercut the private company. CHAIRMAN
KEATING asked if the state already has the obligation to provide
a safety program upon request. Mr. Hunter stated under the
Safety Culture Act, the state has a responsibility to provide
safety consultations. The state does have a safety program, but
those are primarily for public entities. CHAIRMAN KEATING stated
the State Fund will be competing with the state safety program.
SENATOR BENEDICT asked Carl Swanson to elaborate. Mr. Swanson
explained State Fund is currently supplying safety consultation
services to the State of Montana. One of the areas is the
Department of Labor Uninsured Fund. Other Departments may find
occasions for services at some point in time through State Fund
to access into the information system. The claims management,
protection and prevention programs, etc. would benefit.

SENATOR BENEDICT stated the 1993 Legislature asked the State Fund
to start operating like a business, and to utilize services and
available tools. The system will be up and running in approxi-
mately two years, but authority is needed to plan for the future.
Mr. Swanson stated, as President of the State Fund, he feels the
ability to sell is significant, since the State Fund is
attempting to run the Department like an insurance company. The
various components of the bill are necessary for the State Fund
to be an efficient business. State Fund has lost $3M worth of
business in 1995. To enhance financial stability, many state
funds are moving in the same efficient direction.

SENATOR BARTLETT asked if the individual safety consultation
companies sell the safety services to entities, other than those
entities they insure. Ms. Lenmark replied yes. Blue Cross Blue
Shield sells claims management service, while they are not the
insurer involved. Blue Cross Blue Shield (BC/BS) sells under the
state self insured medical program. SENATOR SUE BARTLETT
clarified the answer. Since Blue Cross Blue Shield handles
several lines of insurance. Workers’ Compensation is only one
line of insurance that BC/BS sell.

950218LA.SM1
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Vote:

The motion SB 374 DO PASS AS AMENDED CARRIED. A roll call vote
was taken. SENATORS BARTLETT, VAN VALKENBURG, and WILSON voting
NO.

EXECUTIVE ACTION ON SB 110

Motion/Vote:

SENATOR BILL WILSON moved to TABLE SB 110. The motion CARRIED
UNANIMOUSLY.

950218LA.SM1



SENATE LABOR & EMPLOYMENT RELATIONS COMMITTEE
February 18, 1995
Page 38 of 38

" ADJOURNMENT

Adjournment: The meeting was adjourned at 6:43 p.m.

ENATOR }'OM K@HING, Chairman

MARY FLORENCE ERVING, ‘Secretary

TK/mfe
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MONTANA SENATE
1995 LEGISLATURE
LABOR AND EMPLOYMENT RELATIONS COMMITTEE

ROLIL CALL ‘ : DATE <§Q4L¢~L~01 (YESAE
d

NAME PRESENT ABSENT EXCUSED

LARRY BAER <

SUE BARTLETT

STEVE BENEDICT

4
4
JIM BURNETT | 4
CASEY EMERSON &

FRED VAN VALKENBURG 4
BILL WILSON ¢
¥
¥

GARY AKLESTAD, VICE CHAIRMAN

TOM KEATING, CHAIRMAN

SEN:1995

wp.rollcall.man
Cs-09
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MONTANA SENATE
1995 LEGISLATURE

LABOR AND EMPLOYMENT RELATIONS COMMITTEE
ROLL CALL VOTE

DATE  A-/5-95 ‘BIILL NO. \%57ﬁ/ Nm:BER D

MOTION: QM b 77/ ﬂ& /%_55 /jj /4”7&%6/65/

| NAME AYE | NO
LARRY BAER X
SUE BARTLETT &
STEVE BENEDICT X
JIM BURNETT X
CASEY EMERSON \ 2
FRED VAN VALKENBURG X
BILL WILSON &
GARY AKLESTAD, VICE CHAIRMAN +
TOM KEATING, CHAIRMAN X

SEN:1995
wp:rlclvote.man
Cs-11
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38-71-201 MCA
This statute requires the department (DOLI) to levy an administrative assessment to pay for operating cost based on equitable allocation procedur.
PLAN | % PLAN 1 % OF TOTA
% INC/DEC ASSESSMENT SCHOOLS GROUP ASSESSME!
INCREASE OVER PLAN ] OVER PRIOR PAID BY SCHOOLS GROUP ASSESSMENT PAID BY
YEAR TOTAL ASSESSMENT PRIOR YEAR. ASSESSMENT YEAR SCHQOQOLS GROUP ASSESSMENT INCREASE SCHLS GRC
1991 © $2,357,786 $468,549 3% $12,552* 05%**
1992 $2,588,500 10% $679,130 45% 24% $162,477 1194%** 63%
1993 $3,262,708 26% $539,970 (20%) 30% $160,679 (1%) 49%
1994 . $4,122 644 s 26% $1,100,115 104% 32% $356,222 122% 8.6%
1995 $3,582,236 (13%) $1,136,304 3% 31% $350,376 2%) 9.8%

* 1 12 MONTHS OF THE YEAR

**NOT ACCURATE PARTIAL YEAR VS FULL YEA
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B % OF THE % OF TOTAL
PLAN | ASSESSMENT
WORKLOAD WORK LOAD
1994 . TOTAL % OF PLAN | INDICATOR % OF TOTAL INDICATOR
WORKLOAD ALL ASSESSMENT |ATTRIBUTED TO| ASSESSMENT | ATTRIBUTED
CLAIMS 1070 6063 5317 16633 28013 32% 17.65% 8.60% 3.82%
WORK COMP 2 38 78 131 247 32% 5.26% 8.60% 0.81%
COURT
HEARINGS/LEGAL [¢] 19 29 06 144 32% 0 8.60% 0
REHABILITATION
DLI 2 13 14 74 101 32% 15.38% 8.60% 1.98%
REHABILITATION
SRS ' 0 29 42 163 234 32% 0 8.60% 0
MEDIATION 10 141 177 701 1019 32% 7.09% 8.60% 0.98%
MINING INSPECTIONS 0 . 606 74 258 938 32% 0 8.60% 0
(FIELD HOURS)
SCHOOLS PAID 32% OF THE 1994 PLAN | ASSESSMENT (1 ,100,115)
JAND 8.6% OF THE TOTAL ASSESSMENT (4,122,644) |
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WHAT AIA’s PROFOSAL DOES

AIA propeses a competitive rating system for workers’
compensation insurance in Montana. It adopts the approach of the
Maryland rating law that parallels competitive rate law
enactments in recent years in Virginia, Pennsylvania, Delaware,
California, and Missouri. Under AIA’s draft, the statistical
organization (NCCI) will be autherized to collact only loss caost
data. As it does currently, it will actuarially assess the data
and prepare a recommendation representing an actuarially
predictive value of future loss costs. Unlike current practice,
individual insurers will be required to develop and file their
own expense and profit rating components.

NCCI-developed loss costs will be subject to the Insurance
Department’s advance review for compatibility with accepted
actuarial standards. If the NCCI’s filed loss costs are not
disapproved within 30 days, they are deemed approved., If an
insursr’s final rate is not lower than the NCCI-approved loss
costs, the insursr’s final rate is effective upon filing. Rates
in a competitive market are deemed not excessive. In a
competitive market, the Insurance Commissioner may disapprove a
rate if inadequate or unfairly discriminatory. In a market found
after hearing to be non-compatitive, the Commissicner may reguire
ratas to be pre~filed at least 30 days prior to their effective
date. The Commissioner may suspend a rate found to be not in
compliance with the statute and may order prospective rate
adjustment on any policy then if sffect.

* * *

American Insurance Association
January 1994
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MONTANA COMPETITIVE RATING
'FOR WORKERS' COMPENSATION COVERAGE
SENATE BILL 384
PREPARED BY
AMERICAN INSURANCE ASSOCIATION

The Current System:

Montana workers' compensation rates for the Plan 2 carriers
are currently set by the Classification and Rating Committee. The
C & R Committee is a statutory committee (MCA Section 33-16-1011)
made up of two insurance company representatives, an employer, an
insurance agent and a representative of the State Fund. Proposed
rates are filed with the C & R Committee by the National Council on
Compensation Insurance [NCCI]. Insurers are required to submit
loss and expense data to NCCI. The data are actuarially evaluated
to predict costs over the following year. Aggregation of industry-
wide loss and expense data affords greater accuracy and promotes
competition.

A rate request consists of many elements: the estimate of
losses expected over the ensuing year (known as loss costs or pure
premium, adjusted for trend and loss development), loss adjustment
expenses (the cost incurred by claims management), operating costs,
taxes, assessments, license fees, other fees, and average insurance
company profit.

Once approved by the C&R Committee, the rates are filed with
the Insurance Commissioner. Insurance companies are required to
use the filed rates, although they are permitted to deviate
slightly from the filed rate based on individual company
experience.

The result is that Montana policyholders do not get the full
benefit of a competitive market for prices when they look to
purchase workers' compensation insurance.

Years ago, when the law was first passed, the database to
provide rating information was not as sophisticated and advanced as
it is now. The law was appropriate for its time. It no longer is.
In recent years, some states have modernized insurance commissioner
oversight of workers' compensation ratemaking. There is a trend
among the states to rely more on individual insurers to develop
their own expenses. The terms "open competition," "competitive
rating," or "loss cost rating" often are used to describe these
approaches.
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What Will Happen to Montana Rates when Competition is Required?

Currently, like all other states 15 years ago, Plan 2 insurers
are prohibited from using rates different than those approved for

use in Montana. Senate Bill 384 removes the requirement that
competitors on the C&R Committee set rates and require all other
insurers to adhere to them to do business in the state. Each

company will be required to create its own final rates to be used,
based on their own expenses, profit margins, fees, overhead, etc.
NCCI [or the designated organization] will continue to file
information, but it will be limited to the actual costs of paying
claims in the state.

The Insurance Commissioner must determine if there is a
competitive market in the state, and monitor the market to insure
that rates are not excessive, inadequate, nor unfairly
discriminatory. The bill provides guidelines for the Insurance
Commissioner to make that determination. The Commissioner has the
authority to stop a company from using improper rates, and return
premium if it does.

States with competitive rating laws, like Senate Bill 384,
have generally seen lower rates in those states where the previous
rates had been adequate because of the required competition. Rates
have gone up in those states where insurers needed to increase
prices to cover their costs. But rather than averaging out rates
to take into account efficient and inefficient insurance company
costs, prices in states with laws like Senate Bill 384 more
accurately reflect individual insurance company CcOSts.

Policyholders will have the benefit of shopping around and
getting the best rate available for their business, something they
cannot do now. The money businesses may save on rates can be used
for business expansion, creating more jobs, higher salaries, better
benefits or lower prices.

The designated workers' compensation advisory organization,
under the bill, would collect information only dealing with the
actual costs of paying claims in the state. Each individual
insurance company would have to review their own profit factors,
expenses, overhead costs, fees, etc. and arrive at their own final
rates. 34 states, including Oregon, Utah, Colorado and South
Dakota, have changed their rating laws over the last 12 vyears
requiring insurers to compete.

Montana most recently saw a rate decrease in the "fully
loaded" rates. If that trend continues, rates can be expected to
go down even further, on average, because of increased competition.
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Who Makes Sure Insurance Companies Compete?

The Commissioner of Insurance must determine, using
quantitative data, the level of competition in the market. If the
market is found to be uncompetitive, the Commissioner has the
authority to impose rates. If an insurer improperly uses a rate,
the Commissioner would have the power toO return improperly
collected premiums to policyholders, and, should the insurance
company not comply, the Commissioner has the power to fine
companies up to $1000 per violation, or to suspend the company's
license to do business in the state.

Does the Bill Require NCCI to be the Designated Advisory
Organization?

No.

The National Council on Compensation Insurance [NCCI],
comprises insurance companies providing workers' compensation
insurance, as well as other noninsurers. Insurers are required to
submit loss and expense data to the NCCI. These data are
actuarially evaluated to predict costs over the following year.
Aggregation of industry-wide loss and expense data affords greater
accuracy and promotes competition.

Under the current system in Montana, NCCI is the licensed
statistical organization that submits advisory rate recommendations
to the Insurance Commissioner for review prior to insurers'
authority to use them.

Under Senate Bill 384, however, the Insurance Commissioner may
designate any rating organization that is licensed to assist him in
regulating Plan 2 insurers. It is appropriate that the Insurance
Commissioner, the impartial regulator, designates the advisory
organization, rather than the selection being made by insurance
companies competing in the workers' compensation market.

What is the Impact on the State Fund?

The bill has no impact, in any way, on the manner in which the
State Fund currently does business.

The impact is limited to the Plan 2 insurers, requiring them
to compete with each other on the rates they use for Montana
policyholders. Under the bill, the State Fund has the option of
providing their information to other organizations.
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Are Benefits Affected?

No. Senate Bill 384 does not affect who gets benefits, how
many benefits they may get, how long they get benefits, nor how
benefit levels are determined. The bill deals only with prices
Plan 2 insurers charge, and how they arrive at those prices.

What is the Fiscal Impact on the Insurance Commissioner?

While the fiscal note indicates that there will be one FTE
required under this bill, that FTE is required to regulate under
the current law. There should be no increased cost to ‘the
Commissioner's office, save necessary expenses associated with
rulemaking.

Is the Law Based on any Other Model?

Yes. The law is based on an NAIC model, adopted October 1992,
which has been modified to conform to Montana's insurance
regulatory scheme and the unique status of the State Fund outside
that regulatory scheme. The use of that model is consistent with
an increasingly large portion of the Insurance Code.



STH"TE LY
B 8iT 1O
DATE__

LBOR

& EMPLOYMEN

BILL NO.

Montana Competitive Rating
for Workers' Compensation Coverage

Senate Bill 384

Other States With Competitive Rating Laws:

Alabama
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Georgia
Hawaii
Illinois
Indiana
Iowa

Kansas
Kentucky
Louisiana
Maine
Maryland

Michigan
Minnesota
Mississippi
Missouri
Nebraska

New Hampshire
New Mexico
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Texas

Utah

Vermont
Virginia
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Section 1 - Definitions

Sets out the new definitions of a competitive marketplace in
the state, new terms related to requiring individual insurers set
their own rates for policyholders, as the State Fund currently
does, but does not apply to the State Fund, defines a workers'
compensation advisory organization and specifies that the
information filed by that organization on behalf of Plan 2 insurers
is limited to the cost of paying claims in Montana and is not to
include individual insurance company profit, expenses, overhead,
license, fees, etc.

Section 2 - Competitive Market

A competitive market 1is presumed to exist, unless the
Commissioner finds otherwise. The Commissioner is required to use
quantitative economic analyses to measure the competitiveness of
the market. That analysis is to include the number of insurers
operating in the state, market shares of the insurers in the state,
ease of entry into the market, market concentration and insurer
profitability.

Section 3 - Ratemaking Standards and Commissioner's Review

Rates may not be excessive, inadequate or unfairly
discriminatory. Standards are set out to define what constitutes
excessive, inadequate and unfairly discriminatory rates, including
expenses, profits, 1loss experience, catastrophe hazards and
dividends, savings and unabsorbed premiums returned to
policyholders.

Section 4 - Dividends _
Dividends and other forms of premium return from insurers to
policyholders are specifically permitted.

Section 5 - Advisory Organization

The Commissioner shall annually designate an advisory
organization to collect data from insurers and the State Fund
through a uniform statistical reporting plan. The advisory
organization would file and have approved by the Commissioner a
uniform experience rating plan to measure individual employer's
safety and loss ©prevention effectiveness, and a uniform
classification system for Plan 2 insurers. The State Fund would be
required to provide data under the uniform statistical reporting
plan, as is done currently, but would not be required to adhere to
the uniform experience rating plan or classification system. These
requirements do not alter the way in which the State Fund does
business today. Specifically permits plans to permit the return of
premium, or premium credits or debits based on past or expected
loss experience of an individual policyholder.
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Amendments proposed by the State Fund would allow the State
Fund to belong to an advisory organization other than the
organization designated by the Commissioner, but would require the
reporting of information under requirements similar to this
section. ~

Section 6 - Interchange of Rating Plan, Data and Cooperative Action
in Ratemaking

Cooperative activity is 1limited to that needed to provide
information to licensed advisory organizations for statistical
reporting, loss experience reporting and the classification system.
The Commissioner has oversight of the interchange of information.
This section does not apply to the State Fund.

Section 7 - Rate Filings

The advisory organization is limited to filing information
relating to the costs of paying workers' compensation claims in
Montana, and 1is specifically prohibited from including any
insurance company profit, expense, other than claim payment
expenses, overhead, tax, license, fee or other individual insurance
company factors in its filings. Where necessary, information from
out of state may be used. Individual insurance company profits,
costs, overhead, taxes, fees, etc. may not be included in the
information filed by the advisory organization and must be provided
to the Commissioner by the individual insurer. Insurers may adopt
the loss cost filings of the advisory organization and add their
expenses, profit factors, overhead, taxes, licenses, fees, etc.
This section does not apply to the State Fund.

Section 8 - Rate Filing Review

Filings must be on record for review by the Commissioner a
minimum of 30 days before going into effect, unless the
Commissioner disapproves of the filing, requests an extension or,
approves a shorter time period. This section does not apply to the
State Fund.

Section 9 -- Improper Rates

If the Commissioner finds that a rate is in violation of the
law, he or she shall order its discontinuance, and apply a premium
adjustment to any policy then in force. If a rate is disapproved,
the last approved rate shall be reimposed for the next year, unless
the Commissioner approves otherwise. The Commissioner's findings
must be made in accordance with accepted actuarial standards. The
Commissioner shall order the return of any improperly collected
premium. This section does not apply to the State Fund.

R S,
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Section 10 - Restrictions on Certain Insurers

The Commissioner may require special review of an insurer's
filings, if he or she finds it to be in the best interests of the
insurer and policyholders of the state. This section does not
apply to the State Fund.

Section 11 - Delay of Rates in a Noncompetitive Market

The Commissioner may require additional filing review time if
he or she finds that a competitive market does not exist, provides
written notice for an extended of the review period, or, if
requests for additional information have not been met. This
section does not apply to the State Fund.

Section 12 -- Consent to Rate
If a policyholder provides written agreement, a rate in excess
of that otherwise approved may be used. This section does not

apply to the State Fund.

Section 13 - Acts Reducing Competition Prohibited.
Insurers and advisory organizations may not
*monopolize or attempt to monopolize, combine or conspire
to monopolize the business of insurance, subdivision or
class;
*agree with each other to charge or to adhere to any rate
or rating plan other than that filed and approved by the
Commissioner to be in compliance with this act;
*agree with each other to restrain trade or 1lessen
competition;
*agree with each other to refuse to deal with any person
in relation to the sale of insurance; or
*interfere with any insurer in making its own rates or
charge rates different than any other insurer.
The advisory organization may not require adherence to its rates or
prevent any insurer from acting independently. This section does
not apply to the State Fund, but will apply to the advisory
organization of which the State Fund is a member if State Fund
amendments are adopted.

Section 14 - Advisory Organization - Permitted Activity
The advisory organization may:

*develop statistical plans including class definitions;
*collect statistical information from members,
subscribers or any other source;

*prepare and distribute rate information related to the
costs of paying workers' <compensation claims in
accordance with the statistical plan and in such detail
so that insurers can interpret the information according
to their own methods or interpretations;
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*prepare and distribute manuals of rating rules and

schedules, that do not include information which can be

used to calculate final rates without additional outside

information;

*distribute information that is on file with the

Commissioner and open to public inspection;

*collect, compile and distribute past and present prices

of individual insurers, if such information is available

to the general public;

*conduct research and collect information on the impact

of benefit level changes;

*prepare and distribute rules and values for the uniform

rating plan; and

*calculate and disseminate premium modification factors.
This section does not affect the current business practices of the
State Fund.

Section 15 - Advisory Organization - Prohibited Activity

The advisory organization may not compile or distribute
recommendations relating to expenses, profits, overhead, taxes,
licenses, fees, etc. This section does not apply to the State
Fund.

Section 16 - Penalties

The Commissioner may apply a $500 fine per violation; $1000,
per violation if the violation is willful to any insurer or the
advisory organization. The Commissioner may suspend the license of
any insurer or the advisory organization for failure to comply with
an order of the Commissioner. This section does not apply to the
State Fund, but will apply to the advisory organization of which
the State Fund is a member if State Fund amendments are adopted.

Section 17 - Appeals from the Commissioner

Appeals of an order, decision or act of the Commissioner may
be appealed to District Court. This section does not affect the
current business practices of the State Fund.

Section 18 - Amends Section 33-16-303, MCA
Amends the current law to clarify correct internal references.

Amends Section 33-16-403, MCA [NOTE: This Section is not included
in the original bill, but will be included in the State Fund
amendments, if they are offered.]

Permits that only one workers' compensation advisory
organization may be designated at one time. The designated
advisory organization must renew its license on an annual basis.
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Section 19 - Amends Section 33-16-1002, MCA

Specifies that this act applies to Plan 2 insurers making of
premium rates for workers' compensation or employers liability, but
not reinsurance.
Section 20 - Amends Section 33-16-1011, MCA - The Classification
and Rating Committee membership and term.

Deletes reference to "rating organization," and replaces it
with "the advisory organization designated under [section 5]."

Section 21 - Amends Section 33-16-1012, MCA - The Classification
and Rating Committee Powers

Deletes the authority of the Classification and Rating
Committee to establish rates.

Section 22 - Amends Section 39-71-435, MCA
Deletes reference to "rating organization," and replaces it
with "the advisory organization designated under [section 5]."

Section 23 - Amends Section 39-71-2204, MCA
Section 24 - Amends Section 39-71-2205, MCA
Section 25 - Amends Section 39-71-2211, MCA

Deletes reference to the naticnal council on compensation
insurance, and replaces it with *"the advisory organization
designated in section 5."

Section 26 - Amends Section 39-71-2316, MCA

Deletes reference to the national council on compensation
insurance, and replaces it with "the advisory organization
designated in section 5." Requires State Fund membership in
advisory organization.

If State Fund amendments are adopted, this section will
require State Fund membership in a licensed advisory organization,
but not necessarily the designated advisory organization.

Section 27 - Repeals Sections 33-16-1004 and 33-16-1005, MCA, the
current rating law.

Section 28 - Coordination
Section 29 - Codification
Section 30 - Saving Clause
Section 31 - Severability

Section 32 - This act is effective upon and applies to rate filings
made on or after October 1, 1995.
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MEMORANDUM

American Insurance Association

TO: Bruce Wood
FROM: David Corum
DATE:  December 13, 1994

RE: Montana workers' compensation insurance market

As expected, Herfindahl-Hirschman Index (HHI) scores indicate a highly non-
competitive workers’ compensation insurance market in Montana. Jce Palermo explained to
me that the U.S. Department of Justice uses the following guidelines in interpreting HHI
results in the context of reviewing a proposed merger or acquisition. An HHI score of less
than 1,000 indicates that a market is generally competitive. A 1,000-1,300 score indicates
moderate competition and justifies a closer examination of specific structural features of the
market in question. A score exceeding 1,800 indicates serious market problems and is likely
to receive very close examination by Jusdce, The HHI score for Montana’s workers'
compensation insurance market in 1993 is 5,394, (The countrywide HHI for workers’
compensation in 1993 was 302.) The solea reason for Montana’s
high HHI score was the State Fund’s 73% market share.
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WORKERS' COMPENSATION
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TOP S0 REPORT

COMPANY NAME

STAT LINE PREMIUMS
COOE CODE WRITTEN
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SHARE

T SU SQUAR
(D.2W.) CUMULATIVE (MARKET SHARE)2 M OF O’_ £3

KEMPER NAT IN8 cO3
UBERTY MUTUAL GROUP
AMER INTERN GROUP
CIGNA GROUP
MONTANA LOGGERS EXCH
ARGONAUT INS GROUP
NATIONWIDE GROUP
REUANCE INS GROUP
FIREMAN'S FUND COS
CNA INS COMPANIES
HOME INS COS§
TALEGEN INS GROUPS
OLD REPUBLIC GEN GRP
AETNA LIFE % CAS GRP
LEGIONINS CO
ZURICH INS GRQUP-U §
TRAVELERS INS GRCUP
ST PAUL GROUP
ITT HARTFORD INS GRP
JOHN DEERE GROUP
LUMBERMEN'S UNCRG AL
CONTINENTAL INS COS
MIDWEST EMPLRS CAS
ORICN CAPITAL COS
SAFECQ INS COMPANIES
UNITED STATSS FAGGR
FEOERATED MUTUAL GRP
BALOWIN & LYONS GRP
PHICO INS CO
EMPLOYERS RE GROUP
CHUBB GRP OF INS COS
SENTRY INS GROUP
CUNA MUT INS GROUP
ROYAL INS GROUP
TIG HOLDINGS GRQUP
REPUBLIC WESTERN INS
PETROLEUM CASUALTY
HIGHLANDS INS GRCUP
FARMERS INS GROUP
GULF INS GROUP
AMER FINANCIAL GROUP
ATLANTIC MUTUAL COS
PHOENDX INS GROUP
NAT AMERICAN NS
CHURCH MUTUALINS
NORTHWESTERN NAT GRP
INDIANA LUMBERMN MUT
GENERAL ACC GROUP
EMC INS COS
FLORISTS MUTUAL GRP
TOTAL TOP 50
TOTAL ALL COMPANIES

r4
o

SRS RN S SRS RS SRS S R L R N R R R S R R R RS R RA R R R R R R R R RS R R R R

14 985338400
14 752802800
14 @22758800 9o
14 5389,177.00 858
14 3.281,031.Q 519
14 324730800 547
14 3,097,789.00 483
14 299415800 477
14 235348900  aTS
14 2.004,142.0Q 18
14 1,95547.00 A
14 1436,143.00 .08
14 155991700 243
14 1,53733600 245
14 126820800 202
14 124854800 198
14 100554900  1.70

14 €2,05808.00
4 RSN 10

15.68
11.98

14 1,008,595.00 1.61
14 §33,265.00 1.33
14 81331200 129
14 429.018.00 0.58
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AT A GLANCE

Under the current systam in Montana, the National Council on
Compensation Insurance, as the licensed statistical organization
in Montana, submits advisory rate recommendations to the
Insurance Department for review prior to insurers’ authority to
use them. NCCI is comprised of insuranca companies providing
workers’ compensation insurance, as well as othar non-insurers.
Insurers are required to submit loss and expense data to the
NCCI. These data are actuarially evaluated to predict costs over
the following year. Aggregation of industry-wide loss and
expensa data affords greater accuracy and promotes competition.

A rate request consists of many elements: The estimate of
losses expected over the ensuing year (known as loss costs or
pure premium, adjusted for trend and loss development), loss
adjustment expenses (the cost incurred by claims management),
operating costs, taxess, assessments, and other fees, and profit.
States differ in how these rate elements are treated for nurposes
of Insurance Department review and approval. The rate procsss is
closely supervised by state government.

v All stataes by statute require that rates be adequate but
not excessive, and that they distribute costs falirly among
policyholders.

v All states actively exercise their regulatory authority to
ensure compliance. There are various approaches to state
regulation.

v Some states allow insurers to adopt the rating
organization’s recommended rate without express Insurance
Department approval, while others, such as Montana, provide
effectively for prior approval by raequiring NCCI to file proposed
rates before their effective date. Montana, as do some other
states, limits NCCI’s developed rate to an advisory rate,
pexrmitting insurers to adept its advisory rate (once approved) or
an alternative rate.

+/ Other states require loss costs to be submitted for
approval but raquire individual insurers toc file their own
expenses., :

v Still others requira the rating organization to develcp a
full, final rate, subject to Insurance Department approval. This
rating system is similar to the practice in most states.

In recent years some states have modernized Insurance
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Departnent oversight of workers’ compensation ratemaking. There
is a trend among the states to rely more on individual insurers
to develop their own expenses. The terms "open competition,"
"competitive rating," or "loss cost rating"” often are used to
describe these approcaches. However, they do not necessarily
describe the relative degree of pricing freedom intended.
Therefore, what is crucial to understanding a rating system is
the role of the rating organization, the extent to which its
decisions are subject to prior approval, and the extent to which

individual insurers can implement a rate without prior approval.
Also of crucial importance 1Is the standard of reviaw.

2

Mentana regquires the NCCI to collect data cn losses,
expenses, profits, licenses, fees, and other asscciated expenses,
because under Montana law the NCCI is required to develop a fully
developed and trended final advisory rate, including an allowance
for expenses and reasonable profit.

Illinois, Maryland, and Oregeon all are known as "competitive
rating" jurisdictions; but the role of the rating organization,
as well as the relative extent of pricing flexibility in each,
differ markedly. Illinois allows the rating organization to
develop a final rate which insurers may adopt. Prior approval is
not required for either the rating organization’s filing or
individual insurer filings. Orsgon, on the other hand, requires
each insurer to separately gain approval of its own loss costs,
notwithstanding the approval given to the rating organization’s
loss costs filing. Maryland requires prior approval of the
rating organization’s loss costs filing which individual insurers
can adopt ("reference") in sstablishing their own final rates
(adding in their own expense/profit factors) without prior
approval. In all cases Insurance Commissioners still have' the
authority to disapprove an implemented rata if it fails to meet
the statutory standard.

Mul=iple levels of prior approval =-=- requiring prior
approval of a rating organization-developed loss cost element, as
wall as of the individual insurer-developed expenses/profit
component -- combina the worst features of all rating laws --—
requiring each insurer to absorb the expenses and endura the
uncertainty of developing each component of its own rates,
subjecting both the rating organization’s activities, as well as
individual insurer actlvities to prior approval, while preventing

the timely review and ilmplementaticn of necessary rating
adjustments.

The standard of raview is also an impertant consideration in
avaluating a rating law. Although all states by statuta require
that rates not be excessive, inadequate, or unfairly .-
discriminatory, they differ in how they interpret this standard.

Many states relying on greater individual insurer
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responsibility to develop their own rates look to cempetition in
the marketplace as the test of whether a rate is excessive or
inadequate and prasume that a competitive market exists.
Maryland’s and Michigan’s Insurance Departments, for exanmple, are
required to issue an annual report on the daegree of competition
in their respective markets for workers’ compensation, predicated
on accepted actuarial standards. The National Assoclation of
Insurance Commissioners’ Model Conmpetitive Rating Law,
promulgated in the early 1980s, states 2xpressly that: "Rates in
a competitive market are not excessive." Many states, such as
Minnesota, and Delaware have incorporated this language expressly
into their rating laws while others, such as Missouri and
California, have adopted this concept impliedly.

* % *



CITY OF BILLINGS

OFFICE OF CITY ADMINISTRATOR m
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P.O.BOX 1178
BILLINGS, MONTANA 69103
(406) 657-8433
FAX (406) 657-8380 EMAIL: mswatson @ billings.lib.mt.us

February 17, 1995 SRR R

W. Jim Kembel T ey
. (8, 17

1100 Knight Street 'L'.;1r47‘/'“///z—"’?‘“:‘:}"'“‘"—"——~~

Helena, Montana 59601 e o 8 35/

RE: BENATE BILL 354

Dear Jim:

I have reviewed the provisions of Senate Bill 354 as submitted by
Senator Forrester. The bill proposes a gelf-funding registration
program for contractors in the State of Montana.

The City of Billings has received consistent ingquiries by its
citizens for enforcement of City standards as it pertains to
irresponsible contractors. Most contractors perform work in a
responsible manner. However, others are the cause of shoddy
workmanship and unsatisfactory performance for the citizens of this
community. For example, recent hail storms caused a rash of
roofing contractors to appear in our community. Some of those
contractors have cost our residents thousands of dollars for
improperly installed roofing,

The proposal of Senator Forrester provides for a registration of
contractors and appropriate bonding. The registration mechanism
supervised through the state may or may not affect the problem of
faulty workmanship from irresponsible or incompetent contractors.

It is a start that the City of Billings believes would provide a
long term registration program of legitimate contractors but
address a long term intent of testing and training legitimate
contractors. Senate Bill 354 should be seriously examined.

Sincerely,

N -
S
Mark 5. Watson

City Administrator

MSW:bm

Rﬂny;,s 77'1}!1‘.
. PN

Billings
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Concrete Construction Company
P.O. Box 30623
Billings, Mt. 59107

To: Senate Committee
From: Gerald Seeley and Don Hunter

Re: SB354

February 17, 1995

To whom it may concern,

[ PR
| S A To)
< e

DA Pl 15, 1995
BILL MO, S5 35’;/

As the owner of Concrete Construction Company I would like to urge
you to support senate bill 354 if under the Notice to Customer it
includes Workmans Compensation data and also Liability Insurance

information.

Singerely,

}Qﬂé@é%y Z -
Gerald Seeley
Owner
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February 15, 1995

TO WHOM IT MAY CONCERN:

HIGH TECH CONSTRUCTION wants to go on record as supporting Senate Bill #354. This
bill is a necessity to protect the private sector from liens, negligent work and breach of contract
problems. This bill is needed to make sure all contractors are in compliance with laws governing
Workers' Compensation coverage and Unemployment Insurance coverage.

This bill will protect the public from unreliable, financially irresponsible and independent

contractors. It will also put all contractors on a "level playing field" during the bid process on
contracts.

Please support Senate Bill #354 by voting "YES".
Cordially yours,

HIGH TECH CONSTRUCTION

PN

James F' Haar, President

JFH/cic

1201 4TH AVENUE NORTH, P.O. BOX 31511, BILLINGS, MT 59107 (406) 248-3700 FAX (406) 248-3776
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Fred & Carol Stevenson
3300 Alexander Road
Billings, MT 59105

259-9771

I would like to address Senate Bill #354

I am, generally, in favor of the Bill. However, I think there
are a few areas in which it does not go far enough.

1 In order to obtain a Contractors License, there should be some
kind of documentation to prove that the contractor is qualified to
do the job and some kind of continuing education program.

2 Regarding bonding, there should be an appeals board or
arbitration board, so that small claims do not get costly or over
looked.

3 There should be some manner of enforcement that would make it
mandatory to use Licensed Contractors for all construction. A
home owner could build on his own house, but, any hired work
should be done by a Licensed Contractor.

4 There should be an on-going education for the general public
regarding how to use a Licensed Contractor. There should also be
education on mandatory reporting of the cost of the job, similar
to a Form 1099, for income tax purposes. (Many small jobs are
not reported for state or federal taxes.)

5 This licensing should be under the Department of Commerce.

I feel the licensing of Contractors is important. It should
be looked at more carefully and made more efficient for multiple
purposes. Things it should address more thoroughly are Workers
Compensation and Independent Contractor exemptions.

Thank you for considering my views.

Fred W. Stevenson




February 17, 1995
3335 John O'Groats Ct.
Billings, MT 58101

Gentlemen:

1 support Senate Bill #354 and ask you to do the same.
Sincerely,
Kralg/Kincaid

Owner, Kincaid Drywall
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FEBRUARY 16, 1995
SUBJECT: SENATE BILL #354

DEAR COMMITTEE MEMBERS,

WE ARE IN SUPPORT OF SENATE BILL #354 AND WOULD ALSO HOPE ALONG WITH THIS
BILL THE RULES WOULD INCLUDE LIABILITY & WORKMAN’S COMP. INSURANCE REQUIREMENTS.
WE FEEL THIS WOULD GO FAR IN PROTECTING THE GENERAL PUBLIC OVERALL. WE THANK
YOU FOR YOUR CONSIDERATION IN THIS MATTER.

SINCERELY,

AL SCHAFF

s

AIR CONTROLS CO.,INC.

2024 2nd Avenue North .
Bozeman, Montana 59715 Billings, Montana 591 o1 . Livingston, Montana 59047

(408) 587-6292 ¢ PHNEs, Vioiidha (406) 222-1332
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Star Service, Inc.
Mechanical Contractors

26 SOUTH 24TH STREET P.0. BOX 1560 BILLINGS, MONTANA 59103-1560 =g SN

PHONE: (406) 259-3756 FAX: (408) 259-2420
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February 17, 1995

Re: SENATE BILL # 354
CONTRACTOR REGISTRATION

Dear Senators:

Star Service, Inc. is a licensed Montana Contractor (License
No 1373 A) and as such we favor the above Bill.

Currently Major Contractors, such as ourselves, are forced
to comply with Registration Laws, Workers Compensation Laws,
Liability Insurance laws, etc. and we feel that it is in the
best interest of the public that all who offer contracting
services be bound by equal rules.

Thank you for your favorable consideration of this Bill.

Sincerely,
STAR 3E C INC.

Plumbing Healing Ao Condilioning Industrial Piping



RICHS MODERN FLOORING

713 MAIN BILLINGS, MONTANA 59105 248-3656
RESIDENTIAL AND COMMERCIAL
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Senate Committee
To Whom It May Concern:

We are in support of Senate Bill #354.

A 2

Richard A. Miller



Christopher J. Racicot

Mormntana Executive Director
Bulldmg Suite 4D, Power Block
Industry Helena, Montana 59601
Association (406)442-4479

{406) 442-4483 Fox

e :
February 18, 1995 ; 17
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Senate Labor and Industry Committee ERDL_ S35

Montana State Legislature

Helena, Montana

1994-1995 Officers
President

StanHelgeson, Billings
First Vice President
BobRoss. Jr., Kalispell
Second Vice President
Sam Gates, Missoula
Treasurer

Mark Meek, Helena

Past President

Eugene Graf, Bozeman
Builder Director

Mark Lindsay, Helena
Nationa! Representotive
TimDean Bozemen
Associate Director

Frank Armknecht, Bozeman

Build PAC Director

Re: Senate Bill 354
Contractor Registration / Licensing

Dear Senator Tom Keating and Committee Members:

My name is Chris Racicot and 1 am the Executive Officer for the Montana Building Industry Association.
For the Committee’s benefit it is necessary to make one distinction very clear up front. The only
difference between licensing and registration are competency requirements/entrance exams, and
continuing education requirements. Other than that registration and licensing are synonymous terms in
every regard.

The concept of licensing or registration has some merit if a need is determined and it is done properly,
however. this bill has not been properly thought through and as a consequence does little to accomplish
any good for Montana.

This bill has been touted as an answer to some of the Independent Contractor and Workers’ Compensation
issues which exist in the construction industry in Montana. However, this bill will not solve those issues -
it will merely burden those legitimate contractors who follow existing laws and create an even tighter
underground construction economy than presently exists today.

The construction industry in Montana has been completely precluded from the development of this bill.
In-fact only one person in Montana has had any input to this Washington based law. Even if this issue
was one of public health and safety - excluding the regulated industry would still be inappropriate. This
bill was introduced just one week prior to this hearing and this was the first time the industry has had any
chance to see its content. This is not a good way to begin public policy in Montana. Especially, in light
of the fact that the Washington based law for which this is modeled is severely flawed. (Ref. Tom
McCabe’s letter from the Building Industry Association of Washington.)

The concept of licensing or registration is not new to the building industry. Recently the MBIA
commissioned a statewide licensing committee with representatives from every local chapter in the state to
study the issue in cooperation with other interested organizations such as the:

Montana Contractors Association,

Surety industry of Montana,

Department of Commerce,

Department of Labor and Industry,

State Fund and city and county governments
to study and draft a complete proposal for possible consideration in the next legislative session. This issue
demands time and deliberation of all the implications and details involved. Montana’s industries must be
a part of that process. With that, here are some specifics about the bill itself.

JimCaras, Missoula



New Section 4

In reference to the title, this bill does not directly address the Independent Contractor Exemption
Issue in any way. In fact, it may create a conflict with current law. (More information regarding
this conflict is available from the MBIA’s legal council.)

Program Location

This bill proposes to locate this program in the Department of Labor, however the administrating
government agency needs to be a pro-business entity familiar with professional occupational
licensing administration and enforcement. .

Recently, a bill that transfers three other licensing programs from the Department of Labor to the
Professional and Occupational Licensing Division of the Department of Commerce was
introduced - it would stand to figure that this program should also be handled by the same agency
for some very practical reasons. (1) the POL Division is familiar with licensing, (2) they are
setup for the administrative, legal, investigative and enforcement challenges.

New Section 3 and 15

The only way to enforce these new sections under this proposal is through the County Attorney,
which is not at all a successful route. All the licensing boards (at the POL Division) have had
experience in this area and only a very small percentage ever get prosecuted. If this is to be
routed through the administrative hearing process with the Attorney General’s office to be acting
on behalf of the DOLI as the hearings examiner, the amount of cases would severely tie-up the
Agency Legal Services Bureau of the Department of Justice at a cost of $53 per hour.

This cost pencils out to an estimated $2000+ per case just in the costs for the hearing

examiner. The costs for the in-house council representing the DOLI would be as much or more
for preparing and trying the case. With all the potential claims against the surety bonds that
would arise the fiscal impact could be into the hundreds of thousands of dollars annually.

New Section 6

This bill would be an administrative nightmare to have each registrant be up for renewal at
different times instead of having one renewal date and a grace period. To illustrate, one
contractor might be good for the one year, another contractor whose bond is only good for six
months would only be registered and effective for the six months, yet the fees paid would be the
same.

New Section 8

This section sets the issuance, renewal and reinstatement of certificates at a maximum of $50.
For approximately 8000 contractors this would provide $400,000. How is this going to support
the enforcement needed for the program? For example, New Section 11 states that contractors
must show the contractor’s current registration number on advertising. The enforcement of this
section alone would be very costly because again enforcement is through the administrative
hearing process. Since this is one of the biggest problems this program will be faced with, will
the program have the resources to enforce this section. Same with New Section 13.

Public Contractors License Program

It does not combine or abolish the present and worthless Public Contractors License Program
which is just an excise tax depositing approximately $255,000 into the state general fund
annually. Instead it creates an additional license in another agency for the same construction
industry professional.
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Public Education
This bill has no funds specifically set aside to educate the consumer or the industry about the
program or anyone’s responsibilities. We as a private industry on the other hand, have
developed a consumer information brochure that we will try to cooperatively distribute to each
point of contact a consumer may have with the construction industry (such as lumber and
hardware outlets, banks, trade associations, government agencies, etc.). (Sec the enclosed
example of the brochure entitled STOP Protect yourself and vou home befere you hire a
contractor.)

This bill does little to serve and protect the pubic dealing with the construction industry.

Texas as big and as populated as it is - along with 18 other states does not have any type of
contractor licensing or registration. If Texas is functioning okay without licensing surely
Montana can do better. Most of the problems with contractors and the public evolve from vague
contractual agreements and consumers not doing their homework and being personally
responsible.

It is difficult for the State of Montana to protect its consumers from unprofessional business
practices if the consumers are not willing to educate and protect themselves first.

Competency Requirements

There are no provisions for entrance exams and continuing education requirements. Again, in
the discussions throughout the MBIA’s different local chapters, many individual groups want
these requirements if there is to be a licensing or registration program. If the State of Montana
truly wants to protect the consumer, competency requirements should be a part of this process.

Industry Based Board

This legislation provides nothing for the creation of an industry based board to deal with
complaints and licensing issues. Many of the ideas in this bill are just not going to be
enforceable or arbitrated if a board is not an intimate part of the makeup of any registration or
licensing program. Additionally, the exceptionally high legal costs outlined in this bill could be
almost eliminated if a board were established to arbitrate complaints and claims.

Administrative Rule Making Process
Many of the details of this law should not remain with the administrative rule making process.
Particularly if there is no industry representation in the form of a board.

Fines

All funds from fines and violations are deposited into the general fund and do not offset the costs
of enforcement of the program. It is in direct contradiction with the new model legislation to
allow an agency to recover some of the investigative fees expended in necessary enforcement
practices.

More Regulation

This bill creates further regulations on the construction industry and opens the door for more
regulations down the road while it does little to protect the already legitimate operator. It makes
no sense in this era of less regulation, less government and less spending to add another useless
program to the public’s purse.

Bonds

The fees, bonds and insurance's must be fair and affordable to small and large contractors.
Surety bonds are difficult to obtain and therefore can preclude some contractors from doing
business especially in the rural areas of Montana. Further, is the surety bond a (1) penalty bond
or (2) is it a bond for specific damages?



14. Rural Impact
With this bill and its requirements, restrictions and regulations many rural areas may be limited
in the services available from the construction industry. This will happen simply because many
small contractors will not be able to or want to comply with this new program nor, on-the-other-
hand, will they want to break the law so many will just stop doing business. As a result,
affordable housing will be negatively impacted. Further, a window for an underground economy
will be open for those who will operate and not comply with the program. How many tax dollars
and work comp dollars will we see go with that business?

15. A True Licensing Program
A true licensing program should basically do the following:
Protect consumers.
Protect legitimate contractors.
Protect the State of Montana.
Enhance the quality of service and products delivered by construction industry.
Force out-of-state firms working in Montana to follow Montana law.
Spread responsibility of withholding and tax obligations to all in the construction
industry.
g. Encourage all contractors to follow existing laws by closing many of the loopholes.
This bill does little to further any of these.

mo Ao oW

16. Enforcement
Enforcement should be the right of anyone with a vested interest in an open project. They may
include, but should not be limited to, the following individuals:
property owner,
general and/or sub contractor,
State of Montana DOLI, DOC, and/or DOR field investigators or safety inspectors,
city/county building permit officials,
bank or mortgage officials,
city/county law enforcement officials.
The program should also implement specific enforcement and complaint mechanisms to include:
800 # Inquiry System to verify status of application and licensing requirements,
h specific complaint process and penalties,
i an 8 member industry based complaint and arbitration board,
i an audit process,
'k 4 - 6 agency investigators to inspect complaints.

mo Ao o

17. Timelines
This bill should have some specific Timing guidelines, such as:
a. Program to be in place by October 1, 199-.
b. One time 90-day application grace period to end December 31, 199-.
c. Annual renewal period to run from February 1 to January 31 of each year.

Basically, this is justa LET’S MAKE SURE EVERYONE HAS WORK COMP bill. There are few
problems with the present work comp and independent contractor exemption laws. The problems do exist
are being addressed through the work comp reform efforts of the past two years and monitored by for
example the Work Comp Fraud Team. The true problems with the work comp and independent
contractor exemption laws are not with present statute, but rather with the non-compliance of the statute -
and unfortunately no matter how much we try - it is difficult to legislate compliance. Montana already
has too many laws that are not enforceable - let’s not create any more.
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In visiting with one individual interested in this issue, it was suggested that perhaps we should pass this
bill with an amendment that would render this bill active in January of 1997 and work out some of the
details in dispute during the interim. At first glance this may not be a bad idea, however this is exactly
why many of the laws that come out of this legislature fail to be good, effective and enforceable laws.
With a plan such as that - we are put in a position of breaking something just so we can fix it. Why put a
broken program in place and then work to fix it, it would be much more prudent to:

1. Gather all the involved interests.

2, Identify all potential problems.

3. Research and organize and all potential solutions.

4. Implement proper solutions to correct the problem right the first time.

Therefore, due to the fact that there are so many differences of opinion within our own organization
(MBIA) that we must resolve and the fact that this proposal has surfaced at such a late date (2-10-95)
during this legislative session with almost no input from someone in Montana, we must oppose Senate
Bill 354 in its entirety.

Thank you for your consideration and please kill this bill.
Sincerely,

Christopher J Racicot
Executive Director
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Chris Racicot, Executive Vice President
Montanta Home Builders Association

7 W. 6th Avenue, Suite 4-D

Power Block Building

Helena, MT 59601

Dear Chris:

Pursuant to our discussion, here’s some information on Washington State’s registered contractor
law,

The law which went into effect in the late 1960’s was a compromise--consumer groups and some
builders were calling for builder licensing and testing.

The registered contractor law has had some benefits. Consumers, homebuyers, etc. can now
check and see if a contractor is registered. Further, the registration requires the contractor to
post a bond and provide some minimal insurance. So, if problems occur in the construction
process, homebuyers may get some relief.

The registered contractor law has also created some difficulties. For starters, the law has not
really been enforced by Washington’s Department of Labor and Industries. It is easy for
builders to avoid getting registered. Consequences are limited. And, L&I projects that today--
after 25 years with this law and many amendments—over 30% of contractors are not registered.

Cities and counties have been unwilling to take any responsibility for enforcement.

Further, labor organizations have successfully fought BIAW's efforts to amend the law to require
employees to take some responsibility. Currently, if an employee is injured while working for
an unregistered contractor, his medical, retraining and other claims costs are paid by registered
contractors (out of the workman’s compensation pool). Over 30% of claims filed in the
construction industry come from employees of unregistered contractors. So registered
contractors pay premiums which are 30% too high.



Mr. Chris Racicot
February 16, 1995
Page Two

BIAW continues to try to modify our state’s contractor registration law and make it workable.
But until it’s enforced by L&I and until local governments and workers take some responsibility,
the law will always be flawed.

Best regards.

Sinccrely,

Tom McCabe
Executive Vice President

tom\racicot.216
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TESTIMONY ON SENATE BILL 354

Mr. Chairman and members of the committee my name is ‘Bob Durand.

I have been affiliated in the surety industry for 24 years and have
been active in underwriting contractor for contract and license
bonds for that time. I am currently doing Dbusiness
consulting/surety.

I have been asked to review Senate Bill 354 by Chris Racicot of the
Montana Building Industry Association for my input and to share my
opinions as the bill required surety bonds. I will go through some
of the section of this bill and offer my views.

SECTION 1 - Purpose is to afford protection to the public from
unreliable fraudulent, financially irresponsible or incompetent
contractors.

- This type of protection require the state or regulating body
to not only license contractors working the in the state of Montana
but also to investigate the contractors similarity to how a surety
company would underwrite a contractor. Bonds are not another
insurance policy. Bonding can be best compared to high grade
financing or qualifying at a bank for a loan. The larger the bond
the more difficult it is to qualify. Again the smaller contractor
is the one that has the problem qualifying. They need to do a
thorough check into the 3 C’s of bonding, cash, character and
capacity.

- Cash can be verified with appropriate financial
information.

- Character reflects on ones knowledge and business
traits possible credit referencing.

- Capacity related to past experience in the field
acquired knowledge of the industry and the ability to
obtain appropriate insurance and surety needs.

All of these issues are noted in Section 4 Application for
registration. However, the knowledge and staff to accomplish this
task in not in place and needs to be extensive to do the job
correctly.

SECTION 13 - Disclosure statement requirement refers to contracts
between 1,000 and $60,000 with no apparent requirements for
contracts in excess of $60,000. The bond requirement in their
"notice to customers"™ is for $6 M for a general and $4 M for a




specialty contractor that has been posted with the State of
Montana. This may infer that a consumer has protection to $6 M in
the event of claim on his contract. I think this is somewhat
misleading for the following reason.

Say we have 10 consumers that have a contract with the same
contractor for say $10 M each and he has slipped by the
investigation and licensing process and in fact is not reliable and
does not competé his projects. There will be 10 consumers trying
to get a part of the $6,000. Really not much is available to each
of them. Then when we get to the specialty trades were less may be
available as that is only $4, 000. Let me take this one step
further and say these contractors are unable to obtain a surety
bond. They then need to place a cash or other type of property
bond with the state. This cash bond could dilute the contractors
working capitol and help in his demise as he does not have all of
his cash available to pay subcontractors or suppliers.

Just a couple of examples here that might clarify this:

Lets take roofing contractors. Say we have a heavy hail year
where our existing instate contractors cannot complete the
needed work in a reasonable time. This will entice out of
state contractors to flood into Montana and soak up the
excess. Say each of these contractors does 20 roofs all
unsatisfactorily. The $4,000 bond requirement for a
specialty trade doesn’t give much protection to the consumer.

Another problem I observed a number of years ago was in
Bozeman. They had a couple of contractors from out of state
that specialized in putting on fireplaces to existing houses.
The fireplaces they installed were not done to codes and
ultimately resulted in fires in a number of those residences.
The city of Bozeman attempted to license these contractors and
ultimately required a $10,000 surety bond from <these
contractors. Not only would sureties not write these bonds
but by the time they found that out the contractors had
already moved on.

SECTION 30 — Appears~to require another bond in the same amounts
i.e. $6M for general a $4M for specialty but for the protection
on employees for wage and _fringe benefits. So now we have 2 bond
requirements, one to prote the consumer for $6M/4M respectively
and one to protect the employ for $6M/$4M respectively. Again the
contractor can furnish a surey, cash or other securities for a
bond. This again may dilute the~Nall important cash a contractor
needs for his day to day operations N f he has to post a cash bond.

\—SECTION 31 (2) - Surety must be named il¥ the suit. This would be
\\unacceptable to any of the sureties I know and preclude them from
writing those bonds.

The State of Washington has a $50,000 bond requirement for their
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contractors. These bonds are extremely difficult to obtain and are
considered only for the large contractors. The smaller contractor
who is unable to acquire this bond eliminates their ability to
comply to this law. I hear they are having problems with
enforcement. This needs to be evaluated.

I do feel the concept for Contractor Licensing in this state is a
good one but a bit premature. I also feel that much input needs
to be gathered and evaluated prior to implementing a law that may
not be enforceable.

I would suggest input be gathered from all surrounding states
including Oregon & Washington, the surety industry, the Montana
Building Industry and the Montana Contractors Association and
evaluated to assist in making the issue workable. The Builders,
Contractors and Sureties in Montana are interested in protecting
their businesses and reputations. Their input is critical.

A committee needs to be established and funded to evaluate this
complicated issue and make their recommendations to all interested
parties in making this legislation workable. I would be glad to
answer any questions now or after this session
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' Febuary 15,1995 . Sl & r " .
: Honorable Thomas Keating [ . \;/ . i i ) £ HOME
~ Montana Statelegmlaturc B i, lﬁ ¥ bl
cpaisan 0 wos ol BUILDERS
. Helena, MT 59620 : Y |
. TASSQCIATION
Dear Senstor Keating: . . . - -OF BILLINGS

The Home Buﬂders Assocmtlon of Bﬂlmgs would hke to requést that you oppose Senator Gary
Forrester's bill, Senate Bill 354, to require Contractor REGISTRATION. - Our associgtion and
“its 183 members, as well as the other five local NAHB affiliates i in Montana, . are opposed to this
legtslauon for many reasons. 'Ii may surprise you to know that we are generally in favor of
Contractor LICENSING and have begun the research to present a bill to the 1997 Legislature
. that would require licensing of alt contractors and sub-contractors. The time necessary'to .
* esearch and present a piece of legislation that will serve the best interests of the consumers, as -
wcll as the buildmg mdustry, is not avaﬂable during this session. :

Tn meetings and discussions within our association, our - members haye targeted several areas of
' concern that we feel any piece of leglslanon should address. These concem are:

1. The hcensmg process should completely monitor workman's compcnsatxon
ligbility insurance and appropriate bonding, plus it should prowdc rcportmg of
-vtolatlons or non-comphance for general contractors :

| 2 There should be an enforcement mechamsm with some "teeth" init. Therehas -
tobea s’aong penalty for pon-compliance, ‘but that must be bakmcod w1th pena]ttes o
that are in proportxon to the work being done. '

3. An arbltrauon board to detmmnc the legitimacy of claims must be mandatory
. This board would deal with claims between the consumers and the general
oontractors as well as between thc general contractors and subcontractors.

4, Enforcement at the local levcl In order to obtam a buxldmg permit, an
_ - applicant would have to provide his licensé number. Unfortunately, this would not
be apphcable 10 mdmduals buildmg their own homes

5. The fecs collected could only be used to support this program. Fines should be
.. used to offset the cost of investigation and prosecutton of wolotors ‘Funds should -
also be generated to allow for public education to use only licensed contractors.

' ,PO Box 375 - Bﬂhngs MI'59103 I 406-2527533‘
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6, The hoensmg must be adrmrhstered through the Depamnent of Commeroe
- This Department cum:ntly regulates and oversees most professional licénsing ahd
.. understands the needs of the professionals involved as well as the consumers they
are charged wiith; protectmg T S

A Elecmcxans and plumbers should be held to the. samc standards in referencc to .

" ‘Work Comp, hab:hty insurance and bonding rcqmrements 'The association feels -
that they are Some areas that are already licensed and the need. to coordmate
eﬁ'orts fo. ehnunate double hcensmg fees necds to be ca:efully scmnmzed

& In order to be hcansed in constructlm you should be competent to perform the =
-~ tasks for whlch you are llcensed Testmg -and contmumg educatton must be
consxdered : T ,;_ X

o Unf'ortunatcly, Senator Forester's b111 does not a,ddrcss even one of ﬂlese conoems and'is in eﬁ”oct
" -atax on the construction industry and its employers. It will not protect consumm's, legitimate .

" contractors, or’ help the Work Comp system because those determined to circurnvent the law will
. be able to come in, do shoddy work at reduced rates, and disappear before oVerWOrked County
' Attorneys or. 1nvest1gators covenng, 1arge areas can find and prosecute them

o Wo are askmg you to vote agamst Sena.ste Bll1354 and glVe the Montana constructlon mdustry the :
.+ time to write: iegxslanon that will protect the consumers, legitimate general constractors,- .
: subcontractors, and not unpose a ﬁnanclal burden on the state, the construcnon mdustxy, and thc

- home buyers in Montanau :

Smcerely, R S
o Ney o _R%ﬂ«

. Gay A. Rye. ,
ExemtlveOﬂ'icer :
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40678375281

Fax GOK1837-3540

FEBRUARY 16, 1995

LABOR AND EMPLOYMENT RELATIONS COMMITTEE
MONTANA SENATE
HELENA, MONTANA

RE: SB354

DEAR SENATORS:

IT HAS COME TQO MY ATTENTION THAT CONSIDERABLE ADDITIONAL WORK AND
DISCUSSION IS NECESSARY BEFORE A LICENSING ACT SUCH AS THE ONE
BEFORE YOU BECOMES LAW. PLEASE TABLE THIS MATTER OR UNTIL SUCHE TIME

TEAT ALL INTERESTED PARTIES MAY HAVE AN OPPORTUNTITY TO PROVIDE
THEIR INPUT AND EXPERTISE. THANK YOU FOR YQUR CONTINUING WORK.

SINCERELY,

JOHN AGNEW



Risks & Liabilities

When hiring a contractor or acting as your

own general contractor:

You are responsible for the medical and
time loss costs of employees injured
while working on your home/project.
You may be held liable for all unpaid
taxes owed to the State.
Your homcowner’s insurance may not
cover work done by an uninsured con-
tractor.
The law requires complete disclosure of
all work that has been done on your
home, if you resell. You may be re-
quired to re-do work done without per-
mits, or inspections. Non-disclosure
can lead to civil action being taken
against you. =
You may be placing yourself and your
family in a life threatening situation, es-
pecially when hiring unlicensed people
to install: plumbing, electrical wiring,
heating systems, or security systems.
Suppliers can lien your home for non-

payment of materials by your contractor,

Unpaid workers can lien your property.
When problems arise, your only re-
course is a lengthy and costly civil ac-
tion - if there are any assets of value to

attach, and you can find the contractor.

ot

¥
i

PLOYMEN

[
1

i

&t
>

iy

Cuit

‘LR

EXHIBIT NO.

DAT

- BILL NO.

i

‘-
[SFa P

Sk

241

4

> > > x
ppp”
13
w nn [
coe
S5hE
C&ZIG

e

e

STOP!

Protect Yourself
and Your Home
Before You Hire A
Contractor

sponsored by
Montana Building Industry Association
Suite 4D, Power Block Building
Helena, Montana 59601
406-442-4479




‘awoy JnoA pue jjasinok
19930.d 03 noA 0} dn s1)j|

‘Hews ag

103(01d

INOA U0 pasn s[eLIdjew pue logej 10J SSesaI udl|
e Jua19oa1 uodn juadunuod yuguided reuty oyen
117y ur pred a1e s[jiq € 1eY) 398

01 Ariqisuodsas [eut) 3ABY nNOA SABS ME] BUBIUON
(‘uoneULIOJUT INJUNJ J0J AJWIONE 10 ‘19pud] Mok
rIN0)) ‘JIosinoA 193101d 01 sdais aye) ued nok os
‘UONBULIOJUT U] UOTIOMISUOI JA130I PINIOYS NO X
(000°1$ 1210

ST 1502 9Y1 J1) pauBIs ST 1PENUOCd ) 2w 3y e
1ok 01 uaAId 2q pmoys puoq Jo Junoure pue ‘aep
uonendxa ‘uoneisigor Jo JAUIANRIS INSO[ISI(]

I

UOIJRULIOJU] MBT U]

"poysnes are nok [nun juauwked feury ayew 10u oq
‘op noA [nun 310A 31 JOLS ‘Jomsue

e PUEISIapun 10 3XT] jou op nok j1 ‘suonsanb ysy
*19p10 Ul 318

suondadsur pue 2oe(d ut are siruniad [re Ins aYeN

'§3553.180.1J YIOM SV

¢

"3SBI[1 UII| B PAAIIIII JARY pue M_ ZW GN/J ~ pue 2oed ur are syunad jje oins LN &
paysnes are nok nun 10 ‘uonajduod W mlm./w » iuopdoxd anok 1oj v SHnMIdG
a10j5q wowAded [euy Supjew ploay g i _ N \ “auop

-soueape ur Sutked noqe snonned og £ &S M | uem nok yeym Apoexa Ajuepd sdpdy 1
Sunum w1 (SuoISOP eI 9 M w. 153fo1d [NJSS339NS € 01 [EIIA ST 10)0BIIU0D
£8P y2ED BOIE JIOM mw 0. \ _ 0K YHIM UONBIIUNWWIO) POON) &
dn uespd 01 1 st ANIqisuodsar asoym H H ! L isuonsanb 13y)0 yse 0} preqje aq juoq
pue ‘sassaiford yiom se smerp Sumure) .M mﬁm L W ‘ inok
-Q0 10J JUSWd2ITe ‘SUNLIDAO 1509 10 I]q & & S Z uoyoeq oW Aew ey SI1S03 ‘S1S03 SSIU
-1suodsal ST OYM SE UOns ‘SOOUIMUDAU0D -1snq 3rewn3a) oY [Te 3uLiaA0d j0u st
-ut pue suajqoxd aqqissod ap ssnasyq € J015BJIUOD I3 JEY} UONESpUT UB dq UBD
‘Gunum ur SurpAAd Ing 4 11 10 ‘syudura1mbai piq 9y uo Passiw
‘sajep uondjdwods pue yel§ ¢ Bunpowos prom [enoe sy w:_oc M212
“posn 2q 0} S[ELISIEW YY) PUE PIULIO] 3y Jo ddusadxd ‘pasn 2q 03 (s)jeudew
-15d 9q 01 ST 1oM JEyM AIdEXD AIdads 7 Jo Krenb oy ur 2q Aeur duIP
‘ajqeandde oyl ‘pauonsanb oq pinoys ‘s1ayio oyl
J1 ‘sooy yuad Surpnpour ‘soud pasi8y | ITe uey) 19Mo] A1qeadNou de ey spig <
HQNhﬁﬁQQ e . iSPIQ JUAIIYIP 214} 1D
{A1e21J1130 douemsut durod y1o0m pue
u1 d ﬁ ﬁ—: Q——m ﬁ&—— \5 Annqery a1 jo Adod e opiaoad Aoy ue) <
* $Saouarajar rddng  yo2yd
0} S99U313J21 JIOM [BIO] 2ABY AD) O] <=
. 'SIUMO (siuad Suunbar jiom suop Loyl saey <
-OWIOY Y} YA YI¥) pue y1oM ised 235 _ £sqol rejruits auop o1 saey &
0N “AYInooyl SOUAIII Y WONYD & LuoneIdosse [edo] € 0) Juoppq Ao oq <
tH10Mduoy anok og LOp Aoq) op j1om Jo adfl ey <
uuad oy uo sieadde J010enU0D {SSauIsnq ut u23q £ sAey Juoj MO <<
Ino£ Jo sureu ) aIns YN "SISSIF Aueduiod feooj e Aoy ary &<
-01d j10M ) SB dpewt are suondadsur , SV 03 suonsangd)

10)Je.a0juo)) e suliiyg o3 sdry,
© © O © O o v



23
Cinie. . 2~18=9%

Amendment? to Senate Bill No. 354 ERLNO_*wEQ;ifsik____
First Reading Copy

Requested by Senator Forrester _
For the Senate Committee on Labor and Employment Relationsg

Prepared by Eddye McClure
February 18, 1895

1. Page 3, line 9.
Following: "proof of™"
Insert: "compliance with"
Following: "compensation"
Strike: "coverage"

Insert: "laws"

2. Page 3; line 10.
Following: "proof of"
Insert: "compliance with"
Following: "insurance"
Insert: "laws"

3. Page 3, line 16.
Strike: "or"

4. Page 3, line 17.
Strike: "statutory"
Insert: "registered"
Following: "agent"

Strike: ", if any,"
Following: "corporation"
Insert: "; or

14

(iv) the managers of a manager-managed limited liability
company or the members of a member-managed limited liability
company and the registered agent if the dpplicant is a limited
liability company™

5. Page 4, line 12.

Following: "expires"
Insert: "or any applicable exemption terminates"

1 SB035401.AEM
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Amendments. to Senate Bill No. 384
First Reading Copy

Requested by Senator Benedict .
For the Senate Committee on Labor and Employment Relations

Prepared by Eddye McClure
February 17, 1895

1. Title, line 11.
Following: "33-16-303,"
Insert: "33-16-403,"

2. Page 5, lines 18, 21, 24 and 29.
Following: "Each"

Strike: "plan No. 2 and plan No. 3"

3. Page 5, lines 19, 22, and 25.
Following: ™"the™

Insert: "designated"

4. Page 5, lines 26 through 28.
Following: "commissioner" on line 26 _
Strike: remainder of line 26 through "39-71-2316(5)" on line 28

5. Page 5, line 30.
Following: second "the"
Insert: "designated"

6. Page 6, line 8.
Following: "The"

Insert: "designated"

7. Page 6, line 13.

Insert: "NEW SECTION. Section 6. Plan No. 3 membership in
licensed workers’ compensation advisory organization --
reporting requirements. (1) The plan No. 3 insurer under
Title 39, chapter 71, part 23, is required to be a member of
a licensed workers’ compensation advisory organization or a
licensed workers' compensation rating organization under
Title 33, chapter 16, part 4.

(2) If the plan No. 3 insurer is not a member of the
workers’ compensation advisory organization designated under
[section 5], then, subject to the deviations from the uniform
statistical plan, uniform classification system, and uniform
experience rating plans that may be approved by the board of
directors of the plan No. 3 insurer as provided in 39-71-2316(5),
the insurer shall:

(&) record and report its workers’ compensation experience
Lo the designated advisory organization as required in the
uniform statistical plan of the designated workers’ compensation
advisory organization approved by the commissioner, the uniform
classification system, and the uniform experience rating plan
that have been filed by the designated advisory organization with

1 Sb038401.AEM



and approved by the commissioner; and

(b) use the forms and adhere to the rules that the
~designated advisory organization develops and files with the
commissioner under [section 5].";x

Renumber: subsequent sections

8. Page 6, line .29.
Following: " (1)"
Strike: "The"
Insert: "A"

9. Page 7, line 8.
Strike: "8(2)"
Insert: "9 (2)"

10. Page 7, line 11.

Page 9, line 27.

Following: "organization"

Insert: "designated under [section 5]"

11. Page 7, line 18.
Following: "by"

Strike: "an" '
Insert: "the designated"
Strike: "7 (1)

Insert: "g(i)"

12. Page 7, line 19.
Strike: "g8(1)"
Insert: "g (1)

13. Page 8, line 7.
Strike: "13n

Insert: "i14v

14, Page 10, line 21.
Page 11, line 5.
Strike: "7n

Insert: "g"

15. Page 12, line 1.
Following: “"factors."
Insert: "Individual risk premium modification factors may be
disseminated to:
(a) a licensed producer or a plan No. 2 or plan No. 3
insurer for the business of insurance only; and
(b) the department of labor and industry for regulatory
purposes only. Individual employer payroll and 1oss'1nformatlon
may be provided to a person other than the current licensed
producer or a plan No. 2 or plan No. 3 insurer only after
obtaining the employer’s written permission."

16. Page 12, line 4.
Strike: "14"
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EXHIBIT__ -4

DATE.__2-/F-95

SB 33Y

Insert: "igw

17. Page 12, line 9.

Page 13, line 8.

Page 19, lines 6 and 8.
Following: "through" or "through"
Strike: "17" or m"1i7"

Insert: "18"

18. Page 12, line 13.
Following: "of an"
Strike: "advisory"
Following: "or"
Insert: "an advisory"

19. Page 13, 1line 17.
Insert: "Section 20. Section 33-16-403, MCA, is amended to read:
"33-16-403. Examination of application and investigation of
applicant -- issuance of license -- fee. (1) The commissioner
shall examine each application for license to act as a rating
organization_pursuant to this part or a workers’ compensation
advisory organization pursuant to part 10 and the documents filed
therewith with the application and may make such further
investigation of the applicant, its affairs, and its proposed
plan of business as he—deems the commissioner considers
desirable.
(2) The commissioner shall issue the license applied for
within 60 days of its filing with—him if, from suweh the
examination and investigation, ke the commissioner is satisfied
that:

(2) the business reputation of the applicant and its
officers is good;

(b) the facilities of the applicant are adequate to enable
it to furnish the services it proposes to furnish;

(c) the applicant and its proposed plan of operation
conform to the requirements of this chapter.

(3) Otherwise, but only after hearing upon notice, the
commissioner shall, in writing, deny the application and notify
the applicant of his the decision and h®is the reasons therefor.

(4) The commissioner may grant an application in part only
and issue a license to act as a rating or workers’ compensation
a2dvisory organization for one or more of the classes of insurance
or subdivisions thereof or class of risk, or a part or ‘
combination thereof as are specified in the application, if the

applicant qualifies for only a portion of the classes applied
for.

(5) Lieenses (a) Except as provided in subsection (5) (b),
licenses issued pursuant to this section shalt remain in effect
until revoked as provided in this chapter. The fee for the
license shall-be is $100 annually whieh—shall and must be
deposited in the general fund.

{b) Each workers’ compensation advisory organization is
required to renew its license annually"

{Internal References to 33-16-403: NOne.}
Renumber: subsequent sections
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20. Page 16, line 6.
Page 17, line 29.

Following: "by the"
Insert: "designated"

21. Page 17, line 10.
Following: "organization" _
Insert: ", designated under [section 5],"

22. Page 18, line 18.

Following: line 17

Strike: "the"

Insert: "a licensed workers’ compensation"

Following: "organization"

Strike: "designated by the commissioner of insurance under
[section 51" . . '

Insert: "or a licensed workers’ compensation rating organization

under Title 33, chapter 16, part 4,"

23. Page 18, line 19.

Following: "employment" _ ‘

Strike: "uniform classification system and experience rating
plann .

Insert: "classifications of employment"

24. Page 18, line 20.

Following: "rates"

Insert: "designated workers’ compensation"

Following: "organization"

Insert: ", as provided in Title 33, chapter 16, part 10, and
corresponding rates"

Following: "rates."

Insert: "Except as provided in Title 33, chapter 16, part 10, a
workers’ compensation advisory organization or other person
may not, without first obtaining the written permission of
the employer, use, sell, or distribute an employer's
specific payroll or loss information, including but not
limited to experience modification factors."

A SHOINAANT ATM



GRAY BILL WITH PROPOSED BENEDICT AMENDMENTS

** PROPOSED AMENDMENTS SHOWN IN BOLD CAPS

SB0384.01

EENTER T
¥ B I

Senaﬁe Bill Nd. 384 e
Introduced By piie ok 18, A7
BILL KOS

A Bill for an Act entitled: "An Act generally revising the

workers’ compensation insurance rating laws; providing
definitions; providing for the determination of a competitive
workers’ compensation market; requiring the commissioner of
insurance to designate an advisory organization; authorizing the
filing and adoption by an insurer of an advisory organization’s
prospective loss costs; authorizing an insurer to file its own
rates and supplementary rate information; providing for rate
review; eliminating the requirement that a rating organization
file workers'’ compensation rates; amending sections 33-16-303,
33-16-403, 33-16-1002, 33-16-1011, 33-16-1012, 39-71-435,
39-71-2204, 39-71-2205, 39-71-2211, and 39-71-2316, MCA;
repealing sections 33-16—1004‘and 33-16-1005, MCA; and providing

an applicability date."

Be it enacted by the Legislature of the State of Montana:

The original of this document is stored at

the Historical Society at 225 North Roberts . \ .
Street, Helena, MT 59620-1201. The phone finitions. As used in this
number is 444-2694.

pply:
ndards" means the standards
adoptéd by the casualty actuarial society in its Statement of

Principles Regarding Property and Casualty Insurance Ratemaking
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SENATE LABOR & EMPLU*MENT
xHBIT No_ R \o

DATE 2-\8-4%

BILL NO__ DR 31\Y

Amendments to Senate Bill No. 374
First Reading Copy

Requested by Senator Harp '
For the Senate Committee on Labor and Employment Relations

Prepared by Eddye McClure
. February 17, 1995

1. Title, lines 7 and 8.
Following: "OBLIGATION;" on line 7
Strike: remainder of line 7 through "CHARGE;" on line 8

2. Title, line 10.
Strike: "OR PRIVATE"

3. Title, line 11.

Strike: "MAKING IT OPTIONAL FOR"
Insert: "REQUIRING"

Following: "LICENSED"

Insert: "ADVISORY OR"

4, Title, line 12.
Following: "PROHIBITING"
Insert: ", WITH EXCEPTIONS,"

5. Title, lines 13 and 14.
Following: ";" on line 13 _
Strike: remainder of line 13 through "MEMBER;" on line 14

6. Page 2, line 14.
Following: "obligation"
Insert: "and the default remains unsatisfied"

7. Page 2, line 20.
Following: "provide"
Insert: "related"

8. Page 2, lines 22 and 23.

Following: "employer"

Strike: reminder of line 22 through "costs" on line 23

Insert: "charge a minimum yearly premium to cover its
administrative costs for coverage of a small employer"

9. Page 2, line 27.
Strike: "or private"

10. Page 3, line 9.
Following: "must"
Strike: "may"

Insert: "is required to"
Following: "a"

Insert: "licensed"

1 SB037401.AEM



11. Page 3, lines 10, 11 and 12.

Following: "compensation"

Strike: "rating"

Insert: "advisory" o :

Following: "organization" on line 10

Insert: "or a licensed workers’ compensation rating organization
under Title 33, chapter 16, part 4," '

12. Page 3, line 11.

Following: "eeuneil"

Strike: m"a"

Insert: "the designated"

Following: "organization"

Insert: ", as provided in Title 33, chapter 16, part 10,"

13. Page 3, line 12.

Following: "rates."

Strike: "A"

Insert: "Except as provided in Title 33, chapter 16, part 10, a"

14. Page 3, line 13.
Strike: "or the state fund"

15. Page 3, lines 14 through 18.
Following: "factors."
Strike: remainder of line 14 through "board." on line 18

16. Page 4, line 13.

Insert: "NEW SECTION. Section 5. Coordination instruction.
If [this act] is passed and approved and if it amends 39-71-
2316, then Senate Bill No. 21 is void."

Renumber: subsequent section

2 SB037401.AEM
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