
MINUTES 

MONTANA SENATE 
54th LEGISLATURE -- REGULAR SESSION 

COMMITTEE ON BUSINESS & INDUSTRY 

Call to Order: By CHAIRMAN JOHN HERTEL, on February 14, 1995, at 
8:00 a.m. 

ROLL CALL 

Members Present: 
Sen. John R. Hertel, Chairman (R) 
Sen. Steve Benedict, Vice Chairman (R) 
Sen. William S. Crismore (R) 
Sen. C.A. Casey Emerson (R) 
Sen. Ken Miller (R) 
Sen. Mike Sprague (R) 
Sen. Gary Forrester (D) 
Sen. Terry Klampe (D) 
Sen. Bill Wil$on (D) 

Members Excused: N/A 

Members Absent: N/A 

Staff Present: Bart Campbell, Legislative Council 
Lynette Lavin, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 313, SB 322 

Executive Action: None 

HEARING ON SB 313 

Opening Statement by Sponsor: 

SEN. KEN MESAROS, SD 25, Cascade, distributed copies of SB 313 
explanation, EXHIBIT #1 and proposed amendments, EXHIBIT #2 and 
said SB 313 would benefit Montana consumers who patronized home 
town pharmacies by ensuring equal access for purchases through 
drug manufacturers' discounts. He reviewed the "Statement of 
Intent" for SB 313 and said it was a fairness bill based on 
operating equal action to those who adhered to equal criteria. 
He explained SB 313 section by section and said there would be 
two sets of amendments, which he supported. 
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SEN. MESAROS said manufacturers had two classes of trade; mail 
order pharmacies which had about 40% of the market, and community 
pharmacies which had about 60% of the market. He said the 
dramatic price differences between the two groups, sometimes as 
much as 80%, was causing lawsuits across the United States. SEN. 
MESAROS stated discriminatory pricing, as identified in SB 313, 
impacted Montana because of the large number of smaller 
pharmacies whic~ served the majority of Montana citizens. He 
said the profit margin for local pharmacies would be ~ery slim. 

Proponents' Testimony: 

Jim Smith, Montana State Pharmaceutical Association, read his 
written testimony, EXHIBIT #3. 

Brad Griffin, Montana Retail Association, read his written 
testimony, EXHIBIT #4 and presented examples of "Shadow Pricing, 
EXHIBIT #5. 

Kenneth Bergum, Member, Montana State Pharmaceutical Association, 
said he had been a pharmacist in Montana for 44 years, founded 
the Bergum Drug Stores in Helena, sold the stores to his son and 
hoped his son could pass the business to Mr. Bergum's grandson. 
However, this hope had been seriously challenged through a 
pricing system by pharmaceutical manu~acturers which placed 
community pharmacies in the highest tier of a mul'ci-tiered 
system. He said his drug stores were forced to sell the 
pharmaceuticals at prices which did not cover the expenses. Mr. 
Bergum said out-of-state mail order companies were being 
subscribed to by organizations which represented their customers 
(including Montana government and state institutions) who had 
been served by community pharmacists through the years. Mr. 
Bergum said he was worried about Montana retaining the 1,000 
community pharmacists who were the vital link between the Montana 
public and other health care professionals. He stated he wanted 
these first-class citize~s to stay in Montana because of their 
value to Montana communities, and hoped they could provide fair 
prices to customers through an equal access system. Mr. Bergum 
urged the committee to give approval to SB 313. 

Linda Hc..,t.Jingardner, Pharmacist, said consumers were the losers in 
the game manufacturers were playing because they were subsidizing 
the artificially low prices which hospitals, HMOs and mail orders 
were being charged. st reported the worst part was tt 
consumers in the third party organizations were not rea~izing the 
savings. Ms. Hapingardn.:r stated senior citizens who had a fixed 
income and no insurance coverage were the hardest hit be 'ause 
they paid for their medications out of their pockets. Sne 
informed the committee sometimes these senior citizens did not 
follow prescription instructions in order to save money; 
ultimately, they probably spent much more because of potential 
hospital stays, more medication, etc. 
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Ms. Hapingardner reminded the committee if community pharmacies 
went out of business, many smaller chain stores would not 
survive, which could cause a problem because time was required 
for medications to be received through the mail. She said the 
bottom line was the installment of fair pricing which would allow 
purchasing at the same volume buying discounts; thereby, 
benefiting both,consumers and providers. 

Dan Severson, Pharmacy/Home Health Care Supply Store, 
Stevensville, said manufacturers dictated business policies by 
restricting customers, amount of reimbursement and access to 
equal prices. He stated those restrictions made it difficult to 
compete, and shared how his pricing book listed two prices -- one 
for institutional buying and one for retail buying. Mr. Severson 
said SB 313 would help ensure small pharmacies survive in 
Montana. 

Mary McCue, Legal Counsel and Lobbyist for Montana State 
Pharmaceutical Association, said she wanted to inform the 
committee of the lawsuits brought by community pharmacies against 
manufacturers of pharmaceuticals, stating they were class action 
suits and individual action suits. She defined class action 
suits as charging violations of Section 1 of the Sherman 
Antitrust Act (illegal price-setting schemes) and individual 
action suits as charges under the Sherman Act and the Robinson 
Patman Act, which was enacted by Congress to get discriminatory 
pricing. Ms. McCue said all lawsuits had been consolidated into 
a single Federal Court, under a single judge, and were scheduled 
to go to trial sometime next year. She declared the lawsuit 
consolidation and scheduling would not provide a short-term 
remedy for Montana pharmacies. Ms. McCue asked the committee to 
provide a legislative remedy in addition to what was sought 
through judicial remedy. She referred to EXHIBIT #1, Page 4, for 
further details of the lawsuits. 

Robert Nickens, National Association of Chain Drug Stores, said 
he would not address SB 313; rather, he wished to inform the 
committee about the Class of Trade, which was not actually in the 
Robinson Patman Act. He stated the Robinson Patman Act said 
discrimination was not allowed against individuals or businesses 
who competed with each other. He explained years ago, retail 
pharmacists did not compete with institutional buyers, which was 
the simple, legal basis of the lawsuits. Mr. Nickens said the 
committee would hear: (1) Testimony from pharmaceutical 
manufacturers and those who received benefits of how SB 313 would 
raise prices. He said that would mean manufacturers would make 
more money and he wondered why they would oppose SB 313 so 
adamantly; (2) Testimony from paid lobbyists instead of the drug 
manufacturers themselves who did business in Montana. 

Wayne Hedman, Owner, Bitterroot Drug, challenged the committee to 
see the harm done to Montana consumers by allowing the tiered 
pricing to continue. He said pharmacies watched discriminatory 
prices by the Federal Government and hospitals, but said nothing; 
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however, when HMOs and pharmacies got discriminatory prices, they 
were motivated to do something. Mr. Hedman urged the committee 
to consider giving independent pharmacists a level playing field 
to enable competition. 

John "Ed" Kennedy, Montana State Pharmaceutical Association, 
submitted his w~itten testimony, EXHIBIT #6. 

Ron Kembel, Pharmacist, Cut Bank, said he needed to maintain 
customer base in order to stay in business in Cut Bank. 

Peter Wolfgram, Pharmacy Owner, said he would like the 
opportunity to compete and purchase products at the same price as 
everyone e2se in similar circumst3nces. 

Bill Stevens, Montana Food Distributors Association, said Montana 
grocers had begun to incorporate pharmacies; in many cases, it 
was the only opportunity for the customer to purchase their 
drugs. He expressed full support for SB 313. 

Edmund Caplis, Executive Director, Montana Senior Citizens 
Association, expressed support for SB 313 from the consumer's 
point of view. 

Ro"'< Bergum, Pharmacy Owne,r, Helena, said his stores employed six 
fu:.l-time pharmacists. He said he was tired of charging high 
prices because he felt cash-paying customers were b~ing 
subsidized. Mr. Bergum said he would like to see pharm?-:.y get 
back to being a profesDion dealing with health care, rather :t ,n 
economics. 

Informational Testimony: 

Annie Bartos, Chief Legal Counsel, Department)f Commerce, said 
she was a noponent and distributed copies of amendments, EXHIBIT 
#7, explaining they would provide for direct access to district 
court without provisions for administrative hearing and 
i~vestigative procedure under 30-14-220 - 30-14-223. 

{Tape: 1; Side: B} 

Opponents' Testimony: 

Steve Brown, Pharmaceutical Research and Manufacturers of America 
(PhRMA), said his organization was composed of approximately 80 
pharmaceutical companies which researched, developed and sold 
most drugs used by American consumers. He agreed ',-he concerns 
expressed by the pharmacists were real; however, everyone in 
health care was facing an uncertain future. He stated in the 
past few years, 40-60 thousand jobs had been lost in their 
industry and he stressed competition and changing~emands from 
consumers forced everyone to deal with the question of whether 
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business today would be done in the same way as it was 10 years 
ago. Mr. Brown questioned whether SB 313 offered a solution to 
small, independent retail Montana pharmacies, and urged the 
committee to vote on SB 313 based on whether it could solve the 
problems presented. 

Mr. Brown referred to EXHIBIT #8a (Number of Pharmacies) and said 
the decrease of' community pharmacies was due to chai~ pharmacies. 
He drew the committee's attention to EXHIBITS #8b, #8c (ShopKo 
and Safeway Pharmacy coupon's) and explained nothing in SB 313 
eliminated the discounts, nor passing savings resulting giving 
the best, lowest price, to consumers. 

Mr. Brown urged rejection of SB 313, because it would not 
accomplish the main objective of the presentations, but would 
create price controls through establishment of government 
regulation of drug prices and freezing of competition and market 
prices, i.e. SB 313 would hurt Montana consumers. He said 
legislation similar to SB 313 had been introduced in 35 states 
and rejected in all but one; one of the prime reasons for 
rejection was the perception that competition was eliminated and 
consumer cost increased. He said another reason for rejecting SB 
313 was the major premise that state government, not competition, 
would decide who got the discounts. 

Mr. Brown contended passage of SB 313 would put pharmaceutical 
manufacturer indigent programs and the ability to distribute free 
samples at risk. He said SB 313 was a bad business decision and 
referred to EXHIBIT #8d (letter from Bill Beck). He claimed 
there would be a fiscal impact which would involve the Department 
of Commerce as well as Medicaid. 

Bob Cam, Pharmacist & Lawyer, Shawnee, Kansas, said the health 
care industry was moving from a fee-based system to one of 
managing patient care to assure better results at a lower cost. 
He said the fee-based system was not sensitive to price; however, 
in the mid-80's when cost control began to emerge, the system 
became price-sensitive. Mr. Cam said managed care systems 
realized the control of drug utilization by patients and change 
of prescribing habits by physicians could result in health care 
savings; therefore, they demanded price concessions from drug 
companies as compensation for their services. Mr. Cam explained 
the alternative for the companies was the loss of business by 
being eliminated from the formularies of those organizations; 
therefore, industry had little choice but to comply. He related 
formulary management (ability to control what products were 
prescribed, dispensed and paid for) gave the organizations the 
power to affect market share and demand prices which reflected 
savings to the manufacturer, achieved because the manufacturer no 
longer had to spend money for the sales reps to promote the 
products, increase the market share and assure utilization. Mr. 
Cam maintained the drug industry was downsizing, reorganizing, 
merging and restructuring in reaction to profit erosion. He also 
said retail pharmacy was somewhat behind the curve because it was 

950214BU.SM1 



SENATE BUSINESS & INDUSTRY COMMITTEE 
February 14, 1995 

Page 6 of :5 

not equipped to control patient usage or physician prescribing; 
however, pharmacists were now taking a more vigorous role in 
managing patient outcomes, 

He said the Robinson Patman Act helped promote differential 
pricing because the Act exempted charitable institutions; 
therefore, groups could demand differential prices. He said the 
issues were before the court and should be allowed to finish 
there; changes in state law would only complicate an already 
complex situation. Mr. Cam insisted differential pricing did not 
benefit the pharmaceutical industry, but were responses to the 
demands of the evolving health care system. He alle~ed the 
change of one variable in a complex equation would not meet the 
challenges in the evolving marketplace, which could make the 
solution even more difficult to achieve. 

John Church, Serle and Company, said the anti-trust litigation 
was the fastest anti-trust litigation ever to occur in the United 
States; a class had been certified and every Montana retail 
pharmacy was a member of that class. He commented the Mor~ana 
and United States pharmacies (specifically named plaintiffs) and 
1: major chains representing over 10.000 pharmacies were involved 
in the litigation .. Mr. Church claimed during the next few months 
there would be a dramatic change in the way both pharmacies and 
pharmaceutical companies did business; therefore, the passing 0:: 
a law under those circumstances put everyone in a difficult 
position. He said the litigation produced the pricing documents, 
the policy documents and contracts from the 28 pharmaceutical 
defendants to the pharmacies; for the first time in history, an 
entire industry's pricing policies were in the hands of the 
pharmacies. Mr. Church remarked the information was being 
collated and made available through expert testimony which was 
ordered to be concluded by September, 1995. He explained in a 
few months, the committee could make use of an enormous analysis 
of pricing, pricing policies and effect of jifferential and 
unitary pricing on pharmacies and customers; it could do so with 
the structure in effect as of September, 1995. Mr. Church opined 
such information could be of benefit to the committee in 
determining whether SB 313 would benefit those it was intended to 
benefit in 1995 as well as 1996 and 1997. 

Mr. Church $uggested by 1996, the following would be a result of 
the litigation: (1) Opportunity to analyze pricing policies ~~d 
their effect on everyone to determine whether SB 313 would 
benefit the people intended; (2) Provision of a uniform solution 
to pricing, which could mean third-party payers purchasing drugs 
outside Montana and shipping them through interstate commerce 
into Montana. The retail pharmacy would lose the prescription 
price as well as other income derived from the customer shopping 
while waiting for the prescription to be filled; (3) Provision of 
beneficial information to determine how best to proceed. 
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Mr. Church reminded the committee both pharmacies and 
pharmaceutical companies were in bad positions, because of a 
market structure over which they had no control. 

Russ Ritter, Washington Corporation, said his corporation 
received $8.99 million in provider services during 1994; an 
estimated $1.068 million were in drug charges, $7.9 million was 
covered in their contract by third party administrator, but $5.48 
million was actually paid out. Mr. Ritter said the 12% 
estimated cost of drugs meant the third party administrator paid 
out about $657,000; the difference between that figure and the 
$1.068 million was about $480,000+. He explained someone would 
pay additional costs and they did not want either employers or 
employees to be that someone. Mr. Ritter reminded the committee 
34 of 35 states did not approve of legislation found in SB 313, 
and he did not think Montana should either. 

Denis Yost, Montana Society of Hospital Pharmacists & Director of 
Pharmacy, St. Peters Hospital, Helena, said his organization 
opposed SB 313 because affordable pricing came from: (1) Volume. 
St. Peters Hospital was one of a 1,200-member hospital group for 
group purchasing; (2) Single source. St. Peters agreed to keep 
one drug on the formulary; (3) Not for Profit. St. Peters 
Hospital had budgeted about $1 million in charitable health care, 
a major part of which would come from favorable pricing. 

Mr. Yost stated pharmaceutical companies would realize the same 
profits, no matter what was done; in fact, previous legislation 
was just a shift in the charge structure of a manufacturer which 
gave better prices to government at the expense of the private 
sector. He said if SB 313 passed, the same thing could happen 
again, and costs could be increased on the hospital side because 
the costs would be shifted to the hospital consumer. 

Kay Kocew Fox, Montana Low Income Coalition, said her 
constituency was opposed to SB 313 for the following reasons: (1) 
Impact on their Medicaid formula, which currently allowed the 
government to give a 15% discount, or the best price (in Montana, 
the best price, or 21%, was used); (2) Impact on pharmacy 
indigent care programs (uniform pricing could cause the indigent 
care program to cease); (3) Impact on doctors' free drug samples. 

Ms. Kocew Fox suggested if SB 313 passed, the effective date be 
delayed in order to determine what happened to Medicaid in Maine, 
the only state which passed this legislation, and to determine 
whether the current litigation would make this issue moot. She 
said her organization stood in opposition to SB 313 unless it 
could be determined what would happen to the Medicaid benefits. 

Chuck Butler, Blue Cross/Blue Shield, said their concern with SB 
313 came from the Statement of Intent, Lines 14-16. He explained 
the proponents said they wanted to level the playing field, but 
that would eliminate competition, which in turn would cause 
higher prices for consumers. He urged DO NOT PASS for SB 313. 
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Don Waldron, said a number of his districts belonged to the 
Montana Unified School Trust (MUST), and he had served on that 
board. He said MUST's purpose was to cut health costs, and 
during the time he served on the board, the emphasis was on 
cutting prescription costs. He said after he retired, MUST went 
with a cooperative company out of Salt Lake City which gave him 
the benefit of paying $10 for a three-months' supply of a 
$52/month medicine. Mr. Waldron emphasized both MUS~ and he 
saved money. He expressed opposition of SB 313. 

Tom Hopgood, Health Insurance Association of America (HIAA), said 
when health insurance or health care costs rose, t~e increases 
were passed to the consumer. He said the effect of SB 313 would 
be an increase in the cost of prescription drugs, which would 
increase health care, which would increase health insurance 
premiums. He said his organization was interested in keeping the 
cost of health insurance premiums down, and he asked a DO NOT 
PASS for SB 313. 

Steve Turkiewicz, Montana Auto Dealers Association & MADA 
Insurance Trust, said hiE; company offered its members and their 
employees competitive health care insurance, and in the last six 
years, the premiums had more than doubled. He said during that 
time MADA Trust struggled to work with their insurance carrier 
and other Montana groups to become part of a purchasing group, 
and had presently joined the Montana Association of Health Care 
Purchasers. That Association hoped to be one of Montana's first 
voluntary purchasing pools as soon as legislation was passed to 
allow its existence. 

Mr. Turkiewicz said they were very concerned about the price of 
drugs and pharmaceuticals; drugs were one of the largest 
component increases in the last six years. He stated they were 
interested in joining other employers and employees in finding 
other market mechanisms to control the cost of health care, 
including pharmaceuticals. He urged the rejection of SB 313. 

Questions From Committee Menwers and Responses: 

SEN. STEVE BENEDICT asked if St. Peter's Hospital would be 
co~sidered an institutional purchaser. Denis Yost said it was a 
not for profit institution. 

SEN. BENEDICT referred to EXHIBIT 5 and said institutional 
purchasers paid about $160-$170 for 500 400mg Tagamet, and 
wondered if the quoted price was accurate. Mr. Yost said they 
did not use Tagamet on their formulary; however, they would go 
with whomever they had a group contract, and some hospitals would 
not have the same prices as HMOs. 

SEN. BENEDICT asked Denis Yost if St. Peters used Prozac, and if 
they would pay about $120 for 100 20mg tablets. Mr. Yost said 
they paid about $160; however, that was because it could not be 
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made into a single source -- if they carried only one 
antidepressant, the price could be negotiated. 

SEN. BENEDICT asked if that was a formulary. Denis Yost said it 
was. 

SEN. KEN MILLER challenged the statement there could be no 
competition whe~ everybody got the same price, expla~ning the 
same price would qualify only under the same conditions, i.e. 
certain volume purchase, demand payment up front, etc. Marjorie 
Powell, General Counsel, PhRMA, said she had to make sure her 
member companies did not share confidential, company-based 
pricing information. She said they interpreted SB 313 as 
requiring a manufacturer to provide the same price on the same 
terms and conditions, but not allowing a discount for a term 
condition which not everyone could meet, i.e. no provision for 
innovation which was in the market now. She said the purchaser 
would not be allowed to propose a risk-sharing arrangement; 
therefore, a uniform price with minor variations would be 
required. She stated Company A may not have the same price as 
Company B because each company made its own pricing and marketing 
decisions; however, both price lists would be public so each 
purchaser would be. able to see each purchase contract. 

SEN. MILLER said SB 313 allowed different prices for different 
buyers. Ms. Powell agreed, saying they were based on the 
specific provisions set up in the bill. 

SEN. TERRY KLAMPE asked 
had rejected the bill. 
the action of the South 
the legislation. 

for comment on the fact 34 of 35 states 
Jim Smith said they were encouraged by 
Dakota State Senate, who recently passed 

SEN. MIKE SPRAGUE asked if St. Peters Hospital was non profit and 
wondered what the pharmacy gross profit margin was. Denis Yost 
said it was non profit and the pharmacy profit margin was about 
12%. 

SEN. SPRAGUE suggested pharmacies become non profit 
organizations. Jim Smith said it was happening; perhaps, a 
change of corporate status at the Secretary of State's Office 
could be the positive step. He said he would take the suggestion 
to his organization's members as a serious option, because the 
future for small businesses looked bleak. 

SEN. WILLIAM CRISMORE asked for comment regarding the effect of 
SB 313 on Medicaid, indigent program and physicians' free 
samples. Jim Smith said he thought the potential impacts of SB 
313 had been thoroughly discussed so he was surprised to hear the 
above three issues surface; his personal opinion was the issues 
were spurious. 
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SEN. BENEDICT asked what HMO would pay for Tagamet for 500 
capsules of 400mg. Chuck Butler·said he didn't have the 
information, but he would be happy to find out. 

SEN. BENEDICT asked if it would be $160-$180. Mr. Butler said he 
did not have th~ information. 

SEN. KLAMPE asked if the doctors were limited in choices of drugs 
offered their patients. Denis Yost said they would be, because 
one of the criteria for quality assurance was the purchasing 
group was to request information from companies receiving the 
contract. He said each hospital would have its own pharmacy 
committee look at the factors. 

SEN. JOHN HERTEL asked for clarification whether competition 
would be limited and prices would be raised. Brad Griffin said 
prices would ultimately be lowered because of access to 
discounts. 

SEN. MILLER asked if community pharmacies could buy from mail 
order. Brad Griffin said they could not. SEN. MILLER asked why 
they could not, and Mr. Griffin said it was because of the Class 
of Trade distinction. 

SEN. MILLER asked if he understood correctly that a community 
pharmacist could not purchase drugs from the same mail order 
catalogue as HMOs or private citizens. Mr. Griffin affirmed his 
understanding, and said a prescription was required. SEN. MILLER 
commented community pharmacists were excluded from buying at 
their possible cheapest price, and suggested the option be 
considered to allow them to purchase through mail order at a 
fraction of their current buying price. 

Closing by Sponsor: 

SEN. MESAROS repeated testimony which said the threat was not 
manufacturers, but retail chain stores. He pointed out retail 
chain stores and community pharmacies stood united in support of 
SB 313. He mentioned the comment made which said the trend was 
HMOs and retail pharmacies were behind the curve. SEN. MESAROS 
said the majority of Montana's population get their 
pharmaceuticals from chain drug stores a:1d community pharmacies. 
He addressed the issue of the current litigation making SB 313 
unnecessary. SEN. MESAROS reminded the committee SB 313 allowed 
for the possibility of entities to meet the same requirements for 
pharmaceutical discounts and to be offered the same treatment. 

SEN. MESAROS said SB 313 deserved serious consideration based on 
fairness and equal access issues, i.e. prevailing of equality but 
not of discrimination. He asked how many Montanans had access to 
HMOs and mail order pharmacy, as opposed to those who used local 
pharmacies. He asked positive support for SB 313. 
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HEARING ON SB 322 

Opening Statement by Sponsor: 
, 

SEN. JUDy JACOBSON, SD 18, Butte, said SB 322 prohibi~ed a 
waiting period for a preexisting condition if the person had 
previous health insurance coverage. She said portability had 
been addressed in small groups of 3-25; however, an individual 
could be at a disadvantage if he or she wished to change jobs or 
be covered under a new or different plan. SEN. JACOBSON said 
presently an insurance company could look back over a five-year 
time period to exclude the condition for a period of twelve 
months, even if the person had insurance covering the present 
condition. SEN. JACOBSON said SB 322 would allow a person who 
had qualifying previous coverage which was current, 60 days 
before applying for new coverage; the waiting period could not be 
imposed. She clarified there was need for a waiting period if a 
person had not recently been insured because the waiting period 
served as an incentive to be insured. 

SEN. JACOBSON said job lock because of fear of changing health 
insurance policies was a problem. She said SB 322 went a step 
beyond small group reform because all consumers would have the 
advantage of portability. 

Proponents' Testimony: 

Claudia Clifford, State Auditor's Office & Commissioner of 
Insurance Office, said the Commissioner supported portability but 
saw a shortcoming in the small group reform law because only 
people coming into a small business had the advantage of 
portability. She said he encouraged the benefit to extend that 
benefit to the remainder of the populace of Montana. Ms. 
Clifford referred to EXHIBIT #9 (article from the National 
Underwriter) and reported 87% of the American working force felt 
trapped by job lock and wanted to be able to carry health 
insurance from one job to the next, i.e. no waiting period on 
preexisting conditions. 

Tanya Ask, Blue Cross/Blue Shield, said BC/BS supported SB 322 
and the concept of the portability of coverage. She said the 
bill went further than current law. She referred to and 
explained amendments as per EXHIBIT #10, saying they clarified 
the preexisting waiting period applied to qualifying previous 
coverage; and the break in coverage from 60 days to 30 days. Ms. 
Ask referred to Line 27 and said they wanted to ensure the 
individual had the opportunity to carry the waiting period they 
had already met. 

Mike Craig, Health Care Authority, said his organization saw SB 
322 as a sensible bill and urged its support. 

950214BU.SMI 



SENATE BUSINESS & INDUSTRY COMMITTEE 
February 14, 1995 

Page 12 of 15 

Lloyd Bender, American As:socia tion of Retired Persons (AARP) in 
Montana, expressed favor for the intent of SB 322 and hoped to 
see it move forward. 

Tom Hopgood, Health Insurance Association of America, asked the 
committee for favorable endorsement of SB 322 as amended. 

, 
Opponents' Testimony: None. 

Questions From Committee Men~ers and Responses: 

SEN. HERTEL asked SEN. Jl~COBSON if she had agreed with the 
amendments. SEN. JACOBSON said she did, except for changing the 
60 days to 30 days. She explained that was because when people 
changed jobs, dealing with days was not their top priority and 
she hated to see the deadline inadvertently pass. SEN. HERTEL 
asked SEN. JACOBSON if she would prefer it be changed back to 60 
and she said she would. 

SEN. MILLER asked if there was a safeguard in SB 322 to keep 
premiums from increasing dramatically upon job change. SEN. 
JACOBSON said there weren't .. 

SEN. KLAMPE said it was his experience people on Medicaid or 
Medicare had no qualifiers for preexisting conditions or 
disabilities, and he wondered it there was concern that these 
people would come from Medicaid onto an insurance policy. Tanya 
Ask said it was a possibility, but the desire was for more people 
to have access to insurance coverage. She said many people who 
were covered by Medicaid we:re not disabled, but the issue was 
people getting a job who had previously been on Medicaid which 
meant they had several months of health care coverage. A 
disabled person would probably remain with Medicaid; a seriously 
ill person could move from one employer-based insurance contract 
to another. 

SEN. SPRAGUE wondered if reinserting "60 days" would be more 
beneficial during times of insurance coverage overlap. SEN. 
JACOBSON said a person or dependent with a preexisting condition 
would haVe an incentive to ensure continuum of coverage, i.e. if 
someone had a problem, 60 days would give them more flexibility. 

SEN. SPRAGUE asked for more clarification of the rationale for 
"60" vs. "30". Claudia Clifford said the 60 days would allow for 
a time period where a person could go without insurance, i.e. in 
the event of job change, deciding what to do about insurance, 
etc. She said the amendments by BC/BS would allow only 30 days 
to decide about new coverage and to make the policy transition. 

SEN. CASEY EMERSON asked if the 60 days gave someone free 
coverage for that time period. Tanya Ask said it would not; in 
fact, there would be no benefits for that time period. She 
explained SB 322 allowed 60 days for the person to make up his or 
her mind before applying for coverage, which could mean an 
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additional 30 days before coverage would begin. Ms. Ask stated 
1130 daysll was considered because it complied with other 
provisions in state law. 

SEN. MILLER asked if there would be an objection to an amendment 
which would say the premium could not be higher than 150% of the 
average premiums of the top five insurers in Montana. SEN. 
JACOBSON said she would not object, but others may. 

SEN. MILLER asked what would be acceptable to BC/BS as to premium 
price control. Tanya Ask said the objection to a cap placed on 
the premium was there was no cap placed on the type of coverage 
the individual wanted. She said individual contracts were 
written on an individual market basis, whereas group contracts 
had some savings built into them. 

Closing by Sponsor: 

SEN. JACOBSON said SB 322 dealt strictly with the portability 
issue and she urged the committee to keep it moving so it could 
be integrated with other insurance bills in both the House and 
Senate. She said it was her wish the legislative session not end 
on the note of rising costs of health care. 

EXECUTIVE ACTION ON SENATE BILL 239 

Motion: SEN. WILLIAM CRISMORE MOVED TO TAKE SB 239 OFF THE 
TABLE. 

Discussion: SEN. CRISMORE said he had received numerous calls 
saying the small operators had not been considered. 

SEN. BENEDICT said SB 239 had a good hearing and was tabled by a 
majority of the committee members. He opined it was best to 
leave it tabled. 

SEN. EMERSON said he had received calls which he answered by 
saying he had talked with the man from the department which 
controlled the sale and licensing of liquor; the man said the 
route could be gerrymandered to get away from 75% of the calls 
they did not want to make in certain areas. SEN. EMERSON said it 
was his opinion there was a way around the problem without SB 
239; however, if the committee wanted to do something, it could 
kill the whole law which brought the legislation about, i.e. go 
all the way, or not at all. 

SEN. KLAMPE agreed with SEN. CRISMORE to bring SB 239 up again. 

SEN. BENEDICT said he interpreted SB 239 as brought by a 
distributor who didn't want to play by the same rules as everyone 
else. He said he didn't like the idea of running government for 
one or two individuals. 
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SEN. MILLER said present law set the course for entrepreneurship 
at its best, i.e. a distributor was able to set up territories to 
distribute microbrews. He said SB 239 had a good discussion and 
should remain tabled. 

{Tape: 2; Side: B} 

Vote: Motion TO BRING SB 239 OFF THE TABLE PASSED 5-4 on roll 
call vote #1. 
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ADJOURNMENT 

Adjournment: The meeting adjourned at 11:05 a.m. 

JH/ll 
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Discriminatory Pricing: 
Allows Drug Companies t.o Sell Drugs to Selected Buyers 

at Prices Radically Below 
those Available in th(~ Retail Marketplace 

"The strong movement towards managed health care we have experience~ during 
the last few years has caused the discriminatory pricing practices engaged in by 
major drug manufacturers to grow from an unfair but annoying problem to one 
which now threatens the existence of retail community pharmacy." 

James E. Krahulec, Vice President, Government and Trade Relations 
Rite Aid Corporation 

• Brand name pharmaceutical companies engage in discriminatory pricing by 
selling their drugs at artificially low prices to certain "classes of trade." 

• Pharmaceutical manufacturers generally divide purchasers into 
two classes of trade: 

1. Mail order pharmacies, HMO, hospitals (approx. 40% of market). 

2. Community pharmacies, which includes chain drug stores and 
independently-owned pharmacies (approx. 60% of market). 

• Discriminatory pricing means that manufacturers award very large discounts, 
as much as 30%, 50% or even 90%, to the favored class of trade purchasers in 
the first group. 

"By allowing discriminatory pricing to continue, it will only lead to the majority of 
customers, including many of OUI' seniors, who utilize our local pharmacies to 
continue to subsidize the discounted prices allowed to other preferred customers 
identified by the manufacturers. This bill will simply demand that equality must 
prevail and discrimination must not. We ask to level the playing field by offering 
the same criteria to all to enable equal access to the pricing of pharmaceuticals" 

Senator Ken Mesaros 
SD25 
February 1, 1995 
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EXHIBIT_--.:./_
DATE ~ - /4- -95 

Discriminatory Pricing: ~r I '55 313 .. 

Gives Mail Order Firms and Health Maintenance Organizations (HMOs) 
a Significant Competitive Advantage Over Community Pharmacies 

• The community retail pharmacies must pay a higher wholesale price than 
mail order pharmacies and for profit HMOs, even when the same or greater 
volume is purchased by community retail pharmacies. . 

Examples of Discriminatory Pricing 

Premium 
Discoulted price Price to Paid By 

Mcnufodurer Product 
to rlOI H:On IIT1UIlity Commu1ity Community 

Cuantity pilar IiIcxb' pt .... i i ICJcies Phca i i lCJciasr>/ol 

Ciba·Geigy Transderm 30 Patches $8.40 $39.89 375 
Nitro 
(Cardiac) 

Glaxo Ventolin 500 Tablets 63.84 183.71 188 
4mg 
(Respiratory) 

Searle Calan 100 Tablets 3.90 22.91 487 
40mg 
(Cardiac) 

Wyeth Inderal 100 Tablets 4.12 48.31 1073 
60mg 
(Cardiac) 

SmithKline Eskalith CR 100 Capsules 17.18 23.02 34 
450mg 
(Uthium) 

Schering· K·Dur 100 Capsules 2.03 27.31 1245 
Plough 20mEq 

(Potossium) 

Taken from manufacturers' invoices, 1992, as reported in NARD Journal, 
September 1994. The NARD Journal, is published by the National Association of 
Retail Druggists. 

'" including, but not limited to mail order pharmacies, HMOs, clinics, nursing 
homes and hospitals 

''Today, drug manufacturers provide substantial discounts to selected buyers such as 
HMOs and mail order pharmacies. Community pharmacies, serving 130 million 
consumers and representing two thirds of the drug market, are denied access to 
these discounts even though their buying groups meet - and even exceed the 
terms set by manufacturers". 

David Pryor, U.S. Senator (D-Ark) 
Senate Special Committee on Aging 
Letter to the editor, Washington Post, October 8, 1994 
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Discriminatonl Pricing: 
An Anti-compeUtive and Monopolistic 

Business Practice Being Challenged in Federal C"urts 
around the Country 

- There are currently four major lawsuits (the Brand Name Prescription Drugs 
Antitrust Litigation) in federal district courts: 

-The Pharmacy Defense Fund Case in San Francisco; 
-The Pennsylvania Case in Harrisburg, PA; 
-The Pharmacy Freedom fund C2,-e in Chicago; 
-The Duke-Boise Case in Chicago; 

- These lawsuits charge drug companies with violations of the Clayton and 
Robinson-Patman Acts (for discriminatory pricing violations) and the 
Sherman Antitrust Act (for antitrust violations) 

- In addition to the four major suits, 50 smaller suits, all alleging drug 
companies and wholesalers with Sherman Act Violations, have been 
consolidated into a class action case. 

These anti-trust lawsuits charge: 

1. Drug manufacturers violated the Robinson-Patman Act by giving substantial 
price breaks to mail order pharmacies and HMO's without according the same 
prices to retail drugstores, depriving retailers of their ability to compete and 
causing disadvantages to their customers. 

2. Manufacturers violated section 1 of the Sherman Antitrust Act by entering 
into illegal combinations with wholesalers to sell brand name drugs to certain 
favored "class of trade" purchasers - including hospitals, nursing homes and 
HMOs - at prices as much as 50% below prices paid by community 
pharmacies. 

3. Manufacturers entered into agreements with each other agreeing to offer 
certain prices and rebates only to "favored purchasers" allowing 
manufacturers to charge retail community pharmacies higher costs. 

"These lawsuits are just one of the many avenues taken by independent 
pharmacists to stem the tide of discriminatory pricing. A good, balanced campai3n 
for any cause includes initiatives in both the judiciary and legislative arenas, and 
currently our members judiciary efforts are in high gear." 

John Rector, Vice President and General Counsel, 
National Association of Retail Druggists 
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£XHIBIT_...J.I __ ..... 

DATE c::; --It/- -q5 
Discriminatory Pricing: Increasingly Problematic :' \ 55 313 

. l.. 

r 

• 
as 

Third Party Payors 
Set Reimbursement Levels for Retail Pharmacies 

• Currently, there are two markets, two ways of paying for prescription drugs: 
- The Cash Paying market 
- The Third Party market 

• In the cash market, consumers pay out-of-pocket for their prescriptions at the 
time of purchase. 

• In the third party market, consumers pay a small portion of the prescription 
cost, with the pharmacy billing a "third party" for the remainder. 

- Most third-party (pharmaceutical benefit management firms or insurance 
companies) determine the price at which the pharmacy is reimbursed. 

- Pharmaceutical Benefit Management (PBM) firms are specialty managed 
care companies that contract with insurance companies and/or corporations 
to manage drug costs. 

0/0 of 
total 
Rxs 

55% 
45% 

1994 2000 
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Discriminatory Pricing 
Gives PharmacE~utical Companies Monopolistic 

Control over Drug Distribution 

• In the past two years, brand name drug companies have been spending 
billions of dollars to purchase third-party payers called pharmacy benefit 
management companies (I'BMs) 

• The three largest PBMs in the U.s. are now owned, in whole or in part, by 
brand name pharmaceutical companies: a case of vertical integration under 
scrutiny by the FTC and the US Attorney General 

- The PBM, Prescription Card Service (PCS), is owned by Eli Lilly and 
Company, and provides prescription coverage to 55 million patients 

- The PBM, Medco Containment Services, which pays prescription benefits 
for 41 million patients, is ownE!d by Merck and Company 

- Diversified Pharmaceutical Services (DPS), a PBM, owned by SmithKline 
Beecham, provides prescription coverage for 14 million patients 

• PBMs receive large discounts and rebates from pharmaceutical companies in 
exchange for putting the manufacturer's products on their formularies* 

* In the past, doctors were able to prescribe whatever they wanted. Today, almost 
every private insurance company, corporation and government program that 
provides drug coverage requires that doctors prescribe from formularies, or lists of 
drugs approved for third party payment. If the doctor prescribes a drug not on the 
list, the pharmacy and/ or patient does not receive full reimbursement for their 
prescription. 
In managed care settings, the formulary is determined by discounts and rebates from 
manufacturers. 

"Instead of competition, the pharmaceutical industry is moving toward a few mega
firms, undergoing vertical and horizontal integration, continuing to charge ever 
higher price~'! and attempting to control the manufacture and distribution of 
pharmaceuticals". 

Stephen W. Schondelmeyer, Pharm.D., Ph.D. 
PRIME Institute, University of Minnesota College of Pharmacy 
Drug Topics, August 22, 1994, p.16 
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EXHIBIT I -
DATEt... ~02_-..;...1 4 .... ---.1 ... 5 ___ 

Discriminatory Pricing: 
Hurts Community Pharmacies 

While Benefiting Big Drug Companies 

J 11-_ ..... 5~"B ......... 3_'12 ___ -

Discriminatory pricing leads to slim profit margins for retail pharmacies 

• Chain drug stores average profits are 2% of sales or 50 cents per prescription 
(Source: Value Line Investment Survey Guide, Review of the Drug'Store 
Industry, January and November's 1993). 

- In contrast, drug manufacturers average about 17% profit on annual sales 
of $62 billion (Source: Value Line Investment Survey Guide, Review of the 
Drug Store Industry, January and November 1993 and Drug Topics, 
November 10, 1994). 

• Discriminatory pricing makes it impossible for community pharmacies to 
competitively bid against out-of-state mail order firms or to make a fair return 
on dispensing fees. 

- More and more Montana corporations and state and county agencies are 
providing prescription benefits through out-of-state PBMs and mail order 
firms. 

-Under discriminatory pricing, these firms can purchase drugs cheaper than 
Montana pharmacies*, giving them an unfair competitive advantage. 

* Some PBMs use their own mail order pharmacies, while others utilize networks 
of community pharmacies, which dispense drugs to local patients. The PBM makes 
money by setting a low ~eimbursement fee for the pharmacies, who are paying 
premium prices at the wholesale level. In addition, the PBM receives large rebates 
and discounts from the manufacturer based on the amount of drug units 
participating pharmacies dispense. 

" .. .in the health care system, the drugstore business, the pharmaceutical industry, 
reform and change are all going to take place with or without federal law. So we 
have to deal with these things ... " 

Ronald Ziegler, President 
National Association of Chain Drug Stores 
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Discriminatory Pricing Limits Job Opportunities 
for University of Montana Graduates 

"Our challenge is first to better understand the competitive forces that impact our 
economy and then to design governm'~ntal policies and regulations, whether tax, 
environmental, pennitting, safety, etc./, that are fair to all stake holders - and 
supportive of the Montana business community". 

Bob Gannon, president and chief operating officer of Montana Power 
Company, Butte, as quoted in ECOllom£c Challenge '95, Montana Business 
Annual, January/February 1995 

• Community retail pharmacies playa vital role in t~e economic, social and 
medical well-being of every city and county in Montana. 

- The community retail pharmacy industry in Montana employs more than 
1,000 pharmacists working in 200 pharmacies across the state. 

- The average annual salary of a veteran community pharmacist is $35,000 -
$45,000. 

• University of Montana School of Pharmacy (one of 75 pharmacy schools in 
the U.S.) graduates about 50 Pharmacists per year. 

- Many graduates cannot find work in Montana and are forced to seek 
employment in Nevada, Utah and Washington. 

• Pharmacy is a dynamic, challenging health care profession. 

• Detailed knowledge of pharmaceutical products, a strong commitment to 
their patients, and deep roots in M:ontana communities; these characterize 
Montana's pharmacies and pharmacists. 

• Many Montana pharmacies are family-owned, second or third generation 
Small Businesses. 

"The state's greatest challenge now and in the foreseeable future is the creation of 
good paying jobs that will attract and retain our young people in Montana". 

William Brodsky, president of Montana Rail Link, Inc. , Missoula as 
quoted in Economic Challenge '95, "'-fontana Business Annual, 
January/February 1995 
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Discriminatory Pricing: 

EXHIBIT_--'-I __ .... ,. 

DATE ;;. - /4-- q 5 
.f ' ..... , _.;:;5...,;;;'5:;.....;;3 .... '_3 __ . 

Promotes Cost Shifting to those Senior Citizens 
Who Pay Cash at their Community Pharmacy 

"Consumer interests are compromised by permitting drug price discrimination .... 
because the retailers and consumers ultimately must pay higher drug prices as a 
form of economic subsidy to the drug supplies for the lower prices which the drug 
supplier charges the institutions". 

US Congress. House Small Business Committee 
1967 Report 

• There is no outpatient prescription drug benefit under Medicare. 

• More than half of elderly Americans have no outpatient prescription 
coverage. 

• These older Americans make too much money to qualify for Medicaid, 
while Medicare provides no outpatient prescription benefits. 

• The vast majority of the 155,000 Montanans over the age of 60 have no 
outpatient prescription drug coverage. Because they payout of pocket, these 
elderly are hurt the most by high prices that drug manufacturers charge 
community drug stores. 

• Others paying exorbinant prices for prescription drugs include families whose 
mothers and fathers work but cannot afford health insurance; or who carry 
policies with high deductibles and copayments; the working poor, whose 
incomes are too high for Medicaid eligibility. 

" ... The elderly patient who has no prescription drug coverage under Medicare and 
who probably has no insurance coverage through a retirement program ends up 
having to pay (the higher price) to subsidize the customer of the HMO or the mail 
order operation". 

James E. Krahulec, Vice President, Government and Trade Relations 
Rite Aid Corporation 
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Frequently Asked Questions 
about "Equal Access" 

Q. What does it mean to require manufacturers to give "equal access" pricing? 
A. Equal access to pharmaceutical manufacturers' discounts requires that any 

terms and conditions of sale, such as volume discounts, which the 
manufacturer chooses to make available to one purchaser or customer must 
be made available to all purchasers or customers. 

Q. Don't all purchasers of pharmaceutical products have the ability to bargain 
the best possible price from the manufacturers? 

A. No. Outpatient drugs are dispensed in a variety of practice settings. HMO 
outpatient pharmacies, mail order and long term care pharmacies 
increasingly compete with community retail pharmacies to dispense 
prescriptions to patients and customers. Manufacturers award very large 
discounts to some purchasers -- but not to others -- regardless of the volume 
purchased, promptness of payment or any other rational economic 
considerations. 

Q. Is SB ~ unitary pricing? 
A. No. Equal access to manufacturers' discount legislation (equal access) will not 

establish "unitary pricing". "Unitary pricing" would require manufacturers 
to charge the same price for their product to all buyers under all conditions. 
Equal Access legislation will not establish a single, 'unitary' price for 
prescription drugs; instead, it will give all purchasers 'equal access' to 
discounts established by pharmaceutical manufacturers. This legislation is 
intended to create an open market for ALL purchasers of prescription drugs 
that compete with one another in the marketplace. 

Q. Will passage of SB31B solve all the problems of price and the lack of 
competition in the pharmaceutical industry? 

A. Probably not. Certainly not immediately. Over 40 states are introducing 
\':"]ual access' legislation this year. The major lawsuits are proceeding, with 
trial dates set fo: February, 1996. It is anticipated that the Pharmaceutical 
Marketplace Reform Act of 1994, by Senator David Pryor (D-AK) will be 
reintroduced and considered in this session of Congress. The cumulative 
effect of all of these efforts will, over time, force manufacturers to grant 'equal 
access' to all of their purchasers. 

Q. Will what we do here in Montana make any difference? 
A. Yes. There are only 50 States and Montana is one of them. Laws enacted in 

each state do matter, and will make a difference. 
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EXH1BIT_---'-L __ 

,Ul Legislature 
DATE c2 -/ 'i - q 5 
" I :5{3 313 

LCO:):) 2.1) 1 

"1 "---.;;;;;;",,:,,~~-~_ 

BILL NO. 

INTRODUCED BY~~~~~~~~'~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

.+ A BILL FOR AN ACT ENTITLED: "AN ACT ENSURING EQUAL ACCESS FOR PURCHASERS TO DRUG 

''''5 MANUFACTURERS' DISCOUNTS; PROVIDING EXCEPTIONS AND PENALTIES; GRANTING RULEMAKlrJG 

6 AUTHORITY TO THE DEPARTMENT OF COMMERCE; AND PROVIDING AN APPLICABILITY DATE." 

-' 

7 

8 STATEMENT OF INTENT 

-9 A statement of intent is required because this bill grants rulemaking authority to the department of 

o commerce. 

i 1 The legislature intends to promote, ensure, and enforce competition among purchasers of drug 

2 products by eliminating price discounts that are based solely on "class of trade" designations used by drug 

i 3 manufacturers. 

'4 The legislature intends that retail pharmacies be provided .equal access to th~ price discounts 

""'5 currently provided to mail order pharmacies, health maintenance organizations, and other purchasers that 

16 compete with retail pharmacies. 

-17 The legislature intends that manufacturers be encouraged to develop a variety of marketing 

'8 programs. The legislature does not intend to establish a single price for prescription drugs or to eliminate 

,,",19 existing price reduction programs that adhere to the provisions of this bill. 

20 

.. .21 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

2·1 

26 

28 

29 

NEW SECTION. Section 1. Definitions. As used ih [sections 1 through 71. the following definitions 

apply: 

(1) "Charitable health care provider" means a health care provider that Is exempt from feder al 

taxation under section 501 (c)(3) of the in'ternal Rev~nue Code and that provides a substantial portion of 

its health care services to the public free of charge at llt,a:reduced fee based on the patient's ability to pay. 

(2) "Covered transaction" means a sale of ~ \d'r~g to' ~ purchaser In this state in' which a 
\ . " . . 
, . . " . . , ,',' 

manufacturer negotiates, establishes, determine.s, or oth'erwis~ cqn~rols,the price, terms, or condftions of 

sale, whether by direct sale to a purchaser or thro~gh a contra~tual arrange~.ent implemented' b~ one or 

~n .... ,,,.t/vo Council 
- 1 -
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more wholesalers. 

(3) "Department" mean~ the department of commerce provided for in Title 2, chapter 15, part 18. 

(4) "Drug" means any substance subject to section 503(b)(l) of the Federal Food, Drug, and 

Cosmetic Act. 

(5) "Manufacturer" means a person other than a wholesaler who sells drugs to purchasers. 

(6) "Purchaser" means a person who sells or dispenses drugs directly to consumers in this stute . 

(7) "Wholesaler" means a person other than a manufacturer who sells drugs to purchasers. 

NEW SECTION, Section 2. Price dliserlmination prohibited. (1) In a covered transaction, a 

manufacturer shall sell a drug, during the same time period, to all purchasers in this state on the same 

terms and conditions. 

(2) This section does not prohibit a manufacturer from offering a price reduction or program as long 

as it is made available to all purchasers on the same terms and conditions, inclu'ing: . 

(a) a reduction justified by economies or efficiencies realized through volume purchases; 

(b) a reduction available through ml~rket share !110vement agreements; 

(c) a reduction for placing a drug on a formulary; 

Cd) a reduction for prompt paymen~; 

(e) a reduction for limited site delivery; or 

(f) an opportunity Involving free merchandise, samples, and similar trade concessions. 

(3) A manufacturer may not provide a price reduction to a purchaser based solely on the class of 

trade to which the purchaser belongs. 

(4) This section applies to any purchas,e of a drug delivered to a purchaser for sale to a consumer 

in this state. 

NEW SECTION. Section 3, Government purchases from manufacturar engaged in discriminatory 

pricing 'prohibited •. An entity of state .government or of any political subdivision of this state may not 

purchase a drug from a manufacturer that engages In price discrimination prohibited in [section 21. 

NEW SECTION. Section 4. Civil action fqr damages. A purchaser may bring a civil action ag linst 

a manufacturer for damages suffered as a result o't the manufacturer's violation of (sections 1 through7J. 
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EXHIBlt ____ I __ 
DATE dl-Itf-95 LCO!J92.01 

Jf L 6B 31B 
• .1. 

a rule promulgated under [sections 1. through 71, or an order or injunction to cease and.desist from eithc:r 

2 type of violation. Damages awarded to the purchaser must be trebled. 

3 

4 NEW SECTION. Section 5. Enforcement -- penalty. (1) The department shall enforce the 

5 provisions of [sections 1 through 7) pursuant to the procedures established in 30·14·220 tiHOllU i1 

6 30·14-223. 

7 (21 A county attorney or the attorney general may enter an action to enforce [sections 1 tluou]" 

8 7). 

9 (3) A person who violates [sections 1 through 71, a rule promulgated under [sections 1 through 

1 0 7), or an order or injunction to cease and desist from either violation: 

11 (a) shall pay a civil penalty of not less than $1,000 or more than $50,000 for each violation; and 

12 (bl except in a case in which a unique and necessary drug Is not available from a person otherthan 

13 the person who has committed the violation, may not sell drugs in this state. 

14 

15 NEW SECTION. Section 6. Exceptions. [Sections 1 through 71 do not apply to: 

16 (1) a hospital or related facility licensed under Title 50, chapter 5; 

17 (2) a federal, state, or local government program that purchases drugs directly; 

18 (3) a discount required by federal law or a rebate authorized by federal'law; 

19 (4) a charitable health care provider, except a provider that issues, offers, or administers a health 

20 insurance policy or an employee benefit plan. 

21 

22 NEW SECTION. Section 7. Rulemaklng authority. The department shall adopt, amend, or repeal 

23 rules necessary for the implementation, continuation, and enforcement of [sections 1 through 7) in 

::·1 accordance with the Montana Administrative Procedure Act. 

73 

26 NEW SECTION. Section 8. Codification Instruction. [Sections 1 through 71 are intended to be 

27 codified as an integral part of Title 30, chapter 14, and the provisions of Title 30, chapter 14, apply to 

::'8 [sections 1 through 71. 

2) 

NEW SECTION, Section 9. ApP.llcabilltV. [This actl applies to sales made or effected on 01 after 

~n .... ,,,.tlv. Coun"'. 
- 3 -
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Proposed Amendments to SB 313 
Prepared by Mary McCue, lobbyist for MSPA 

1. Page 1, lines 25 through 27. 
Strike: subsection (1) in its entirety 
Renumber: subsequent subsections 

2. Page 2, lines 25 through 27. 
Strike: section 3 in its entirety 
Amend: internal references 

3. Page 3, line 16. 
Following: "or" 
Strike: "related" 
Insert: "heal th care" 
Following: "facili ty" 
Strike: "licensed" 
Insert: "as defined" 
Following: "chapter 5" 
Insert: ", except for health maintenance organizations" 

4. Page 3, line 18. 
Following: "authorized by federal law" 
Strike: ";" 
Insert: "" 

5. Page 3, lines 19 and 20. 
Strike: subsection (4) in its entirety 
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Testimony of the Montana State Pharmaceutical Association 
Senate Bill 313 

by Jim Smith 

~0. ~/~ 

Mr. Chairman and Members of the Senate Business Committee: Good Morning. 
My name is Jim Smith. I am the Executive Director of the Montana State 
Pharmaceutical Association. Our Association consists of approx. 350 licensed 
pharmacists and 150 licensed pharmacies in the state of Montana. Most of our 
members corne from the independent retail sector of the pharmacy community in 
Montana; and we join the Montana Retail Association, and its members from the 
chain drug stores, in strong support of SB 313. 

My job this morning is to go through SB 313 with you, Section by Section, line by 
line, definition by definition, term by term. I will attempt to do so quickly and 
thoroughly. If you have questions, I'll try to answer them for you; or if I can 
provide you with any additional information, I'll try to get it for you. 

We have, in SB 313, attempted to distill some very complex economic transactions 
into concepts and language suitable for inclusion in the Montana Codes Annotated. 
We tried to keep it simple; and to put only that statutory language that is absolutely 
required into SB 313. The Department of Commerce is given rulemaking authority 
in the bill; and administrative rules may follow, if SB 313 is enacted by this 
legislature. 

These are all new Sections. This is new, additional language that will be added to 
Title 30, Chapter 14 MCA, if passed. Title 30 is the Montana Consumer Protection 
Act. This is the appropriate place to codify SB 313 because we believe the Montana 
consumer will be the ultimate beneficiary if SB 313 is passed and made into law. 

I'll just begin, and try to share our thinking, our intentions and our understandings 
with the Committee. I'll also reference and explain the Sponsor's Amendments as 
we go through the bill. 

The bill begins with the Statement of Intent. I do not think it's necessary for me to 
read the entire Statement; but the first paragraph sums it up very well: 

The legislature intends to promote, ensure and enforce competition among 
purchasers of drug products by eliminating price discounts that are based 
solely on 'class of trade' designations used by drug manufacturers.' 

"America's J\1ost Trusted Profession" 



The rest of the bill proceeds from there and is consistent with the Statement of 
Intent. 

Section 1. Definitions. 

The first Amendment offered by Senator Mesaros strikes the definition of 
'Charitable Health Care Provider" found on lines 25-27 of page 1. That definition is 
redundant and not necessary at this point in the bill. The term is adequately defined 
in Section 6, as you will see. 

The other definitions, 1 through 7 represent our attempt to define, in statute, the 
essential interests involved in the buying, selling, purchasing and distribution of 
prescription drugs in the state of Montana. For the purposes of this bill, we've 
rendered these very complex economic transactions into a few simple definitions. 
The key definitions are as follows: 

• Manufacturers 

• Wholesalers 

• Purchasers 

·Covered Transaction 

These are the various drug companies that produce and 
sell pr~::!scription drugs. Our belief is that it is the 
manufacturers that establish the price, terms and 
conditions of drug sales, in Montana and across the 
country. 

These companies deliver drugs to purchasers at the 
contract price established by the manufacturer. Our belief 
here is that wholesalers do not establish the price, terms 
or conditions of the sales of drugs to purchasers. 

These are the entities that buy drugs from manufacturers, 
whether it's a retail pharmacy buying group (like Valu
Rite or United Drug Stores), a chain operation (like K
Mart, Shop-Ko or Wal-Mart); or Institl ,mal buyers, such 
as Hospitals, Nursing Homes, HMOs, Mail Order 
Pharmacies. For the purposes of this bill, they are all 
purchasers of drugs. 

Our intent is a very broad application of this 
definition. Basically, we believe every transaction, every 
sale in Montana is a 'covered transaction,' and as such 
subject to the provisions of SB 313. 

Section 2. Price Discrimination Prohibited. 

This is the heart of the bill. The key language is found in: 
(1) In a Covered transaction, a manufacturer shall sell a drug, during the 
same time period, to all purchasers in this state on the same terms and 
conditions. 
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Please note that this does not say 'for the same price.' Our intent here is exactly as 
tAr. Griffin explained it in his testimony: To the manufacturers we are saying, tell 
us what criteria must be met in order to achieve price discounts. Nothing more. 
Nothing less. 

Section 2, (2) sets forth several rational, economic criteria that manufacturers may 
want to use in establishing the criteria for discounts: volume, market share 
movement, formulary, prompt payment, etc. 

Section 2, (3) contains the prohibition against price reductions that are based solely 
on the 'class of trade' to which the purchaser belongs. 

Section 2, (4) says that this applies to any purchase of a drug delivered for sale to a 
consumer in this state. 

Section 2 is the key, critical section of SB 313. This is the Section that eliminates 
discriminatory pricing; that puts all purchasers on a level playing field; that 
eliminates the obsolete practice of granting discounts based upon 'class of tr~de' 
designations used by manufacturers. 
\Vhile these designations may have been harmless when retail pharmacy did not 
compete with institutional purchasers, such as HMOs, Mail Order Pharmacies, etc.; 
in today's marketplace, retail is in competition with institutional purchasers; and 
manufacturers pricing policies should reflect that simple fact. SB 313 requires 
manufacturers to recognize that simple fact, and to act accordingly by renegotiating 
their contracts with purchasers. 

Please note that Section 2 is no cure-all for retail pharmacy. The rational economic 
forces at work in the marketplace that are listed in (2) may still operate to the 
disadvantage of retail pharmacies, especially for those few that are not members of 
buying groups. 
However, the elimination of the 'class of trade' designations is a major step in the 
right public policy direction, and that's what SB 313 is all about. Much will be left to 
the marketplace, even if SB 313 is passed and enacted. 

Section 3. Government Purchases ... Prohibited. 
Section 3 is stricken in Senator Mesaros' Amendments. We are not aware of any 
entity of state or local government that is a direct purchaser of drugs. 

Section 4. Civil Action for Damages. 
Section 4 gives a purchaser the right to bring a civil action for damages against a 
manufacturer. Treble damages are required. 

Section 5. Enforcement--Penalty. 
Section 5 says that a county attorney, or the attorney general may enter an action to 
enforce the provisions of SB 313. 
Reasonable Civil penalties are established in SB 313. 



S~(tion 6. Exceptions. 

Our basic objective in SB 313 is to level the playing field and establish a fair 
competitive environment with those entities that are in competition with -retail 
pharmacies. We recognized early on that retail is not in competition with certain 
scgm.ents of the market, and Section 6 sets forth exceptions to the provisions of 
SU 313. 

The Amendments offered this morning by Senator Mesaros further clarifies our 
in ~t:lltions with regard to these exceptions. 

(1) As amended, (1) would be changed to read: Z~~ /lmt:J;j 
'a hospital or health care facility, as defined in Title 50, chapter 5.' 

\Ye have attached a list these facilities to the Amendments offered by Senator 
f\\CS'HOS. It does include the various 'charitable health care providers' in Montana. 

(2) This applies to the federal government. The Veterans Administration is the 
only direct purchaser of drugs in Montana. 

(3) This applies to the State Medicaid program. The federal governme:1t was able to 
extract some concessions from the manufacturers several years ago, through the 
OBRA, 1990 (Omnibus Budget Reconciliation Act of 1990). Basically, the 
manufacturers agreed to give rebates to state Medicaid programs. This clause makes 
it clear that SB 313 is not intended to interfere, interrupt, or otherwise have any 
impact whatsoever on the Medicaid Program. 

(4) As Amended, (4) would be stricken from the SB 313. 

Section 7. Rulemaking Authority. 

The Department of Commerce is given the authority to write, adopt and enforce 
administrative rules pertaining to this law, consistent with legislative intent. 

Section 8. Codification instruction. 

If enacted into law, SB 313 is to be codified as an integral part of Title 3D, chapter 14, 
f\lCA, The Montana Consumer Protection Act. 

This is what SB 313 is all about: How much consumers will be paying for their 
prescription medicines; how they will receive, or be able to receive, their 
prescription medicines; what kind of pharmaceutical are they are going to receive? 

Section 9. Applicability Date. 

This act applies to sales made after October I, 1995. 



EXHIBIT __ h ..... 1 ...... __ 
DATE c;2- /t/- -96 _ 

, _ II 513 3/3 ...I. 

In conclusion, SB 313 is not a 'magic bullet' that will solve all the problems of price 
<1l1d the lack of competition in the pharmaceutical industry. 

Nor, however, is SB 313 some kind of 'poison pill' that is going to cripple the 
pharmaceutical industry. Our association wants a healthy, profitable industry. We 
5L1pport this industry. We're the industry's first, oldest and best customers. We 
support I~esearch and Development. We want a cure for MS, or MD, or AIDS 
found. \Ve attempted to find some common ground, some comprom'ise with th(' 
malLUtacturers before this session even began, but to no avail. 

\ Ve have been very clear in our discussions and negotiations with interested parties 
that, if SB 313 is enacted into law; the response of the manufacturers will, in large 
~al't, determine the outcome and impact of this legislation upon consumers in 
I,lontana. The manufacturers may decide to litigate, to test this law in th(' COUl"Ls? 
Some may decide to pull out of Montana, to cease selling their products in this 
stdte? Some may cancel contracts, or raise prices to their institutional purchasers ZlS 

scon as possible? Or, they may decide that it makes good economic and clinical 
sense to keep retail community pharmacy in the business of filling prescriptions fur 
p(:cple? That's the sort of impact we hope SB 313 will have. 

SB 313 is a very small piece of a very big puzzle. For example: 
• Over 40 states are introducing similar legislation this winter. 
·Senator Pryor is reintroducing the Pharmaceutical Marketplace Reform Act 

of 1994 (S. 2239) in this session of Congress. 
• Major litigation is in progress, with trial dates in some actions set for 

February of 1996. 

Our belief is that the combination of all of these initiatives, the cumulative impact 
of all of these efforts, will someday bring an end to the practice of discriminatory 
pricing, in Montana and in the rest of the country as well. 

"We're asking for your help in this effort. 

Last, Mr. Chairman, we understand that the entire health care system, and the 
pharmaceutical industry in particular, is in a period of major 'restructuring.' We 
understand macroeconomic trends. We understand that these companies are just 
following good business practices, just being good capitalists. 

But, retail community pharmacy is not going to be 'restructured' out of existence 
due to the unfair pricing practices of major drug companies--at least not without ,1 

fight. And not as long as we believe that there are people in Montana and 
communities in Montana that still need, want, and rely on their neighborhood 
drugstore and retail pharmacies for their prescription medicines. 

Thank you Mr. Chairman And Committee Members. I'll be available for any 
questions you may have. 
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Good morning Mr. Chairman, members of the committee. For the 

record, my name is Brad Griffin representing the Montana Retail 

Association. The MRA counts among it's 700 members, chain drug 

companies such as Wal Mart, K-Mart, Shopko and Gibsons, all of whom 

have a pharmacy. We also represent a number of small pharmacies 

across the state. Please, don't be misled, this is an issue where 

the independent and chain drug are united. I rise in strong 

support of SB 313 because this bill is about fairness in pricing 

practices for pharmaceutical products. 

Please turn to page 2 of the handout as I give an overview of the 

problem. Currently drug manufacturers divide their customers into 

two groups or classes of trade. On one hand there is the 

institutional buyers like HMO's and mail order pharmacies. This 

group is the manufacturers preferred class of trade and as such 

receives discounts of up to 90% off of wholesale price. The second 

group, or class of trade, has 60% of the retail market and receives 

minimal discounts. 

Your first reaction, like most peoples, is probably along the lines 

of "well, HMO's and mail order must sell more volume than community 

retail pharmacies." This is simply not true. If the discounts 

were awarded on volume of product sold, surely the buying clout of 

the independent's buying groups and the large chain drug retailers 

would gain them access to discounts. But even the combined buying 

power doesn't allow them access to manufacturers discounts. So 

what's happening here? In effect, what is happening is that those 



of us who are not enrolled in an HMO or mail order program are 

subsidizing the minority of Montana's population who are. 

This bill simply says to the manufacturers that they establish the 

criteria list for achieving the discounts. Whether it's volume, 

prompt payment, single point delivery or market share agreements -

they, the manufacturer, set the criteria and let all retailers have 

access to the criteria. 

Please turn to page 3. As you can see, we are not talking about 

small discounts. The first example is of Transderm Nitro, a patch 

that cardiac patients use. Mail order and HMO's pay $8.40 for 30 

patches. Retailers' pay $39.89 and mark it up 2-3 dollars. 
order then can :, 'rk up the ir 

$8 product to just uLder the average retail price thereby making 

over 300% return. This practice is called shadow 

pricing. Again, who benefits? The HMO and mail order 

pharmacies bottom lines. You can see that the trend continues as 

you scan down the page. Please refer to the next sheet. This is an 

informal survey I did yesterday by calling two community 

pharmacists in Helena and a well known national mail order. We 

know what the average mail order cost is and what the cost is to 

retailers. You can see that that mail orderconsistently sells at 

or below retail. My questipon is, where is the evidence that mail 

order is passing their huge price discounts on to their customer? 
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The point is, the manufacturers two classes of trade are 

obsolete and a hoax. We are talking about the outpatient 

prescription drug marketplace - which is one class of trade. 

Montana's main street pharmacist is at a severe disadvantage 

because of these unfair and discriminating pricing practices. This 

bill will force manufacturers to deal with retail pharmacists on 

the same terms and conditions as HMO's and mail order pharmacies 

with whom they are in competition in the market place. This bill 

will enhance competition in the marketplace, not lessen it and it 

should bring prices down for the consumers. 

It may seem difficult to believe that manufacturers would 

discriminate against a group of retailers doing 60% of their 

business. In fact it seems unbelievable. But the unbelievable 

becomes very believable when you realize that we are talking about 

the most profitable industry in America - one that generates a 17% 

net profit on sales of over $60 billion dollars. 

That, Mr. Chairman and members of the committee, is why the drug 

manufacturers are here in force today. To protect an incredibly 

lucrative market. And to prevent real competition from entering an 

arena where they are hoding the cards. I submit that these 

incredible profits are being generated on the backs of Montana's 

senior citizens, those on fixed incomes, working families with no 

health insurance and Montana's citizens who are not enrolled in an 

HMO or mail order pharmacy. 



Montana's pharmacies, the manufacturers oldest and best customers, 

stand before you to ask your help in rectifying these unfair 

pricing practices which are jeopardizing your local pharmacists 

very existence. We urge your support for SB 313. 



SENATE BUSINESS & INDUS1R'l' 

EXHIBIT NO. 5-
f){ITE .::,14 1t.5 
.>'L NO. v.d.;;s I 3-

Examples of IISHADOW PRICING!! 

We know that discriminatory pricing takes place allover the U.S. 

Do HMO/Mail Order customers in Montana get the benefits of these discounts??? 

For example: 

DRUG 

Prozae 
20mg/100ea 

Tagamet 
400mg/500ea 

Calan 
240mg/500ea 

Slow-K 
600mg/lOOOea 

Nationally! HMOs, 
mail order, etc. 
pay about l 

$120.28 

$166.56 

$123.00 

$7.89 

Apparently NOT! 

In Montana, 
community pharmacy 
pays2 

$181.53 

$605.00 

$554.12 

$143.95 

COMPARE RETAILS! 

AARP retail v. 
price) 

$190.35 

$625.75 

$549.75 

$149.55 

Community 
Pharmacy retail 
price3 

$182.13 

$625.46 

$595.66 

$161.72 

* HMOs, ~ail Order~ etc., apparently fail to pass. on lucrative discOlU1ts to their cash-paying customers 

* 

2 

HMOs, Mail Ol'dcr, etc., realize a gross profit margin in the neighborhood of 75 percent on these sales 

:viontana Community Pharmacy realizes a gross profit margin of less than 7 percent on these sales 

McKesson invoice dated 9/94, 

IJ 
Actual community pharmacy cost, Helena, MT, 2177?/95 

Quoted retail price from telephone survey, Helena, MT, 217#9/95 



John "Ed" Kennedy, JR 
5567 Highway 35 
Kalispell, Montana 59901 

Senate Business & Industry Committee 

Re: Senate Bill 313 

Senate Bill 313 is an economic retention bill: We worry continuously about 
economic development so here is a bill about economic retention. 

If a company (manufacturer) wants to have an average retail of $6.00- on a 
particular bottle of medicine and he sells it to one entity for $2.00, it should be very 
obvious that he must sell it to another entity for $10.00 to maintain the $6.00 
average. 

The entity that pays the $10.00 in this case is the retail pharmacies of the State 
of Montana. They in turn must pass on the higher price to the customers in 
Lewistown, Hamilton, Libby, Bozeman, Laurel, Billings, Florence and Great Falls, 
your constituents. This includes senior citizens on fixed incomes that only have 
Social Security and Medicare (which does not cover prescriptions). As well as any 
other individuals that patronize your corner drug store or local pharmacy. 

There are lawsuits pending claiming price-fixing violations of the Sherman 
Antitrust Act and discriminatory pricing violations of the Robinson-Patman Act 
against certain drug companies that participate in discriminatory pricing. 

Montana pharmacists and pharmacies want to compete in the market place 
but to do so we need equal access to good prices. (The old level the playing field 
concept). 

Senate Bill 313 could be a win, win for everyone. Drug companies could sell 
their product to everyone at a price that would allow adequate profit to cover their 
needs as well as provide money for research and development. 

The retail pharmacies of Montana could buy the product for less and pass the 
saving on to the consumers in Lewistown, Hamilton, Libby, Bozeman, Laurel, 
Billings, Florence and Great Falls. Economic retention is achieved by the Montana 

"America's Iv10st 'l'rustcd Profession" 



Pharmacies surviving, providing jobs, paying taxes and contributing to the 
!\'}ontana economy. While saving your constituents money. 

If the drug companies are against this bill, they must not be telling us 
something. 

Thank you for, allowing me to testify before this committee. 
John "Ed" Kennedy, Jr. 



sFrt~TE BUSINESS & INDUSTRY 

EXHIBIT NO. _--=7'---__ _ 

Bill Amendments to SB 313 
DATE __ ~-+-0-:./--,~ ___ _ 

Ensuring Equal Access for Purchasers to Drug Manufacturers'ellli~1 .... mu..t .... s,-----"OS5:.....:8:....L--,-"dl~1 =3:0.-

Proposed by: 
Point of Contact: 

Montana Department of Commerce 
Jon Noel, Director, 444-3797 

1. Page 1, Line 6. 
Strike "COMMERCE" 
Insert "JUSTICE" 

2. Page 1, Line 10. 
Strike "commerce" 
Insert: "justice". 

3. Page 2, Line 2. 
Strike: "commerce" 
Insert: "justice" 

4. Page 3, Line 4. 
Following "penalty." 

~~ 7 ~3tV!i:J 

Strike "(1) The department shall enforce the provisions of [sections 1 through 7] pursuant to 
t he procedures established in 30-14-220 through 30-14-223. 
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r - - -$---------- -R19-02-000' 
ALLOW 

off 
,Any new prescription or even one 

previously filled at another 
pharrnacy!* Prescription 

under $10 is free with coupon. 
Coupon good through Saturday. March 4. 1995. Limit 1 coupon per family. 
Not good on prescriptions previously fdled at another ShopKa Pharmacy. 

Not good with <lny other offr.rs Good on new presc::riplioll5 
and ones PI€~ViOIJsly fdlpd by <'mother pharmacy 

60ur pharmacist will contact yom physici;ln for prescription 3llthoriz.1tion. 

Name: ---
Address: 
City: ______________ _ 

The ShopKa Pllarmacy is not at Sp8nCf~r. 
Coupon not valid in conjllnction with <lily restricted insurance plans 

f!l:: f,J.~ tr.' r-~ rtf" t"m 
,.." '" ~!iN'!' if!! 1/1 ';6V, 

PIfIlRfl1I'U:.lI coupon L _________________ ~ 

to ShO]?I(o Pharlllacy 
and sa"re evell lTIOre 
witll this coupon! 
At ShapKa, we know the cost of health 
care can add up. So we are continually 
looking for ways to save you money on 
your family's prescription needs. That's 

why we guarantee low prices. Every day! 
ShopKo Pharrnacy not at Spencer 

Guaranteed Low Prices* 
on prescriptions. If you paid less elsewhere, we'll fill your 

prescription, match their price, plus give you 15 in cash. 

*S(~e store for delails 

'. ~'f$ JjtlP!~ l!iI'l4W:1 ...,.111.'" .w:iW® 

PH.lIRMACY 
Grea t service. LOlV prices. Every day! 

Snl\TE BUS:NtSS & INDUSTf 

E,<:iICIT NO. 2{.L.8>-__ 

D;UE ~.o.J( /9.5 

131 LL rm _-----==di=-t3=_=3_'_&_ 



EXi,1 [lIT NO. _-,g=---=~=--_ 

;l~J -. ~ I 

: ~p.L $Qfxt~w ~: 
I lIanmaCY or Transferred g I 

~=-~~~-~--.=--= • 0 I tIII1I1"cllllS~;1I PIAIIICIIil Prescription g I 

I A:~ $~ FIRST 1 WITH THIS COUPON . I 
Valid 211195 - 317/95 in Washington (except Wahkiakum, Cowlitz, Clark, Skamania and Klickitat Counties), 

L.
-_Idaho and Montana Sateway stores with pharmacies. limit one coupon per custome .... r. .J 
. . Not valid with any other offer. Cash value 1I20th of one cent. ------------PAGE 67 



: Ii) I. I '_1,; t I·, ( . .: 
I _ J 

B tJ'll!:'!!I 
FOODC':),Of7UG .. 

P.O. OO.x 5006 It (406) 761 r 3401 • 001 Sixth Slreet S.W., Great Falls fIT 5~ --------.---- .,. ..... '-.- .. _- - ... - . . ~ 

.-' :1 Ie L:iJJ,;~LSS & INDUSl 

E::,:1:CIT NO. g D 

(:,HE ;2~-'I /9 :5 

BILL NO. -:5/3.3 I ~ 
DATE: February 13. 1995 

TO: 'All Great }1a1l8 Legi~latofs 
@J 

FROM: Bm Beck, Director of.I'lmnuacy 

SUBJECT: SENATE BIUL. NO, 313 

Buttrey Food and Drug Company i:i it Montana-ba.red company th:.tt currently operates 

in-maw 20 retail pharmacies. 1 unit-dose pharmacy,' and 1 mail order facility located in 

Great ITaUs . 

. Our in-state mail order facility bas currc.atly contracted with Montana State Employees, 

MontMa University System and Cascade County Employees. We also are in the 

negotiations to contract with the mt:-1l1bers. of the Montana AB1IOciatiOll offlealth Care 

Purchasers, as is Express Script~ mail order fac.,'ility !Qcatefht\lt·:Q&tat~. 

Without the separate "classes of trade" offered by the pharmaceutical mahu.facturers, 

Buttrey could not competitively compete with out...Qf-8tat~ mail onler facilities such as 

Express Script!;, RX America, .M¢co, and a host of oth(;1'5. for in-~11tlsl Montana 

entities. 

This would force Montana-based groups, who are desperately tryIng to lower their 

health care r.osts. to funnel Montana dollars out-of-state. 
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Sl:NATE BUSINESS & INDUSTRY 
EXHIBIT NO. It) 

DATE d?-/.,L Y5 

SB-322 
BILL NO. __ cS_8--.:3::...::::..z:.:~::::::=...._ 

PROPOSED AMENDMENTS OF BLUE CROSS AND BLUE SHIELD OF MONTANA d-- .~ 

. . . Co ~tzee 4 i&n9'a. t&,i 
Lme 5, followmg "HAD", msert, "QUALIFYlNG" /A / c;7 

Section 1, line 16 strike lines 16 and 17 following (b) 

Insert at line 16, the following: "A health care insurer shall waive any time period 
applicable to a preexisting condition exclusion or limitation period with respect to 
particular services in a policy or certificate of disability insurance for the period of time 
that an individual was previously covered by qualifying previous coverage that provided 
benefits with respect to those services, if the qualifying previous coverage was continuous 
to a date not more than 30 days prior to the effective date of new coverage." 

Line 24, following "arrangement", insert: "that provides benefits similar to or exceeding 
benefits provided under the policy or certificate of disability insurance issued under this 
section" 

Add a new section: 

NEW SECTION. Section 2. Applicability. (This act) applies to a policy or certificate of 
disability insurance and health service membership contract entered into or renewed on or 
after (the effective date of this act). 

SENATE BUSINESS & INDUSTRY 
EXHIBIT NO. _~/F-!J ___ _ 

DATE ;;2-1'7-75 
BILL NO. •. -W 3<?-.;z 



DATE ~~ 9id~ l't 119s-
SENATECOMMITT O~hVJ4 ~~ 
BILLS BEING HEARD TODAY: -Rt1~~~~tJIl6.4-
~ ..322 .k/h4ktJ-~ . 
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VISITOR REGISTER 

PLEASE LEAVE PREPARED STATEMENT WITH COMMITTEE SECRETARY 

REGISTER. FlO 
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VISITOR REGISTER 

PLEASE LEAVE PREPARED STATEMENT WITH COMMITTEE SECRETARY 
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