
MINUTES 

MONTANA SENATE 
54th LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By CHAIRMAN LORENTS GROSFIELD, on February 10, 
1995, at 12:30 PM. 

ROLL CALL 

Members Present: 
pen. Lorents Grosfield, Chairman (R) 
Sen. Larry J. Tveit, Vice Chairman (R) 
Sen. Mack Cole (R) 
Sen. William S. Crismore (R) 
Sen. Mike Foster (R) 
Sen. Thomas F. Keating (R) 
Sen. Ken Miller (R) 
Sen. Vivian M. Brooke (D) 
Sen. B.F. "Chris" Christiaens (D) 
Sen. Jeff Weldon (D) 
Sen. Bill Wilson (D) 

Members Excused: None 

Members Absent: None 

Staff Present: Todd Everts, Environmental Quality Council 
Theda Rossberg, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 137 (following Executive Action on SB 

199) . 
Executive Action: SB 231, SB 147, SB 199, SB 288, SB 137, 

SB 145, SB 225, SB 234. 

EXECUTIVE ACTION ON SB 231 

Motion: SEN. JEFF WELDON MOVED DO PASS ON SB 231. 

Motion: SEN. WELDON THEN MOVED TO ADOPT AMENDMENTS NO. 
sb023102.ate AS CONTAINED IN EXHIBIT 1. 

Discussion: SEN. WELDON explained the amendments to the 
committee members. 
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He said it was not his intention to change the intent of the· 
bill, but thought the language was clearer. He was concerned 
that the sponsor may not have had a change to review them yet. 

SEN. TVEIT asked SEN. KEN MESAROS if he had a chance to look at 
the amendments and how they changed the bill. 

SEN. MESAROS explained the first time he saw the amendments was 
just a few minutes ago, and in just going through them, it does 
expand the intent of the bill dramatically. He said he would 
oppose the amendments because they would be striking the 
"regulatory restrictions." 

Substitute Motion: SEN. TVEIT MOVED A SUBSTITUTE MOTION THAT 
THEY REJECT AMENDMENTS NO. sb023102.ate. 

CHAIRMAN GROSFIELD asked Todd Everts, Environmental Quality 
Council, if there was any fiscal impact with the amendments. Mr. 
Everts, responded that amendment no. 6, may have a fiscal impact. 

SEN. BROOKE said she would like to hear a little bit of what and 
how you look at regulatory restrictions versus impacts. 

SEN. WELDON explained that he thought that regulatory 
restrictions were narrower than impacts. He said there were 
other things the government could affect besides regulations. 

SEN. KEATING asked Sen. Weldon, if he didn't think that it 
broadens it to the point that it is undefinable? 

SEN. WELDON responded that he didn't think so. He indicated 
it is still definable to government action, but it would not 
broaden it to all human endeavors. 

SEN. BROOKE asked Mr. Everts if he would give his interpretation 
of the how the amendments would affect the bill. 

Todd Everts replied that the bill as introduced adds language to 
the Montana Environmental Policy Act, clarifying the 
Legislature's intent for agencies to review their economic and 
social impact analysis within MEPA. 

SEN. BROOKE questioned the amendments because they also include 
the regulatory restrictions as well other social and economic 
impacts. 

Mr. Everts said it just changes the clarification, but one 
could argue that regulatory impacts still would be analyzed 
under current existing law. 

SEN. TVEIT said basically the amendments change it into 
a study bill. 
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SEN .. BROOKE commented that if you are going to create an impact 
statement you have to study and analyze it, so it isn't just a 
study by itself. It has to have that language in the law to say 
what you do with it, or say that is how you get to the end 
result. 

Vote: MOTION TO DO NOT PASS SEN. WELDON'S AMENDMENTS No. 
sb023102.ate, CARRIED 8-3 ON A ROLL CALL VOTE WITH SENATORS 
BROOKE, WELDON, AND WILSON VOTING NO. 

CHAIRMAN GROSFIELD asked Sen. Mesaros if he had talked to anybody 
on the Committee about moving his amendments. 

Motion: SEN. MACK COLE MOVED TO ADOPT SEN. KEN MESAROS'S 
AMENDMENTS NO. sb023101.ate AS CONTAINED IN EXHIBIT 2. 

SEN. MESAROS explained the amendments to the committee members. 

CHAIRMAN GROSFIELD said the current fiscal note says $180,000 for 
the Department of Health and Environmental Sciences. He asked 
SEN. MESAROS what that was for. 

SEN. MESAROS he hadn't seen any specific figures, but it was 
understanding that the impact on the DHES would be minimal. 
suggested some modifications which were included in the 
amendments. 

his 
They 

Todd Everts explained that as Sen. Mesaros stated, a group was 
convened with all the agencies that have to conduct MEPA analysis 
along with the Governor's office. Sen. Mesaros went over his 
bill with them, and with these amendments, which were sent out to 
all the agencies including the DHES, the feed back has been 
"that there will be minimal impact." This specifically includes 
the DHES and their legal council. 

Vote: MOTION TO ADOPT AMENDMENTS NO. sb023101.ate, CARRIED 
UNANIMOUSLY. 

Motion/Vote: SEN. TVEIT MOVED TO DO PASS SB 231 AS AMENDED. 
MOTION CARRIED UNANIMOUSLY. 

EXECUTIVE ACTION ON SB 147 

SEN. COLE explained they had approved amendment no. sb014703.ate, 
but amendment no. sb014704.ate would replace that amendment 

CHAIRMAN GROSFIELD thought what they needed to do was to 
reconsider their action on amendment number SB014703.ate and 
asked for a motion to reconsider this action. 

Motion: SEN. COLE MOVED TO RECONSIDER THEIR ACTION ON 
AMENDMENT SB014703.ate 
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Vote: MOTION CARRIED UNANIMOUSLY. 

Motion: SEN. COLE MOVED TO ADOPT AMENDMENT SB14704.ate, AS 
CONTAINED IN EXHIBIT 3. 

Discussion: 

SEN. COLE explained the amendment to the committee members. 

SEN. KEN MILLER asked what the definition of "family" was. Mr. 
Everts said there was not a definition of "family" in this bill. 
Usually "families" would be immediate families. 

Mr. Everts had suggested they could consider putting the word 
"immediate" in front of family. 

CHAIRMAN GROSFIELD asked if the DHES had a chance to review the 
amendment. They replied yes, and they supported it. 

{Tape: ~; Side: B;} 

SEN. MILLER said he would like to see the word "immediate" 
inserted into the amendment. 

Substitute Motion/Vote: SEN. COLE MOVED TO ADOPT AMENDMENT NO. 
sb014704.ate AND ADDING THE WORD "IMMEDIATE" IN FRONT OF 
"FAMILY." MOTION CARRIED UNANIMOUSLY. 

SEN. COLE explained amendment no. sb014702.ate as contained in 
EXHIBIT 4. 

Gary Fritz, Department of Natural Resources stated the reason 
they brought this bill before the Legislature was because they 
are not normally in the business of. leasing land. They build dams 
and deliver water to irrigators, and those kinds of things. Mr. 
Fritz said, this was a responsibility they received when Fish, 
Wildlife and Parks, decided not to continue to administer those 
projects, or those leases, and the responsibility basically 
defaulted to them. They thought it was important to get some 
guidance from the Legislature on how they should operate and 
administer those leases. So if it is the wish of the Legislature 
that these fees be capped in some way, he guessed they didn't 
have any major concern with that. Mr. Fritz commented he would 
be surprised if someone wouldn't be concerned that this would 
limit the State in getting less than the full market value for 
the assets of the State. Mr. Fritz didn't think they had a major 
concern with this amendment. 

SEN. CHRISTIAENS commented that he didn't support the amendment. 
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He said he keeps hearing from the members of the legislature ·that 
they are not receiving what the state lands are worth, and to put 
a percentage cap on the fees seems to go counter to that. 

SEN. CHRISTIAENS stated this may be a protection for people who 
have current leases, and it may be an anti-out-of-state concern 
with competition coming in from potential out-of-state leases. 
He was not really sure that was a policy that we want to pursue 
in the state. 

SEN. KEATING asked if they were 10 year leases. 

SEN. COLE stated that the legislation allows them to lease 
those lands for up to ten years. 

SEN. KEATING asked if the rental could be changed during that ten 
year period. 

SEN. COLE commented the legislation would require us to do 
an appraisal at least one time during that lease period. So he 
assured the committee members, they didn't intend to be doing 
appraisals every year. They are going to be doing the appraisals 
once during the lease term. If they discover that the value of 
that land has gone up, then they can re-assess the fee at that 
time. Sen. Cole explained that the amendment would basically 
place a limitation on how much that increase could be, so they 
are talking about an increase once during the lease period. 

SEN. MILLER mentioned that he had a bit of a concern with the 
amendment, but he didn't know how to solve it. Sen. Miller 
stated that land prices change quite often, and we have seen 
decreases and now we have seen increases. We have seen land 
prices increase by 7% or 8% per year, so 2% to him seems like it 
might result in falling farther behind than what they have 
already, up to this point. He was wondering if it would be more 
appropriate to have something that was tied to the average real 
estate market. 

SEN. COLE said that when they were looking at the fees, it was 
very difficult to appraise cabin sites, due to the fact that 
people have large homes on them, and the value is really in the 
house and not in the land itself. For all practical purposes, 
you could end up having a case where somebody would pay "out-of
state" values (that is, inflated values) for it, if you do not 
have some kind of limits on it. Most of those people are elderly 
and have a lot invested in their shrubs and flowers, etc. If 
they h~d a choice to either move their cabin off or try to stay 
and pay the increased appraisals, it wouldn't be fair to a 
retired couple. 

SEN. KEATING stated that they were only talking about $18,000 a 
year. He didn't see any sense in making a federal case out of 
it. The ten year contract is binding for the fee that is 
established at the beginning, and the appraisal isn't going to 
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affect the contract. However, if the contract states they can 
adjust t~e fee during the term of the contract, then you have to 
have some limit to that adjustment. He thought the 20% 
restriction was sufficient protection for the lessee, and if the 
contracts are written right it won't be a burden on the 
Department either. 

Motion/Vote: MOTION TO ADOPT AMENDMENT NO. sb014702.ate, FAILED 
5-5 ON A ROLL CALL VOTE. 

SEN. TVEIT asked how the department or agency determines whether 
or not if could be a 5 year or 2 year lease. The bill says "may 
not exceed 10 years", but it doesn't say 10 year leases. 

CHAIRMAN GROSFIELD asked Mr. Fritz what the Department's current 
practice was as far as types of 10 year leases, and so on? 

Mr. Fritz said, he couldn't tell them what FWP'S practice had 
been, but it seemed to him it made sense for them and also for 
the lessees to provide the longest term lease that they could. 
One of the reasons they put up to 10 years in the bill was 
because some of those leases, especially the agricultural leases, 
were for less than 10 years. 

Mr. Fritz stated that they could stagger the lease terms and 
maybe make some of them 6 years, 7 years, 8 years, 9 years, and 
10 years. So that all the lease renewals would not come due on 
the same year, and the department wouldn't get hit with a bunch 
of lease renewals all in the same year, and it would also stagger 
their workload. 

Motion: SEN.CHRISTlAENS MOVED TO DO PASS SB 147 AS AMENDED. 

Discussion: 

SEN. WELDON said Mrs. Erickson from Roundup was concerned about 
the separation of land leases and water leases, and asked if the 
amendments would take care of that problem. 

SEN. COLE said not exactly. The cabin site lessees on Deadman's 
Basin were very concerned that Fish, Wildlife and Parks was 
charging them the fees they were. Because the cabin site lessees 
were having to pay for other things that Fish, Wildlife and Parks 
Department was doing at Deadman's Basin, like the picnic access, 
and some other things they were administering. She wanted to 
make sure that we wouldn't do the same thing. He said they are 
not going to do that. In fact the basis on which we established 
the rate has nothing to do with what they were spending money on. 
It has to do with the appraised value of the land. 

Vote: MOTION TO DO PASS SB 147 AS AMENDED, CARRIED UNANIMOUSLY. 
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DISCUSSION ON THE PONY MINE SITUATION 

CHAIRMAN GROSFIELD stated they have talked some about the 
possible necessity for a Committee Bill regarding the Pony Mine 
situation. 

CHAIRMAN GROSFIELD stated his understanding of REP. KNOX'S bill 
was that it would accomplish the requiring of a bond for future 
permits, and asked Todd Everts to comment. 

Todd Everts affirmed that CHAIR. GROSFIELD was correct. 

CHAIRMAN GROSFIELD indicated that he didn't know if the committee 
was going to go for this or not. He hadn't had a chance to 
discuss this with the mining community. However, a possible 
route they might take would be to draw up the committee bill for 
purposes of discussion. He said the mining industry indicated 
that they wanted to help with the problem at Pony. CHAIR. 
GROSFIELD thought there was a bill by SEN. BECK that addressed 
voluntary cleanup. 

CHAIRMAN GROSFIELD stated that the deal with Pony was the 
voluntary bonding and the department couldn't accept the 
voluntary bond. In discussing with Mr. Everts, he said what 
about if the state were to come in and clean it up, then the 
state does not have that long term liability. The question is, 
could the state accept a voluntary contribution from perhaps the 
Mining Association or somebody else, for the purposes of going in 
and cleaning up the Pony situation? 

CHAIRMAN GROSFIELD said he would guess the answer was, that the 
DHES probably does not have an account that would accomplish 
that, but that was a thought they might explore with the 
department. 

Mr. Fritz said that it seemed to him that the mining 
community had a concern about liability, and perhaps they could 
include language in the bill to address that. 

CHAIRMAN GROSFIELD affirmed that was exactly the reason he talked 
about a voluntary contribution to a state account and to let the 
state do the cleanup. The money costs the mining industry, but 
they are not liable. If that needed to be clarified in 
the bill that would be fine. That was the concept that he was 
dealing with. He asked Rob Robinson, Director Department of 
Health and Environmental Sciences, if that concept sounds like it 
might help the Pony situation? 

Mr. Robinson stated, it might work under our Superfund 
scenario, but he didn't know if it would saddle the state with 
the liability, and the responsibility in the future for some 
unknown, unanticipated problems to do with that site. 
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SEN. ·CHRISTIAENS said by taking that kind of action, he thought 
they would be starting another ear~marked account. That was 
something the legislature had just undone in SB 83. He thought 
they needed to be looking at a different mechanism. 

CHAIRMAN GROSFIELD informed them that he was the Sponsor of 
SB 83. SB 83 left a whole lot of things earmarked. One of the 
things that was specifically left earmarked in SB 83 was 
donations. There are lots of things going on in the state where 
somebody will donate an amount of money to some state entity for 
a specific purpose. It seems logical that you would want to 
earmark that and keep it earmarked, otherwise nobody would ever 
donate anything. CHAIR. GROSFIELD said he didn't think it was 
improper to earmark those specific kinds of things. 

SEN. WELDON said the volunteer bonding did not work because of 
its voluntary nature. Now we are talking about 
setting up a mechanism to accept voluntary contributions to 
assist in cleanup, and there again it is voluntary. The time 
that he heard that the mining industry say that they would be 
willing to contribute something was in opposition to a bill 
that they didn't want. SEN. WELDON stated that he was somewhat 
hesitant to believe that this will work. 

CHAIRMAN GROSFIELD said the only other option was to do a direct 
appropriation from the General Fund or some other account to do 
the cleanup. They could not do that in this committee, as 
appropriation bills have to come from the House. CHAIRMAN 
GROSFIELD indicated that REP. KNOX'S bill presumably would still 
go forward. If it gets to this committee, he guessed it would get 
favorable consideration, and that would take care of future 
activities at the Pony Mine. 

SEN. WELDON stated that it was his understanding that REP. KNOX'S 
bill does not cover the situation where arsenic is to be used, if 
he is not mistaken. 

CHAIRMAN GROSFIELD said that was true, but it was his 
understanding that this is because it was already being taken 
care of in another section of law. 

John North, Chief Legal Counsel, Department of State Lands, 
informed the members that REP. KNOX'S bill was passed. It 
contains an exception to the grandfather clause in the Hard Rock 
Act for off-site mills. The exception only applies to mills that 
use cyanide in the future. So if the Pony mill was re-opened 
using cyanide, then it would no longer be grandfathered. There 
is no mechanism for the department to take care of a situation in 
which arsenic was used. 

SEN. CHRISTIAENS asked John North if there is a way that 
they could accept donations in a simple fashion, and make sure 
that it would go towards that project, or a similar project. 
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John. North said yes, the department has authority right now under 
the Hard Rock Act to accept monies for reclamation purposes from 
private entities, federal entities, and state entities. So they 
have a mechanism in place for that kind of thing with an 
accounting structure for it. The thing they worry about when 
they do those kinds of projects is a Superfund liability, and 
they would certainly want to take a look at that question first. 

CHAIRMAN GROSFIELD said the question that there was nothing this 
Legislature could do to relieve the department of that sort of 
Superfund liability, was referring to a federal liability. 

John North said they do an analysis to see what kind of 
substances are out there. If it appears that there are 
substances out there which could subject them to Superfund 
liability, then they work with the Health Department under what 
they call a National Contingencies Plan to structure the project 
in such a way that they would not be liable. That also requires 
them to look for responsible parties. 

CHAIRMAN GROSFIELD stated, just so the committee is clear, 
they do have an account now that they could take donations, but 
they are a little bit worried about the liability. 

John North said that was correct. 

Motion: SEN. WELDON MOVED that they draft a committee bill along 
the lines of what CHAIR. GROSFIELD suggested. 

He stated that he had confidence in CHAIR. GROSFIELD working with 
Mr. Everts and the Department to figure out just how this would 
work best. He said that they would all like to do something for 
Pony, and if the committee could assist with that, let us do it. 

CHAIRMAN GROSFIELD stated that based on Mr. North's statement 
that they can already receive donations, it was just the 
liability question, but that was a federal issue. 

SEN. CHRISTlAENS commented that he 'was not real sure, but 
couldn't this committee just write a letter urging those 
individuals who wish to make a contribution to do so, and to just 
allow them, rather than have the state end up in the situation 
and in possible jeopardy? 

CHAIR. GROSFIELD asked Mr. Everts if the title of REP. KNOX'S 
bill was broad enough so that they could amend it, and put in 
something like they had been talking about if they find that it 
might be appropriate. 

Mr. Everts said Mr. North could probably explain that. 

John North stated, he didn't have the bill with him. He thought 
his initial reaction is that it may not be, but he would have to 
read the title and the bill. 
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CHAIRMAN GROSFIELD clarified they had the motion before them to 
go ahead and draft a committee bill. 

SENATOR BROOKE said during a special session there was a meeting 
of the Natural Resources Committee where many people came in as 
proponents of the development, even though there was not going to 
be any bonding. Now it is great that there is a possibility that 
these entities are in fact going to contribute for the cleanup, 
but once again here we are in the situation of cleanup, rather 
than prevention. 

SENATOR BROOKE said she just wanted the committee to be aware 
of that, and her recollection of that meeting. 

SENATOR BROOKE said that she thought that it was too 
bad that we are in this situation right now, when we could have 
done a lot better job back in 1991 to help Pony. 

CHAIRMAN GROSFIELD stated that the motion for a committee bill 
is some what loose. It says, they will try and figure out a way 
to be sure that in addition to whatever REP. KNOX'S bill might 
do, that they consider the funding needs, and try to resolve the 
liability issue as best they can. 

SENATOR KEATING asked if it was the intention of the proposed 
bill to have the department take action at the site to protect 
the ground water from the cyanide, or the contaminations that are 
there. 

CHAIRMAN GROSFIELD stated that was not his understanding. The 
intent is -- if the money is available through the voluntary 
contribution, or whatever other funding sources they might have, 
then they could remedy the situation. 

SENATOR CHRISTlAENS said it sounds like from what we have been 
hearing, that on an emergency basis they would be able to 
remediate the situation without our having something in statute. 

Mr. Robinson stated there could be the possibility of doing that 
under the auspices of the Superfund, and that is when you 
direct the owner to proceed with the cleanup or try to find 
somebody who has some assets. In this case, he understood 
Chicago Mining had no assets. The new mining company may well be 
assuming some of the liability, and may be forced to make a 
cleanup with their own funds. If they don't have resources, then 
there is a state fund that could initiate some work on t~at. It 
might be pretty expensive before it is all done, whether or not 
there were adequate state funds. 

SEN. CHRISTIAENS stated there obviously had been other situations 
similar to what we are talking about, and if we were not here in 
Session, what would your Department do? 
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Mr. Robinson replied in almost all those instances, you have a 
responsible party that you can give an order to execute the 
cleanup. If you don't have a responsible party, the only time 
the state gets involved in those issues, or in those cleanups, is 
when there is an immediate threat to public health. If it is a 
threat to public health, they may provide alternative water 
source, as opposed to cleanup, until they find who the 
responsible parties are. 

Mr. Everts, said there was another mechanism that the Governor 
has at his disposal called the "Environmental Contingency 
Account" in which is deposited up to $750,000. He was not sure 
if that amount was in that account right now. 

He said the funds are statutorily appropriated. The objectives 
of that fund are to support renewable development projects in 
communities faced with an emergency, or an immediate need for 
services, or to prevent physical failure of a project. Other 
objectives are to preserve vegetation, water, soil, fish, 
wildlife and other renewable resources from an immanent physical 
threat, or during an emergency. And there are a few others 
listed in the statute. 

SEN. KEATING said that the Mining Association has indicated that 
they would like to make a contribution. They would like to go in 
there and try to clean that thing up. But they are afraid of the 
liability. However, there is nothing that prohibits any private 
organization from contributing to a state fund. If the Mining 
Association wanted to donate some funds for cleanup, they could 
be put into the Governor's Contingency Fund, and then whatever 
Department is assigned that cleanup task, they could work it out 
of that contingency fund. 

SENATOR MILLER asked if they use that account, the liability is 
still a problem. 

CHAIR. GROSFIELD said there probably would be a liability to the 
state. 

SENATOR MILLER said that the liability is probably to the federal 
government. Is there any way of alleviating that with a bill? 

CHAIRMAN GROSFIELD stated probably only by passing an Act in 
Congress. 

CHAIRMAN GROSFIELD clarified that they had a MOTION before them 
to come up with a committee bill. One of the things this would 
do would be to give them the ability to discuss this in a hearing 
setting. 

CHAIR. GROSFIELD asked Mr. Everts if he could draft some kind of 
a committee bill from the information they had discussed. 
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Mr. Everts replied that he would give it a try. 

SENATOR CHRISTIANS asked if they have a committee bill, would 
they then need to schedule, hear and act on this prior to 
transmittal. 

CHAIRMAN GROSFIELD said that was right. 

SEN. CHRISTIAENS said that this bill goes back to his original 
argument, that this bill is not needed. They would be going to 
an awful lot of work when it is not necessary. The discretion is 
already with the Department to take care of it. 

Vote: MOTION TO DRAFT A COMMITTEE BILL CARRIED 8-2, WITH 
SENATORS CHRISTIAENS AND TVEIT VOTING NO. 

CHAIRMAN GROSFIELD explained that by the Senate rules it takes a 
three quarters vote to pass this motion, and 8 out of 10 present 
would comply. 

EXECUTIVE ACTION ON SB 199 

Motion: SEN. MIKE FOSTER MOVED DO PASS ON SB 199. 

DISCUSSION: SEN. FOSTER stated that when they had the hearing 
on SB 199, they learned a number of things. One of the things 
they learned is that over the time period since the 1993 
Legislative Session when they dealt with the issue of burning 
hazardous waste, and until now, there has been a maturity of the 
public with respect to this issue. He thought it was an 
excellent hearing. He said the witnesses on both sides of the 
issue conducted themselves extremely well. 

SEN. FOSTER said there were enough scientific facts presented, to 
show that there is a lot of uncertainty out there, even in the 
scientific community. 

SEN. FOSTER said if 'you had a child or grandchild attending a 
school a half a mile away from a cement plant that is burning 
hazardous waste, and that wouldn't be any problem for you, then 
vote "no" on this abill. But if you would not want your child or 
grandchild a~tending that school in that situation, then vote 
"yes" with him on this bill. 

SEN. FOSTER quoted an article that was in the Independent Record. 
It was an editorial talking about Ash Grove Cement Company, and 
the very last comment in the article said, "we wonder if the 
company wouldn't be wisest to accept the verdict of its 
neighbors, and declared by its elected representatives and begin 
planning a future without hazardous waste burning half a mile 
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from the Montana City School." SEN. FOSTER indicated that was 
well stated. 

CHAIRMAN GROSFIELD stated that SEN. CHRISTIAENS had asked that 
during the hearing on this bill, for the department to come up 
with some kind of explanation on enforcement and so on. SEN. 
CHRISTIAENS (who had excused himself from the meeting for a few 
minutes to attend another hearing) wanted the committee members 
to know that he did support the bill. 

Jeffrey Chaffee, Acting Administrator, Air Quality Division, 
Department of Health and Environmental Sciences, reviewed a memo 
prepared by the division outlining some of the activities they 
had been involved in between 1990 and 1995 at the Ash Grove 
Cement Company. EXHIBIT 5. 

In 1990 while doing a kiln stack test, they observed a violation 
of the allowable particulate limit. They followed up with an 
enforcement action filed in 1991, and settled with the company 
for a $5,000 cash penalty. A follow-up test in July of 1991 
found them to be back in compliance. 

They also spent money on a supplemental environmental project to 
pave one of their dusty haul roads at the plant. There had also 
been an increase of malfunctions at the plant which seemed to 
deal with the kiln stack and the precipitator. They were cited 
in 1994 for not reporting a couple of malfunctions, but since 
then they have cooperated with the department in doing a better 
job of reporting their upsets. 

Mr. Chaffee stated that it had been 4 years since an emissions 
stack test had been performed and the department planned to 
follow-up on that this year. 

{Tape: 2; Side: A} 

Mr. Chaffee said they monitor for nitrous oxides, carbon 
monoxide, and oxygen on the kiln stack. They ran an ambient 
particulate monitor at the Montana City School for 8 years and 
didn't detect any high levels of oxides, so the monitor was shut 
down. 

SEN. KEATING indicated that according to their report, even 
though they had several malfunctions, there were no documented 
emissions violations. He asked what is the difference between 
malfunctions and emissions violations? 

Mr. Chaffee replied what was most likely causing the malfunction 
was that the precipitator in the kiln stack was shutting down, 
causing an excessive emission from the stack. There is no 
monitoring device to measure the capacity of emissions, and they 
did not have a certified inspector on site to document those 
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violations. He said they do periodic stack tests by taking a 
sample out of the stack to quantify the amount of particulte in 
it. 

SEN. KEATING stated that initially when the plant was in 
violation they showed 170 pounds of emmissions an hour, then they 
reduced that to 64 pounds per hour, but they were still in 
violation because 51.6 pounds per hour was the allowable rate. 
By.1991 they got it down to 25 pounds per hour, which was 
approximately half the allowable rate. He asked if there was a 
reduction in the operation of the plant at that time. 

Mr. Chaffee replied he didn't believe that there was any 
significant reduction in the operation. 

SEN. KEATING stated so then the assumption is that they cleaned 
up their emissions to the extent that there is now well under 
half as much emission as they had when they were cited. 

Mr. Chaffee stated that was his understanding of the file 
history. He further stated that there were some problems with 
the air pollution device on that kiln when it was tested in 1990. 
He stated Ash Grove Cement Company fixed those problems with the 
precipitator and by the time they tested in 1991, it was 
operating in compliance. 

SEN. KEATING asked whether they were well below the allowable. 
Mr. Chaffee replied in the affirmative. 

SEN. BROOKE said she guessed what the department was saying was 
that they issued a warning letter, but also complimented the 
company on the fact that they had been reporting malfunctions in 
an approved manner. 

Mr. Chaffee said that since the time of the violations the 
company has taken the matter seriously, and were now reporting 
malfunctions as they occur. Also they had made some of the 
improvements the department requested. 

SEN. BROOKE asked Mr. Chaffee what a warning letter was. He 
replied that a warning letter is a level of enforcement action or 
follow-up requiring corrective actions to be taken by the 
company. If they are not taken, a penalty will be required. 

SEN. WELDON asked what the malfunction was that was reported 
around the first of the month. 

Mr. Joe Shieller, Environmental Safety Manager, Ash Grove Cement 
Company, stated the belt that feeds coal into the kiln went out 
of calibration, so a higher amount of fuel was fed to the process 
than normal. As a result, the combustion conditions changed, and 
precipitators tripped as they should, because that is a safety 
feature in the process. As a result of that, precipitators were 
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off for a short time and the conditions corrected, the belt was 
recalibrated, and then the precipitators were back on line 
automatically. 

SEN. KEATING stated they heard testimony that people were nervous 
about the burning of hazardous material in the kiln based on the 
report of malfunctions and emission problems in the past at the 
plant, but it seems in the last 3 or 4 years, the efficiency of 
the cement plant has improved where it is almost at optimum. 
SEN. KEATING said the precipitator operating time is better than 
99%. The emissions are within the allowables, and the monitoring 
aside from paper work have been okay. So the fear that the 
hazardous waste that is burned is going to somehow impose a 
dangerous material on the students is a reason for the bill. But 
we have in our statutes air quality standards that have to be met 
before a permit is issued. There is a difference between 
incineration and a kiln, so this would prohibit that kiln from 
burning of hazardous waste within 3 miles of the school, a 
residence, or a public water supply, even before the operation 
has been tested to see if the emissions will fall within the 
state's standards, which are there to protect the public. 

The bill doesn't even give the plant and the department the 
opportunity to see if it is operable within the statutory 
standards. If the Ash Grove Cement Plant wants to spend the time 
and money, and seek a permit to burn a fuel that is going to 
reduce their costs of doing business, and increase their 
efficiencies, and help the rest of the state get rid of some 
substances that they are now shipping out-of-state, and they can 
burn that in the kiln without a threat to the public health, at 
least we should allow them to seek the permit. If they don't 
comply with the standards then they have wasted their own time 
and money, and they won't get the permit unless they can burn 
that substance within those safety standards. So he sees the 
bill as a measure to prohibit the plant from even seeking the 
opportunity to obtain a permit to burn safely. If the plant 
can operate without a threat to the public health, it would be 
a benefit to the state, and to the community because of the jobs 
and tax base that is there, and disposing of hazardous waste that 
is now being shipped out-of-state at a considerable expense. 

SEN. CRISMORE asked SEN. FOSTER how long the school had been 
there and how long had the cement plant been there. SEN. FOSTER 
replied that he didn't know. 

Tom Daubert, Lobbyist, Ash Grove Cement Plant, stated that he 
thought that the school was built first. It was a very 
small school, and he thought that when the cement plant was built 
there was virtually nothing else in the community at that time. 
The school had been added onto since, and the community has built 
up around the cement plant. The plant has been there for 32 
years. 
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SEN. BROOKE stated that there were lots of variables, and even 
through the permitting process they really couldn't tell at this 
time whether they could burn and meet the standards, and if those 
standards would be met all the time, and what kind of emissions 
were coming out now. She didn't think the emissions were near as 
dangerous as they would be if hazardous waste was being burned 
there, because these involve variables that would cause a lot of 
concern over what was coming out of the stack. 

SEN. KEATING stated that he thought that Mr. Chaffee had told him 
that by knowing what material was going into the operations, they 
could determine what to expect coming out of the stack. If there 
was a determination of the material that is going to be consumed, 
or burned, depending on temperature and quantities, and the types 
of material and the elements involved, they could estimate pretty 
close what was going to come out of the stack. Mr. Chaffee said 
that was correct. 

SEN. KEATING, inquired about cyanide. Mr. Chaffee said that he 
believed that cyanide was pretty well combusted in that high 
temperature, but he could defer that to one of his experts that 
was present. 

SEN. GROSFIELD stated that this issue is obviously a very 
emotional issue and a very tough issue. The EQC spent two years 
looking at it, and came up with a long study involving a lot of 
people in the process. Last session they dealt with this issue, 
and in fact the bill was very similar, and it did not pass. He 
said he voted against the bill, and the reason was that he tries 
to look at those natural resource issues, not from an emotional 
perspective, but from a scientific perspective. 

SEN. GROSFIELD said he was not convinced by the science 
at the last session, and frankly nothing has happened since the 
last session to make him change his mind. He finds the science 
on the other side convincing, so he was going to vote against the 
motion. 

SEN. GROSFIELD said as he recalls the bill from last session, 
he thought it started out with a 5 mile radius, and then 
it was amended down to 3 miles. He had not heard any scientific 
rational for why they picked the number 3. He asked why wasn't 
it 20 or 2 or 1, or whatever. 

SEN. FOSTER stated that the thought process that goes into 
determining what is a reasonable buffer zone was something that 
had been addressed by several states, and they all vary from 5 
miles to 1 mile. Therefore, he was trying to pick a number in 
the middle. 

SEN. GROSFIELD said there was not a scientific basis for the 
number 3. It is a number picked out of a hat, and it could have 
just as well been 5 or whatever. He said there are 15 or 20 
schools within 3 miles of the Exxon Plant in Bil+ings. 
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SEN.· CHRISTIAENS stated that he thinks that CHAIR. GROSFIELDand 
SEN. KEATING were both giving very good arguments against the 
bill. However, with the sulphur dioxide types of stacks or any 
other kind, it is obvious that the heavier the particulate the 
quicker it comes down, and probably the majority of it comes down 
within that 3 mile area. Dioxins are the greatest source of 
cancer that we have. He said to be real honest, if this was in 
his community he'd be saying no and he'd be screaming no. The 
arguments regarding those sulphur dioxide emissions in Billings 
that they heard last session in the Public Health Committee, were 
concerns about the health needs of children. He believes there 
is a definite need for this particular bill. 

SEN. CRISMORE stated that they have an obligation to start 
thinking about how they are going to take care of some 
of our hazardous waste and what the primary fuel is going to be. 
It is not a bad fuel to be burning and its going to burn at 
a much hotter temperature than it would in a regular incinerator, 
and it is going to help the economy of the State of Montana. So 
therefore, he is not willing to vote for the bill either. 

SEN. TVEIT said he had some concerns about the bill and he 
believes with the strong regulations they have with the Health 
Department that he thinks it can be regulated. He thought that 
the bill was going to make it to the Floor for debate no matter 
what happens to it in committee. It probably should go there so 
that they can have more debate and have some more concerns 
brought out, and for that reason he is going to make a substitute 
motion. 

Substitute Motion: SEN. TVEIT MOVED A SUBSTITUTE MOTION TO DO 
NOT PASS SB 199. 

SEN. FOSTER stated that this is one way to get it out on the 
Floor and get it debated, and he appreciates that, but he would 
just like to address a few of the comments that have been made. 
There is a great deal of reliance being placed on this 
precipitator, which is obviously a technical piece of machinery, 
and probably there are those on this committee that understand 
how it works much better than he does. He would assume that it 
was designed to handle the kinds of emissions that the plant was 
currently emitting, but he thinks there is a great deal of 
question about how a precipitator works when you are dealing with 
dioxins which is something that is created in the stack itself as 
a result of a chemical reaction. 

He said they would also be dealing with heavy metals, and is that 
precipitator going to be able to handle heavy metals? That is a 
pretty serious question. Heavy metals can have a devastating 
effect on a person's health. We have already discussed the fact 
that dioxins are carcinogenic. He understands that we have no 
state standards for dioxins. He said referring to the report a 
quick mathematical process shows that it was nearly 4 hours down-

950210NR.SM1 



SENATE NATURAL RESOURCES COMMITTEE 
February 10, 1995 

Page 18 of 28 

time.. What was going to happen, when you are dealing with 
dioxins and heavy metals? 

SEN. FOSTER said he understand the discussion about jobs, tax 
base, economy, but he thinks they are diversions more than 
anything else. These arguments are trying to move the focus away 
from public health, because the real question is at what cost do 
we sacrifice public health? Do we say, how many deaths of 
children are acceptable? Well, that is an extremely serious 
matter to him, when you are talking about a school within a half 
mile from a plant that is going to be burning hazardous waste. 
He said a better approach was to err on the side of safety. So 
he is going to vote against the do not pass motion because he 
wants the bill to pass. 

Vote: MOTION TO DO NOT PASS SB 199, CARRIED 6-5 ON A ROLL CALL 
VOTE WITH SENATORS BROOKE, CHRISTIAENS, FOSTER, WELDON, AND 
WILSON VOTING NO. 

SEN. FOSTER asked if it was possible at this point for him 
to move to reconsider what they have just done? The reason 
was for the purposes of an amendment. The amendment that 
he has asked Mr. Everts to prepare was a plan B, in case 
plan A didn't work. 

Motion: SEN. FOSTER MOVED TO RECONSIDER THE MOTION FOR THE 
PURPOSES OF AMENDING THE BILL. AS CONTAINED IN EXHIBIT 6. 

DISCUSSION: 

SEN. FOSTER explained that what this amendment does is to 
address the issue about being responsible with hazardous waste 
that is produced in Montana. He stated that 50% of the 
hazardous waste that is produced in Montana is done so at the 
Aluminum Plant at Columbia Falls. It is his understanding that 
the only hazardous waste that is produced at that plant is 
cyanide. Now cyanide by itself is a very scary thing. But 
when it is subjected to high temperatures, as was discussed by 
Mr. Chaffee, it goes up the stack and does not turn into a 
dioxin or a heavy metal. It turns into nitrogen, which is a 
harmless part of our atmosphere, and so with this amendment it 
would allow the burning of the pot liners from Columbia Falls. 
He sees this as a compromise, as a way of saying, all right, lets 
take care of Montana's problem. This is 50% of hazardous waste 
produced in Montana. He would like to put this amendment on 
and then maybe everybody can look at it and say, well maybe we 
can live with this, maybe we are doing something that addresses 
all the concerns that have been raised by all the Committee 
Members present. 

SEN. KEATING asked SEN. Foster if there were no dioxins created 
from the burning of potliners. SEN. FOSTER explained that it was 
his understanding from the investigations that he had been able 
to do, especially with Mr. Everts, that this was the case. 
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SEN., KEATING asked if there were other hazardous wastes that, 
would not produce dioxins as well. SEN. FOSTER replied he didn't 
know. 

SEN. FOSTER stated that the second amendment addresses 
situations when the weather is adverse to burning, and they would 
not be allowed to burn the hazardous waste then. This is very 
similar to what you have with wood stoves; if you have an 
inversion, then you can't burn. 

SEN. KEATING asked if the inversion was very lengthy, could they 
switch to an alternate fuel during that time. 

Mr. Daubert responded that he hasn't seen the amendments, but 
he would infer that they help display some of the mythology 
behind both this bill and the support for it. For example, 
Montana's BIF Rules, Boilers and Industrial Furnace Rules, 
are stricter than the federal rules in several ways. One of 
these is that burning during inversions is already in our rules. 

Mr. Daubert said if Ash Groves only option were to burn 
potliners, they would not bother. It would not save the economic 
future of the plant. He also believes SEN. FOSTER is mistaken 
when he suggests that somehow the potliner doesn't 
create dioxins the way some other fuels do. The fact is dioxin 
production has nothing whatsoever to do with the fuel 
necessarily. There are other aspects of the cement kiln 
operation that determine how much dioxin is or isn't generated. 

He said at Chanute, Kansas 62% of their fuel is from hazardous 
waste, compared to Montana City's 100% fossil fuels, and their 
dioxin level at Chanute is lower than it is here. EXHIBIT 7. In 
fact both these dioxin numbers are well below the proposed dioxin 
standards 
of the federal government, and well below the strictest 
dioxin standard in the world today, which is in Europe. 

SEN. FOSTER empahsized that if we are going to ask Mr. Daubert 
further questions, he wants to ask that Mr. Daubert not so much 
provide more testimony as an opponent to this bill, but that he 
simplly provide technical responses to the questions. 

SEN. FOSTER said that a lot of what Mr. Daubert had to say had 
absolutely nothing to do with burning potliners at Montana City. 
He thought the amendment was a reasonable compromise, and he 
hoped the committee agreed. 

CHAIR. GROSFIELD restated the motion. 

MOTION\VOTE: TO RECONSIDER THEIR ACTION ON THE DO NOT PASS 
OF SB 199. MOTION FAILED ON A ROLL CALL VOTE OF 6-5 WITH 
SENATORS COLE, CRISMORE, KEATING, MILLER, TVEIT, AND GROSFIELD 
VOTING NO. 
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CHAIRMAN GROSFIELD, clarified that SB 199 WILL BE REPORTED OUT 
OF COMMITTEE WITH A DO NOT PASS RECOMMENDATION. 

{Tape: 2; Side: B} 

HEARING ON SB 137 

Opening Statement by Sponsor: 

SEN. VIVIAN BROOKE, SD 33, Missoula, said that SB 137 was at the 
request of the DHES. There were other bills in the process that 
were addressing the same issues, so she recommended tabling SB 
137. 

EXECUTIVE ACTION ON SB 137 

Motion/Vote: SEN. TVEIT MOVED TO TABLE SB 137. MOTION CARRIED 
UNANIMOUSLY. 

{Comments: Meeting recessed at 3:30 PM and reconvened at 7:00 PM.} 

ADDITIONAL EXECUTIVE ACTION ON SB 199 

CHAIR. GROSFIELD said with the "Do Not Pass" recommendation of SB 
199, it would not be debated on the Senate Floor until Monday, 
February 13th. However, it could be debated on the floor 
tomorrow if the bill was "Tabled." 

Motion/Vote: SEN. FOSTER MOVED TO RECONSIDER THE "DO NOT PASS" 
ACTION ON SB 199 FOR THE PURPOSE OF TABLING IT INSTEAD. MOTION 
CARRIED UNANIMOUSLY. 

Motion/Vote: SEN. TVEIT MOVED TO TABLE SB 199. MOTION CARRIED 
WITH SENATORS FOSTER AND WILSON VOTING NO. 

EXECUTIVE ACTION ON SB 288 

Motion: SEN. KEATING MOVED TO ADOPT AMENDMENTS NO. sb028801.ate 
AS CONTAINED IN EXHIBIT 8. 

Discussion: 

SEN. KEATING reviewed the amendments with the committee members. 

CHAIR. GROSFIELD asked Mr. North what affect the amendment would 
have on the bill. 

John North, Chief Legal Counsel, Department of State Lands, 
stated that the amendment would not affect the department's 
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procedures. If they prepared an Environmental Assessment and 
determined that an Environmental Impact Statement was necessary, 
and if it was challenged in court, the courts tend to side with 
the department against the plaintiffs. 

Vote: MOTION TO ADOPT AMENDMENTS NO. sb028801.ate, CARRIED 
UNANIMOUSLY. 

Motion: SEN. COLE MOVED TO ADOPT AMENDMENTS NO. sb028802.ate AS 
CONTAINED IN EXHIBIT 9. 

Discussion: 

CHAIR. GROSFIELD explained the amendments to the committee 
members. The amendments would exclude the Legislalture from MEPA 
compliance in drafting and passing legislation. 

CHAIR. GROSFIELD said the problem is that for example last 
session they passed SB 401, and if someone was really upset with 
that bill, under current law they may be able to go to court and 
say that the Legislature did not comply with MEPA, and therefore 
the act was void. 

SEN. CHRISTIAENS asked about the Montana State Prison with its 
own sewer lagoon, that is upstream from the water supply for the 
town of Deer Lodge. CHAIR. GROSFIELD responded that the prison 
belongs to the Executive Branch of the Department of Institutions 
and they would be subject to an EA. 

Bob Robinson, Director, DHES, said that in the case of the prison 
sewage lagoon, they would have to give a discharge permit, and 
they would have to do an EA for that permit. 

Mr. North said that MEPA says that all state agencies have to do 
impact statements on recommendations or reports on proposals for 
legislation. He didn't know if the Legislative Councilor the 
Legislature would be considered an agency of the state. 

vote: MOTION TO ADOPT AMENDMENTS NO. sb028802.ate, CARRIED WITH 
SEN. WELDON VOTING NO. 

Motion: SEN. KEATING MOVED TO DO PASS SB 288 AS AMENDED. 

Discussion: 

SEN. FOSTER asked SEN. KEATING if his bill would make it so a 
cement kiln burning hazardous waste would not need an EIS? 

SEN. KEATING said no, the procedure would be that the cement 
plant would make an application for a permit to burn material and 
remain in compliance with the Air Quality Standards. The DHES 
and the Air Quality Bureau would do an Environmental Assessment. 
They would take a look at all the parameters to determine if that 
was a major action, and get public input and all the information 
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they could and then determine if that should be an EIS or an·EA. 
If they decide that only an EA is necessary, that could be 
challenged in court. Those plaintiffs must have the scientific 
evidence presented to the court to show that it was a major 
action. 

He said, what the bill does is shift the burden of proof from the 
defendant to the plaintiff, and doesn't interfere with the 
process at all. 

SEN. BROOKE asked if the two parties would go before the court to 
present their testimony and if it was convincing to the court 
then the suit could go forward. If it was arbi~rary and 
capricious and not in compliance with the law, it could not go 
forward. Is that how it would work? 

Mr. North said the persons that were dissatisfied would file a 
suit in district court and in the complaint allege that the EA 
was inaccurate or incomplete. The department would respond and 
if the department disagreed it would then go to a trial. The 
plaintiffs would have to show evidence that the EA was 
inadequate, but the burden would be on the plaintiffs. Under the 
proposed bill they would have to show more evidence. 

SEN. WELDON said any agency determination could be challenged in 
court whether or not it was a major or minor action, is that 
right? Mr. North said that was correct, it wouldn't necessarily 
be a major or minor action, it would be whether or not there was 
a significant impact on the environment. 

Vote: MOTION TO DO PASS SB 288 AS AMENDED, CARRIED WITH SENATORS 
BROOKE AND WELDON VOTING NO. 

EXECUTIVE ACTION ON SB 145 

Motion: SEN. KEATING MOVED TO DO PASS SB 145. 

DISCUSSION: CHAIRMAN GROSFIELD said the bill as he understands 
it does nothing to trigger or even urge the Federal Government to 
give them anything. He said he is probably going to vote against 
this bill, because he didn't see any need for it. 

SEN. KEATING explained that under this bill if and when Congress 
or the Supreme Court rules that unappropriated public domain in 
Montana is transferred and title to the lands is conveyed to 
Montana, that the lands will come under the authority of the 
State Board. Also, the Attorney General would be vested with the 
authority to protect the interest of the state and to pursue 
against claims of the Federal Government in coalition with 
adjoining western states if such actions are ever brought. He 
said there was a possibility that the public domain could be 
appropriated to the western states if they seek redress in the 
Supreme Court or if Congress decides to reapportion lands to all 
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of the states equally. This bill would allow the Attorney 
General to pursue title to the lands. 

SEN. CHRISTIAENS said he could not believe anyone would even 
consider that. There is difficulty enough of taking care of the 
lands we have. There are bills going through the House proposing 
to sell state lands and if we acquired federal land those would 
be sold too. 

SEN. WELDON said what SEN. KEATING was asking with the bill was 
whether or not the federal government's possession of real 
property is limited to those listed in Section 8, Article 1 of 
the US Constitution that essentially provides that the government 
can only own the seat of government and military lands. 

He said in Article IV, Section 3 of the Constitution it says: 
liThe Congress shall have the Power to dispose of and make all 
needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States; and nothing in this 
Constitution shall be so construed as to Prejudice any Claims of 
the United States, or of any particular State. II EXHIBIT 9. 

SEN. WELDON quoted a paragraph in a letter written by the 
Attorney General of Nevada, IIYour entreaty to me is essentially 
one to overturn this massive precedent. The task would be 
monumental. Even if there were enough merit in the legal 
theories which posit to justify filing a legal action, the 
balance of costs and benefits from such an action cannot justify 
it." EXHIBIT 10. 

He said it would not be feasible to pass the bill because of the 
cost of just going through the legislative process. 

SEN. CRISMORE said he didn't think SEN. KEATING'S bill was all 
that bad. They need to let the federal government know that they 
can manage lands, and probably do a better job than what is being 
done now. 

CHAIR. GROSFIELD asked if the bill did not pass, and either 
Congress or the United States Supreme Court decided to give us 
some land, what would happen? SEN. KEATING answered that they 
would probably pass legislation to give direction to the Land 
Board on how to handle that land. 

SEN. WELDON asked Bud Clinch, Commissioner of Department of State 
Lands if they occasionally trade lands. He replied that was 
correct, they have had exchanges with the Bureau of Land 
Management. 

{Tape: 3; Side: B} 

CHAIR. GROSFIELD said the bill does nothing to trigger or even 
urge the federal government to give us anything. 

950210NR.SM1 



SENATE NATURAL RESOURCES COMMITTEE 
February 10, 1995 

Page 24 of 28 

SEN. ,KEATING said a Senator from Idaho had submitted legislation 
to Congress for the conveyance of public lands to the states. 
Several of the western states were organizing to pursue it in 
Congress and the Supreme Court. His bill allows the Attorney 
General to participate in those activities if the opportunity 
arises and the Legislature wishes to appropriate the funds to 
allow the Attorney General to join in that action. 

He said they would be preparing themselves to receive the lands 
and Montanans would like to take title to lands that were within 
their boundaries as a sovereign state and as a sovereign people. 

Vote: MOTION TO DO PASS SB 145, CARRIED 6-5 ON A ROLL CALL VOTE. 

SEN. KEATING shared a newspaper article with the committee 
members regarding the ownership of Yellowstone National Park. 
EXHIBIT 11. 

EXECUTIVE ACTION ON SB 225 

Motion: SEN. KEATING MOVED TO DO PASS SB 225. 

Discussion: CHAIR. GROSFIELD reviewed the bill with the 
committee members to refresh their memories. He said perhaps one 
approach would be that any county that has over 8% of its land 
could sell anything over that, which would affect 6 counties. 
The approach would be to specifically address Daniels County 
which could auction off 5.9% of the land which would amount to 
approximately 165,000 acres. Those were some amendment 
possibilities. 

SEN. KEATING stated that the State of Montana reimburses the 
counties with payments in lieu of taxes in the counties where the 
state has 6% or more of the lands within the county. 

CHAIR. GROSFIELD said he thought there was bill being proposed in 
the Taxation Committee that would eliminate that 6%. He thought 
that meant that all of the counties that were under 6% would 
receive some in-lieu-of tax money. 

Mr. Clinch said that was his interpretation of the bill also. 

SEN. COLE stated that he thought there was a need to do a lot 
more when thinking of selling state lands. He didn't think the 
bill would be beneficial to the counties. 

SEN. TVEIT said on Page 2, Lines 10-12 it says, "a sale of state 
lands may not be held unless applications have been made for the 
purchase of lands within a county by prospective purchasers 
representing at least 12 families." How could you sell one 
section of land and try and get 12 families to bid on it? 

950210NR.SM1 



SENATE NATURAL RESOURCES COMMITTEE 
February 10, 1995 

Page 25 of 28 

Mr. North responded that the section says, "as a general rule." 
He said they haven't sold state lands, except for small parcels 
for 30 years or so. The sale of the land under Section 1, would 
be exempt from the "12 families." When they sell the lands they 
retain 99% of the minerals and the owner receives 1%. 

SEN. FOSTER said the bill pertains to an eastern Montana issue. 
If they decide to sell some of those state lands, it should 
specify_ that it would have to be isolated tracts. 

Mr. Everts said he and Michael Kakuk tried to figure out a way of 
defining isolated tracts of land, and what access was. However, 
they didn't reach any conclusions. 

CHAIR. GROSFIELD said that a bill by SEN. AKLESTAD offers a 
potential way to increase the payment to counties. 

Substitute Motion/Vote: SEN. WELDON MADE A SUBSTITUTE MOTION TO 
TABLE SB 225. MOTION CARRIED 8-3, WITH SENATORS KEATING, TVEIT, 
AND CRISMORE VOTING NO. 

EXECUTIVE ACTION ON SB 234 

Motion: SEN. COLE MOVED TO DO PASS SB 234. 

Motion: SEN. KEATING MOVED TO ADOPT AMENDMENTS NO. sb023406.amc 
AS CONTAINED IN EXHIBIT 12. 

Discussion: 

SEN. KEATING reviewed the amendments with the committee members. 

CHAIR. GROSFIELD asked SEN. KEATING if his amendments were 
putting the Board of Oil and Gas back in the bill under the new 
department. SEN. KEATING replied that was correct. 

Mark Simonich, Department of Natural Resources and Conservation, 
said that the Governor's preference was not to amend the bill as 
proposed by SEN. KEATING. The Governor made a conscientious 
decision to move the Board of Oil and Gas specifically to better 
regulate the industry in protecting the environment and water 
sources. The Board of Oil and Gas was a regulatory board and the 
Governor is trying to move all regulatory type entities and 
programs into a single department. 

Currently the board is autonomous in that it has the authority to 
hire its own staff. The law provides that the department that a 
board is attached to would provide staff. Therefore, the 
department that the Board of Oil and Gas would be under would now 
provide the staff. 

SEN. TVEIT said the bill says the rule-making authority 
transferred over to the Board of Environmental Quality. 

would be 
That 
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would result in some bureaucratic director telling the industry 
how to approve methods on secondary recovery, drilling oil wells, 
etc. He said he had a real concern about taking all the 
authority away from the Board of Oil and Gas. It would be turned 
over to an agency that knows nothing about the oil and gas 
business. It would disintegrate the quality of the oil industry. 
The Oil and Gas Board was paid for by the royalty owners and the 
industry owners. 

CHAIR. GROSFIELD said SEN. TVEIT was right, that was what the 
bill now said, but that was a mistake in drafting. He said he 
had some technical amendments to offer that would take care of 
that and also some other areas. With the technical amendments to 
the bill the Board of Oil and Gas would have the same authority 
that they currently have with respect to rule-making, granting 
permits, etc. 

Motion Withdrawn: SEN. KEATING WITHDREW HIS AMENDMENT AS 
CONTAINED IN EXHIBIT 12. 

Motion: CHAIR. GROSFIELD MOVED TO ADOPT AMENDMENTS NO. 
sb023401.ate AS CONTAINED IN EXHIBIT 13. 

Discussion: 

Mr. Everts explained the technical amendments to the committee 
members. 

Mr. MacIntyre said the amendment doing away with with the Soil 
Survey Advisory Council is being offered because currently the 
DNRC is required to have the Soil Survey Advisory Council with 
the Director as chairman. It is required to meet at least once 
per year to oversee the development of the soil surveys in 
Montana. However, the state does not do soil surveys in Montana, 
the federal government does them, and there is no need for an 
Advisory Council to meet and in fact it has not been meeting. 
This is simply a housekeeping amendment. 

Mr. Everts continued to explain the rest of the amendments to the 
committee members. 

{Tape: 3; Side: B} 

CHAIR. GROSFIELD asked Mr. MacIntyre why they were repealing 
Section 406 on Page 261. Mr. MacIntyre said that deals with 
disputes over water contracts with the DNRC. If the Board of 
Natural Resources was eliminated there would be no place for them 
to appeal. This repealer essentially maintains the "status quo" 
without creating new remedies. 

He said they were losing the remedy that was available through 
the board, because the board would be eliminated, but not any 
judicial remedies. 

950210NR.SM1 
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Mr. Everts continued with the explanation of the amendments .. 

SEN. CHRISTIAENS said there was so much to try to understand and 
that to expect anyone to comprehend it at the late hour, he would 
rather make a motion to table the bill until another day when 
they would have time to go through all of the amendments, when 
they weren't so tired. 

SEN. WELDON suggested that a smaller group be appointed to review 
all the technical amendments and report back to the committee. 

CHAIR. GROSFIELD said a subcommittee would have to wade through 
the whole bill with the technical amendments and then go through 
them again with the full committee. He agreed that that might be 
better way to do it since the bill was very long and complex. 

Motion Withdrawn: CHAIR. GROSFIELD WITHDREW HIS MOTION UNTIL A 
DAY CERTAIN. 

CHAIR. GROSFIELD said they would consider the subcommittee's 
report on the technical amendments in Executive Session on 
February 15, 1995. 

{Comments: this meeting was recorded on 3, 2 hour tapes.} 
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ADJOURNMENT 

LORENTS GROSFIELD, CHAIRMAN 

'--)/~E~' SECRETARY 
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ROLL CALL 

I NAME 

VIVIAN BROOKE 

MONTANA SENATE 
1995 LEGISLATURE 

NATURAL RESOURCES COMMITTEE 
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I PRESENT I ABSENT 

V 

B.F. "CHRIS" CHRISTIAENS V 

MACK COLE 

WILLIAM CRISMORE 

MIKE FOSTER 

TOM KEATING 

KEN MILLER 

JEFF WELDON 

BILL WILSON 

LARRY TVEIT, VICE CHAIRMAN 

LORENTS GROSFIELD, 

SEN:1995 
wp.rollcall.man 
CS-09 

CHAIRMAN 

:/ 

~ 

V 

V 

V" 

V 
v--

V 

V 

-. 

I EXCUSED I 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
February 10, 1995 

We, your commi on Natural Resources having had under 
consideration B (first reading copy -- white), respectfully 
report that SB 2 1 be amended as follows and as so amended do 
pass. 

Signed, W ;:/11 
Senator Lorents Grosfield, Chair 

That such amendments read: 

1. Page 1 
Strike: line 10 through line 11. 

2. Page 1, line 12. 
Following: IIthat II 
Strike: II any II 

3. Page 1, lines 13 and 14;. 
Following: lIactions ll on line 13 
Strike: IIbe ll on line 13 through IIpracticable. 1I on line 14 
Insert: IIthat regulate the use of private property are evaluated 

to ensure that alternatives that reduce, minimize or 
eliminate regulatory restrictions are considered. It is not 
the intent of the legislature to affect in any manner other 
economic or social considerations or any other analysis 
conducted under the Montana Environmental Policy Act. II 

4. Page 3, line 18. 
Following: IIpropertyll 
Insert: II as provided in (1) (b) (iv) (D) II 

5. Page 3, lines 26 and 27. 
Following: lIincluding ll 

Strike: 11...;..11 on line 26 through 1Il.ll.1I on line 27. 

6. Page 3, line 28. 
Strike: II implemented; and ll 

Insert: lIanalyzed. The analysis in this subsection (1) (b) (iv) (D) 
need not be prepared if the proposed action does not involve 
the regulation of private property. II 

7. Page 3, line 29 through line 1 on page 4. 
Strike: subsection (II) in its entirety. 

Coord. 
~ Sec. of Senate 

-END-

. 351555SC.SRF 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
February 10, 1995 

We, your committee on Natural Resources having had under 
consideratio~47 (first reading copy -- white), respectfully 
report that ~ be amended as follows and as so amended do 

pass. . Signed, ~ ~ 

That such amendments read: 

1. Page 2, line 14. 
Following: II lands II 

Senator Lorents Grosfield, Chair 

In'sert: ", except for lease renewals and immediate family 
transfers, II 

-END-

(}i Amd. 
~ Sec. 

Coord. 
of Senate 351600SC.SPV 



MR. PRESIDENT: 

SENATE STANDING COMMITTEE REPORT 

Page 1 of 1 
February 10, 1995 

We, your commi e on Natural Resources having had under 
consideration B 199 (first reading copy -- white), respectfully 
report that SB 1 do not pass. 

~b/~ J...a.h~ /J tJJ~ 
--r ... e ';,'l ~e &.~ . d £ 19ne : __________________ ~~~--~~--

Senator Lorents Grosfield, Chair 

3~Amd. 
, ~ Sec. 

Coord. 
of Senate 351607SC.SRF 



I 

SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page '1 of 1 
February 11, 1995 

We, your com~m~i~~,on Natural Resources having had under 
consideration SB 145 (first reading copy -- white), respectfully 
report that SB 145 '"' I:' I 

Signed, LJJ 0~l 
Senator Lorents Grosfield, Chair 

Ol'rAmd. 
~ Sec. 

Coord. 
of Senate 360857SC.SRF 



SENATE STANDING COMMITTEE REPORT 

Page -1 of 1 
February 11, 1995 

MR. PRESIDENT: 
We, your committee on Natural Resources having had under 

consideration SB 288 (first reading copy -- white), respectfully 

~:;~~t that SB 288 be amended ::g~::lO~S ~O 

Senator Lorents Grosfield, Chair 

That such amendments read: 

1. Title, line 4 through line 9. 
Strike: "EXEMPTING" on line 4 through "ACT" on line 9. 

, Insert: "CLARIFYING THE BURDEN OF PROOF FOR ACTIONS IN WHICH AN 
AGENCY DETERMINES NOT TO CONDUCT AN ENVIRONMENTAL IMPACT 
STATEMENT; EXEMPTING THE LEGISLATURE FROM THE PROVISIONS OF 
THE MONTANA ENVIRONMENTAL POLICY ACT" 

2. Title, line 9 and 10. 
Strike: "SECTIONS" on line 9 through "AND" on line 10 

. Insert: "SECTION" 

3. Page 1, line 19. 
Following: "except" 
Insert: "the legislature and except" 

4. Page 1, line 19. 
Strike: "subsections" 
Insert: "subsection" 
Strike: "and (3)" 

5. Page 1, line 26. 
Strike: "legislation," 

6. Page 4, line 1 through line 8. 
Strike: "An" on line 1 through "actions." 
Insert: "In any action challenging or seeking review of an 

agency's determination that a statement pursuant to 
subsection (1) (b) (iii) is not required, the burden of proof 
is on the person challenging the decision. A court may not 
set aside the agency's decision unless it finds that there 
is clear and convincing evidence that the decision was 
arbitrary or capricious or not in compliance with law." 

7. Page 4, lines 10 through 17. 
Strike: Section 2 in its entirety 

-END-

Coord. 
of Senate 360945SC.SRF 



1. Page 1, line 11. 
Following: "reduces" 

Amendments to Senate Bill No. 231 
First Reading Copy 

Requested by Senator Weldon 
For the Committee on Natural Resources 

Prepared by Todd Everts 
February 6, 1995 

Strike: "regulatory restrictions" 
Insert: "impacts" 

2. Page 1, line 13. 
, Following: "government" 

Strike: "regulation of" 
Insert: "impacts on" 

3. Page 1, line 14. 
Following: "that" 
Strike: "eliminate regulation of" 
Insert: "minimize impacts on" 
Following: "property" 
Insert: ", while protecting the public's right to a clean and healthful environment," 

4. Page 3, line 18. 
Following: "for" 
Strike: "regulatory restrictions" 
Insert: "impacts" 

5. Page 3, line 26. 
Strike: "rights" 

6. Page 3, lines 27 and 28. 
Strike: "whether" on line 27 through "implemented" on line 28 
Insert: "an analysis of how each alternative may affect private property" 

1 sb023102.ate 



MR. . PRES ENT: 
We', .your ommi on Nat~al Reso ces having had under 

consi 'ation B 231~ irst ading co -- wh\te) respect~ully 
report t at SB 2 1 be a ended follows and as\ so ended do "~\ 

pass. . D /:'. ~ 
....... Signed:' \ 

Senator Lorents Grosfield, Chair 

That such amendments read: 

1. Page 1 
Strike: line 10 through line 11. 

2. Page 1, line 12. 
Following: "that" 
Strike: "any" 

3. Page 1, lines 13 and 14~. 
Following: "actions" on line 13 
Strike: "be" on line 13 through "practicable." on line 14 
Insert: "that regulate the use of private property are evaluated 

to ensure that alternatives that reduce, minimize or 
eliminate regulatory restrictions are considered. It is not 
the intent of the legislature to affect in any manner other 
economic or social considerations or any other analysis 
conducted under the Montana Environmental Policy Act." 

4. Page 3, line 18. 
Following: "property" 
Insert: " as provided in (1) (b) (iv) (D) " 

5. Page 3, lines 26 and 27. 
Following: "including" 
Strike: "1.." on line 26 through "ilL" on line 27. 

6. Page 3, line 28. 
Strike: "implemented; and" 
Insert: "analyzed. The analysis in this subsection (1) (b) (iv) (D) 

need not be prepared if the proposed action does not involve 
the regulation of private property." 

7. Page 3, line 29 through line 1 on page 4. 
Strike: subsection (II) in its entirety. 

a~d. Coord. 
~ Sec. of Senate 

-END-

.$ b 0 ?. '3 I 0 I· Q ie. 
. 3'~Si§Sc-: SRF 



Amendments to Senate Bill No. 147 
First Reading Copy 

Requested by Senator Cole 
For the Committee on Natural Resources 

Prepared by Todd Everts 
February 2, 1995 

1. Page 2, line 14. J 
Following: "lands" /-<vV- . 

\ 

Insert: ", except for lease renewals and (family transfers," 

1 sb014704.ate 



Amendments to Senate Bill No. 147 
First Reading Copy 

Requested by Senator Cole 
For the Committee on Natural Resources 

1. Page 2, line 27. 
Following: "accordingly." 

Prepared by Todd Everts 
January 27, 1995 

Insert: "The department may not increase a lease fee for a current lessee more 
than 20% during any consecutive 10 year period." 

1 sb014702.ate 
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DEPARTMENT OF ____ ~~ ~. 

HEALTH AND ENVIRONMENTAL S~CESrJATURr\L RtsO!n:.~s 
AIR QUALITY DIVISION EXH:C/T no._ .:( 

(406) 444-3454 
(406) 444-3671 
FAX (406) 444-5275 

Oil T~ -I 0--:-"'-7':::--;;---=>--'--
~SIREET 

PO BOX 200901 
HELENA. MONTANA 59620-0901 

OFFICE MEMORANDUM 

TO: The Senate Natural Resources Committee DATE: February 6, 1995 

FROM: Jeff Chaffee, Division Administrator 

SUBJECT: Questions on Enforcement and Monitoring at Ash Grove 

At the hearing on the Commercial Hazardous Waste Siting Bill (SB 199)' the Senate 
Natural Resources Committee indicated they had several questions regarding air quality 
enforcement and monitoring activities at Ash Grove Cement in Montana City. This memo 
provides information on enforcement activities of the department's Air Quality Division 
(AQD) at Ash Grove and it briefly discusses monitoring in the area. AQD staff will also be 
available when the committee takes executive action on SB 199 to address any additional 
questions. 

An Air Quality Compliance Chronology for Ash Grove Cement for the period 1990 
to 1995 is attached. AQD compliance and enforcement activities over this period are 
outlined in the chronology. An AQD enforcement action against the company in 1991 
resulted in a penalty and efforts at the facility to upgrade the performance of pollution 
control equipment at their kiln. In the last two years, the number of reported malfunctions 
at Ash Grove has increased along with the frequency of citizen complaints. AQD is 
reviewing these trends with the company to determine if they reflect problems in facility 
operation. A particulate emissions test of the kiln stack will also be requested this year. 
AQD compliance staff continue to followup on citizen complaints in a timely manner and to 
conduct periodic inspections to determine if the facility is operating in compliance with 
existing regulatory and permit requirements. 

Monitoring in and around the Ash Grove plant consists of two types of air monitors: 
stack continuous emission monitors (CEMs) and ambient air quality monitors. Stack CEMs 
monitor emissions from specific sources (stacks) at the facility, while ambient air monitors 
sample the outside air at locations surrounding the plant. Currently, Ash Grove operates 
CEMs on the kiln stack for nitrogen oxides (NOx), carbon monoxide (CO), and oxygen. 
Particulates from the kiln stack are measured through manual stack tests or through visual 
emission observations (opacity readings) by a certified inspector. Ambient monitors in the 
area are run by ASARCO and measure sulfur dioxide (S02) on Microwave Hill and near the 
Montana City School. An ambient particulate monitor operated at the Montana City School 
from 1981 to 1989, but was shut down in 1989 because particulate readings were well 
within applicable state and federal standards. 

Bob Booher (Compliance and Enforcement Supervisor), Jan Sensibaugh (Permitting 
Supervisor) and myself will be at your upcoming meeting to address questions from the 
committee. If you have questions during the interim, please call one- of us at 444-3454. 

'AN EOUAL OPPORTUNITY EMPLOYER" 

t·-, 



(" ""TE r'''TUn'L RES;"~f" .... \.. L..IIIll ~I\ I\t~ \Iv:' .. ~ 
/ 

E>:H!~IT r:o" ___ ,-,~ 

pATL d2 - I () - 9'.~ ~ 
Department of Health and Environmental SCl.ences . --. 

Air Quality Division £tll NO. $£2-/9/ 
Air Quality compliance Chronology 

for Ash Grove Cement Company 

On February 24, 1990, Ash Grove conducted a particulate stack 
test on the main kiln stack at the request of the AQD. The results 
of that test indicated a particulate emission rate of 169.6 lbsjhr. 
The allowable for this source was calculated to be 51.6 lbsjhr. 

On May 8, 1990, the AQD issued a citation for the failed stack 
test. 

On August 24, 1990, the annual compliance inspection was 
conducted. The kiln was determined to be out of compliance based 
upon the stack test. All other sources were in compliance. 

On October 29, 30, 31, and November I, 1990, Ash Grove again 
conducted stack tests on the main kiln stack. The results indicted 
an emission rate of 64 lbsjhr. 

During 1990, there were 12 reported malfunctions at the plant 
and 3 citizen complaints investigated. 

On March 25, 1991, a complaint was filed by AQD legal in 
regards to the failed emissions test of February 1990. 

On June 12, 1991, a Consent Decree was signed by Ash Grove and 
the Department to settle violation claims in reference to the 
failed February 1990 stack tests. The Consent Decree ordered Ash 
Grove to pay a $10,000 fine, $5,000 of which was suspended. It 
ordered them to perform a Supplementary Environmental Project of 
paving a haul road to reduce fugitive emissions at a cost of 
$33,193. And it required them to conduct stack tests on the main 
kiln stack to confirm compliance. 

On July 25, 1991, Ash Grove conducted the required stack test. 
The results indicated that Ash Grove was in compliance with the 
allowable with a particulate emission rate of 24.9 lbsjhr. 

On July 25, 1991, the AQD also conducted the annual compliance 
inspection in conjunction with the observation of the test. All 
sources were in compliance. 

During 1991, there were 2 reported malfunctions at the plant 
and 1 citizen complaint investigated. 



1. Page 4, line 15. 
Following: "act]" 

';";'- .4 
" .. -_~ __ ~ L () _ ~~ ? 

Amendments to Senate Bill No. 199 -_s._Sf3-~,-I9 C, 
First Reading Copy 

Requested by Senator Foster 
For the Committee on Natural Resources 

Prepared by Todd Everts 
February 9, 1995 

?'~ 

Insert: "or to a commercial hazardous waste incinerator whose only hazardous 
waste that is burned or processed is spent potliners generated from the 
primary aluminum reduction industry and that bears the waste code K088" 

2. Page 4. 
Following: line 15 
Insert: "(4) The department shall require the owner or operator of a commercial 

hazardous waste incinerator whose only hazardous waste that is burned or 
processed is spent potliners generated from the primary aluminum reduction 
industry and that bears the waste code K088 to submit a plan that requires 
the cessation of the burning or processing of hazardous waste if site-specific 
monitoring determines that inversion conditions exist. The department shall 
consider the proximity of the commercial hazardous waste incinerator to 
populated areas and schools when determining the appropriate plan content. 
The plan must include a site-specific ambient air quality and meteorological 
monitor program in order to establish the conditions under which burning or 
processing must be halted and under those conditions that hazardous 
burning may then be resumed. Conditions of the plan must be incorporated 
as a condition of the facility's permit." 

1 sb019901.ate 
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Amendments to Senate Bill No. 288 
First Reading Copy 

Requested by Senator Keating 
For the Committee on Natural Resources 

1. Title, line 4 through line 9. 

Prepared by Todd Everts 
February 10, 1995 

Strike: "EXEMPTING" on line 4 throu'gh "ACT" on line 9. 
Insert: "CLARIFYING THE BURDEN OF PROOF FOR ACTIONS IN WHICH AN 

AGENCY DETERMINES NOT TO CONDUCT AN ENVIRONMENTAL IMPACT 
STATEMENT" 

2. Title, line 9 and 10. 
Strike: "SECTIONS" on line 9 through "AND" on line 10 
Insert: "SECTION" 

3. Page 1, line 19. 
Strike: "subsections" 
Insert: "subsection" 
Strike: "and (3)" 

4. Page 4, line 1 through line 8. 
Strike: "An" on line 1 through "actions." 
Insert: "In any action challenging or seeking review of an agency's determination 

that a statement pursuant to subsection (1 )(b)(iii) is not required, the burden 
of proof is on the person challenging the decision. A court may not set 
aside the agency's decision unless it finds that there is clear and convincing 
evidence that the decision was arbitrary or capricious or not in compliance 
with law." 

5. Page 4, lines 10 through 17. 
Strike: Section 2 in its entirety 

1 sb028801.ate 



1. Title, line 5. 
Following: "ACT;" 

(' . '-,r\:. rJ,;TU~\AL RGvUi(t.G 
",,"-,11'\ 

8,1:,:lT rlO,_----..J9~--
Amendments to Senate Bill No. 288 01\"(£ J.-- I 0-- <{-:; 

First Reading Copy Slll ~o,~~'6.1L----

Requested by Senator Grosfield 
For the Committee on Natural Resources 

Prepared by Todd Everts 
February 10, 1995 . 

Insert: "EXEMPTING THE LEGISLATURE FROM THE PROVISIONS OF THE 
MONTANA ENVIRONMENTAL POLICY ACT;" 

2. Page 1, line 19. 
Following: "except" 
Insert: "the legislature and except" 

3. Page 1, line 26. 
Strike: "legislation," 

1 sb028802.ate 
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OFFICE OF THE AlTOANEY GENeRAL 
Capitol Ct:lomP'tK 

.. 
FRANKIE WE Dl'1. PA'A 

Ancnay~, 

Canon CltV. NlMldti tWl10 

~~5phOne(TOZ)687~170 

FlU (702) e87.5798 ' 

.. 
8ROOI"e A. Nil!UlEN 

~tf:/tflth4 J.ffOI1'tW ~ 

September 17, 1993 

VIA PACSIMILE AND U,S, MAll: 

Mr. Edward L. 'Prell~ 
Executive Director 
CoUnty Alliance to Restore the 

Economy and Environment . 
1350 East Fl8.IIlinioRoad, No. 519 
Lis Vegas. Nevada 89119 

Dear Ed. 

Your recent,letter sets forth a collection of concerns about regulation-of public lands 
am regulatory takings, and then COllCludes with a call for me, as Attorney General, to take -
certain immediate actions~ Please accept this response as an official statement of my 
position. . 

1. CQntrol of pubH2, Wl,ds. 

, A good portion of your letter is devoted to the cb.allenge of federal control on public 
lands. However, your lepl theory is unconventional, and it v~as rt!jected by the court in 
SUue of N~. ex rd. Nev. Stale Btl. of A.griculture v. Unit~ Slat~$, 512 F. Supp.' 166 (D. 
Nev. 1981), ajJ'frmed on appeal, 6~ F.2d 486. 

You may. as an advocate, pursue the matter. However. it is necessary £01; me, as the 
State's attorney, to Pr:oviOe considet'ed counsel in the oontext of the fulllegaJ environment. 
Given these parameters and legal ~ntt I cannot join in yow sppToa.ch. 

,As we have di.scussed in the past. and as you have discussed with my (feputy for 
public lands, the'law on federal authority '?vet' public lands is wcll~b1isbed. The basis for 
it U; constitutiotWl. not j~ statutory. The Property Clause, U.S. Const. art. IV, § 3. cl. 2. 
provide.&! ' - - . 

.. 

.. 

.. 
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Tho Propeny Clause operau;s in tandem with the Supre1lWiY Clause, U.S. Const. art. 
VI, cL 2. The Supremacy Clause ma.k.es federal law paramount in those arc,Q..q where the 
constirution gives tbe federal gDvernment authority to operate. This coincides with the 
Pmpeny Clause to give federal land mana~ement agencies. acting pumuun to ~tllte. a fmn 
,control on the mana&ement of public laods. ' 

. Not only does the seminal U.S. Supreme Court decision set forth this authority of the 
federal govmunent to regulate public lands. Kleppt Y, New Mateo, 426 U.S. 529 (1976), 
but a long line of Nevada Supreme Court decisions is in hannony with its holding. See. 
e.g., Courchaine v. Bullion Mining Co., 4 Nev. 369,374 (1868); State v. Centra! Pac. R.R .• · 
21 Nev. 247,254-55,30 P. 686 (1892); lit re Calvo, 50 Nev. 12.5, 138,253 P. 671 (1927); 
lrcaina Y. Marble, .56 Nev. 420, 432-33, 55 P.2d 625. 630 (1936); Ansolabehert v. Laborde, 
73 Nev. 93. 107, 310 P.2d 842 (1957). The Kleppe oplnJon was expressly relied on by tho 
Nevada Court in State v. MOlTos, 104 Nev. 709, 7171 766 P.2d 263 (1988) .. 

Your entreaty to me is essentially one to O'r'crrum thls Il'lU$ive precedent. The task 
would be monumcmal. Even if there were enough merit in the legal theories which you 
posit to justify filing a legal a.ctio~ the balance of cOStS and benefits from such an action 
cannot justify it. 

In aU 1 have &eeIl and heard from you, there has been little or no mention of the yast 
body of law which contradicts your position. 1 think you owe it to the peOple whom you 
address to explain its existence. The course you advocate could lead to rather large legal 
expenses with little guarantee of ultimate success. Public officials need to know this before 
they enlist in your c..ause. 

2. &ce:;sjvc regulation as taldlli. 

I am ~tivc to the 'burden of unnecessary, unwmmted government reaulation. As 
. you arc aware, Senate COI'lCUl1"ent Resolution SO. puled. dUI'ini tht:J last session of ~ 
Nevada Legislature. calls for this office to develop a takin&s checklist for agency we, and to 
ttain the ageocies in its~. This project is already underway. Both the public and state 
agencies are well-$eIVed by educzting regulators rega.rdi.ni the tald.n.es consequences of 
government action. 
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At the same time. I am not prepared to submit to pre5$1IIt:S to adop~ any group's 
agenda offered in the guise of concern for private propeny. Specifically, I know that takings 
law is recently the means used by private interests seeking to wrest public lands from 
government control. As a propon~ on behalf of those who would rust the gov~nt of 
coruml, yO\1 make a very broad reading of tak.ings law. But your position is bued on what 
you hope will become the law, not what it already is. Again, in fact, your position is 
contrary to established precc-dent. See, e.g., LaRue v. Udall, 324 F.2d 428 (D.C. Cit. 
1963) .. 

Although you allege the existenee of 8 concerted effort to systematically take the 
property of Nevada citizens. I fail to fInd any evidence of it attnc~ to your letter. If you 
are able, you may provide support for your &t.at.C1l'lellt. and I will supplement this response. 
At the present time, however. I have no basis for pursuing the mauer. 

1 must also say t Ed, that your supporting reference to a draft letter from the U. S. 
Attorney General's office is misleading at best. My staff learned, by speaking with Mark 
Evans in the Justice Depanment. that the draft was never sent, was never meant to be made 
public, and does not and never did state the position of the U.S. Attorney Gtneral. I think 
you do your cause more hmn than i00d by relying on such authority. . 

3. State of Nun WWIYit. 

Finally I 'will comment on the lawsuit fl1~ by the State of Alaska against the United 
States. You are quite right that our situation in Nevada is not the smne as in Alaska. The 
Alaska lawsuit £¢Cks to enforct! tlw terms of the Alaska admi.ssioIl-act~ 1 believe the gist of 
your theory is that the tem1S of the Nevada admission act are unenforceable. specifically , 
sectioIl4. which requires the State to:" . . 

[F]orevcr disClaim nil right and title to the unappropnaUu11ands 
lying within said terri-tory. and that the same shall be and 
remain at the sole and entire disposition of the United SUlteS. 

Again, this is the BJiUIncnt rejected by the court in Stal~ Of Nev. (X rtl. N~v. State Btl. of 
Agric~re y, United Stales, 512 F. Supp. 166. 

.. 
\ 

PerhapJ 1M court's decision in the Alaska suit will provide some useful p~c:n.tt but • 
at this time J see no pantdigm for action in tlm £tate. 

In COl1Clwion, I b:Heve your agenda is principally a political, not a lr;pl. ODO. Both 
as an attorney and as an elected, constiwtional officer of the State of Nevada, I find it -
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impossible to press the legal argunlelltS upon which you rely .. 1 suggest that if you ate to 
, succccd, you must devote your energies to the lcgiBlative brancb of the state aM federal 

KOvemments, and not the coUrts •. 

As always, I welcome your cominued COtntnunication on these matters. 

FSDPlWHlrc 
CC: All County Commissions 

All D~ Attof'll,eys . 

Cordially, . , 

~JUdI~ 
FRANKIE s~ DEL PAP!~' 
Attorney Geoeral 
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Amendments to Senate Bill No. 
First Reading Copy 

Requested by Sen. Keating 
For the Committee on Natural Resources 

Prepared by Martha Colhoun 
February 6, 1995 

1. Title, line 14. 
strike: "2-15-3303," 

2~ Title, line 15. 
strike: "2-18-103," 

3. Title, line 17. 
strike: "15-36-101," 

4. Title, page 2, line 18. 
strike: "82-11-117," 

5. Page 14, lines 19 through 30. 
strike: section 20 in its entirety 
Renumber: subsequent sections 

6. Page 17, line 15 through page 18, line 7. 
strike: section 26 in its entirety 
Renumber: subsequent sections 

7. Page 31, line 33 through page 36, line 32. 
strike: Section 52 in its entirety 
Renumber: subsequent sections 

8. Page 250, lines 21 and 22. 
Following: "department of" 
strike: "environmental quality" on line 21 through "[section 24]" 

on line 22 
Insert: "natural resource management provided for in 2-15-3301" 

9. Page 252, lines 5 through 20. 
strike: section 396 in its entirety 
Renumber: subsequent sections 

10. Page 21, line 16. 
Page 49, line 10. 
Page 116, line 32. 
Page 121, line 15. 
Page 129, line 17. 
Page 132, line 4. 
Page 133, line 9. 
Page 134, line 21. 
Page 137, line 9. 
Page 145, line 10. 

1 sb023406.amc 



-Page 148, line 4. 
Page 149, line 23. 
Page 153, line 12. 
Page 215, line 20. 
Page 229, line 16. 
Page 231, line 20. 
Page 243, line 8. 
Page 246, line 19. 

Strike: "25" 
Insert: "24" 

11. Page 49, lines 12 and 25. 
Page 50, line 16. 
Page 117, line 6. 
Page 119, line 6. 
Page 121, line 23. 
Page 129, line 23. 
Page 132, line 9. 
Page 133, line 11. 
Page 134, line 23. 
Page 137, line 14. 
Page 139, line 7. 
Page 142, line 23. 
Page 144, line 25. 
Page 145, line 20. 
Page 148, lines 6 and 18. 
Page 149, line 27. 
Page 151, line 1. 
Page 153, line 29. 
Page 229, line 18. 
Page 232, line 7. 
Page 243, line 12. 
Page 246, line 22. 

Strike: "24" 
Insert: "23" 

12. Page 328, lines 17 and 18. 
Strike: "24 and 25" 
Insert: "23 and 24" 

2 sb023406.amc 



DATE ::2 - to - 9 .; 

A d S B'II N 2WI..L NO 5iJ- .;?~Yi1·,' men ments to enate I O.;jq: '~~""':=7r;; "''F'''--L.--_ 

First Reading Copy ;} - I 

1. Page 1. 
Following: line 2 

Requested by Senator Grosfield 
For the Committee on Natural Resources 

Prepared by Todd Everts 
February 3, 1995 

Insert: "BY REQUEST OF THE GOVERNOR" 

2. Title, line 11. 
, Following: "TRANSFERRING" 

Insert: "the responsibilities of the department of natural resources and conservation 
for" 

3. Title, line 14. 
Strike: "2-15-3306," 

4. Title, line 17. 
Strike: "15-36-101," 

5. Title, page 2, line 19. 
Strike: "85-1-212," 

E:). Title, page 2, line 23. 
Strike: "85-2-212," 

7. Title, page 2, line 24. 
Following: "85-2-512," 
Insert: "85-2-514," 

8. Title, page 2, line 30. 
Following: "85-1-202," 
Insert: "85-1-212," 

9. Page 14, line 32 through page 15, line 7. 
Strike: section 21 in its entirety 
Renumber: subsequent sections 

1 O. Page 15, line 16. 
Strike: "public health" 
Insert: "natural resource management" 

1 sb023401.ate 



11. Page 21, line 16. 
Page 49, line 10. 
Page 116, line 32. 
Page 121, line 15. 
Page 129, line 17. 
Page 132, line 4. 
Page 133, line 9. 
Page 134, line 21. 
Page 137, line 9. 
Page 145, line 10. 
Page 148, line 4. 
Page 149, line 23. 
Page 153, line 12. 
Page 215, line 20. 
Page 229, line 16. 
Page 231, line 20. 
Page 243, line 8. 
Page 246, line 19. 

Strike: "25" 
Insert: "24" 

12. Page 31, line 33 through page 36, line 32. 
Strike: Section 52 in its entirety 
Renumber: subsequent sections 

13. Page 49, lines 12 and 25. 
Page 50, line 16. 
Page 117, line 6. 
Page 119, line 6. 
Page 121, line 23. 
Page 129, line 23. 
Page 132, line 9. 
Page 133, line 11. 
Page 134, line 23. 
Page 137, line 14. 
Page 139, line 7. 
Page 142, line 23. 
Page 144, line 25. 
Page 145, line 20. 
Page 148, lines 6 and 18. 
Page 149, line 27. 
Page 151, line 1. 
Page 153, line 29. 
Page 229, line 18. 
Page 232, line 7. 
Page 243, line 12. 
Page 246, line 22. 

2 

: ~:;.'.T c iL:\TURAL RESOU:'WtS 

E::J!JIT flO. /3 
DATL __ c2 -10 - 9 ~ --. 

£ill NO'_~2~_ 
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Page 250, line 22. 
Strike: "24" 
Insert: "23" 

14. Page 123, line 32. 
Page 127, line 17. 
Page 128, line 25. 
Following: "conservation" 
Insert: "and the department of commerce" 

15. Page 124, line 5. 
Strike: subsection (3) in its entirety 
Renumber: subsequent subsections 

16. Page 124, line 19. 
Following: "department" 
Insert: "and the department of commerce" 

17. Page 124, line 20. 
Following: "within" 
Strike: "to implement" 
Insert: ", within their respective authorities," 

18. Page 125, line 12. 
Following: "department" 
Insert: "of commerce as recommended by the department" 

19. Page 125, line 17. 
Page 127, lines 2, 29, and 31. 
Page 128, lines 1, 7,14, and 28. 
Following: "department" 
Insert: "of commerce" 

20. Page 125, line 22. 
Following: "shall" 
Insert: ", after consultation with the department of commerce," 

21. Page 125, line 34. 
Page 126, line 1 0 
Following: "department" 
Insert: "or the department of commerce" 

22. Page 126, line 18. 
Strike: "The" 
Insert: "After consultation with the department of commerce, the" 

23. Page 126, line 32. 

3 sb023401.ate 



Following: "application" 
Insert: "by the department" 
Following: "department" 
Insert: "of commerce" 

24. Page 127, line 16. 
Following: "department" 
Insert: "or the department of commerce" 

25. Page 128, line 4. 
Following: "department" 
Insert: "of commerce, with the concurrence of the department" 

26. Page 129, line 7. 
Following: "department" 
Insert: "department" 
Following: "department" 
Insert: "of commerce" 

27. Page 132, line 31 . 
Strike: "natural resource management" 
Insert: "environmental quality" 

28. Page 134, lines 4 and 5 and 6. 
Page 146, lines 2 and 3 and 4. 
Page 211, lines 9 and 10. 
Strike: "natural resource management" 
Insert: "environmental quality" 

29. Page 173, line 9. 
Strike: "quality" 
Insert: "review" 

30. Page 187, line 27. 
Following: "department" 
Strike: "of natural" 
Following: "eonservation" 
Strike: "resource management" 

31. Page 261, lines 1 through 11. 
Strike: Section 406 in its entirety 
Renumber: subsequent sections 

32. Page 267, lines 31 and 32. 
Strike: "Any" on line 31 through "party." on line 32 

4 sb023401.ate 



33. Page 285, line 31 through page 286, line 21. 
Strike: Section 447 in its entirety 
Renumber: subsequent sections 

34. Page 294, line 12. 
Following: "alleging" 
Insert: "of environmental quality" 

35. Page 294, line 19. 
Following: "seienees" 
Insert: "of environmental quality" 

36.' Page 303. 
Following: line 27 

DfdT_ :.2-1 t>"-y 5' 

GU NO. C; ~ - ~ 21' 

Insert: "Section 461. Section 85-2-514, MeA, is amended to read: 
"85-2-514. Inspection of wells. The department, the state bureau of mines 

and geology, or the department of health and environmental seienees Quality may 
enter on the property of any appropriator where a well is situated, at any 
reasonable hour of the day, for the purpose of investigating any matters in 
connection with this part."" 
Renumber: subsequent sections 

37. Page 320, line 5. 
Following: "department of" 
Strike: "natural" 

38. Page 320, line 6. 
Strike: "resource management" 
Insert: "environmental quality" 

39. Page 323, line 7. 
Strike: "natural resource management" 
Insert: "environmental quality" 

40. Page 328, line 6. 
Following: "85-1-202," 
Insert: "85-1-212," 

41. Page 328, lines 17 and 18. 
Strike: "24 and 25" 
Insert: "23 and 24" 

5 sb023401.ate 
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MIKE FOSTER X 
TOM KEATING X 
KEN MILLER Y 

JEFF WELDON ,y 

BILL WILSON -Y 

L&~RY TVEIT,·VICE CHAIRMAN x: 
LORENTS GROSFIELD, CHAIRMAN )( 

SEN:1995 
wp:rlclvote.man 
CS-11 

I 
I 

: 
I 



MONTANA SENATE 
1995 LEGISLATURE 

NATURAL RESOURCES COMMITTEE 
ROLL CALL VOTE 

DATE __ ~c2~-~/o~~9~o __ __ BILL NO. 5:0 < / cf S NUMBER 

MOTION: Do P;:JS5 

I NAME 

VIVIAN BROOKE 

B.F. II CHRIS II CHRISTIAENS 

MACK COLE 

WILLIN1 CRISMORE 

MIKE FOSTER 

TOM KEATING 

KEN MILLER 

JEFF WELDON 

BILL WILSON 

L&~RY TVEIT,·VICE 

LORENTS GROSFIELD, 

SEN:1995 
wp:rlclvote.man 
CS-11 

CHAIRMAN 

CF..AIRMAN 

CBRRIED 

I AYE I NO I 
><. 

X 

X 

K 

Y 

>\" 

< 
X 

>< 
;>< 

'>( 




