
MINUTES 

MONTANA SENATE 
54th LEGISLATURE - REGULAR SESSION 

COMMITTEE ON PUBLIC HEALTH, WELFARE & SAFETY 

Call to Order: By CHAIRMAN JIM BURNETT, on February I, 1995, at 
1:02 PM 

ROLL CALL 

Members Present: 
Sen. James H. II Jim" Burnett, Chairman (R) 
Sen. Steve Benedict, Vice Chairman (R) 
Sen. Larry L. Baer (R) 
Sen. Sharon Estrada (R) 
Sen. Arnie A. Mohl (R) 
Sen. Mike Sprague (R) 
Sen. Dorothy Eck (D) 
Sen. Eve Franklin (D) 
Sen. Terry Klampe (D) 

Members Excused: None 

Members Absent: None 

Staff Present: Susan Fox, Legislative Council 
Karolyn Simpson, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 146, SB 124 

Executive Action: SB 146, SB 124 

{Tape: 1; Side: I} 

HEARING ON SB 146 

Opening Statement by Sponsor: 

SENATOR DOROTHY ECK, SD 15, Bozeman, said SB 146 is the Uniform 
Health Decision Act, and was asked to submit this bill by 
American Association of Retired Persons. Past legislation has 
been Comfort One and the Living Will, but there is a need for a 
bill with adequate powers of attorney because it is more sensible 
than the Living will. She said, SB 146 would make her more 
comfortable in making a decision than the Living Will 
Legislation. The Bar Association, working with the Hospital 
Association and other medical people, have been working on this, 
so it isn't just an issue of AARP. Frequently, there is 
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legislation that promotes uniform acts, and there ar~ ldvar~ages 
to uniform acts. She said, it's not the legislation that we have 
now, but the statutes are completely inadequate. It's possible 
today to do everything provided in SB 146, but the problems is, 
an attorney who really knows the situation well is needed. For 
that reason, the specificity in the law and the forms could prove 
to be helpful in getting what is desired. Every individual has 
different expectations as to what they want at the en9 of their 
life. No one wants to extend their life and suffer in pain, but 
individuals may want to specify that they want to be conscious at 
the time of death. SB 146 allows an individual to tailor their 
directives in a way they wish and extra language, that's not In 
the forms, can be added. 

SB 146 repeals a lot of the existing language. She said 
Sharon Hoff has gone through the bill and will be offering some 
amendments that address her particular concerns, and those of her 
church. The bill has also been reviewed by other people who have 
recommended amendments. EXHIBIT 1. She asked that serious 
consideration be given to these amendments and stated, it's worth 
while to address this issue and come up with a uniform code. 
There are problems with the existing codes for those who work In 
the health care professions, especially hospitals and nurses. SB 
146 puts all the issues in one place so it won't be necessary to 
go from one part of the law to another to know what is legal, and 
makes it easier to give advance directives. It covers all health 
care decisions, eliminates restrictions, and addresses decision 
making for those who do not sign an advance directive, which is a 
continuing problem in the medical profession. It includes a 
standard of care that maximizes honoring the wishes of the 
patient and provides for court access when disputes arise. 

SENATOR FRANKLIN was present at the hearing intermittently. 

Proponents' Testimony: 

Dan McClean, representing the State Bar of Montana, Section on 
Estates, Trust, Tax, and Business Law, said this was the 
committee of the State Bar of Montana that worked on SB 146, and 
was drafted by the National Commission on Uniform State Laws. 
This is among several uniform laws to be promulgated b~T that 
national commission, of which Montana has adopted several. AARP 
Las been in support of this type of legislation giving health 
care directives. The National Commission on Uniform State Laws is 
a body composed of attc~neys and others who do an indepth study 
before promUlgating a law, and try to draft legislatio:~ that's 
uniform among states because we are a mobile society, with people 
moving from one place to another. People want to know that 
decisions they make in Montana will be applicable in other 
states, and vice versa. 

He said there is a lot of misunderstanding as to what Health 
Care Power of Attorney really is. It's different than a living 
will. This statute includes language that deals with end of life 
decisions. Living wiils are dealing only with situations in which 
there is a terminal condition and the individual doesn't have the 
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competency or capacity to make decisions about that care. It is a 
very limited application for end of life decisions. Health Care 
Power of Attorney is much broader and includes decisions whether 
or not to enter a nursing home, hospital, or consent to 
t:~eatment. By signing a Health Care Power of Attorney, someone is 
designated as the agent to make those decisions when an 
individual is not competent to make those decisions for himself. 
An individual is competent when signing the Power of ~ttorney, 
but planning for the time when unable to make those decisions. 
The premise behind this bill, and the need for legislation, is 
that competent persons have the right to self determination and 
freedom from interference with their wishes on health care 
decisions. SB 146 does not change most existing law, but places 
language in a more organized form on one place, in a more 
organized fashion, so there is more certainty about it, and 
physicians and health care providers can rely on the fact that 
someone has signed one of these documents. Individuals have the 
right to make these decisions now, while they're competent, and 
under common law, they have the right to appoint someone else to 
make the decisions for them. This legislation is needed because, 
if a doctor gets a directive that was been made on behalf of an 
incapacitated person, the doctor will know he can rely on that 
person having the authority to make decisions, rather than having 
a dispute as to who is to make decisions. SB 146 covers a broad 
range of health care decisions that can be made, but does not 
provide rules to law to be applied. It provides a framework, 
under which people can make a decision. The form included with 
the bill is an optional form. He presented suggested amendments. 
EXHIBIT 2. 

Bill Olson, representing American Association of Retired Persons, 
said the Uniform Health Care Decisions Act is one of their main 
legislative agenda items and updating the law regarding advanced 
health care, power of attorney and decision-making. He passed out 
information about the Uniform Health-Care Decisions Act. EXHIBIT 
3. Montana does not have a Living will Act that allows 
individuals to make advanced health care decisions for when 
they're incapacitated. There is a Terminally III Act, but 
individuals otherwise incapacitated are not covered. 

Andree Larose, Attorney for the Montana Advocacy Program, a non
profit organization which advocates the rights of persons with 
disabilities, spoke from her written testimony in support of SB 
146. EXHIBIT 4. 

Dick Brown, Senior Vice President, Montana Hospital Association, 
spoke from his written testimony in Support of SB 146. EXHIBIT 5. 
He said they support the amendments that will be presented by the 
Montana Catholic Conference. 

REP. eARLY TUSS, HD 46, Great Falls, testified in support of SB 
146. She serves on the Ethics Committee of a local hospital. She 
described an instance at that hospital, where an individual did 
not have a Durable Power of Attorney, but her entire family was 
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in agreement as to her wishes. Because there was no Durable Power 
of Attorney, the hospital was placed in a very awkward position. 

Marty Onishuk. representing Montana Alliance for the Mentally 
Ill, said they would support SB 146 if it is amended co include 
people with chronic and serious mental illnesses. She spoke from 
her written testimony. EXHIBIT 6. 

Sharon Anderson, Assistant General Council, Montana Deaconess 
Medical Center, Great Falls, said one of her duties is to review 
Durable Powers of Attorney for medical care and living ~~lls. She 
said this is a topic that needs to be changed and simplified 
because the public is confused by it. She talks with senior 
citizens who are concerned. They may have a wife or sband who 
is in a coma, and they can't legally consent to treacl"ent, 
because they have no Durable Power of Attorney, including health 
care. She suggested an amendment to clearly indicate health care 
powers can be designated to another person, including withdrawal 
and withholding medical treatment, nutrition and hydration. 

Rose Hughes, Montana Health Care Association and representing 
nursing homes throughout the state of Montana, said the 
provisions of SB 146 will help their facilities do the kinds of 
things that residents and their families wish. They make 
difficult decisions eve~yday and normally, they are in a gray 
area where they're list2ning to families, but there's nothing 
official so they can follow family wishes. They had some concerns 
about how Comfort One works, but it has nothing to do with the 
new provisions and should be taken into account. 

Doug Blakley, State Ombudsman, Office of Aging, Department of 
Family Services, spoke from his written testimony in support of 
SB 146. EXHIBIT 7. 

Drew Dawson, Chief, Emergency Services Bureau, Department of 
Health and Environmental Sciences, spoke from his written 
testimony in support of SB 146 and the amendments proposed by 
SENATOR ECK. EXHIBIT 8. 

J,_rry Loendorf, representing the Montana Medical Association, 
said they support SB 146 and are willing to work with the 
committee on proposed amendments. This bill does some things tt~y 
like, such as putting in one place the parts of the law dealing 
with the decisions made about one's health care, and allows the 
decision to be in one document, on which a health car~ provider 
can rely, knowing the signed document is the individual's 
decision regarding health care, and those decisions can be 
carried out. SB 146 goes further in allowing a surrogate to be 
na~ed. An individual can delegate authority to people co whom 
they would want to make decisions, in the event they become 
unable to do so. Because health care providers must frequently 
make these decisions, this bill is important so they can have 
something to rely on regarding the wishes of the individual. 
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Opponents testimony: 

Sharon Hoff, Executive Director, Montana Catholic Conference, 
said they oppose SB 146, in its current form. She read her 
written testimony. EXHIBIT 9. She handed out written testimony 
comparing the Uniform Health-Care Decisions Act, EXHIBIT 10, and 
proposed amendments, EXHIBIT 11. 

Arlette Randash, representing Eagle Forum, spoke briefly in 
opposition to SB 146. EXHIBIT 12. 

Luke Keating, read her written testimony in opposition to SB 146. 
EXHIBIT 13. 

Rick Bartos, Attorney and Elder Rights Advocate, Office of Aging, 
spoke briefly in opposition to SB 146. EXHIBIT 14. 

Laurie Koutnik, Executive Director, Christian Coalition, spoke 
briefly in opposition to SB 146. EXHIBIT 15. 

Tim Whalen, representing the Montana Right to Life Association, 
spoke briefly in opposition to SB 146, saying it's a radical 
departure from current law. EXHIBIT 16. 

Russell Hill, representing Montana Trial Lawyers Association, 
said their position on SB 146 is very narrow. He referred to page 
12, subsection 6, saying that subsection legally requires a 
provider, doesn't just permit a provider, to decline to comply 
with an individual's instruction or request, that would require 
negligent or substandard care. 

{Tape: 1; Side: 2; Comments: lost first 2 seconds} 

Dallas Erickson, said he opposes SB 146. 

Questions From Committee Members and Responses: 

SENATOR BENEDICT asked Bob Olson if he thought SB 146 could be 
salvaged, having heard all of the proponents and opponents 
testimony. 

Bob Olson said yes, it could. 

SENATOR SPRAGUE asked for an explanation line 23, line 12. 

Russell Hill said the way MTLA interprets this bill is, there are 
several sections to be dealt with, but a provider has to comply 
with an individual's instruction or authorization, unless he 
declines for reason of conscience, subsection 5, or allows him to 
decline if the treatment would be medically ineffective or health 
care contrary to health care standards, subsection 6, which would 
be negligent care. With the wording, a provider may decline if 
it's negligent care, but doesn't have to. This is in the context 
of the substantial immunity section, page 13. He referred to page 
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14, subsection 14, subsection 4, NTLA believes, when it says, 
nothing in this bill authorizes a health care provider to provide 
health care contrary to generally accepted health care standards, 
means they may not provide negligent care even if the individual 
instruction or authorization requests them to do so. 

SENATOR SPRAGUE asked Russell Hill if he thinks this bill is 
salvageable. 

Russell Hill said, he assumes it is salvageable, but do not want 
to testify on the other merits of the bill. 

Closing by Sponsor: 

SENATOR ECK said, she thinks the bill is salvageabl~. The 
Attorneys Association and Sharon Hoff represent many of the 
concerns, have been able to come to seme understanding. It's 
possible to go through the bill and do the consolidation making 
it easier to use, and maybe not amend those sections of law on 
which there is disagreement. 

HEARING ON SB 124 

Opening Statement by Sponsor: 

SENATOR ARNIE MOHL, SD 39, Kalispell, said he's introducing SB 
124 for SENATOR WILLIAM CRISMORE, who had another commitment. SB 
124 changes the wording on inspections. 

Proponents' Testimony: 

Dale Taliaferro, Administrator of Health Services, Department of 
Health and Environmental Sciences, said SB 124 amends section 50-
1-203 of Montana law. EXHIBIT 17. 

Opponents' Testimony: None 

Questions From Committee Members and Responses: 

SENATOR BENEDICT asked when the mandatory requirement fo 
sanitary inspection to school houses, churches, jails, th~aters 
and other buildings, if that also includes sa~itary inspections 
of those places that serve food. 

Dale Taliaferro said it does n~t. They're inspected under a 
license requirement. This is a general provision separate from 
license requirement. 

SENATOR BENEDICT asked if this, in no way impacts a theater, 
jail, or school with a hot lunch program, but they still would be 
inspected under license requirement. 

Dale Taliaferro said it doesn't affect the food inspection. 
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SENATOR SPRAGUE asked who would institute an inspection. 

Dale Taliaferro said the Director of the local Health department 
would initiate that inspection, but inspections have been done in 
response to citizen complaints. Sometimes a citizen will complain 
to the County Commissioners or to the city and those complaints 
will be referreq to the Department of Health and Environmental 
Sciences. 

SENATOR ECK asked what is involved In doing an inspection; what 
kind of things do they look for. 

Dale Taliaferro deferred to the Bureau Chief in the Department of 
Health. She said when these inspections are done, they look at 
equipment, storage, location and storage of chemicals, food 
service, lighting and ventilation. It's a general environmental 
inspection. They do not have a set of administrative rules for 
the inspection of jails, so they use the national standards and 
guidelines. 

SENATOR ECK said there is an inspection if there are complaints, 
then asked if there are regular inspections. 

Dale Taliaferro said there are no regular inspections. They do 
not have the staff to do that, but local departments do. 

SENATOR SPRAGUE asked if a citizen complains to a local official, 
that they wanted something checked or thought they got food 
poisoning, if SB 124 would give to the Department of Health the 
option of making an inspection. He asked who makes the decision 
to do an inspection or not. 

Dale Taliaferro said the Health Officer. They want to change the 
requirement to inspect these facilities every year. In 1988, it 
was determined by the Legislature, that routine inspections were 
not really necessary, so staff was cut. 

SENATOR ECK said she supports this action because the Department 
of Health does not have the resources to protect public health 
and safety in buildings. She asked if the Department of Health 
wanted to be relieved of the liability of not doing routine 
inspections. 

Dale Taliaferro said they want to carry out the law, but have a 
choice of asking the Legislature for 2 or 3 more sanitarians, or 
ask to have this changed. They felt the risk is not great because 
they are still able to do inspections where problems are 
identified. 

Closing by Sponsor: 

SENATOR MOHL said, after listening to the testimony, q~estions 
and answers, possibly this bill should have had a fiscal note 
indicating the savings with the passage of the bill. 
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EXECUTIVE ACTION ON SB 124 

Motion: SENATOR MOHL MOVED SE 124 DO P SSe 

Discussion: SENATOR ECK said she was going to vote no, but 
objects to the state's policy of abrogating health and safety 
responsibilities. 

SENATOR BENEDICT said he was going to vote for the bill, and 
takes exception to SENATOR ECK's statement. Possibly, one of the 
reasons for this bill is, there is a certain amcunt of redundancy 
with both county health inspections and state health inspections. 
Because inspections are mandatory, the staff at the state level 
is probably backlogged considerably trying to do non-priority 
inspections. 

Vote: The DO PASS MOTION for SB 124 CARRIED with SENATOR ECK 
voting NO. 

EXECUTIVE ACTION ON SB 146 

Motion: SENATOR BENEDICT MOVED to TABLE SB 146 

Discussion: SENATOR BENEDICT expressed concern that SB 146 
needed to be amended. 

Vote: The TABLE MOTION for SB 146 CARRIED UNANIMOUSLY. 

ADJOURNMENT 

Adjournment: 2:30 pm 

Chairman 
/ 

JB/ks 
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LARRY BAER 

SHARON ESTRADA 

ARNIE MOHL 

MIKE SPRAUGE 

DOROTHY ECK 

EVE FRANKLIN 

TERRY KLAMPE 

STEVE BENEDICT, VICE CHAIRMAN 

JIM BURNETT, CHAIRMAN 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
February 1, 1995 

We, your committee on Public Health, Welfare, and Safety having 
had under consideration SB 124 (first reading copy -- white), 
respectfully rep~rt that SB 124 do pass0 

Signed:7f~~~ __ ~~~~~~ ____ ~~ __ 
Chair 

Coord. 
of Senate 271546SC.SRF 



Amendments to senate Bill No. 146 
First Reading Copy 

Requested by Senator Dorothy Eck 

SENATE H\:.AlI t1 Ot H\...\...Ir"'~ 

,"'''., .. ,. ~IO ~/ ___ -(\;,.bh .. , . ---

DI\IL.~l!- _~_q_J __ 

BILL !.:O_:;l71.J.A.~---

For the Committee on Public Health, Welfare, and Safety 

Prepared by Susan Byorth Fox 
January 25, 1995 

1. Title, line 9. 
strike: ", 50-10-103," 

2. Page 2, lines 7 and 8. 
Following: "care" 
strike: "institution" through "business" on line 8 
Insert: "facility" has the meaning provided in 50-5-101" 

3. Pag~ 2, line 9. 
Following: "individual" 
Insert: ", other than emergency medical services personnel as 

defined in 50-10-101, who is" 

4. Page 2, line 11. 
Following: "(9)" 
Insert: "(a)" 

5. Page 2, line 12. 
Following: "individual." 
Insert: "An individual instruction must be: 

(i) in writing and signed by the individual; or 
(ii) personally communicated by the individual to the 

supervising health care provider. 
(b) Unless the individual instruction expressly directs the 

withholding or withdrawal of life-sustaining health care during 
pregnancy, an individual instruction may not be construed to 
require that life sustaining health care be withheld or withdrawn 
from an individual known to the supervising health care provider 
to be pregnant so long as it is probable that the fetus may 
develop to the point of live birth with continued life-sustaining 
health care." 

6. Page 3, line 4. 
Page 3, line 7. 
Strike: "emancipated" 
Insert: "a" 
Following: "minor" 
Insert: "authorized to consent to the provision of health care 

services under 41-1-402" 

7. Page 3, line 5. 
strike: "may be oral or written and" 

8. Page 15, line 20. 
Following: "50 9 102." 

1 sb014601.asf 



Insert: "(1) "Attending physician" means the physician who is 
selected by or assigned to the patient and who has the 
attending responsibility for the treatment and care of the 
patient." 

Renumber: subsequent subsections 

9. Page 15, lines 25 and 26. 
strike: line 25, in its entirety through "1.2 ... 1," on line 26 
Insert: "qualified patient" 
strike: "primary" 
Insert: "attending" 

10. Page 16, line 11. 
strike: line 11 in its entirety 

11. Page 16, line 12. 
Following: line 11 
Insert: "(11) "Qualified patient" means a patient who is 18 years 

of age or older or a minor authorized to consent to the 
provision of heath care under 41-1-402, who has executed a 

. written individual instruction, the terms of which are 
determined by the attending physician to be consistent with 
treatment in accordance with the withholding of emergency 
life-sustaining procedures under the do not resuscitate 
protocol, and who has been determined by the attending 
physician to be in a termin~l conditi~n. 
(12) "Terminal condition" means an incurable or irreversible 

condition that will, in the opinion of the attending physician, 
result in death within a relatively short time in the absence of 
the administration of treatment that will serve only to prolon~ 
the dying process." 

12. Page 16, lines 13 through 20. 
strike: Section 18 in its entirety 
Renumber: subsequent sections 

2 sb014 601. asf 
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EXHIBiT NO. ___ 2==· '---_~_ 

DATL 2//l9~ __ 
PROPOSED AMENDMENTS TO SENATE BILL 146 BfU NO_~ 13 14 b 

First Reading Copy 

prepared by 

Daniel N. McLean, 
on behalf of the 

, State Bar of Montana, 
Section on Trusts, Estates, Tax and Business law, 

for the Committee on Public Health, Welfare, and Safety 

February 1, 1995 

1. Page 10, line 16. 
Strike: "emancipated" 
Following: "minor" 
Insert: "authorized to consent to the provision of health 

care service under 41-1-402." 

2. Page 14, lines 23 and 24. 
Following: "suicide, " 
Insert: "or" 
Following: "euthanasia" 
Strike: ", or" through "state" 



SENt\TE HEALTH & WElFARE 
EXHl8!T NO _~ ___ . __ _ 

MRP DATE. 2/L/c-ll ____ _ 
BIll NO,_ ~PJ-L4-k-

Brill~rri11li Itfetimes of cxpcriclIcc ami leadership to senc all gCllcratiol/S, 

MONT ANA ST ATE LEGISLATIVE COMMITTEE 

ACTING CHAIR 
Mr. Lloyd Bender 
2014 S. Tracy Avenue 
Bozemen, MT 59715 
(406) 587·0069 

ACTING VICE CHAIR 
Lloyd Erickson 
4170 5th Avenue South 
Gre8t Falls, MT 59405 
1406) 727·2951 

Montana State Legislative Committee 
1995 Position Paper 

SECRETARY 
Vacant 

UNIFORM HEALTH-CARE DECISIONS ACT 

POSITION: Enactment of the "Uniform Health-Care Decisions Act" to update laws regarding 
advanced health care decisions, health care powers of attorney, and the role of 
guardians in health care decisions is a priority of the Montana AARP State Legislative 
Committee. 

PROBLEM: Montana has neither a living will act that allows individuals to make advanced health
care decisions when incapacitated, or a health-care power of attorney act allowing 
appointment of an agent to make health care decisions. Montana only has a 
"Terminally III" act. Individuals otherwise incapacitated, either temporarily or 
permanently, are not covered by the law. Montana's statutory short form power of 
attorney specifically contains the sentence, "This document does not authorize 
anyone to make medical and other health-care decisions for you." 

SOLUTION: The "Uniform Health-Care Decisions Act" addresses: 1) advanced health-care 
directives of an incapacitated person, 2) health-care powers of attorney, and 3) the 
powers of guardians to make health-care decisions. This would bring Montana's 
statute in compliance with the Uniform Law Commissioner's model legislation as 
approved by the American Bar Association. 

CONTACT: Lloyd Bender 
Acting Chairman 
2014 South Tracy Avenue 
Bozeman, MT 59715 
(406) 587-0069 

American Association of Retired Persons 601 E Street, N.W., Washington, D.C. 20049 (202) 434·2277 



Uniform Health Care Decisions Act 

Don't most states already have advance directive legislation, such as living ~l 
laws? 

Yes, but these laws have significant limitations which create problems for 
incapacitated individuals and their families. 

II Specifically, what kinds of holes exist in the various states? 

One good example is that 20 states do not have a family or surrogate consent 
statute. This means that in those 20 states, if you do not have some fonn of 
medical-decision-making instrument drafted prior to your incapacity, your 
family cannot make the decisions for you. 

II What other problems would the Unifonn Health Care Decisions Act address? 

One other problem is that many health care statutes, while enacted for the 
purpose of facilitating the making of advance directives, may actually inhibit 
their use. The execution requirements are often cumbersome and complex. 
Restrictions on the types of treatment which may be withheld or withdrawn are 
common. And there is little uniformity between the states. This lack of 
uniformity creates confusion and inconsistency between states and sometimes 
within the state itself. 



How would the Uniform Health Care Decisions Act address these and other 
problems of current statutes? 

The Act brings order to chaos by facilitating the making of advance directives. 
The Act is comprehensive, addresses decision making for those who fail to 
plan, and eliminates many restrictions. 

What do you mean exactly when you refer to the statute being a 
comprehensive act? 

While most statutes have legislation recognizing living wills, powers of 
attorney for health care, and decision-making roles for the family, the states 
have addressed these topics in a piecemeal fashion. The Act addresses in one 
statute issues that currently are dealt with in several separate statutes. 

Are the cumbersome execution requirements now present in advance directive 
statutes part of the Uniform Health Care Decisions Act? 

The drafters of the Act concluded that these cumbersome requirements did little 
to prevent fraud or coercion, but only served to deter the making of advance 
directives. Consequently, the Act keeps execution requirements to an absolute 
minimum. 

II How can I become active in supporting reform efforts in my own state? 

September 1994 

Contact your AARP Stat~ Legislative Committee. They have actively 
supported advance directive legislation for years and can provide background 
on this issue, as well as suggest ways that you can help. 

American Association or Retired Persons 
State Legislation Consumer Issues Team 
601 E Street, N.W. • Washington, DC 20049 



The Uniform laws 

£XHIBIT __ 3~ __ 
DATE. __ c:2_-..J../_-..J...9..:.:::5_ 

.{ L Sf) Itf-b 

The Health-Care Decisions Act 
Represents A Major Advance 

While prospects for a quick and widespread enactment are uncertain, 
it will likely prove an influential model for many years to come 

P lanning for health-care deci
sion-making has become a sig
nificant component of the es

tate planning practice in recent 
years. This increased attention has 
been fueled by a variety of factors, 
with changing demographics perhaps 
being the most important. The num
ber of individuals over age 65 is in
creasing each year. and the number 
over age 85 is increasing at an even 
more rapid rate. But America's pop
ulation is not aging well. People are 
living longer but more often in a con
dition of chronic disability. 

Some well-publicized cases also 
have focused attention on the issue. 
The widespread interest in living 
Wills may be traced to the seminal 
case of In re QUinlan,l and an in
creased interest in advance direc
tives generally was fueled by the 
Supreme Court's ruling in Cruzan. 2 

This increase in public interest has 
led to a flurry of state legislation. 
Quinlan spurred the widespread en
actment of living Will statutes, with 
all but three states now having such 
legislation on the books.3 Cruzan led 
to a rapid increase in the number of 
power of attorney for health care 
statutes, a device now authorized in 
all but two states .• Furthermore, 
more than 30 states have enacted 
statutes allowing family members 

By DA VlD M. ENGUSH 
University of South Dakota 

Vermillion, SO 

and, in some instances, close friends 
to make health-care decisions for in
dividuals who lack capacity.S 

The state legislation has been a 
mixed blessing, however. Many of 
the health-care statutes, while en
acted for the purpose of facilitating 
the making of advance directives, 
may actually inhibit their use. The 
execution requirements are often 
formidable. Restrictions on the types 
of treatment. which may be v.ithheld 
or withdravm. are common. There is 
little uniformity. The result is a sys
tem of legislation that is fragmented, 
incomplete. and often inconsistent, 
both among states and even within 
states. 

The Uniform Health-Care Deci
sions Act. if enacted by the states, 
would bring order to the present 
chaos. The primary purpose of the 
Act. which was approved by the Uni
form Law CoO;:;Ussioners in August, 
1993, and by the ABA House QUlel-
egates in Febz:.tary, 199~, is to ~acil¥
itate the miikin of adv I c
tlves. e Act is compreher;-sive, 
~sses decisionmaking for those 
who fail to plan, and eliminates 
many of the restrictions. It is an Act 
that is congenial to estate planners, 
many of whom played a major role 
in its drafting.6 Comprehensive ar
ticles on the Act will appear else-

where. 7 The purpose of this article 
is to describe the Act's innovative 
features as compared to the existing 
state legislation. 

The Act is comprehensive and ad· 
dresses topics now usually dealt with 
by separate statute. While most 
states have legislation recognizing 
living Wills. powers of attorney for 
health care. and a decisionmaking 
role for the family, the states have 
usually addressed these topics by 
separate statute, often in piecemeal 
fashion. A new approach is begin
ning to emerge, however. Instead of 
enacting separate living Will and 
power of attorney for health care 
statutes. states are beginning to 
move toward a combined approach. 
The 1991 ~ew Jersey statute. for ex
ample, governs the creation of both 
living Wills (referred to as -instruc
tion directives") and powers of at
torney for health care (referred to as 
"proxy directives").8 The more re
cently enacted acts in Arizona.. Flori
da, Maryland and Virginia cover in 
one place not only living Wills and 
powers of attorney for health care 
buTIaIriiJy decisionmaking as well: 9 

The Uru:form Health-Care Deci
sions Act builds on this trend. Un
der the Act, any adult or emanci
pated minor may give an "advance 
health-care directive," which refers to 
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care" or an mdividual instn!ction. "10 
Like the New Jersey statute, the 
Unifonn Act deliberately avoids the 
tenn "living Will," the drafters con-
cluding that ~individual instruction" 
is more accurate and less confusing. 

Should an individual fail to exe
I >'1:' cute a power of attorney for health 

care or should the agent not be avail
able. the Uniform Act authorizes 
health-£are decisions to be madliJrr 
a ~ogate." to be selected from a 
priority list. 11 

The Act, LI.:nile comprehen.sLUe. does 
not address all conceivable issues. In 
recent years, many states have be
gun to address the thorny issue of 
whether and under what circum-

I stances emergency medical services 
r personnel may recognize do-not-re-

I 
suscitate orders. The Uniform Act , -* includes do-not-resus'tifate orders 
withlli the definitioQof "health-care 

,.Qecision."12 and. by extension. au-
thorizes an individual, or his or her 
agent or surrogate, to give such an 
order. However, detailed protocols 
and protections are needed to guide 

--if and protect E11S personnel in with
holdir. -: resuscItation. Given that 
state fe:gislatures have only begun 
to tackle this issue, the drafters con
cluded that it would now be prema
ture to attempt :0 codify protocols or 
guidelines in model legislation. 13 

The Act also does not address 
.( health-care decisionmaking for un

emancipated IT' :-:ors. To have c;v:: 
ered the full rangeothealthcare de
cisions for unemancipated minors, 
including the effect of differing 
parental and custodial arrangements 
and levels of maturity, would have 
made the Act unwieldy. However, 
the drafting cvmmittee did recom
mend that the Commissioners con
sider developing a separate unifonn 
act on this topic. 

The Act does not attempt to legis
late restrictions on the withholding 
or withdrawal of lifNlJ.Staining treat· 
ment. A majority of the existing pow
er of attorney for health c.:ue statutes 
permit a principal to delegate to an 
agent the authority to make all 
health-care decisions. Although held 
to a standard of care, the agent may 
act for the principal regardless of the 
nature of the principal's condition or 
the type of treatment in question. 14 

The living Will statutes are an
other matter. The complex defini
tions of the categories of patients for 
whom life-sustaining treatment may 
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V~ " ... ~.'-" .. u, " .... "'-' ....... u • ...u.JU •• jC lLy VI LOt! UVing \,\,111 statutes reqUIre 
prohibitions against the withdraw- two witnesses, but Minnesota and 
ing or withholding of certain forms New Jersey permit either witness- .. 
of treatment, have rendered many ing or acknowledgment, and South 
of these statutes into virtual nulli- Carolina r iuires both witnessing 
ties. Prompted by Cruzan, a number and acknowledgment. 2o There is ill 

of living Will statutes have recently greater variation among the power 
been liberalized. Withdrawal or with- of attorney for health care statutes. 
holding of treatment is permitted not Some statutes require only the prin-
only from patients in a_~terminal cipal's signature. 21 Other statutes II 

condition: but also from patients in follow the living Will model by re-
conditions of ~permanent uncon: quiring two witnesses. 22 Finally, 
sciousne~,"15 But while many orthe some statutes require that the pow-
living Will statutes are now less re- er be either witnessed or acknowl- II 

strictive, a major etfect of the recent edged at the principal's option, others 
amendments is to add yet another that it be both witnessed and ac-
layer of definitions requiring inter- knowledged.23 • pretation. A majority of the living Will and 

The drafters of the Uniform Act power of attorney for health care 
concluded that the attempts to statu- st.a.tutes also impose witness quali-
torily prescribe the circumstances fication rules. Some of these lists are III 

when life-sustaining treatment may quite lengthy. Included on the lists of 
be withheld or withdrawn unduly re- various states 2.re relatives, in-laws. 
strict, are difficult to apply in a elin- intestate heirs, Will beneficiaries, 

III 
ical setting, and provide an appear- creditors, the designated agent, 
ance of precision where none is health care providers, and nursing 
possible. Under the Act, there are n<i...+ home operators and employees. Cn-
restrictions. An individual instruc- der some statutes, the advance di- III 

tlona;dthe authority which may be rective is invalid if either witness is 
granted to an agent may extend to from one of the proscribed classes. 
all ~health-care decisions," a term But under other statutes. a prohib-
which is expansively defined to in- ited person may act as long as the .. 
elude such matters as approval or other witness is independentJl 
disapproval of orders not to resusci- The drafters of the Unifonn Act 
tate, a:- c1 directions to provide, with- concluded that the cumbersome ex-

III 
hold. or ·,vithdraw artificial nutrition ecution requirements found under 
and hydration and other forms of many state statutes have done little 
health care. I6 to deter fraud or prevent overreach-

While no restrictions are pre- ing. Rather, their primary effect is till 

scribed, certain principles oflaw and to deter the making of advance di-
medical practice will impose limits, rectives and to invalidate defective-
although indirectly. The Act autho- ly executed directives that othe~ 
rizes the provision. withholding, or would be reliable indicators of the 
withdrawal of health care only to the individual's intent. Consequently, to 
extent not: prohibited bv other facilitate the making of advance di-
statutes of the state. Ii Furthermore. rectives, the Act keeps execu rion re-fr ilIIII 
a health-care provider or institution 9,uirements to an absolute IDinim"UUL 
rna decline to com 1 with an in ._10- A power of attorney for healtn care 
vi ual instruction or health-care de- must be written and signed, but need 
cision that requires medically inef- not be witnessed or acknowledged. 25 I11III 

fective health care or health care An individual instru~e ej- * 
contrary to generally accepted ther wntten or 6rar.2 

health-care standards. 1B Finally, The statutory rec~gnition of an 
agents and surrogates are subject to oral instruction, while relatively rare, 
a standard of care. An agent or sur-J(- is found in both the 1992 Virginia 
rogate may not act contrarY to the and 1993 :\1aryland acts.Li O,!'al in,; 
principal's or patient's express ~- structions are frequent in clinical 
es, and must otherwise act in the practice. Furthermore, case law, the 
principal's or patient's best inter- tfniform Act itself, and the statutes 
est. 19 in many states require agents and 

The Act minimizes execution re- surrogates to honor the principal's 
quirements. The exe<:ution require- and patient's express wishes, which 
ments for an advance directive in may include oral instruc. ons. It 
most states are both cumbersome seems nonsensical to require an 
and confusing. A substantial major- agent or surrogate to honor an oral 
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instruction while at the same time 
denying statutDry recognition to an 
oral instruction given directly tD a 
health-care provider. 

The 1993 Maryland act goes even 
further by authorizing an individual 
to oral!y.~esignate. ~~_aK~nt.28 The 
Uruform Ac-t does not go qwte this 
far. But as described below, the act 
does allow an individual to orally 
designate a sUITogate.29 

f:: The Act contains one combined 
[arm. The use 6Etatilwry fonus pro
\'1C1ea number of benefits. First, be
cause the fonn is standard and wide
ly available, individuals who might 
not otherv.ise seek professional help 
may be more inclined tD execute an 
advance directive. Second, the avail
ability of an officially sanctioned 
form will reduce the reluctance of 
health-care providers w honor a di
rective. Furthermore, through con
tinued use providers will hopefully 
become more familiar v.ith the form's 
provisions and make more informed 
decisions. 

Nearly all living Will statutes in
clude statutory forms,3o as do a 
grov.ing number of power of attor
ney for health care statutes.31 The 
enactment by most states of sepa
rate living Will and power of attor
ney for health care statutes has, per
haps not surprisingly, resulted in the 
enactment of separate statutory 
forms. Recently. however, states 
have begun to enact a combined 
form, one that allows an individual 
to both designate an agent and give 
instructions. The 1993 Connecticut 
and Oregon acts are notable exam
ples.32 

The Uniform Act, like Connecti
cut and Oregon, includes a combined 
form. 33 Gnlike Oregon.34 however, 

·k use of the fonn is entir_~h: . .QP.1iQ!l?J. 
An individual is also free w omit or 
modify any part of the form. Making 
the form optional is consistent with 
the principle of patient autonomy, 
one of the driving forces behind the 
Act. It is also of particular impor
tance to adherents of certain reli
gions, such as Christian Science, 
whose special views would not oth
erwise be accommodated. 

The pO'Ner of attorney appears 
first on the form tD ensure tD the ex
tent p<Jssible that it .... ill come to the 
attention of a casual reader. This re
flects the reality that the appoint
ment of an agent is a more compre
hensive approach tD the making of 
health-care decisions than is the giv-

36 

EXB -3 a,.-)-9s S B J tf-t:, 
ing of an individual instruction, longed in the event of a "terminal 
which cannot possibly antiCIpate all condition~ or "condition of perma-
circumstances which might arise. nent unconsciousness: although 

Like most well-drafted attDrney those precise terms were not used. 
forms, space is provided for the in- Limjting withdrawal or withholding 
dividual to designate up tD two al- of treatment tD these two categories, 
ternate agents. Furthermore, the however, would have CDdified in the 
agem and alternate agents are au: {- . statUtDry form the very restrictions 
\Qmatically nominated to act as which the drafters had deliberately 
gua!dians, in their order of prioritv, avoided in the statutDry text. Con-
should the need for guardianship of sequently, the drafters added a third 
the person arise. The purpose of this more flexible option. Treatrnentmay 
provision is not w encourage the use also be withheld or Witl1dTUWilif'"ilie Ir 
of guardianship, but w prevent oth-.. like"Fy"fu~d burde~(treaunenl 
ers from using guardianship p,sa de- , would outweigh tne e~croene
vice w thwart the agent's authority. fits." This test is well known tD the 
This defense is further buttressed by ~s and is one which was advo
the Act's provision that a @ardian zr_cated in an influential 1983 report 
may not revoke an ageDt'Sauthori!-J of the President's Commission for 
mthout express approval qf the_ ag- the Study of Ethical Problems in 
ooiilfing court,35 Medicine and Biomedical and Be-
~ unusual is the provision pro- havioral Research. 37 

viding a box to check should the in- The form also includes space fQr 
dividual Msh the authority of the an individual UJ eXpres,qn.int,Mt-ta 
agent to become effective immedi- make an organ or tissue donation. It 
ately up<Jn execution. Cnder the Act, is included here because an advance 
while the authority of an agent gen- directive is far more likely tD be no-
erally becomes effective only upon a ticed than is a donor card, which 
determination that the principal rarely comes tD light when the need 
lacks capacity, the principal is free.+- arises. 
tD provide in the power that the a~- Finally. the form provides space 
thority of the 1!,l!ent be0)mes eifu<;- for an individual to designate his or 
bve immediatelv or,..Jloon the hall- her ~primary pWician.~ The Act 
peningofsome other event.36 specificalIy avoidfuse of the term 

Because the variety of treaunent "att.ending physician," which could 
decisions to which individual in- be understDod tD refer w the physi-
stnlctions may relate is ... irtually un- cian currently providing treatment 
limited, the instructions part of the to the individual, and not to the 
form does not attempt to be com pre- physician whom the individual 
hensive but is di.rected at the types of would select. Among the functions 
treatment for which an indi\idual is oi an individual's primary ph:;sician 
most likely to have special wishes. is the determination of whether the 
Space is provided for the indi\idual individual has capacity to make rus 
tD express special wishes regardmg or her own health-care decisions.38 

the provision of pain relief. In addi- The Act contains a comprehensive 
tiOD, artificial nutrition and hvelra-x.- prot'ision on the authority or surro-
tion is 10 be treated like other forms gates. Despite the wider use of pow-
of health <:aLe.. unless the indi ... idual ers of attorney for health care and 
cheCks r:-box. ~lost importantly and living Wills, families Mil continue 
most problematical w draft, the form to play an important role in the mak-
contains language specif.ing the cir- iug of health-care decisions for an 
cumstances when treatment may be incapacitated relative. A substantial 
withheld or v.ithdrawn. _". majority of individuals fail to exe-

Two chojces are provided. a' cute advance directives, For these 
"Choice Not To Prolong Life," and a individuals, recourse tD the family 
"Choice tD Prolong Lfe.~ The "Choice may be the only realistic method for 
w Prolong Lfe" is designed for those as.,llring continuity in decisionmak-
wishing maximum treatment. The mg. Guardian.ship is an available OJr 
"Choice Not To Prolong Life" .... ill be tion, but the appointment of a 
the option far more frequently se- guardian is an expensive and cum-
lected. Because the concept of the bersome process that is often ill-suit-
living Will has become SO ingrained, ed to the making of health-care de-
the drafters concluded that it was cisions. particularly when time may 
appropriate tD specify in this choice be of the essence. 
that the individual's life not be pro- The traditional reliance of health 
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providers on the family, however, is 
often based on little more than med
ical custom. While there is a recent 
and growing body of judicial prece
dent validating a role for the farrri
ly,39 many scates have no decision 
on point, and few of the cases ad
dress the issue of priority. Perhaps 
due to these uncertainties, a grow
ing number of states - over 30 to 
date - have enacted statutes to val
idate a role for the family.4D 

Most of the statutes tend to be 
quite limited in scope. The New York 
statute. for example, applles only w 
decisions to administer or withhold 
cardiopulmonary resuscitation. H 

Many others address only the with
drawal or withholding of lifesus
taining treatment. 42 Other statutes 
empower the family to consent to 
treatment and apply to decision
making from the onset of incapaci
ty but fail to specifically address 
withdrawal or withholding of life
sustaining treatment. 43 

Priority 
A substantial majority of the 

statutes. however, do address the is
sue of priority. The better and grow
ing approach is to recognize that the 
family may 2, only if no guardian 
or agent has been appointed or is 
available. 44 Should no agent or 
guardian be availa ble, the statutes 
empower the spouse to make the de
cision. Adult children come next, 
usually followed by parents. Non
traditional relationslllps are not gen
erally recognized, but this is begin
ning w change. ~Iany recent statutes 
place ~close friends~ on the list, al
though normally at the bottom. 45 

:'fore significantly, Arizona grants a 
"domestic partner' a fourth priority, 
although it failed to define the 
tenn. 46 

. - " Secti.Qn 5 of the Cniform Act. ~he 
~surrogacy provision, addresses-.0e 

role of the family an~lose frieI}ds, 
and responds at least in part to the 
concerns of those in non-traditional 
relationships. The section is com
prehensive. A surrogate is empow
ered to make all "health-care deci
sioilS"tor the affected indiVldllal. 'The 
rigEt of a surrogate to act is triggered 
by a dete:mination that the ~ 
lacks capacity to m~his or her 
own health-care decisions. Not all 
patients are covered. however. A sur
rogate may make a health-care de
cision only for an adult or emanci
pated minor for whom no agent or 
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guardian has been appointed or 
whose agent or guardian is not rea
sonably available. H 

but the function is largely the same. 
But because of the risk of miscom- _ 

. . f . d II1II 
mUOlca~lOn 0 an In ividual's oral 
statement, some reliability of proof is 

Controversy Deve40ped required. 'ndividual may desig-
The Act, like a majonty of the . nate a surrogate onl.LQjf person Iy_ 

state statutes, prescribes a priority*-' int'Orrilinl:Lhi~or her stlpervi,~ing 
listJQL~ay act as surrogat~ health-care provider. 48 Th~ health-
Developing the list proved to be quite care provider is then in t.:un abli-
controversial, however. A majority gated to record the designation in IIII!I; 

of the drafting committee concluded the individual's health-care reconi.~9 
that the priority list should consist of \Vhi1e' ,e Commissioners recognized 
specified family members. with the that written powers of attDrney are • patient's close friends trailing at the preferred. they also recognized that 
end. A majority of the Commission- many in.dividuals will quite simply 
ers thought otherwise, however. and fail to prepare the necessary docu-
overruled the dra;ling committee. ment. Furthermore, oral design a- .. 

The commissioners concluded that tions of decisionmakers occur with 
a priority Ijst based primarily on some frequency in clinical practice. 
closeness of family relationship does If an individual has not designat-
not necessarily ret1ect reality. Un- ed a surrogate, or if the designee is -
married individuals in cohabiting re- not reasonably available, a rather 
lationships, for example, are much standard family list is followed: the 
more likely to prefer that their com- spouse, followed by an adult child. .. 
panions act on their behalf. For this followed by a parent. followed bv an 
reason. appearing first on the prior- adult brother or sister.50 Should all 
ity list is a new type of decision- classes of family members decline to 
maker, the orally.designated surra- act or otherwise not be reasonably .. 
gate. This is to be distinguished from available, a health-care decision may 
an agent, who can only be appointed be made by another relative ,~l' friend 
in writing signed by the principal. who has exhibited special care and 

--~- ----, ------- --- -------------- .. 
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concern for the patient and who is 
familiar with the patient's personal 
values. 51 

The Uniform Act is in general w 
-<£_ be ~uat~~ without litigat!on. and 

the surrogacy provision is no excep
tion. A healthcare_decisiofi-made by 
a surrogate is efTectiv~_ ~thout ju
diciaIapproval. 52 Because a surro
gate is not usually selected by the 
patient, however. there has been no 
consent. expressed or implied. to this 
informality. Some system of review is 
appropriate. The Act relies on notice. 
Upon his or her assumption of au
thority, a ~uogate must communi-

-X-cate that-fact tothe~bers-oft-h~ 
patient's family_ who might otherwise 
be ellgible tQact as surrogate. 53 No
tice to-the family will enable them 
to follow health-care developments 
with respect w their now incapaci
tated relative. It also will alert them 
to take appropriate action should the 
need arise. 

Conclusion 
The Uniform Health-Care Deci

sions Act is not the Commissioners' 
first venture inw the field of health
care decisionmaking. But the previ
ous acts were quite limited in scope. 
The 1982 Commissioners' ~odel 
Health-Care Consent Act54 focused 
primarily on the authority of the 
family to make health~e decisions. 
The Uniform Rights of the Termi
nally III Act, in both its 198555 and 
1989 versions. 56 focused exclusively 

,~ on the .... {ithdraw~ 
/?l'- life-sustaining treatment-,-

The Health-Care Decisions Act 
represents a major advance over ex
isting law and the prior unifonn acts. 
It is comprehensive; it facilitates the 
gi'vwg of advance health-care direc
ti\'es: it addresses decisionmaking 
for those who have failed to plan; 
and it eliminates many of the re
strictions. While its prospects for 
quick and widespread enactment are 
uncertain. it will likely prove an in
fluential model for many years to 
come_ 0 
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ll1CDA Sec ~ b 
~6. CHCDA Sec. 213'. 
27. See \"a. Code .-\nn. See. 54.1-2983 1~1ichle 

Sapp. 1993): ~ld. Health-Gen. Code ,-\nn. Sec. 5· 
60'20 d I (1994 I. 

28. Mel Health-~n_ Code Ann. Sec. 5-602( d I 
<1994 I. 

29. See UHCDA Sec. SIb 1. and infra notes 39-
53 and a=mpan)"lllg tert. 

30. The exceptions Include Delaware, New 
YexJal and Ohio. 

31. .-\crordmg w reseMch conducted by Charles 
P. Sahauno. AssIStant I:hrector of the ABA Corn· 
mlMion on Legal Problems of the Elderly. 36 
sutes and the D,stnct of CDlumbia as of IJ1J94 

55/Lj..1o 

had statutory forms 111 t..hfir power of atwrnev for 
health cart' statutes . 

32. Act approved Jun~ 29. 1993. P A 93-4D7. 
1993 Conn.leg1a. Serv. 1323,WestJ: Act approve<l 
Aug. 31. 1993. eh. 767. 1993 Or Laws. 

33. UHCDA Se< 4 
34. Use of the Oregon fonn " rnandawry. 
35 UHCDA Sec. &81. 
36. L'HCDA S{'c. 2' C 

37. For 8 m&CUS8lOn of the """"8 and the ?res
ident's Comm1ssion report. we The Right to Dle 
Se<s. 417.9.27-9.32 (1989 & Supp 19931. The 
foJlo""ng is the relevant portlOn of the form· 

16) END·OF-LIFE DECISIO:-iS I dm,et that 
my health-<:are providers and others lOvolved 111 

my care pro"de. withhold. or Wlthdraw treat
ment in a=rdance Wlth the chmce I have marked 
below: . 

[ J (a) Choice Not w Prolong ufe 
I do not want my life to be prolonged 

uli) I have an l11curable and irn'vers1ble 
condition that 91111 result 1n my death 
within a relatlvelv short tlme. (-ii I I be
come unCOflSClOu.s and. w a reasonable de
gree of medical certamty. I 'nil not re~31n 
conSClOUsness. or (iii) the hkelv nsks :;:1d 
burdens of treatment would outwe1gh the 
expected benefits. or 

[ J (b) Choice To Prolong Life 
I want my life w be proionged as long 

as possible wnhm the IlmJls of generally 
accepted health-care sUindards. 

38. VHCDA Sees. 21dJ. 5<al. 
39. See JudJth Areen. The Legal StatuS of CDn

sent Obtained from Families of Adult Patients w 
Withhold or Withdraw Treatment. 258 J. Am. 
~Ied. Ass'n 229 I 198i1 

40. For a list. see The !Ught to Die Table 8·1 
I Supp. 1993L 

41. :-;.Y. Pub. Health Law See. 296512) IMcK. 
inneY 1993). 

42. See. e_g., Unif. Rlghts of the Terminallv DI 
Act 11989) Sec. 7. 9B lJLA 122 (1993 Supp-' 

43. See. e.g .. S.D. Codified Laws Sec. 34·12C 
,Supp.1993). 

44. See. e.g_, 755 ill_ Compo Stat. Ann. 40l25<al 
ISm1th·Hurd 1992L 

45. See. e.g .. Fla. Stat. Ann. See. 765.40111' g 
IWest Supp 1993): 755 III. Compo Stat. Ann. 
~O 25'a.iIISm1th-Hurd 1992,. 

40. ~ Ariz. Re,·. Stat. AnIl. Sec. 36-3231IA.4, 
1993· 

47. t:HCDA Sec. 51al. 
48. ll1CDA See. 5<bl. 
49. CHCDA Sec. 71bl. 
50 Ll1CDA Sec. 51bL 
51. lJHCDA Sec. 51cL 
52. UHCDA Sec. 5<gl. 
53. l:l1CDA Sec. 51 dJ. 
54.9 V.L.A. (Pt. 11453 (1988) 
55 9B FL.A. 609119871. 
56. 9B V.L.A. 10911993 supp.). 
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Leaders in a rllral Vermont tOlLm thOllght they lucre simply 
ending S0111COllC'S sufferi1lg, u1ltil (7 pro-lifL? pastor jUlllped i11. 

II!! Wesley J. SlIlilil 

J
une 21,1993. Fur 30-ye<1H)ld drifter Ronilld 
Comeilu, the d<1v seemed ;0 I1l<1rk the end of 
the roild. Unde!: ilUCst in the SJ11<1l1 commu

nity of Bennington, Vt., 'lCcused of robbing 
ilnother homeless I11<1Il, l~nn WilS - ',)l1e, see111-
ingly with no one to turn :0. It hild i'een <1 l,g 
time since he h<1d seen his f<1ther, <1nd their rela
tilln~hip h<1d 11e\'er been good. His mother hild 
no phone. He hildn't seen his brothers for ne<1rlv 
se\'en years. E"en the polio> didn't CMe enough 
to wiltch him in the holdine'; cell. 

Minutes <1fter being locked up, police 

ern Vcrmont t'vledic,ll Ccnkr, Si1VS h(lSI'it<11 
personnel followed st<llHtlrd 1'!'()C"ciuJ'l's 
ill C<1ses such ilS Ron's: The\' illhised 
Dupois thilt his son \\'ilS se,creh' 
injured ,111d might die, requL'sted 
permission for fllV testing, <lnd 
<lsked <1bout the possibility of 
org<111 dO!1iltion. The ilCClI
rilcy of this ilccount 
WilS lilter 

S<1Y, he W<1S found h<1nging from <1 n()(ISe he r~U~ 
h<1d lllilde out of the trim cf <1 cheilp jail 
bbnket. 

The police cut him down. Thl'V found 
no pulse. He didn't ilppcilr to be br~ilthing. 
I'arilllledics were cillled, CPR 'ldmillistered. 
Then, il weilk pulse-lllilybe. 

The pilrilllledics ilrrivcd. More CrR. A 
wililing ill1lbulilnce ride to the Southwestern 
Vermont Medicill Center. In the emergencv 
fll\'I11, Ron WilS gi\'Cn illh'anced life sUI'port. An 
illkction of <ltropine. T\\'o shots of electricit\· to 
l'Cstilrt the hL'i1rt. It worked. After ilbout 15 l{lill
utes without i1 pulse, ROil hild <1 steildv hl'ilrt-
beat. . 

Nothing unusu<11 here. Co to illly big-city 
hospit<11 or ilny 5111illl-to\\'11 ll1edicill cellter <1nd 
you will find the unwanted, suffering through 
their bst hours, helped <IS much ilS possible ilnd 
then soon forgotten. Gut few would forget 
Ron<1ld COI11C<1l1. Not the st<ilf of the Southwest
ern Vermont tVledicill Center, <1nd certilinly not 
pcople such as c1crgym<11i Mike Mcllugh, 
retired tC'ilcher Joseph Sch<1dl, psychiiltrist PL'ler 
Zorilch, ilttorncy StcThen ~"ltonst<111 illld Bcn
nington I'rob<lte Court Judgp Doris [3UCh<lllill1. 
1\:\ 'ne of tlWl11 knew it yet, but I\onilld CO!11l\ll1 
W<1S ahnut to become the center of il leg<11 ilnd 
ell1otionilll11<1clstwm. 

The h,)spitill located Eon's f<1tl1l'r, Rl'nilld 
Dupois of :-"Lline, within,hours .. Amy Swislwr, 

disputed, but DlIp(lis did !l()t (OIlW tll his S(ln\ 
bedside, illld, SOOIl aitl'rI\'ilrd, his 1'11(111(' \\',lS 
d isc(1nl1l'ctcd. 

IlopelC'ss? 
It \\'i15 dl'cided th,lt 1\(lIlI1l'cdnl ,1 gll.ntii,1I1 

to !11,lke dn-isions Oil his h'h,llf. Elltn JOSlTh 
Sdl'lilf. \\TII-known in the l(lC,ll kg<ll ((l!11!11U
nit\' becilllse (If his \·(,Iunk('r \\'(lrk ,15 <I glloHcii,lll 
ad lift' (il tcl11l'(lrilr\ Il'I"'l'Sl'nt,ltil'l' dllrilH :1 

court \,:5L') in child-clIst(ltll' ll1<1tkrs. 1 k <lgr, d 
to Sl'r\,(' ,lS Ron's pcrl11,llll'nt glloHdi<lll without 
P,lY <1l1d ,,',lS ~() ,11'1'(1inted bv IudgL' l)u(l1ill1,ll1 
Oil Juh' 2.'\. 

1]\' illl ilCnlunts. C;Ch,l,lf t(l(lk his rl'sl'(ll1 si-
{ - .... 1 :,,,, ,.,f ,'" ",l,l,' 1\ 

nr!iI liqht (Iistl iet 
page 5 
The dangers 01 
pornography readily 
available on IIle 
information highway 

rills: 
Hometown Heroes, page 
Inside Schools, page 10 
Signs 01 Life, page 11 
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RIGHT TO DIE (COlltillllt'd(/(l/1l I'0gl' J) 

bilities I'cry seriously, I'isiting I~(ln ilt !cilst fin' 
da\'s il wcek ilnd discussing I~on's CilS(' \\'ith d(lc
hlT~s ilnd stilff, By mid-August, he h,ld WJlW to ,1 
difficult decisi()J1, [~on hild becn diilgnosed ,1S 
bcing in illl irrcI'crsihle f'ersistl'llt \'('gct,lti\'l' 
stilll', lie \\,ilS IWI\' il\\'akc ilild had rdlexes, but 
he appcMcd tn hil\'l'nO cognitil'c ,1bility \\'hiltso
el'l'r, Schililf instrllcll'd Salton;;t,lll, wh() \\,ilS his 
I'm-bono iltt(lrIl('I' in the C(ll11(',llI m,lttl'r, t(J sel'k 
pcrrnissinn from the Prob,lte C(Juri to 1,(,1ll01T 
the I'cntililtor th,lt ilided /\OI1'S hreilthing, This 
1\'ilS expected to leMI to the young m,m's de,lth, 
, On August 17, ,1 l1l'ilring 1\'ilS held beforl' 
Judge Buchclll,lIl, Based ()Il the testimony (If 
attellding physiciilll 1\lichilC'I;\Igus ilnd cOllsult
ing l'lcurologist Keith Edwilrds, Judge Iluch,lll,lll 
ruled thilt I\()n \\,ilS "Un,ll\'.lI'e" of whilt 1\',1<; hilJ1-
pC'ning ",lr(lulld him nnd It' him," ,lIld Ih,lt IIll're 

1\'ilS "no rCilson,lble possibility of rcc(lI'ery or 
imprOI'('IllC'nt." COl1\'inccd it WilS in Ron's 

best interests, she signl'd the order per
mitting the \'clltil,ltor to be with
drilll'n, 

But I~on didn't di(', Nol onl" 
thilt, hl' beg,lll to illll'f'{ll(', B" till' 
middlc of S"I ' tel11[1('r, Ill' h,ld 
cmerged frolll hi,,, jll'rsi<;tl'nt ITg
diltil'(' stiltC, lie was 11011' ill\'ill'C, 
l3ut that WilS Il()t il CilU<;(' for jl)Y, 
Schilclf WilS horrified by Ron's 
condition, "I saw il pcrson \I'ho 
could rcgister snlllC fcelings, but 

those fcclings \\Trc pilin, ago!l\' 
ilnd fCilr.llis hands wcre bcnt 

ill towilrd his wrists, It 
<lppcilrcd he was tn'ing t(l 
rcnHlI'C his f('eding tubc, 
\VIll'tllL'I it 1\',lS il COIl
scious ,ld, I couldll't tell," 

S f' e L' c h P il t h 01 (l g i s t 
Juanitil J, CO(lk 5,11\' a dif
ferent Ronilld COIlll'ilU, 

"SCClllS to recognizc 
pcrs(lnllcl,--~fill'(lritl' Ilurses," 

Cnllk noted in I~lln's Illl'diCilI 
records, "On 9/21. ddinilL'ly respPIldcd 

with rccogllitil1Il todilY \\'hcll I \\'l'Ilt in illld s,lid 
III I' nillllC, reminding hilll that I 11',15 the pCrS(ln 
\\'ho CillllC in to tillk-not 10 do ,lilY dircct Cilre, 
ctc.-Big smile, \\'ith OI'er,lll bt,dy lllnl'l'lllCllt, 
Vcry differcllt froIll the grilll,lL'c at hal'ing h,lIlds 
rl'S t;-a i !lL'd," 

Othcr nolcs in the fifl> show ,1 III ,1 11 \\'Iw \\"lS 
ill\'ilrC, snllll'tiIII CS grilllilcillg, (,flell <';('('Illingly ill 
p,lin, ilt other tilllcs intently COllcl'lltrilting (.11 
discussions ilbout his future Cille, 

Out of his misery 
But Rlm rL'lll,liIlCd- prllfllulldil' dis,lbll'd, 

Schililf recalls, "I though I th'lt if it 1\,('Il' IllC theiL', 
h'ing hclpless in ,l bcd, Ilwl' (' ttl Cod Ih,lt Sllllll'
(~IlC \\'ould 1ll'1~. Ille 1ll(l\'C (111 frolll Ill\ Illi<;cl'\' 10 

\\' h<llel'er COIllCS Ill'\ t. h'Cil U<;C II h,l tl'l'er Cllllll'>; 
Ill'\t Cim't be I\'(ll'se th,lIl th'll." I k decidl'd tel 
rilise thl' qucstion of withholding flll'eI ,lilt! flu
ids frolll I~OIl, 

A PPcll'l'll th' with thilt ill mind, Dr, Fdl\',lI'lb 
1\'I'(lte il report st,lting in )',lI't, "!\ltholl)~h I 
\\'()l1ld hill'C' 110 dhic,ll or 1ll0r,11 prlll,lclllS in let
ting, , , il Ilwdic,ll cOlllplic.ltil11l go IIllt r(',l 1('(1, it 

is d HieLtIt to SUppOlt wilhdr,lI\'illg Ilulritinn in il 
pilticnt who is delllonstrating S(lIllt' ncurological 
fundi(ln," 

One dil)' in October, till' f\1cdiC<ll e(,llter 
ethics cOlllmittce' conl'cncd tll <,("lsider SCh,lilf's 
rl~n to starn' alld dehydr'ltl' I~"ll COIlll'ilU tll 
dC'ilth, Of Cllur~l', till' i~su(' 1\'ilS not defillcd in 
such stark ll'rllls, I~oll 1\'ilS I'l'ing fed Ihl'llugh il 
lel'ding tube, SOIllC ill the mcdiC,ll comlllullit\' 
cllnsidcr such "<Trtiiici,ll feeding" to he ,1 f('rIll of 
mcdicill tre,llllll'llt IHl dilfl'l'l'llt flllill other lifc
sill'ing intcrn'lltions such ,1S using il respiriltor. 
Others regilrd it as hUlll,lIll' (Ml', Ihis is ,1 dis
tinction with a profound differl'n(c: I'dr'diCilI 
trC<ltllll'nt Cilll be l'lhic,Tlh' wilhheld; hU1llZlIll' 
CMC Cilllilot he., ;lCl'(lrdillg t'o the /\nlL'riCilll Mcd
kill i\ssociiltion, 

Ron WilS Ill'ither ll'rlllill,l111' illllllr in nil irre
I'l'rsihll' Clllllil, lie 1\,lS ,11\',11-..(, ,llld ,11\',11l', if f'ro
foundly br,lill-d,llll;lgl'd ,1Ild dis,lblcd, But thilt 
did not seelll to concern the ethics c01llmittee, 
Ps\'chiiltrist Peter Zorilch, the chairllliln of the 
ct!;ics co 111111 it ll'e, J'('calls: "\Ve hild il discussion, 
vVe \\'crcn't going to take il I'nll', but I\Ir. Schaaf 
felt it would be helpful to him if he knew 
whethcr people would sUI'I'ol this posilion, 
Thcf'(' \\'erc pcople ill the disnlSsi(l1l who hild 
takcn part in Mr. C(lnlC'au\ Cilrc illld who were 
ilhle to exprcss llbs('fl'ations ,lbout \\'h,lt could 
bc d(lne, Wc jnl,lgilled thilt his being in il hospi
till bcd, nut ahll' to I1H1I e, might be a frustrilting 
cXFcrience, If L'cing ill jail l1lilcIl' him so unhilpPY 
thilt he \\'ilnted to kill himself, thell being in il 
hospitill pMtiillll' f',lI'all'Zcd I\'lluld ,ll~o milke 
him UllhilP~"Y' ['L'llplc felt th,lt Ill' 1\~51l11t hilpP" 
ilnd thilt thcre \\'i1S Iwt much likelill(lod th;lt Ill' 
wnuld cI'cr 11(' h,lPI'V, Ilis ('llloti(lIlS usuillh' 
I(loked likc fCilr, illl),,('r, r,lgl' ,1Ild sUlllctinlL's sild
Ill'SS," TIll' I'ote 1\,lS III tll ~ 10 SIII'Plllt 1\'iT<1ll'ITr 
dccisilln Schailf llli!~iTt 111,11,(" 

Oil N(lI', Y, S'Ch'l'lf ,1Ild S,llt(lllsl,lll, ,ll(lllg 
with l{llll'S gu,ncii,lIl 11.1 litoll ,1Ild his ,1ttOrIll'I', 
<lppe,lI'cd beforc Judge' Buch,lllall to determine 
whelher Ron's fcedillg tuh' should bl' H'I1l()\'Cd, 
Thc gUilrdi,lll od Iifclll took Illl I'ositil'n, D(lctors 
J\lgus ,1Ild Zllrilch testified ill SlIl'I'(lf't ()f n'Il1()I'
ing Ilutlitiollcll CMl', No l'nl? ,lrglll'd ilg,linst 
l'('mo\'<l1. \)r. Edw"rds' repllrt rl'Cllllllll('nding 
ilg<linst this course WilS not llll'nti('ncd to the 
judge, (Saltollc;Ulll S,lyS Ill' \\';)S 1I1l,1\\',lI'l' of Dr. 
Ed\\,ilrds' llpini('n,) It \\'il<; disclosed Ihilt 1<:011 

WilS no longer in il I'l'rsistcllt n',~l't,lti\'L' slcltc, 
but the inforilliltillil \\',lS CllllCIlL'd ill terms of 
unbc,lr,lble suffl'rill~~ I\ith IlO h"I'(' "f further 
illlpl'lln'llll'nt. Judge IllICh,lll,lIl gr'lIlled the 
1l1Oti()fl, ruling th,lt Rllil I\'lluld "['l'Il)fld any I'('il
S(ln,lbk doubt", ~sk th'lt artifici,llllutlitioll ,md 
hl'drilti()fl be terillillilted," If all had g(lllC ilS 
pL1llnl'd, r~on C(lllll',lU I\'(luld hal'c bccll dCild 
\\'ithill il \\'l'ck, 

To th(' r('sellC 
TIll' 1~l'I', f\likL' \1cllugh, l11inistl'f III Cril('C 

Christi,lli Church in ESSl'X [ullctioll, \'1. is .1(CU5-

tOlllcd to the lllilcbtrolll, F!l1l1lder (If the Ver
Illont ch<lpll'r of (lp('I'<ltillll RCSClil', f\lcHugh 
S(,l'S it ,1S his Chrisli,)11 dllll' III s('(,k III l'rl'sl'rI'l' 
lifl', I'll S,ll' tll,)1 f\kllll);h (s ,1 (l'lltl'(l\(,lsi,ll fig
url' in \'('r;llollt is ,1llullllcrst,11l'1l11'1lt. 

1'1\'(' dill'S aftel Judge IlUCiTill1illl\ ruling, 
I\1cHugh gO!'il I' iT (111(' c,lll fl'(l111 ,1 kll(ll\' bl'liCIl'r. 
I oc,llllH'di,l h,ld rq'(lrkd tl1.11 ,1 \ (lllllg m,lIl \\"lS 



going tu bL' IL'g,dly ~l.lll'l'd til dl',lth, Wd~ tllL'rL' 
anything r\kllugh u)ldd d\)7 

1'dcllugh (lbt,linL'd ,1 COl'), of thL' Belillills/oll 
Fli/lll1a'S stury on thL' elSl'. Ill, knL'w hL' h,ld to 
step in. Ill' c,dll'd \)11 his nl'l\\'mk oi f,ro-liie 

attornL'Ys and then went to ,1 prayer mL'eting of 
IOC.11 p,lStors. lie C,llllL' ,,',\ ,1)' from thL'se discus
~i\lIb ,1Ihll'r,lycrs dl'krmincd t() be b\)ld. 

1'-.lcllugh l',llk,1 JUdgl' Iluchan,lIl ,It her 
home and tolli llL'r he \V,lIIIL'd to petition thL' 
court tll bl'cUIII L' Ron's gU.lrdi,lIl. ShL' agrL'L'd to 
cum'L'nL' ,1/1 inlml'di,lll' hL'Ming. 1'-.lcllugh thL'n 
went high pmfile, issuing a prL'SS relL'asL' 
announcing lh,lt hL' \\,,1::. going to fight to sal'L' 
Ron's I i fl'. 

A hL'Ming was held dt C; p.m. on Nov. 11. 
Among those prl'~L'nt were Schaaf, S,lltonstall 
dnd f\'1cllugh. ,\b() prL'sL'nt Wl'rL' reprL'sl'nt.ltil'L's 
of much of V L'rl1l()11 t' S IllL'd i,l. The C UIllL',lU elSL' 
\\',1S ,1bulit III hL'l'onh,' t1l1 l'\'vnl. 

fVlcllugh ,lskl'd Judge l3uch,lIl,lll to StdY the 
order rL'llllll'ing Run's kl'ding tube ,1nd to n,ll11e 
him I~()n's new gu,lrdi,m. UnLler Lross-e".lmin,l
tion, he admitted to haling willfully I'illl,lted d 
fL'deral judge's restr,lining order and to h,lI'ing 
been arrL'~tL'd 2() tillles in connL'ction I\'ith his 
Oper<lti\lll Rescul' actil'ities. Ill' 'l\sO ,1dmitlcd 
th,lt Ill' h,ld llL'I'Cr met [{Oli ,1Ild that Ron \\,,15 n(lt 
pMt ()f his nlllgrL'(~,ltion. Judge Ilucl, . '1,111 rukd 
th,lt shL' c()uld IHlt :-'(.1), llL'r (m'n I' ,,'r 1'-.1\1I'l'
ll\'L'r, she rlliL'd til,lt, undl'l' Vel'llwnt [,11\', 
1'-.lc1lugh h,ld no ~t,lI1ding t() l'nll'l' thl' C,15l'. 

The nL'"t d,l\, \l.Ilugh, ,dung with .1 IL'sS 
control'l'I'si,ll P,bt,li' llanlL'd John C()\dk, filL'd 
.1n ,1 Pf1l',l I in thL' Iknningt\lll Sl1J1eriu'r C\lllrt. ,\ 
,,(,1)' 1\',1'; gr,lIltL',1 11L'l1di11~~ d IIL"lrlng to l'l' hl'ld 
N,)v. 16. The 'lI'dlT,"',lS ~l'rl'ed on the 11lIspit,11, 
imd Ron'~ food ,md tluids WlTC rl'~tml'd. 

llut thL' St,lY 1\',lS on I.\' <l ll'mpor'lry rl'prieve. 
1'-.1cl-/ugh \\',15 likl'iy to lusc \111 thl' standing issuc 
in the l'mL'rgl'lh'y heMing, ,1l1d if he did, l{oJ1 
COl11l"lU'S de,lth 1I'\)L1ld pl'()cL','d ,1S pl,ln11L'\1. 

In search of.l family 
. t\lc1lugh h.lLl unl' la;.t card tll 1'1,1)': l\(lI1'S 

t'll11ily. I k first tril'd to (ll1d I\un's l1HltllL'r. I iL' 
dl'll"~ ttl j'?:l(llk 151.111,1, IIhl're hl' il.ld IlL'Md she 

lived, ,md found sl'vcr,ll womL'n answl'ring to 
thl' n,lll1e of 1'-.1.11'1' COIl1l'ilU, but none of thL' 
woml'n was the right Mary. 

Crowing despL'r,lll', hL' decidL'd to appe to 
Ron's f.lthl'r, even though the media h,ld 
dCl'ided till' l11,m ,1S ulKMing ,1bout his son's 
f.1ll'. Ill' mdde some phone c,llls to policL' (IIn
t,lets ,md headed nmth towMd Maille. Mdking 

,li1othcr c,lll 'llong thc \\',lY, hL' \\',15 told that 
I{on's fdthL'r had bCl'n fllund and th,lt "hL' 
dllL'sn't w,mt his son to diL'." 

Mcllugh iinally ml'll~lln's father, Ren<lld 
Dupoi", ,md his brother, Raymond. McHugh 
shoWL'd them news clippings ilnd said to 
Renald, "I ,1111 told you dun't havl' an interest 
in this." 

"Th,lt's not true," l~en.1ld insisted. Rily
mond thought thL' hospital said l~on was 
dying; he h,ld no ide,l Ron was still ali\'e. 

l\lcliugh offered to pay illl expensL's if 
the two mL'n would go b,lCk to Vermont 
with him .1nd ,1PPCM at thL' Nov. 16 heM
ing. They ,lgrl'ed. With his own money and 
contributions from other pro-life support
ers, Md IlIgh "oon \1,ld the Dupois brothers 

instillkd in a holl'1 in Bennington. 
VVhl'lher or not Mcllugh IV<lS seL'king 

pl!blicity fpr himself, as some ha\'e .1IIL'ged, he 
slIfL'ly got it. With the dramatic appL',1I'<1I1ce of 
Rl'nald <lnd 1~'lymond Dupois, Ron's case 

bL'c<lme a frollt-page sensation. ThL' court contin
ued the hL'.1ring until the Dupois brothl'rs could 
\'isit I{nn ,md dl'lerminL' if he was indccd thcir 
son ,md 11l'1'11l'1I'. 1'-.1d lugh held a J1l'I\S confer
enCl', which descended into an llgly shouting 
m,l tch I\' hen he refusL'd to allow rL'porters to 
questilln the brothers. 

An angry dL'bclte was on. Many WL'rL' gl<ld 
that Ron's f'lll1ily had b~coll1L' involved dt last, 
but highly rl'sented McHugh's intrusion and 
thL' turning of the young man's tragedy into a 
media circus. Mdiugh pulled no 
f1llllchcs eithcr, ~t'lting that those 
who \\',lnll'd Ron to die were 
l'XL'Clltioll\' :', ,111 ,11lcgcltioll 
th,lt S,llton~tall particul,lrly 
resented since hl' 11',,5 the 
1.1I\')'er who had con
vincL'd the SuprL'me 
Court of Massachusetts tn 
throw O~lt th,lt st.1te's 
dL'ath-pen,llty I,ll\,. 

Edilmidls WL're fly
ing. ;\ 1\ II till II d II,T,lid L'di
l(lli,d (lfWI1l'd, "It is too 
h,1d th,lt till' s,lnetity of life 
"hould h,1\'e ,l,; its defender 

the anli-,lburtion 1,111" '_, to 
diet,lte "tk' knns of staging his own pub
I"ity stunts." 

[\l1lid~t the Il1cdi,l lIpr\),1I', the Dupois 
brothers I'i~ited Ron. They Clme .11\',1)' Ctlll
lincL'd he should liVL'. Rl'n,lld Dupois told thL' 
press, "I s,lid, 'This is D,lLi.' \Vhen he l1l'.lrd that, 
Ill' h,ld ,1 smile on his t.KL' and st.1l'ted to I11m'L' .111 

(colli ill lied 011 I"l,'>;l' .J) 



EXHIBlt_ ....... -2_.--. 
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:5'5 I ik 

RIGHT TO DIE (colltinJ{cd/i(llll INIS('.1) 

on'r the plilcc. Thill Ill,ldl' Ille h'lPPY'" 
1\<1YIlHllld ildded, "If he's ill ,1 COlllil, it's thl' 

fUllnil<t COlllil I c\"('r S'1\\'." 

A lot of life 
The Cilse \\',lS ilbnut to t,lke ililothcr twist. In 

\Vc'l"ccster, f\bss., Rl'llilld C(l!l\e,lU, ROil's 
brother, heard il IlCWS nrort ilblllil tIll' 
bnl\J!,ilhil in Vcrmont. I Ic ,lIld his wife, l\ltrici'l, 
illllllediiltcly left for BCllnington, where tlll'y 
were joined by his illld I\(ln's h"lf-brotllL'r, 

Robert DesRllSil'rs. 
The famil\' g,ltill'f('d ,lt I\(ln's bed

The legal and medical 
systems almost 
permitted Ron to be 
killed because a retired 

side, the first such rcunion ill il \"tTy 

long time. ROil delighted ilt beillg 
shown il shirt \\'ith the Ililrley Di1I'id-
sOlll()go 011 it. Ilis hllllll'rs C,lll1e illl',l\, 
fmlll the rl'ulli(lll quitl.' upset at what 
had almost hilpPl'llL'd to I\oll. "llllilg
ille, they were going to kill this /',u\'," 
DesRosiers silid lilter. "There's il Itlt ()f 
life there." 

educator believed that 
the quality of his life 
was not worth living. 

Meiln\\,hilc, Jlll' Sch,',lf bl'liel'cd 
the fil III ih' should lilke COlltwl 1l0W 

thilt they ~wl're ill\'oil'Cll. Ill' Ilwt wilh 
l\en<1ld Cm1l1',1\I, ;1nd thl'\' ,'greed th,ll 
I\l'mld would t,lke ()Il'r ilS his 
brothcr's gUilrdi,1ll. I\ny thought of 
stilI'I'ing Ron WilS ab'lIldolll'd. 

In the l1lollths since his lifl' \1'<1S 
sal'txl, Ron COl1ll'au's conditiclIl hilS 

slo\\'ly imprOl'Cd. Accordillg to I\ellilld, Ron rcc
ognizes fill1lily, listells to l1lusic, Cln sit lip, roll 
O\'er, use the television rl'llwte C(liltrol, cI\l1l1~il\' 
push himst'lf ill il wheelchair ilnd l'.lt f(l(lds such 
ilS SllllP ilild f'udding. I-Ie even flirts with prl'ltv 
llurses, summoning tiwill lI'ith his ell1 bulton 
ilnd blowing them kisses. lIe lI'il<; rl'cciltly trans
ferred to a rdlilbilitation facilit\, in i\lassilchu
setts. I\en<Ild I'l'ports that Ron h,~s his good lbys 
and his bild dill'S; one I'ery good dily \I'ilS the 
d<lv he was reunited with his Illother, whom he 
hil~j not seen for )'l'MS. 

It could hilppen anywhere 
This happy ending rilis('s disturbing ques

tions. In illl cditoriill clltitled "\vh"t WCllt 
\Vrollg7" the LlllrIillslol1 Free 1'1'('''::; stilled: "Vl'r
Illonters rC!11ilill puzzled ilild upset. Illslitu .. 
tiolls thl'\' trust sancti(lJll'ci the dc,lth (If a III a 11 

still ilble to smile, rccognize people, !110\'l' his 
MillS, blink purposely." 

Vermonters ilrell't the (lIll\, (llll'S II Illl 
,shnuld be puzzled ilild upset. \\'h,ll h,ll'
pcned to Ron COIlll'ilU could h"I'I'l'1l 
'lJl)'lI'lll're. The legill ,11ld nll'dicill S\S
ICIllS ill most l'erI1littcd Ron to be kilil'd 
bCCil usc il reti red cd UC<l tor bl'! il'H'ti 
thilt the Cju,llily of his life \\',15 IHlt 
worth li\·ing. 

Olle fundalll('ntill I'rohl('1ll \\';1S 
the lI'a\' the court dccidl'd to with
drill\' Ron's nutrition. The Iw.ning 
tllok plilce ill a k,lIlg,lroo-court ------
iillllosphere \\'ith il I'rl'dicl.1bll', .. -~ 
itilllost prcdestincd, cOllclusion~ 
'r h l.' (l III Y 0 pill i 0 Il S J u d g l' - ____________ >_-

[)UChilllilll he.lJ'd \\'('re tlw';L' .....-------
h\'(ning Ron's de"th. No Cllll' ilIgtll'd ___________ < 
to Illilintilin Ron's life, nl't ('1('11 the .~ 

gll,ll'di<lll lid fitl'il!, JI'[,oilllcd to rCI'!'l'Sl'llt Ron in 
the hl'ilring. r..loJ'l'ol'cr, till' jlldgl' knell', but 
,1pl',lrently did not t.lkl' into ,1',(,PIIll!. thilt Rlln 
hild illlprm'cd ~inCL' the I\U)',IJ~t IW'lring. 

111 hindsight, 1I'(luld Ihe prillcif'ills h,1\'e 
ilcted diffen'ntly7 SCh;l,lf ~ti" heliel'l'S he l1lilde 
the right choicC'. I Ie 5,l)S, "15,111' s(lI11cblldy who 
l\'ilS not getling bettn. We t.llkcd ;1hl1\lt it in the 
ethics co III mi ttl'L' for ll)(lrl' th,'ll ,1Il hour. Mv roll' 
was to act ,15 il f.llllily \\'(lldd. 1f;1 JllL'lllber ;,f illY 

Lllllilv I\'.lS in the S,;Il11' p(lsiti(ll1, I would hil\'~' 
Ill,ldl' the S,lIlH' decisillil. It's horrible to scc 
SOllll'OJle suffering like th,ll." 

Silltonst.lll ilgrc('s. "I \\'olJld not \\,.lllt toli\'e 
ill th'lt situiltion . .1 would hl'f'L' Ill\' f,1Jllil\, \\'ould 
pull the plug." '. 

It is clcilr that tll(lSL' who ,1lh'oC,lll'd l\llJl'S 
dl',llh did llo1 till S(l (lui Ill' 1l1;]liCl' hlll in the ~in
cere lll'lid ti1;lt ,hing \1 lluld h' helic! th,lIl li\in)', 
in such ,1 pro(()Ulldh' dis.lI'lcd st,ltl'. But, docs 
illl)'onl' h,l\'e the 1I1"J'lIlriSirl to Slin\l' ilnd dehy
drate illl(\tlwr ilunl,'I1I'cing to dl'.1lh 7 If this c.lse 
teaches us illl\'thilh;, it is that (llll'l' >lcts desirned 
to (1111,"(' dCIIII/ arc ,;II()lI'l'd, so-c,li1l'd "pr(ltc~li\'e 
guidelilles" Ml.' c,lsily broKL'n ,'r igl1()r('d. 

1\()Il,lld ('0111(',1\1 is ,ilil'(' ,ll1d 1,(,llnitcd with 
his f.llllilv, not bl'l',lllSC the S\'st"lll II'lll'ked, bllt 
bl'C<lUSl' 'illl Ullp(lpul,n, in-·I'(lu!'·f.ln" f'l'll-life 
radicill threw a 1ll01lKt'V wrcnch into its 1'(,'lrs. 
And despite thl' \Iidl~sl'n"td disdilin fl~;' his 
zeillotn' and the sU~I'ili(l1l of 11is lllotil'C:;, he \\'ilS 
the OIlL' who had it right: not the doct(lrs, who 
silid ]\Oll \\'ould Ill'\'er illll'ro\'('; IlLlt the 
guardian, \l'ho eSSl'lltiillh' (11(1<;(' to kill his \\','rd; 
not the Illedicill l'Ihics CllJl1Il1ittl'l', \\hich gil\'e 
the gll,lJ'di<l1l its bkssing; and Ilot the judge, who 
acted like ,1 ruL,bcr ~1.11ll1" 

I\cl1,lld COIl1l',lIJ II (lllliers, "llo\\' lllillW 
Illore I~ollllil' C(1I1H"lU S illt' out th('rL"""~ili, 
ill1port,'llt qucstillll, l'~f'cci,'!h·sillCl' thl' next 
I\oll COIlll"llllllight not 11,,\'C ,1 i\likL' f\ld Iugh. : I 

(() 199,+ {'if Natiollill l~l'lil'II', III<, IS(} r 3:,11r 51., 
Nei/, YOI'/:, N)' /()()Jil. J~"'lJilllcd hi I'l'lll:i<;';i(lll. rile 
IllltfrOI' is 1111 II flo rIlC 1/, ((lII.SIIIIICI' r7di'll(lItl' IIl1d 171111101' 

o( The /)(1(tor B(;(lk 17 lid I hL' S(,lli(lr Citi/l'lls' 
( 1.1Ildbllok. 

/' 

}('(1'C;(1~ 1111 I \\111'\ (II!/I'\ Ill'1 I~.I()U! 
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Re: SB 146 

Mr. Chairman and Members of the Committee: 
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February 1, 1995 

For the record, my name is Andree Larose and I am a staff attorney for the Montana Advocacy 
Program. Montana Advocacy Program is a non-profit organization which advocates the rights of 
individuals with disabilities. We are here to testify in support of SB 146, with some proposed 
changes. Actually the comments I present to you are those of another staff attorney, Lonnie Olson, 
who could not be here today. 

1. In general, we support this bill and think it is a great step forward in clarifying and enhancing 
the rights of Montanans with regard to health care decisionmaking. However, the bill as presently 
drafted creates a conflict in the statutes between the rights accorded individuals seeking treatment 
because of mental impairment under Title 53, Chapters 20 and 21 and some provisions of the 
Uniform Health Care Decisions Act. For example, Section 53-21-165(6) requires the appointment 
of a guardian for an incompetent patient, in comparison to Section 6 of the HCDA which allows the 
designation of a "surrogate" decision maker. The bill leaves unclear which is controlling. 

2. Provisions of this bill allow the appointment of a "surrogate" to make decisions for individuals 
who may be lacking in the capacity to act, without judicial process. The determination of 
competency is made by a physician, yet competency is both a medical and a legal concept. With 
the surrogacy provision, this bill is in conflict with the due process rights of patients to make 
decisions concerning a person's own health care. These rights are constitutionally protected under 
Cruzan v. Missouri Dept. of Health, 497 U.S. 261, 110 S.Ct. 2841, 111 L.Ed.2d 224 (1990). 
Unless the provisions concerning surrogacy are changed, or additional language as I suggest below 
is included, the entire statute may be found unconstitutional as it deprives a patient of 
constitutionally protected due process. 

3. To deal with these conflicts, at least as they apply to mentally impaired individuals, we propose 
the following clarifying language. We propose to amend Section 14(6) to delete the currently 
proposed language and insert instead the following: 

Nothing in this Act shall affect any of the rights of an individual under Title 53, 



Chapters 20 and 21. 

4. In closing, Mr. Olson has spoken with the State Bar Subcommittee Chair Dan McClean and does 
not believe the committee would have any objection to the inclusion of this language in the bill. 
Mr. Olson and I would be happy to work with this committee in further revision or drafting of any 
amendments if you decide it is necessary. 

We urge you to make the amendment we propose and to pass this bill. Thank you for your time. 

Sincer~y, 

~{(.~~ 
Andree Larose 
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Senate Public Health, Welfare, and Safety 
Chairman Senator Jim Burnett 

Senate Bill 146 

The Uniform Health Care Decisions Act 

Mr. Chairman and members of the committee, I am Dick Brown, Sr. Vice President of the 

Montana Hospital Association (MHA). The MHA represents 55 Montana hospitals and 

medical assistance facilities, and the forty-five long terms care facilities located with those 

hospitals. I am here on behalf of those facilities to offer the associations support of 

Senate Bill 146. 

Hospitals, long term care facilities, and other health care providers make decisions daily 

about the care of patients they are serving. In an increasing number of situations either 

the patient or an agent of the patient has specific instruction regarding their care which 

they would like followed. 

Senate Bill 146 establishes a procedure for the designation of a power of attorney to see 

that an individual's instruction are carried out when they are no longer able to give that 

direction themselves. This bill provides the authority for all health care decisions 

regarding an individual. Third, and key to the legislation is the fact that it is based on 

uniformity in the decision making process. These points are all viewed as enhancements 

to current statutes on health care decision making authority. 

The MHA has worked on legislation regarding the Living Will Act and the Montana 



Rights of the Terminally III Act, and subsequently the Comfort One statutes. Comfort 

One as you may recall is a program which provides non-hospital patients an opportunity 

to limit their treatment in a medical emergency. MHA administers the Montana Comfort 

One program. 

MHA supports Senate Bill 146 and the amendments offered by Senator Eck. In addition 

to clarification of definitions and other provisions in the bill, the amendments will provide 

for the continuation of the Comfort One program. 

On behalf of MHA I thank you for the opportunity to speak in support of this bill and 

encourage your support as welL 
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Montana Alliance for the Mentally III 

MonAMI 

'1'0 Public Health, Welfare and Safety Conunittee 

SlJPPOR'I' SB 146 110' AMENDED TO iNCLUDE PEOPLE WITH 
SERIOUS M:t:N'1'AL ILLNESSES 

MonAMl is an advocacy and support group for consumers with 
mental llinesses and their tamilies. We have eight chapters 
in Montana. I'm Marty Onishuk, state vice president. 

Mental illnesses are neurobiological brain diseases. The 
chemical processes of the brain do not work as they should. 
The neurotransmltters between the neuron cells 
malfunctlon.The cause(s) is not known, but family history 
(qenetics) plays a part as well as events in the womb and 
viruses are believed to contribute. No prevention is 
known. But treatment works--medications are becoming more 
targeted with research information. 

Other dlseases of the brain are Alzheimer's, Parkinson's, 
eplepsy and mUltiple sclerosis. All brain diseases are 
physical dlseases. 

In serious mental illnesses--schizophrenia, bipolar disorder 
{manic-depression), and major depression--the physical brain 
disorder may disrupt thought patterns, cause auditory and 
visual hallicinations, cause delusions or warp emotions. 
'l'his can result in bi zarre behaviors and impaired judgement-
talking to voices, not caring for self, not handling money. 

Mental lllnesses can be cyclical diseases with good days and 
bad days. Diabetes is another cyclical physical diseases. 

We support SB146 it it is 
serious mental illnesses. 
and do not work for them. 
would give them to have a 

amended to include people with 
They know what medications work 
An advanced medical directive 

say in their treatment. 

We question if excluding an illness isn't a violation of the 
American with Diabilities Act. 

Amendments we would like: 



1. Add People with serious mental illnesses to DD and older 
persons 

2. Add mental illnesses and name at least three-
schizophrenia, bipolar disorder and major depression 

3. Add Montana State Hospital to "long term facility". 
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Sen(1te Public Welf<ne Committee 
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FRO\1: Doug Blakley, State ombudsman 

RE: In support of SB 146 - L'nifL)rm He:l1th Clre Decision Act 

The prim(lry resjJon~ibility of the Ombuclslllilll Program is to sene as an advocate for residents of 
nursing homes, person(11 C(1re homes and other simililr l'rlcilities. In this capacity, ombudsman are 
in facilities on a regular basis, ilssisting residents ane! consumers to resohe complaints at the local 
level. 

Issues related to health care decision making are the largest single complaint area we deal with as 
ombudsmen. It is an extremely complex issue for all concerned: residents, families, providers and 
advocates. Compli1ints fcdl into t\\·o 1l1(1jor categories: impediments to residents being able to 
exercise self determill(ltion (1nd decision m(lking in facilities: (1nd problems for surrogates in 
exercising decision l11(1king, especi(111y in the (1bsence of any adv(1nced directives. 

SB 146 h(ls many noteworthy j(:atures thJt Jll(1ximize hC'(llth care decision making. 
• It simplities the process of ck\\~]opil1g an ach'ill1ced directi\'e by combining living \vill, 
dur(1ble po\\er of attorney Clne! clo-not-resuscitate decisions into a single form. This 
elimin(1tes the possibility of !1(1\'ing contlicting forms 
• The st(1tutory form is comprehensiw, \\ith minimal ewcution requirements. 
• It provides statutory (luthority fOl" t:lmilies to ewrcise surrog(1te decision making when 
residents have not executed an (lcl\nnce directi\e. 

Surrogate decision making is (I miljor problem in long term C(1re Llcilities. In spite of legislative 
efforts ?nd public eclllcation, the majority ofresiclents, like the rest of us, h('l\'e not executed an 
i1ch'ancec! clirecti\·e. ,\ lost seniors (1\oid makin;! an advanced directi\e bec(1use it means dealin o - ~ 

with issues ofl11ortality (Inc! death They :lssume their t:l1l1ily members will be (1ble to step in and 
make decisiolls for them \\hen they:u-e 110 longer able to do so. Usu(lily family members-are 
permitted to cia this. Problems sometimes occur \\ hen decisions ha\'e to be made regarding major 
crises, such as opcr(ltions or li\'ing \\ill type decisions Problems also (lrise \\hen family decisions 
conflict with pro\'ic1ers decisions or \\hen the Cluality of provider senices is Cluestioned. By 
legitimizing surrogate decision m(lking, i':1milies \\ill 11,1\e an e(lsier time exercising decision 
l11(lking 

'AN EQUAL OPPO.qTUNITY EMPLOYER" 
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Unfortul1ntely, the simplicity of sliJ"J"ognk decision I11Clking also poses the greatest potential 
drawback of the bill. We freClllently run i11lo the problel11 ofresidcnts \\ho nre in conflict with 
their families or doctors o\·er decision making. In such cases if a doctor feels the decision making 
is in question and concluded the resident is not competent, the Act allows the doctor to designate 
a surrogate. While many doctors have the skills to milke such a determination\ some doctors 
succumb to family pressures or do not have the skills to make an accurate determination of 
competence. 

An inappropriate decision about competence by a doctor shifts the current burden of proving 
competence f)'om those \\ho chnllenge it to the resident. This is a huue shift. Under the Act as it 
is written, there is no remedy for a competent resident misdiagnosed by their doctor short of 
going to court to estilblish theil' competence 

I feel a competent resident should 110t be subjected to sllch a situation. I would recommend a 
couple of possible solutions ifsuch a situation should arise: 

• insert n clause in Section 6 stating that if a person disagrees \\itll the doctors 
determination, that slich determimllion be non-binding nnd the current practice of going to 
court to establish incapacity be follo\\ed: or 
• some form of dispute resolution be established to determine if the doctors assessment 
was appropriate. Dispute resolution coule! take the for:11 of an ethics committee (vvhere 
they e:\ist) or some form of mediation through the ombudsman program. 

Because of my concerns over this issue, I contacted Professor David F:lglish, Reporter for the 
Committee of the Uniform Code Commissioners and a law professor at the University of South 
Dakota. He indicated thnt this issue h(ld come up in de\'eloping the bill, but could not be resolved 
during the Committee's deliberations becJuse of the ](leI.: of uniform options such as those offered 
abo\'e. He felt that both of the proposed options \\oulcl be acceptable \\'ithin the frame\vork of 
the 1110dellaw. 



SENATE HEALTH & WHFMt . 
Ey.HjSn I'" ') ~--;--'i.L.f ___ _ 

OfiTE .2. /1 1_9 S __ _ 

Bill W). -.5l13._L4.~_ 
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Testimony of Drew Dawson, Chief 
Emergency Medical Services Bureau 

Department of Health and Environmental Sciences 

Mr. Chairman and members of the committee. I am Drew Dawson, Chief o( the Emergency 
Medical Services Bureau in the Department of Health and Environmental Sciences. 

I am pleased to support Senate Bill 146. This bill clarifies the rights of persons to have more 
control over their own health care. We have worked closely with Senator Eck and are pleased 
to support the amendments she has proposed. Among other things, these amendments would 
assure the coordination of the existing prehospital, emergency medical services Do-Not
Resuscitate program with the new legislation. The amendments are necessary to preserve the 
integrity of this very successful program which was enacted by several previous legislatures. 

I would be happy to answer your questions. 
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PUBLIC TESTIMONY - SB 146 
UNIFORM HEALTH CARE DECISIONS ACT 

CHAIRMAN BURNETT, MEMBERS OF THE COMMITTEE, FOR THE RECORD, I 

AM SHARON HOFF, EXECUTIVE DIRECTOR, MONTANA CATHOLIC CONFERENCE. 

IN THAT CAPACITY, I REPRESENT MONTANA'S TWO ROMAN CATHOLIC BISHOPS 

ON MATTERS OF PUBLIC POLICY. WE OPPOSE SB 146 IN ITS CURRENT 

FORM. 

WITH ALL THE RECENT ADVANCES IN MEDICAL TECHNOLOGY, MOST OF 

US WILL BE FACED WITH DECISIONS AND QUESTIONS REGARDING OUR HEALTH 

CARE WHICH WERE UNHEARD OF A FEW YEARS AGO. NEW METHODS OF 

PROLONGING LIFE, DELAYING DEATH, AND CURING DISEASES OFFER US 

WONDERFUL ALTERNATIVES IN MEDICINE THAT EARLIER GENERATIONS COULD 

ONLY DREAM OF. ALONG WITH THE OBVIOUS ADVANTAGES OF THESE NEW 

TECHNOLOGIES COME CERTAIN DISADVANTAGES. 

THE CATHOLIC CHURCH HAS DEVELOPED A LARGE BODY OF THOUGHT ON 

THESE ISSUES OVER THE CENTURIES. THIS THOUGHT REFLECTS OUR BELIEF 

IN LIFE AFTER DEATH AND OUR DEEP AND ABIDING RESPECT FOR LIFE. 

WHILE TECHNOLOGY ADVANCES RAPIDLY IN THE MEDICAL ARENA, RELIGIOUS 

TEACHING IS CONSTANTLY DEVELOPING TO MEET THE EVER INCREASING 

o----------------------------------------------~~~~~~--~--o Tel. (406) 442-5761 P.O. BOX 1708 530 N. EWING HELENA, MONTANA 59624 



DEMANDS FOR INFORMATION AND POSITIONS ON SPECIFIC TREATMENTS. WE 

OFFER OUR CONCERNS TO AID IN YOUR SEARCH. 

SB 146 REPLACES MONTANA'S HEALTH AND SAFETY CODES, CHAPTER 9, 

COVERING THE RIGHTS OF THE TERMINALLY ILL (50-9-101 - 206) AND 

CHAPTER 10, DO NOT RESUSCITATE - NOTIFICATION (50-10-101 107) . 

SB 146 ATTEMPTS TO CREATE A UNIFORM CODE FOR HEALTH CARE DECISIONS 

AND COMBINES FEATURES OF A DURABLE POWER OF ATTORNEY FOR HEALTH 

CARE, THE RIGHTS OF THE TERMINALLY ILL, ALL ADVANCED HEALTH CARE 

DECISIONS, AND DO NOT RESUSCITATE PROVISIONS. PUTTING ALL THESE 

PIECES TOGETHER IS EXTREMELY COMPLEX. I HAVE SPENT MANY MONTHS 

WORKING WITH THE UNIFORM HEALTH CARE DECISIONS ACT DRAFTED BY THE 

NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS AFTER 

WHICH SB 146 IS MODELED. I DO NOT ENVY THIS COMMITTEE'S 

RESPONSIBILITY IN REVIEWING AND DECIDING ON LEGISLATION THAT HAS 

SUCH FAR-REACHING IMPLICATIONS. YOU TRULY HOLD THE LIVES OF MANY 

IN YOUR HANDS. 

WHILE WE SEE THE UNIFORM HEALTH CARE DECISIONS ACT AS 

ESSENTIALLY FLAWED, WE ARE WILLING TO WORK WITH THE COMMITTEE TO 

HELP CREATE LAW WHICH PROTECTS MONTANA'S MOST VULNERABLE PEOPLE, 

THE SICK, THE ELDERLY, AND THE DYING, FROM A LAW WHICH IS CRAFTED 

TO SERVE WHAT IS EXPEDIENT RATHER WHAT IS BEST. I HAVE PREPARED 

SEVERAL PROPOSED AMENDMENTS TO SB 146 AND WOULD LIKE TO REVIEW 

THESE AMENDMENTS WITH THE COMMITTEE. I HAVE ALSO PREPARED A 

COMPARISON BETWEEN CURRENT LAW AND THE PROPOSED LAW AND OFFER THAT 

COMPARISON TO THE COMMITTEE TO AID IN YOUR DELIBERATION. 
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THE FIRST PROPOSAL IS FOUND ON PAGE 2, LINE 11, INDIVIDUAL 

INSTRUCTION, CONCERNING A PROPOSED AMENDMENT, (9) (b). wHILE THIS 

AMENDMENT ADDRESSES SOME OF OUR CONCERNS, THIS AMENDMENT DOES NOT 

SERVE OUR BELIEF THAT VULNERABLE LIFE MUST BE PROTECTED. IT SEEMS 

TO US THAT IF A WOMAN CHOOSES TO BECOME PREGNANT AND CARRY A CHILD 

TO TERM, THAT CHOICE SHOULD SUPERSEDE THE PREVIOUS CHOICE AS 

INDICATED BY THE LANGUAGE "UNLESS THE INDIVIDUAL INSTRUCTION 

EXPRESSLY DIRECTS THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING 

HEALTH CARE DURING PREGNANCY ... " PAST EXPRESSIONS OF INDIVIDUAL 

WISHES WILL NOT NECESSARILY REFLECT WHAT A PERSON WOULD HAVE 

WANTED IN THE PRESENT CIRCUMSTANCES WERE THE INDIVIDUAL FULLY 

INFORMED AND COMPETENT. 

WE ALSO ENCOURAGE ADDING (9) (c) REGARDING THE WITHDRAWAL OF 

NUTRITION AND HYDRATION. CURRENT LAW AT 50-9-202, TREATMENT OF 

QUALIFIED PATIENTS, COVERS THE ABORTION ISSUE AND THE NUTRITION 

AND HYDRATION ISSUE IN LANGUAGE SIMILAR TO THAT SUGGESTED IN THESE 

TWO AMENDMENTS. 

ONE OF THE STRENGTHS OF SB 146 IS THE EXPANDED DEFINITIONS 

SECTION. WE SUGGEST ADDING TWO ADDITIONAL DEFINITIONS, "LIFE 

PROLONGING TREATMENT" AND "TERMINAL CONDITION." WE BELIEVE BOTH 

DEFINITIONS ADD CLARITY TO THE ACT'S INTENT. 

ONE CONCERN FREQUENTLY EXPRESSED TO ME IS THE ABSENCE OF 

WITNESSES ON THE POWER OF ATTORNEY. WE SUGGEST THAT HAVING A 

HEALTH CARE POWER OF ATTORNEY WITNESSED BY INDIVIDUALS WHO HAVE 

NOTHING TO GAIN FROM THE PATIENT'S INCAPACITATION, IS PRUDENT. 



THIS CONCERN IS ADDRESSED ON BOTH PAGE 3, LINE 9 AND 10, AND ON 

PAGS 5, LINE 21. 

THE LANGUAGE OF THE ACT IS VERY BROAD AND ALLOWS THE AGENT OR 

SURROGATE TO MAKE UNREVIEWABLE DECISIONS. WE SUGGEST ADDING 

LANGUAGE TO AT LEAST INCLUDE CONSULTATION WITH THE ATTENDING 

PHYSICIAN PRIOR TO THE AGENT'S OR SURROGATE'S DECISIONS AND THAT 

THOSE DECISIONS BE BASED ON THE AGENT'S OR SURROGATE'S KNOWLEDGE 

OF THE PRINCIPAL'S WISHES AND RELIGIOUS OR MORAL BELIEFS, AS 

STATED ORALLY, OR AS CONTAINED IN THE POWER OF ATTORNEY FOR HEALTH 

CARE. 

WE ARE CONCERNED ABOUT THE DESIRE FOR COMPLETE AUTONOMY. THE 

SUGGESTED CHANGE TO PAGE 4, LINE 25, STRIKES LANGUAGE ALLOWING AN 

AGENT TO MAKE HEALTH CARE DECISIONS EVEN THOUGH THE PATIENT IS 

STILL CAPABLE. A COMPETENT INDIVIDUAL SHOULD EXERCISE A : )LE IN 

DECISIONS ABOUT THEIR OWN MEDICAL CARE. THIS SAME CONCERN IS 

AGAIN ADDRESSED ON PAGE 7, LINE 5. 

PART 2, INSTRUCTIONS FOR HEALTH CARE, INCLUDED IN THE 

ADVANCED HEALTH CARE DIRECTIVE HAS SEVERAL DIFFICULTIES. FIRST, 

THL::: FORM ALLOWS TWO CHOICES, TO NOT PROLONG LIFE OR TO PROLONG 

LIFE. WE'RE SUGGESTING LANGUAGE TO PROVIDE WHAT WE BELIEVE IS 

BETTER PROTECTION FOR THOSE ENTERING INTO AN ADVANCED HEALTH CARE 

DIRECTIVE. 

ON PAGE 7, LINE 24, WE SUGGEST LANGUAGE CONNECTING BACK TO 

THE DEFINITION OFFERED FOR "TERMINAL CONDITION" RATHER THAN "AN 

INCURABLE AND IRREVERSIBLE CONDITION THAT WILL RESULT IN MY DEATH 
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WITHIN A RELATIVELY SHORT TIME." DIABETES IS INCURABLE AND 

IRREVERSIBLE AND COULD BE ACCOMPANIED BY A COMATOSE CONDITION. 

WITH TREATMENT, DIABETICS CAN LIVE LONG AND SATISFYING LIVES. 

REGARDING NUTRITION AND HYDRATION, IF THE INDIVIDUAL CHOOSES 

TO NOT PROLONG LIFE, IT APPEARS THAT NUTRITION AND HYDRATION ARE 

IMMEDIATELY WITHDRAWN, SINCE THEY ARE NOT ADDRESSED. NUTRITION 

AND HYDRATION ARE INCLUDED IN THE CHOICE TO PROLONG LIFE; HOWEVER, 

THEY ARE TREATED TOGETHER RATHER THAN SEPARATELY AND THE PATIENT 

HAS NO CHOICE EXCEPT TO ACCEPT NUTRITION AND HYDRATION "REGARDLESS 

OF MY CONDITION AND REGARDLESS OF THE CHOICE I HAVE MADE ... " vm 

SUGGEST REPLAC1NG THE CURRENT LANGUAGE WITH THREE CHOICES AND 

INSURING THAT NUTRITION AND HYDRATION ARE NOT WITHDRAWN IN ORDER 

TO CAUSE DEATH AS INDICATED IN OUR AMENDIVJENT TO "INDIVIDUAL 

INSTRUCTIONS" COVERED EARLIER. 

SECTION 6 COVERS THE DESIGNATION OF SURROGATE. WE HAVE 

NUMEROUS CONCERNS THAT THIS SECTION CONCENTRATES LIFE AND DEATH 

DECISION-MAKING WITH A SINGLE INDIVIDUAL. THERE IS ONLY ONE 

STATUTORY LIMITATION FOR THE SURROGATE--HE OR SHE CANNOT COMMIT 

THE PATIENT TO A MENTAL INSTITUTION. THE SURROGATE CAN, HOWEVER, 

COMMIT THE PATIENT TO CONVULSIVE TREATMENT, PSYCHOSURGERY, 

STERILIZATION, .AND ABORTION, TO NAME A FEW, AND THE SURROGl-\TE CAN 

WITHHOLD OR WITHDRAW LIFE-SUSTAINING TREATMENT. OUR SUGGESTED 

AMENDMENTS TO PAGES 11, 14, AND 15 ATTEMPT TO PUT SOME PROTECTIONS 

IN THE LAW BY INCLUDING CONSULTATION WITH THE ATTENDING PHYSICIAN 

.. 



AND ALLOWING PHYSICIAN DISCRETION REGARDING NUTRITION AND 

HYDRATION. 

THE SUGGESTION FOR PAGE 14, LINE 23 DROPS THE LANGUAGE "TO 

THE EXTENT PROHIBITED BY OTHER STATUTES OF THIS STATE" TO ASSURL 

THAT THIS ACT INDEED DOES NOT AUTHORIZE MERCY KILLING, ASSISTED 

SUICIDE, OR EUTHANASIA. 

ADVANCE DIRECTIVES AND LIVING WILLS ARE NOT SIMPLE SUBJECl.~. 

IT WOULD BE EASY IF CERTAIN TREATMENTS WERE ALWAYS CONSIDERED 

EXTRAORDINARY AND OTHERS WERE ALWAYS ORDINARY. THERE WOULD BE 

CLEAR LINES AND, PERHAPS, EASY DECISIONS. HEALTH CARE DECISIONS 

HAVE A SUBJECTIVE QUALITY TO THEM. THE BURDENS OF ANY TREATMENT 

MAY VARY WITH EACH INDIVIDUAL. OUR SUGGESTIONS HERE ARE AN 

ATTEMPT TO AID IN THIS CRITICAL DECISION-MAKING AND ARE OFFERED AS 

A SAFEGUARD FOR VULNERABLE PEOPLE AND THOSE villO MAY HAVE TO MAKE 

DECISIONS FOR THEM. 

THANK YOU FOR THE OPPORTUNITY TO TESTIFY. AGAIN, I OFFER YOU 

THE SERVICES OF THE MONTANA CATHOLIC CONFERENCE AS YOU DELIBERATE 

AND WORK TO PROVIDE GOOD HEALTH CARE DIRECTIVES FOR MONTANANS. 
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COMPARISON-UNIFORM HEALTH CARE DECISIONS ACT AND MONTANA'S RIGHTS 
OF THE TERMINALLY ILL ACT (50-9-102-206) PREPARED BY SHARON HOFF, 
EXECUTIVE DIRECTOR OF THE MONTANA CATHOLIC CONFERENCE ON 1/15/95. 

DEFINITIONS 

The Uniform Act contains numerous new definitions for terms 

not contained in the current Montana's code. The uniform code 

committee l recommends expanding the definition of (7) "health care 

institution." and the definition of (9) "Individual instruction." 

They also recommend deleting the language, i. e. "( or 

osteopathy)"from (11) "Physician" and have included the 

appropriate state statute which defines "Physician." 

WHO MAY ACT AS PRINCIPAL 

The present law indicates "The declarant may designate 

another individual of sound mind and 18 or more years of age to 

make decisions ... " The original Uniform Act includes emancipated 

minors; however, the uniform code committee is suggesting a change 

to "An adult or minor authorized to consent to the provision of 

health care services under 41-1-402 ... " 4-1-402 refers to validity 

of consent of minor for health services. The committee suggests 

eliminating the word "emancipated." 

WHO MAY ACT AS AGENT 

Present law indicates "declarant may designate another 

individual of sound mind and 18 or more years of age ... " (50-9-

103). The Uniform Act only prohibits the principal's long-term 

care provider and its employees from acting as an agent, unless 

related to the principal by blood, marriage, or adoption. 

MEANS OF GIVING INSTRUCTION 

The present law permits a person to give an instruction by a 

written and witnessed living will. It also allows for a 

revocation (50-9-104) "at any time in any manner." The 

1 Refers to Trusts, Estates, Tax and Business Law Section of the State 
Bar of Montana. 
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declaration that designates another individual to make decisions 

is also signed and witnessed. Under the Uniform Act, such a 

direction could be oral, with no witnessing needed. The uniform 

code committee is suggesting a change to include (a) in writing 

and signed by the individual; or (b) personally communicated by 

the individual to the supervising health-care provider. 

MEANS OF GRANTING POWER OF ATTORNEY FOR HEALTH CARE 

Under the present law a person may grant a power of attorney 

for health care by a written and witnessed document. Montana Code 

72-5-501, Durable Power of Attorney, allows a principal to appoint 

another as attorney in fact. Under the Uniform Act the grant must 

be in writing, but need not be witnessed. The sample form 

included with the Uniform Act does have spaces for witnesses to 

the entire document, but witnesses do not seem to be a 

requirement. 

WHEN DOES DIRECTIVE BECOME EFFECTIVE 

Current l·aw 50 - 9-105 indicates the declaration does not 

become effective until the person lacks capacity. Under the 

Uniform Act a person could specify that an agent would become 

effective immediately or upon the happening of a specific event 

other than loss of capacity, (Section 3(3)). 

RECORDING OF LOSS OF CAPACITY 

Current law, 50-9-201 requires the attending physician, upon 

determining that a declarant is in a terminal condition, to record 

that determination and the terms of the declaration in the 

declarant's medical record. Although the primary physician must 

make such a determination under the Uniform Act, documentation of 

that determination is not required. Section 3(4) states that 

determinations of capacity are to be made by the patient's 

physician--unless otherwise specified in the written advance 

2 
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directive. The comments 2 make clear that the patient can appoint 

anyone, including a non-physician agent to make that 

determination. 

CONSTRUCTION OF MULTIPLE DIRECTIVES 

The present law does not address conflicting durable powers 

of attorney for health care; however, 50-9-108 indicates ~hat a 

declaration in existence prior to 10-1-91 is effective if it 

complies with 50-9-103(1) The Uniform Act permits multiple 

directives, living wills, and durable powers of attorney for 

health care, to be construed together to determine the person's 

intent. See Section 3(5). 

DIRECTIVE FORM 

In current law, the Declaration for both treatment and 

designation of agent, are both very vague and broad, focusing on 

an ~incurable or irreversible condition that, without the 

administration of life-sustaining treatment, will, in the opinion 

of my attending physician, cause my death within a relative short 

period of time ... " Within the Uniform Act, there is no indication 

regarding whether death within a ~relatively short time" is 

expected ~with out without treatment". The form within the 

Uniform Act permits the declarant to separately make choices for 

~life prolonging" treatment, hydration, and nutrition. The 

Uniform Act permits a choice to ~not prolong life" or ~prolong 

Life." Nutrition and hydration are treated together rather than 

with a separat~ box to be checked for each. 

EUTHANASIA AND ASSISTED SUICIDE 

Section 50-9-205(7) of the Montana law does not ~condone, 

authorize, or approve mercy killing or euthanasia. The Uniform 

Act contains language that only ~prohibited mercy killing, 

assisted suicide, euthanasia or the provision, withholding or 

2 Refers to comments included in the Uniform HealthCare Decisions Act 
Drafted by the National Conference of Commissioners on Uniform State 
Laws. 
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withdrawal of health care, to the extent prohibited by other 

statutes of this State." The uniform code committee is suggesting 

the language. "This ACT does not authorize mercy killing, 

assisted suicide, or euthanasia" and dropping the reference to 

other statutes. 

NUTRITION/HYDRATION 

Regarding nutrition and hydration, current law, 50-9-

202(2) ... does not affect the responsibility of the attending 

physician or other health care provider to provide treatment, 

including nutrition and hydration, for a patient's comfort care or 

alleviation of pain." In the proposed ACT, the individual will 

have to indicate on the form whether to seek "artificial nutrition 

and hydration as well as provision of pain relief." There is no 

definition of "artificial nutrition and hydration" in the proposed 

ACT. 

GUIDELINES FOR AGENT 

Current law allows no provision for release of information or 

any guide to the agent as to what information he/she should 

consult before making decisions. The Uniform Act permits the 

agent to have the same rights to information as the principal. 

PREGNANCY 

Current law; 50-9-106(6) AND 50-9-201(3) indicates that 

"Life-sustaining treatment cannot be withheld or withdrawn 

pursuant to this section from an individual known to the attending 

physician to be pregnant so long as it is probable that the fetu._ 

will develop to the point of live birth with continued application 

of life-sustaining treatment." The Uniform Act does not contain 

such a provision. The uniform code committee is suggesting a 

change to provide for pregnancy. Their suggested change broadens 

current law which now does not allow the withdrawal of life

sustaining treatment and allows the woman to indicate a 

preference. The suggested language reads: "Unless the individual 

4 
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instruction expressly directs the withholding or withdrawal of 

life- sustaining health care during pregnancy," and continuing 

with current language indicated above. 

NOTICE OF RIGHT TO REVOKE 

50-9-104 allows a declarant to revoke a declaration at any 

time and in any manner. The language is similar to that proposed 

by the Uniform Act. The proposed Uniform Act has a section on 

revocation, Section 4 {l)-"individual may revoke designation of 

agent only by a signed writing or personally informing the 

supervising health-care provider;" and (2) "may revoke any or 

all ... other than the designation of an agent, at any time and in 

any manner that communicates an intent to revoke." 

SURROGATES 

The Uniform Act permits the designation of a a surrogate who 

can make health care decisions for the patient if the patient has 

not designated an agent or a guardian has not been appointed, 

Section 6. If the patient does not designate a surrogate, a 

certain family member becomes a surrogate by default. The Uniform 

Act permits "an adult who has exhibited special care and concern 

for the patient," to act as a surrogate. This process is mostly 

consistent with current law. However, the term "surrogate" is not 

used in current law. 

The purpose of the surrogate provision is to provide for the 

situation where no agent or guardian has been appointed. Its 

effect, however, is to eliminate the formalities of designating a 

durable power or attorney for health care in writing or the 

judicial appointment of a guardian. This result is probably 

intentional since it is consistent with the ACT's emphasis on 

having decisio~s made with the least amount of formality. 

SCOPE OF AGENT OR SURROGATE'S POWER 

The surrogate has considerable authority. Under the ACT, 

there is only one statutory limitation on the agent's authority. 

5 



He/she cannot consent to commit the patient to a mental 

institution. The agent can consent to convulsive treatment, 

psychosurgery, sterilization, abortion and withholding or 

withdrawing life-sustaining treatment under any circumstance, even 

when the patient is pregnant and continued treatment would benefit 

the unborn child. (See Pregnancy for further information.J 

Current Montana law under "Rights of the Terminally Ill" is 

not specific regarding the scope of power. The agent is appointed 

"to make decisions regarding my medical treatment ... ". 72-5-501, 

Durable Power of Attorney, allows the attorney in fact to make 

decisions shou+d the principal be disabled or incapacitated. This 

section if not specific either. The uniform code committee 

suggests adding language to 72-5-501(2) "Nothing in this section 

affects the Uniform Health-Care Decisions Act or affects powers of 

attorney for health care executed in conformance with that Act." 

OBLIGATION OF PROVIDER 

Current law, Part 2, 50-9-201 and 50-9-202 covers treatment 

of qualified patients. Section 50-9-202(2) and (3) are covered 

above regarding the physician's responsibility to provide 

treatment, including nutrition/hydration and alleviation of pain 

and that life-sustaining treatment cannot be withheld when the 

individual is pregnant. Under the Uniform Act, the physician is 

obligated to use, withhold, or withdraw life-prolonging treatment 

when there is presumptive evidence of the patient's wishes. The 

physician is also obligated to follow the directives of a durable 

power of attorney for health care. 

CONSCIENCE CLAUSES 

Present law, 50-9-203, indicates that an attending physician 

or other health care provider who is "unwilling to comply" must 

provide transfer of care to another physician or health care 

provider. This appears to be a conscience clause, although it is 

somewhat vague. 

6 
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The Uniform Act excuses individual from compliance, but 

excuses institutions only if the instruction is "contrary to a 

policy of the institution which is based expressly on reasons of 

conscience and if the policy was timely communicated to the 

patient or to a person authorized to make health care decisions 

for the patient." 

MEDICAL STANDARDS 

Montana law, 50-9-205(6) states "This chapter does not 

require a physician or other health care provider to take action 

contrary to reasonable medical standards. Although the two 

statutory schemes use different language, both provide that a 

provider need not comply with instructions contrary to accepted 

medical practice. The provision in the Uniform Act, however, 

becomes unacceptable in light of the strict requirements of its 

conscience clause. Catholic institutions may be increasingly 

unable to rely on the argument that something is contrary to 

accepted standards when society's standards become unacceptable 

from a Catholic perspective. There is, therefore, a need for 

broader conscience clauses. 

PENALTIES 

The present law expressly provides civil and criminal 

penalties for certain acts. The Uniform Act provides for civil 

money damages for providers who fail to comply with a direction. 

7 
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PROPOSED AMENDMENTS - SB146 - SUBMITTED BY SHARON HOFF, EXECUTIVE 
DIRECTOR, MONTANA CATHOLIC CONFERENCE 

DEFINITIONS 
PAGE 2, LINE 11 "Individual Instruction" 

strike from Amendments to Senate Bill No. 146, First Reading Copy 
(9) (b) Unless the individual instruction expressly directs the 
withholding or withdrawal of life-sustaining health care during 
pregnancy, . .. Replace with (b) An individual instructiori may not 
be construed to require that life sustaining health care be 
withheld or withdrawn from an individual known to the supervising 
health care provider to be pregnant so long as it is probable that 
the fetus may develop to the point of live birth with continued 
life-sustaining health care. 

ADD (c) Medically administered nutrition and hydration must not be 
withdrawn in o~der to cause death. They may be withdrawn if they 
offer no reasonable hope of maintaining life or if they pose 
excessive risks or burdens. 

PAGE 2, LINE 13 - (Definitions) INSERT: 
(10) "Life Prolonging Treatment" means any medical procedure, 
treatment, or intervention that, when administered to a qualified 
patient, will serve only to prolong the process of dying and 
where, in the judgment of the attending physician, death will 
occur whether or not the treatment is utilized. The term does not 
include the provision of appropriate nutrition and hydration or 
the performance of any medical procedure to provide comfort care 
or alleviate paini or medical procedures, treatment, or 
intervention performed in an emergency, pre-hospital situation. 

(19) "Terminal condition" means an incurable or irreversible 
condition that, without the administration of life-prolonging 
treatment, will result, in the opinion of the attending physician, 
in imminent death. The term does not include any form of 
senility, Alzheimer's disease, mental retardation, mental illness, 
or chronic mental or physical impairment, including comatose 
conditions that will not result in imminent death. 

PAGE 3, LINE 9 AND 10 INSERT 
The power of attorney for health care must be in writing, must be 
signed by the principal in the presence of at least two or more 
subscribing witnesses, remains irc effect notwithstanding the 
principal's later incapacity, and may include individual 
instructions. Unless related to the principal by blood, marriage, 
or adoption, an agent, may not be an owner, operator, or employee 
of the principal's health care provider or the principal's long
term care facility, as defined in 50-5-101. 



'AGE 3, LINE 19 
(5) (Replace current language) After consultation with the 

attendin0 physician and other health care providers, the agent 
shall make health care decisions: 

(a) In accordance with the agent's knowledge of the 
principal's wishes and religious or moral beliefs, as stated 
orally, or as contained in the power of attorney for health care. 

(b) If the' principal's wishes are unknown, in accordance with 
the agent's assessment of the principal's best intere~~s.· 

PAGE 4, LINE 25 
... decisions. strike "or if you want someone else to make those 
decisions for you now even though you are still capable." 

PAGE 5, LINE 21 
(5) ... sign and date the form at the end in the presence of 

two witnesses (other language could be added to indicate who 
cannot witness) . 

PAGE 7, LINE 5 
own health care decisions. (delete through line 6). 

PAGE 7, LINE 24 
(A) I have a terminal condition that will result in my death 

within a relatively short time. 

PAGE 8, LINE 3 
Replace c~rrent language with: (g) NUTRITION AND HYDRATION: 

Nutrition or hydration or both must be provided, withheld or 
withdrawn in accordance with the choice I have made in paragraph 
(f) unless I mark one of the following boxes: [ ] nutrition, [ ] 
hydration, or [ ] both must be provided regardless ... continue with 
current language. 

PAGE 11, LINE 5 
Replace (6) with (6) After consultation with the attending 
physician and other health care providers, the surrogate shall 
make health care decisions: 

(a) In accordance with the patient's individual instructions, 
if any, and to the extent known to the surrogate in consideration 
of the principal's wishes and religious or moral beliefs. 

(b) If the principal's wishes are unknown, in accordance with 
the surrogate's assessment of the principal's best interests. 

PAGE 14, LINE 24 
Strike "or the provision, withholding or withdrawal of health 
care, to the extent prohibited by other statutes of this state." 

PAGE 14, LINE 29 
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an individual to a mental health care institution, (Add) or to 
psychosurgery, or sterilization, unless the procedure is first 
approved by court order. 

PAGE 15, LINE 1 
NEW (6) Nothing in sections 1 through 16) requires a physician to 
withhold, withdraw, or administer nutrition or hydration, or both, 
from or to a person in a terminal condition in the absence of 
circumstances or directives described in this section. However, 
the administration of nutrition or hydration or both, is presumed 
to be in the best interests of the patient and nutrition or 
hydration appropriately administered is not life-prolonging 
treatment. In the absence of a written statement concerning 
nutrition or hydration, nutrition or hydration or both, may be 
withdrayffi or withheld if the attending physician has determined 
that the administration of nutrition or hydration is inappropriate 
because the nutrition or hydration cannot be physically 
assimilated by the patient or would be physically harmful or would 
cause unreasonable physical pain to the patient. 

(7) Formerly (6) 
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Senate Public J Iealth 
Arlette Randash 
SB 146 Uniform Health Care Decisions Act 
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I rise in opposition to SB 146 for the numerous and compelling reasons given here and more which 
I have enumerated in a handout I will give to you at the end of my testimony.' I will speak to 3 
compelling reasons this bill should be defeated. 

1) Under current Montana law, MeA 50-9-202 (2) it reads "This chapter does not atfect the 
responsibility of the attending physician or other health care provider to provide treatment, including 
nutrition and hydration, for a patient's comfort care or alleviation of pain." SB 146 would permit 
an agent, guardian, or surrogate to direct the withholding or withdrawal of artificial nutrition and 
hydration and all other forms of health care. (Line 5, page 2). For the first time food and water could 
be legally withheld from a patient in Montana. Is that a threshold the families of Montana who sent 
you to represent them here would want you to cross today? Many patients near the end of their 
death do not choose to eat or drink. However, to permit a slIrrogate to lI'MI11OIdfood and 1I'ater is 
a vmt digressionfro111 an individllal making that choice ..... and obviously patients are making that 
choice without legal hindrance under current law because the public has not seen headlines reporting 
otherwise. So what necessitates this law? I submit nothing does. 

In truth, food and water are not commonly considered part of the healing process, they are seen as 
the sustenance oflife. When I go to McDonald I don't order a Big Nutrition and a Cold Hydration! 
Or when my babies were young no one who saw me feeding them or giving them a bottle ever asked 
me about artificially nutrating and hydrating them! Had I withdrawn that artificial application of food 
my babies would have died and I would have been charged with homicide. They were dependent 
upon me at that end of life, as my Mom and Dad may be dependent on me or someone else at the 
other end of life. 

Incidentally, on page 16, line 22, '" Abuse' means the infliction of physical or mental injury or the 
deprivation offood, shelter, clothing, or services necessary to maintain the physical or mental health 
of an older person ...... " It defies logic that we could define abuse on page 16 as the deprivation of 
food and on page 5 line 9 we permit a surrogate to designate the withdrawal of food calling it 
'nutrition' for a patient. ...... a patient that not even a second doctor's opinion was deemed necessary 
to determine was incapacitated I 

2) The ability for surrogates to withhold food and water is more seriously complicated by a flaw in 
the definition of "capacity" in line 24, page 1. SB 146 defines "'Capacity' [as] an individual's ability 
to understand the significant benefits, risks, and alternatives to proposed health care and to make and 
communicate a health care decision," however, incapacity is not defined as being temporary or 
permanent. Because of this flaw in SB 146 agents, guardians, and surrogates are authorized to make 
life and death decisions that are permanent for patients who might be only temporarily incapacitated 
Furthermore, because the capacity definition is flawed life and death decisions would be permitted 
by surrogates for the entire spectrum of the population who might find themselves temporarily 



incapacitated by a tragic accident rather than just the so-called terminally ill. Montana should legally 
favor a presumption of life for its citizens. 

A May 4 Wall Street Journal underscored that fatal flaws are being made in the application of living 
Wills. "There is a growing body of evidence that living wills are being misapplied so as to deny care 
to people with treatable medical conditions. For example, there is the tragic case of the 73 year old 
woman in the Midwest- who, upon entering a hospital for hip replacement surgery, was given a living 
will to sign along with the other admission foons. She tolerated the surgery well and was on the road 
t.J recovery. Then, she suffered a cardiac arrest. Rather than attempt to save her (remember, the 
woman was not otherwise tenninally ill), it was assumed that because she had signed a living will, she 
wanted to die if faced with a grave medical condition. Thus, the woman was given no medical 
assistance whatsoever and died--a process that took some 20 minutes. The woman's daughter was 
not even notified of the problem or asked for permission to "do nothing." The first the daughter 
found out about the crisis was when she was infonned of her mother's passing." SB 146 could permit 
just such a fatal flaw: the designation of permanent decision for a patient who is only temporarily 
incapacitated. SB 146 would certainly not be good policy, good law, orfor the SOOI1 to be deceased, 
good public health. 

3) I have already demonstrated that SB 146 is not a uniform health care decisions because we have 
that under current law, it is a euthanasia bill. And it is also a surrogacy bill, giving authorization 
to surrogates without legal safeguards to make life and death decisions. (Section 6) What this bill 
attempts is to remove fonnalities in obtaining DPA's. The current protections codified in Montana 
law are there for a purpose: to protect patients at a vulnerable time in their life from coercion. Some 
health care providers and facilities would prefer quick simple avenues, short cuts in end of life 
decisions. (Mention the IR article December 13, 1994) And it is a doctor's immunity bill. 
(Section 10) Doctors want immunities codified into law. In truth, I have not heard of one attempted 
prosecution of a doctor for the withholding of medical care for a dying person. So this bill is 
absolutely unnecessary because there is no evidence of a liability problem for doctors in this area of 
medical care. In truth, families do not sue over end of death decisions because they are relieved of 
the financial burden of the dying person and because they were all to often not able to enjoy the 
person's companionship anyway due to a comatose condition etc ...... so they do not seek relief for 
compensatory damages. 

Please note the further considerations I have prepared for your attention in the handout. If there is 
to be a withdrawal of nutrition and hydration please let it be from SB 146 by giving it a "Do not 
Pass." 
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February 1, 1995 

Senate Public Health and Welfare 
Arlette Randash 
Eagle Forum 

Points of consideration concerning SB 146 

Line 28, page 1 
"Health care" means any care, treatment, service, or procedure to maintain, diagnose, or 

otherwise affect an individual's physical or mental condition." 
This definition is overly broad permitting an agent, guardian, or surrogate a license to 

choose medical procedures providing no medical benefit to an individual, i.e. sterilization or 
abortion. 

Line 5, page 2 
Artificial nutrition and hydration are not defined and are considered a form of health care. 

They can be provided, withheld, or withdrawn, by the agent, guardian or surrogate. 
When my children were babies they could not feed nor give themselves water. I fed them 

fluids with a bottle andfood with a spoon Was I artificially l1utrating and hydrating them? Had 
I not fed them and they had died I would have been charged with homicide. How is this 
vulnerable patient any different than a baby dependent upon an adult for care? 

Line 1, page 3 
17,e definition of "Surrogate" provides no protection that the person is mature, capable, 

or knowledgeable of the individllal's wishes, values, or of standard medical procedllres, and does 
not have a conflict of interest that would compromise his discernment in rendering decisions of 
the individllals best medical interest, (benefactor of an estate.) 

Line 5, page 3 
"The individual instruction may be oral or written .... II Under current law 50-9-103 

the declaration must be made by an individual of sound mind, must be signed by the declarant, or 
another at the declarant's direction, and witnessed by two individuals. 

SB 146 removes the safeguards of protecting the individual. If the individual instruction 
may be merely oral what protects the individual from an ill advised decision during depression, 
e.xtreme loneliness,fear, suicidal thoughts, mental instability or from acting out of desperation 
brought on by wanting to presene the family from suffering or financial depril'ation. 

The pleas of gravely ill people who sometimes ask for death are not to he understood as 
implying a true de.{jire for euthanasia, in fact, it is almost always a case of an anguished plea for 
help amllove. 

A 12 member, government-backed panel hlls concluded that most Americans who suffer 
from depression go llndiagnosed lind untreated The plIllel, which studied the issue for more than 



3 years, reviewed more than 3,500 cases, and del·eloped treatment guidelines for doctors and 
health care workers, said that only one-third of patients who go to a primary-care doctor with 
depressive disorders are appropriately diagnosed and treated The panel, convened by the Agency 
for Health Care Policy and Re5earch (Part of the Public lIealth Sen-ice), also found that women 
are 2 times more likely to suffer from a major depressive disorder than men. Depression when 
linked with serious illness would even be more prevalent. "Doctors are Urged to Look (or Signs 
of Depression, " NYT 4/21/93:BS) 

Line 26, page 3 
"An advance health care directive is valid for purposes if it complies with section 1 through 

16, regardless of when or where executed or communicated." 
Health care technology has advanced with quantum leaps. Techniques commonly used 

today were unheard of 15 years ago. ftfost human beings tend to draw up provisions and then not 
reconsider them for a long time H1tat one might think would be his medical decision today 
might l1uzke very different decisions gil'en new medical treatment options. One might make very 
different decisions at a different age in life. And few of liS can foresee the medical complexitie.~ 
we might face, nor the location where we might find ourselves seriously ill. What is amilable 
medically in a remote part Nemda would be very dijJerent if an accident occurred while traveling 
in New York 

Line 3, 9, page 5 
"!fyou choose not to limit the authority of your agent, your agent will have the right to, (d) 

direct the provision, withholding, or withdrawal of artificial nutrition and hydration and all other 
forms of health care. 

All patients should be kept as free of pain a.5 possible so that they may die comfortably and 
with dignity. However, a person has the right to prepare for his or her death lI'!tile fully 
conscious, and should not be deprived of consciousness Wit/lOut a compelling reason. Medicines 
capable of alleviating or suppressing pain may be given to a dying person even if this therapy may 
indirectly shortening the person's life so long as the intent is not to hasten death. Would SB 146 
permit a surrogate to demand the administration of medicine that is intended to hasten death nor 
its being withheld to alleviate pain? 

In current law 50-9-202 (2) says "This chapter does not affect the responsibility of the 
attending physician or other health care provided to provide treatment, including nutrition and 
hydration, for a patient's comfort care or alleviation of pain. [Note line 4, page 8 where no 
presumption would remain in SB 146 since if the box is not marked nutrition and hydrntion would 
be withdrawn. 

There should be a presumption in favor of providing nutrition and hydration as there is 
in current law to all patients, including patients who require medically assisted It" 'rition and 
hydration, as long as this is of sufficient benefit to outweigh the burdens involved to the patient. 
In SB146 a precedent would be set that food and water could be withheld or withdrawn, 
disregarding comfort care and alleviation of pain to the patient. Furthermore, no information 
is given to the individual or his agent in the model form provided as to the realistic effect that 
withholding or withdrmving food and water has on a patient. Dehydration can cause spasmatic 
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jerking and the slmv atrophying of the body into a fetal position results. Death by stan'atioll and 
dehydration can be painful and horrible for both the individualalUlattending family members. 

Furthermore euthanasia is an action or omission which of itself or by intention callses 
death in order to alleviate suffering. Passage of .\'B 146 would usher in the condone and 
participating in euthanasia and assisted suicide, and what is particlilarily disturbing is that SB 
146 would permit for the with1wlding of painkillers to alleviate the suffering which is the primary 
premise given for euthanasia in the first place. . 

Line 23, page 7 
"I have an incurable and irreversible condition that will result in my death within a relatively 

short period of time" is ambiguous because it does not clarify if this condition exists with 
treatment or without treatment. 

Line 23, page 7 
"a relatively short period of time" is not defined in the proposed law or in current law. A 

benefactor to an estate might have a milch different view of a 'relatively sh0l1 period' of time than 
an elderly person wishing to live long enough to experience a grandchild's wedding or the birth 
of a great grandchild 

Line 27, page 7 
"the likely risks of burdens of treatment would outweigh the expected benefits." 
Again a benefactor of an estate might weigh the likely risks and burdens very different 

than an incapacitated person. 

Line 12, page 10 
"A surrogate may make a health care decision for a patient who is an adult or emancipated 

minor if the patient has been determined by the primary physician to lack capacity and an agent or 
guardian has not been designated or appointed or is not reasonably available." 

Section 6 permits surrogates to be designated to make health care decision if an agent or 
guardian has not been appointed by tlte court. 1ft/te individual Itas not designated a surrogate 
a member or members oftltefamily may by default become surrogates. In reality, allformalities 
may be dispensed with, protections originally provided to protect the interests of the individual 
by law, and doctors and health care facilities are removed from liabilities. Those liabilities 
provided the accountability that keeps health care providers and institutions adhering to high 
qualities of health care and ethical standards. 

Line 12, page 10 
"if the patient has been determined by the primary physician to lack capacity ..... " 
SB 146 which is calling for dispensing with formalities also makes no provisions that a 

second opinion is of a qualified physician is required to determine that an individual is indeed 
incapacitated 

No provision is made once again in Section 6 that the surrogate has no conflict of interest 
that would compromise It is judgemellt ill determining what is in the best interest of the patient . 
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Line 2-4, page 11 
"If the class is evenly divided concerning the health care decision and the supervising health 

care provider is so infonned, that class and all individuals having lower priority are disqualified from 
making the decision" 

After outlining this condition, SB 146 does not then delineate what the procedure shall 
be. 

Line 17, page 11 
"A supervising health care provider may require an individual who claims the right to as a 

surrogate to provide, ....... . 
The provider may require. .... but is not obligated to require proof sufficient to establish 

clah.:·d authority to act as a surrogate. 

Line 29, page 11 
"if possible," 
Creates vagueness removing liability for physicians amI health care facilities. 

Line 18, page 12 
This is a conscience clause becmue provisions of SB 146 may create problems for health 

care providers who may object on nwral ground'l to "directions to provide, withhvld, or withdraw 
artificial nutrition and hydration and all other forms of heatth care. " (line 5, page 2) However, 
health care institutions may find if impossible to meet the requ iremell ts of lille 21, page 12 ;hich 
stipulate that "a health care institution may decline to comply with an individual instruction or 
health care decision if it is contrary to a policy of the health care ins::tution that is expressly 
based on reasons of conscience and ifthe policy was timely communicated to the patent or to a 
person then authorized to make health care decisions for the patient" 

Line 8, [age 13 
This is an improvement over current law because "unless otherwise specified in an ad\'ance 

health care directive, a person then authorized to make health care decisions for a patient has the 
same rights as the patient to request, receive, examine, copy, and consent to the disclosure of magical 
or any other health care information." 

However, there is no provision for an ethics committee or some alternative form of ethical 
consultatir'1 which could be made av; fable to assist by advising Oil particular ethic(jl situations, 
or by offering educational opportunities, and by rel'iewing and recommending options to an 
agent, guardian, or surrogate, charged with making hell/th care decisions. 

Line 18, page 14 
"Death resulting from the withholding or withdrawal of health care in accordance with 

r ~ections 1 through 16] does not for any purpose comtitute a suicide or homicide or legally impair 
or invalidate a policy of insurance or an annuity providing a death benefit, notwithstanding any term 
of the policy or annuity to the contrary" 
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Word games are being played in sn 146. If a deliberate directives given by an agent or 
guardian result.~ in death being hastened and if the law has predetermined that is not homicide 
or suicide what shall protect the" ndil'idu al frolll II nscmpuloll s amI amoral coercion? What will 
prevent benefactors from withholding treatments to presene estates which, when probated, they 
are the recipient of? 

Line 22, page 14 
[Sections 1 through 16] do not authorize mercy killing, assisted suicide, euthanasia, or the 

provision, withholding, or withdrawal of health care, to the extent prohibited by other statutes of this 
state. 

This is an erosion of the presumption to protect human life from current statutes "nder 
50-9-205 (7) that says, "This chapter does not condone, authorize, or approve mercy killing or 
euthanasia. 

Line 27, page 14 
"[Sections 1 through 16] do not authorize an l1gent or surrogate to consent to the admission 

of an individual to a mental health care institution unless the individual's written advance health care 
directive expressly so provides." 

This is the only prohibition of an agent in directil1g choices for an indil'idllal's health care 
provision. Under current MeA 50-9-106 (6) and 50-9-201 (3) the life of an unborn child is 
protected by the law that reads, "Life-sustaining treatment cannot be withheld or withdrawn 
pursuant to this section from an individual known to the attel1ding physician to be pregnant SO 

long as it is probable that the fetus will develop to the point of live birth with continued 
application of life-sustaining treatment." I understand the an amendment is being suggested 
which would add, "unless the il1dividual instruction expressly directs the withholding or 
withdrawal of life-sustaining health care during pregl1ancy. " 

Line 22, page 16 
"'Abuse' means the infliction of physical or mental injury or the deprivation of food, shelter, 

clothing, or services necessary to maintain the physical or mental health ...... " 
Why is the deprivation of food or senices called 'abuse' in current code 52-3-803 which 

SB 146 is not repealing; howel'er, earlier on line 5, page 2 it would permit the withholding or 
withdrawal of artificial nutrition and hydratioll. Word games are being played again with no 
provisioll for the protection of the individual. 
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February 1,1995 

Senate Public Health 
Luke Keating / SB 146 

I am very much opposed to SB 146 because of my own personal experience. We all have a right 
to die in comfort. This bill does not in any way cover "to die in comfort." 

I had my mother for eight years in a nursing home located in Billings. I spent a great deal of time 
at the home so I was well aware of all that happened there. The last couple of years, I would go 
twice a day and feed my mother. 

I am not here to discuss nursing homes. I will testify about removing food, water, and medication 
when one is dying. 

I had two sisters. My sister, who is a nurse, called about two years before my mother passed 
away. She thought we three should discuss and decide the type of care Mother would have at the 
end. Also she wanted me to be reassured so that I would not have tough decisions to make. She 
explained to us that dehydration was a very painful death, in fact, she said dehydration was one 
of the most painful deaths. 

We three decided we wanted food, water, medication and comfOli for our mother at the end. We 
then wrote the nursing home and the doctor of our wishes. I do know the home was not too 
happy. 

About a year later the lady in the next room to my mother was dying. All food and water was 
being withheld from her. She was dying from dehydration. She was rolled into a ball in a fetal 
position and she was so very dry. Her lips and mouth were dry with sores. She dried up and 
died. She deserved to die in comfort. 

The last few days for my mother included IVS, nourishment, medication and warmth She was 
not dry and was pain free and very comfortable. The doctor explained there would be no point in 
surgery. That was not what we wanted anyway. 

We wanted our mother to die comfortably, warm, and with loving care. We all have this right to 
die with dignity. We also have the right to die with comfOli, medication and nourishment and not 
suffer. I hope you will defeat this bill. I have never been so shocked that this was taking place and 
\vill never forget the pains we had to go through to vigilantly protect Mother from a horrible 
death . 
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l\1r. Challman, CommIttee members my name IS RIck Bartos, I am the Elde1-RlglltsAdvocate ______ _ 
frolll the Onice on r-\ging. I am an attorney and ha\e been involved in issues of guardianships, 
advanced directives, health care decision Imking and protection of i\lontana's elderly population. 

I rise as an opponent to Senate Bill ] ~6 There are se\eral serious policy and practical issues 
regarding Senate Bill ]-.+6 and its alreet 011 \lol1tanan's ability to Illal-:e determinations concerning 
their health care Clnd qUCllity of life 

HistoricCllly, the i\lontClnCln legislature has enacted swtutes relating to last will aild advanced 
directives, such as the i\10ntana Rights of the T erminall), 111 Act. It hCls been effectively utilized by 
Montanans, During the ]99] session, the legislature e:\panded the terminally ill act to allow 
decisions to \\ithhold or withdraw medical trC',:tment bv a pro:\)' or surrogate. 

Today our IClw Clllows Clclults to dec\(lre thill in the ewnt (Ul~rson sutTers Cln incurable or 
irreversible medicClI conditi~~lich~lLl9.1ULin demlLUul short period of time, thClt person may 
instruct the attending health care physician to \\ithholcl or \\ithdraw medical treatment. This 
declaration elll be evidenced in \\ riting or call be made by a surrogate or pro:\y decision maker 
and family members 

The crllciallegal prerequisite. prior to \\ithlwlding or \\ithdrawal of medical treatment, is the 
underlying determination milcle by il physiciJn that a person has an irreversible or incurable disease 
or illness which \\ill result in death in a relati\ elv short period of time At any time, the patient 
may re\'o]..:e this declaration. either orally or in \\riting and require the continuation of medical 
treatment. 

Currently I\lontanilns may prepare power of (lrtorney :lIlcl delegate medical care decisions to other 
individuals including family members. yet ret::in the fundamental right to determine the nature and 
course of medical treatment 

Senate Bill ]-.+6 signilicantly al\('rs this poli\.'\ :mc1 kgClI declaration and remO\'e several very 
important (lild fundamental protections It ::is,j shifts \\ hat \\e currently have as self-determination 
to unilaterill decisions mack by physicians i1l1J health care Lleilities. 

1. Senate Bill ]-.+6 proposes il determinati,'il l)f \\ hether \\e have the capacity' to mal-:e a health 
care decision shilll be made b\· the primal'\' pi1\sician The primary physician can unilaterally 
decide you no longer haw the C:lpacit\, to m:l~e a d,:cision 

Your right to decide is eliminated This applies to ilil of us \\hether \\c havc e:\ecuted a health 
care po\\(:r ofClttorney or not This is a m:l)L'r polic\' shin from the present law Our constitution 
e:-.:tenc!s protection for our right to determinC' our em n destin~' Issues of competency, and 
capacity has Clchie\'t?d highest respect ancll'lc,tc'ction in the law 



Under present law, competency and capilcity status to m;~j..;e personal decisions, including health 
care, is made by the district courts of this state. The court establishes its decision on a number of 
factors cxamined in open cOllrt (lI1d on t:iC evidence. 

Senate Bill 146 would allow primary physiciilns to make a unilateral decision regarding our legal 
capacity to make health care decisions The bill shifts these fundaJ1lental self determination 
rights from the patient to an attending physician. 

I1'a patient or family mcmber disagrces \\ith the primary physician, the only recourse for the 
patient is to seek COllrt inten'ention. The patient would be required to petition the district court 
to reverse the decision of the primary physician and restore his/her right to decide. The legal 
burden would be one thepatient to mercome the presumption of incapacity. 

There are many factors which inlluence an attending physician in determining capacity, There are 
countless individualized cases, no t\\O are identical. Unless the primary physician determines you 
have regained your capacity, legally you no longer are in a position to declare your own destiny or 
make decisions affecting your body. 

What is the standard test to be applied in determining capacity" What safeguards are developed 
to assure that a patient'S fundamental right of self determination is fully protected. What 
assurances are there that the phY'sician will not routinely make these decisions an individual indeed 
can make his/her o\\'n decisions without ;!rbitrary determination of lack of capacity" 
Capacity and competency issues arc comp!cx, detaiied and are not within the decision making of a 
single person 

Will the test or measurement be 

Appearance and behavior') 
Stream of talk (thought process)" 
Thought content" 
Perceptual abnormalities" 
Affect" 
Cognitive tlmctions" 
Attainment of a certain age" 

Historically, our 1('l\\s ha\e continually declared that our competency is presumed, as a matter of 
law no matter, regardless of \\hilt standard is utilized or in \\hat forum the case is heard. 

In legal guardianship proceedings, the legisl<lture has gi\e this m,lIldate to our district courts when 
they adopted our gU;JrClianship and conseniltorship la\\s. Section 72-5-306, j'\lCA provides: 
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Purpose and basis for guardianship. Guardiallship for all incapacitated person may be 
used only as is necessary to promote and pl'otect the well-b('ing of the person. The 
guardianship Illust be designcd to encourage the dCHloplllcnt of maximum self-reliance 
and independence in the p('rson alld lila\, be ordered only to the extent that the e person's 
actuallllental and physicallilllitatiolls reqllire it. :\n illcapacitated person for who a 
guanlian has \)('('n appointed is lIot presumed to be incompetent :lIld retains all legal and 
civil rights except those that have been cxpressly limited by cOllrt order or have been 
specifically granted to the gll:lI'dian by hc cOllrt. 

The legislature has repeatedly protected the right of self-determination There is a legal 
presumption of competency. or cap:1cit) to m(tke decisions If competency is challenge, the 
district court is required to strictly scrutinizl: :tny substitUk decision making for the ward 

Senate Bill J -16 completely ab;ll1duns this policy amI decl;nation It abandons the concept of 
encouraging the dc\'(:,lopmcnt oj' mi1\imllm self rcli:l11ce and independence in decision making 

2. The present t\!ontana Rights of the Terminall)' III Act allo\\s the withholding or vvithdrawal of 
health care if there has been a determination thnt tb~p;uient has ,}JuocJJlrnbk_or irreversible 
condition which \\ill result in denth in a relnti\'el;ohorU:leri_od ofJime 

Senate Bill 1-16 climinates nny need for a hc:Jlth cart' jJlU\ider to make the legal prerequisite 
determinations of ilTc\ersiblc or incurable illness or di~ease. Once a patient is determined to have 
lacked the CilP:1Cit\ to make (\ decision and (l surrogate is appointed. the surrogate may in fact 
order amI direct the \\ithholclin~ m \\ ithdr;t\\ ill oj' medic;ll trl'atment The patient may not have an 
incurrable or irreversible disease or illnes~, yet 1:1ce tht' prob:"lbility of loss of medical treatment. 
This withdrawal or \\ithholding. of medical trentment includes nrtificial hydration and nutrition 
(food and water). 

There are no controls Thert' are no efrecti\(~ protections or checks in this critical stage. The 
continuation of life of a patient is len to th(:' discretion of a physician and a surrogate. 

This legislation is no longer a right to the termin:lll\' ill statute. It is shining tremendous authority 
of deciding \\hether n person li\cs ur a person dies It shilts authority to another to make a 
determination ira person enjoys a ljuality u['Ii1~ th:tt is din~rent or less then \\hat we enjoy or 
whether a person dies 

3. The legislation transfers enormous authority j\-om the p:nient and allows health care providers 
and health care institutions to deterniine \\ hether thc\' \\illl'\en honor the request of a patient 
surrogate or family member to prO\ide health care to a p;llient -



Section 8 paragraph (6) re:ld5 in part: 

A health care pro\'ider 01' illstitutioll llIay declille to cOlllply \"ilh an individual instrllction 
or health care decision that requires llIedially illefTectiH' health care or health eIre contrary 
to generally accepted \1e:1I111 clre S(;\llll:lrds :Ippliclhk 10 the 1I,,:lIth care pro\'ider or heallh 
care institution. 

These terms or bro(ld, undefilled <\!lei imite \:trying interpretations A health care provider will be 
in a pcsition to discontinue he(llth Girl' and mt:'c1ic:t1 tr(,;ltment if he/she belie\'es such treatment or 
health care is contr(lry to ".~.:ceptecl health (are st<lnd,ll'Js H \\'hat are those standards'! Who 
creates these sl<lIldards") How (Ire they monitored' Quite tl'an~ly, there are no accepted health 
care standards that arc re(lciily a\ailable .\ lore importantly, the bill allo\\'s the physician or health 
care facility to create stanci:1rds as you go and :tre interpreted and decided by the health care 
provider or health care institution at that time, 

The standards \\ill be dependellt upon the philosophy, and policy of (In indi\idual health care 
provider and physician 

Does this mean once a physicians determines tklt the quality of life is not desirable, the physician 
may withhold treatment" 

Does it me(ln the physici(lI1 C:1n apply co:;tibentJ'lt :lIlalysis to the treatment of" patient'! 

Does it l1le(lI1 once :t patient reaches a certain age, the treatment requested sLich as bone or knee 
replacement is no longer acceptable ane! therefore the mcdical treatment is denied'7 

Does this mean th,ll any electiw treatillent is no\\ a discretionary determination made by the 
health care pro\'icler and subject to market illllllellCl's. insurance concerns and arbitrary policy 
decisions" 

Crucial decisions are being made \\ hile time is short A physician \\ ho \vithdraws medical 
treatment and causes the patient to be transferred to another facility or physician may ultimately 
reduce the patient's ability to rcco\'Cr The patient is then faced with the prospect of petitioning 
the court for juciicial intenenti()n This is not a Ie\'el playing tjeld. 

4. Section 10 of the legislation prmides brO,ld and s\\ ('eping imillunity from civil and cril~linal 
liability to health care prO\icicrs :tnd health carc institutions These incliYiduals \\illnot be subject 
to ci\·i1 or criminal liability or to discipline (or unprofessional conduct for: 

--- declillillg to cOll1ply \\ith a health eIre decisioll or a persoll OIl a belief that the persoll 
thell lacked authority. 
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your request to continuc medical tre:ltment is declined, you kl\(' no legal recourse to hold the 
physici:1I1 accountJble for these decisions 

Thesc legal obstacles :1re lInlilir to people \\ ho do not h:1\c the sophistication or energy to engage 
in a leg:11 battle \\ith the g:lh:'kL'C:P,-'IS ol'l1ldic:ti elrc \kdic:tl C<lrc is not a monopoly th:1I should 
be controlled by 11\.':1Ith L\lIC plo\idL'IS 

5, Ifa Ctmily mcmber is not re:1c1i1y :l\'aihblc "an :ldult e\hibiting special care and concern for 
the patient, \\ho is Llll1ili<n \\ilh the p:lliL'nt's person:]1 \ allies, and \\ho is reasonably available may 
act as a surrogi1te." This COllIe! include anyone, ;\ lore importantly the decision of the surrogate is 
efTecti\e \\ithout juciiciJl appro\'al. The only e\clllsion is a persoll \\ho is the 0\\ 11er, operator or 
employee of a long term care facility, There are countless pmients who not only face the prospect 
of being denied the ability to decide their o\\n he:l1th care, Ihe\ simultaneously now face the 
prospect that ,1I1othcr incii\idu:li \\ ill dekrilline thcir Lltc, 

There are se\eral serioLls more, philosophicCll ime! ethical problems \\ith Senate Bill 146, At the 
time Cl person is most vulnerilble and ti'Clil, is \\hen the person becomes legally helpless and subject 
to uncertainty and loss of self cOlltml 

\\'c climinate the pn'sUll1ptioll of capacit), to m:t1,l' our 0\\11 decisiolls by unilatcrally 
transferring this authority for :\11 of LIS to a primary physician. 

\\'e shift the burden to proH capacity lIpOIl (he p:ltil'll( alld direct (hat if the p:ltient 
disagrccs \yith the hcalth care pro\ider's decision, the patient must pctition and seek 
judicial illtenelltion at a time \\hen full ellergy :lIId conrentration is on getting \yell. 

\Ve allow the withholding and "ithdr:l\\:ll of all medical tre:ltIl1Cnt, including hydration 
and nutritiOIl c\cn if thc person does not haH :til iITc\'ersible or incurable condition or 
discase which \\ill result in death in a re\atiHly short period of time. 

\\'e allow surrogates and the health carl' indllstry to establish standards of"l1at is a pl'oper 
quality of life and IIllilateral decisiolls of lifl' :111(\ (\(':lIlI. 

\\'e allow the physician to detcrmillc whether a nledie;lI tre:]tml'nt or serviccs is medically 
:lcceptable, based upon that physici:lIl or medicll illstitlltioll's discretion of what is 
acceptable. 

\\'e create the begillllillg of thc g:lIel,el'pl'l' of health carl' :lnd allo\\' ratiolling of health care. 

For those \\ 110 choos(, to ('\Cell\{' the h(':II(h C\\'l' po\\er of :1(tOl'lIe), pl'o\ided in the bill, we 
allow the h:]stellillg of (\e:ltIL hy \lO( oilly \\ ithholdillg of Illedical treatmellt but the 



affirlllatiH' actioll of illjectillg or prO\idillg "paill IlH·dicatioll." which will hasten olle's 
death, and silllultalleolisly excuse this :Irlion ;IS not being assisted suicide, mercy killillg or 
euthanasia. 

1\lontana prcscntly h:1S slinicicn! :;t~ltll!OI"y ()ptinlls It)r indi\idllals to dctcrmine thcir own destiny. 
The protections ha\c bccn time testcd and :lpplied There is no dcmonstrated public need for such 
drastic changes to the \\ ay \\e conduct these life and death decisions. 



February 1, 1995 - Senate Public Health 

In 1983, the Montana code Annotated had no law pertaining to the rights of the terminally ill. 
However, health care in the United States has undergone some extraordinary changes. Not only 
are there changes in clinical practices due to technological advances, but the health care system is 
being challenged by both institutional and social factors as well. Increased financial pressure has 
mounted as 30% of all Medicare funds are spent taking care of the elderly. Dr. Kevorkian has 
made a name for himself in assisting in over 20 deaths in spite of a prohibition of assisted suicide, 
the suspension of his license to practice medicine, and the unwillingness of prosecutors to bring 
him to justice. Erik Humphrey, founder of the Hemlock Society, has made the best sellers list with 
his "how to commit suicide manual," Final Exit. 

Yet amidst the social questioning of ethics, the debate on " right to die", and the high cost of 
medical care, we need to be rigorously honest on what we are advocating here. SB 146 is an 
euthanasia bill. The compassionate sounding title, "The Uniform Health Care Decisions Act", 
sounds innocuous and masks what is truly being discussed here. A death contract with a 
compassionate sounding name is still a death contract. Permitting an individual, an agent, 
guardian, or surrogate to withhold or withdraw nutrition and hydration, in spite of the 
euphemisms, is the legal granting for removal of food and water. It is starvation. It is killing. 

If someone is lost in the wilderness, dies from lack of food or water, we say he or she died from 
dehydration, or literally they starved to death. What is the difference in what is proposed here? 

IN 1990, a Dutch official reported that in his country where assisted suicide is illegal but 
tolerated, doctors killed about 5,400 patients with their consent. But what is most alarming is that 
another 5,900 were killed without giving consent. And of that number, nearly a quarter of these 
patients were reportedly "competent," but were never asked about their own choice in this matter. 
Can you see the mischief we invite in this legislation? Moreover, in June of 1994, the Dutch 
Supreme Court refused to punish a doctor who supplied a fatal dose of sleeping pills to a severely 
depressed, but otherwise healthy, woman, thus broadening that country's euthanasia guidelines to 
include the mentally or emotionally ill. Perhaps, that's why Oregon's Measure 16 which was 
narrowly approved by a 51 % - 49% margin, has not been permitted to go into effect under a court 
injunction that appears to be permanent. American citizens, as well as the courts, are questioning 
if this slippery slope hastening death, merits the journey some would want us to take. In fact a 
Gallop Poll conducted in December of 1993, show a rapid decline in support for euthanasia as a 
64% approval from the previous year, fell to a 48% approval with a 47% disapproval rating. 

Just ten years ago New York Governor Mario Cuomo set up a task force to make public - policy 
recommendations on issues raised by medical advances. This diverse group comprised of not only 
traditional religious institutions but also the "Choice in Dying" organization, and the N.Y. Civil 
Liberties Union, looked into euthanasia and assisted suicide, and recommended unanimously 
against it's legalization. Citing a "pervasive failure" by American medicine to treat pain and to 
diagnose and treat depression, the report concluded that, "legalizing assisted suicide and 
euthanasia would be profoundly dangerous for many individuals who are ill and vulnerable." It 



said that risks would be greatest for the elderly, the poor, and socially disadvantaged, and those 
lacking access to good medical care. 

Common sense and long held tradition tells us that people have an inherent right to three things as 
they approach death ... warmth, food, and water. These are the things that are fundamental to life. 
Can it be good public policy, good public health law, or a sign of charity to give favorable 
consideration to this me~sure which denies two out of three necessary sustainers of life at a most 
vulnerable time? Can we ever assert that promoting death is a health care solution? It is my belief 
that the state has a compelling interest to protect and promote the health and well-being of it' s 
citizens. As a representative of families who care deeply on this issue, I urge you a representative 
of the citizens of this state to vote "no" on SB 146. 

Laurie Koutnik 
Christian Coalition of Montana 
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MONTANA RIGHT TO LIFE TESTIMONY ON SENATE BILL 146 
BEFORE THE SENATE PUBLIC HEALTH COMMITTEE 

FEBRUARY 1, 1995 

Mr. Chairman, Members of the Committee: 

For the record my name is Tim Whalen, representing the Montana 
Right To Life Association. Montana Right To Life is a state 
affiliate of the National Right To Life Committee, the oldest and 
largest organization of its kind in the United States. The Montana 
Right To Life Association wishes to go on record as opposed to 
Senate Bill 146 introduced by Senator Eck. 

Under current Montana Law patients have a right to give 
instructions to Health Care Providers about the type and level of 
treatment they wish to receive in the event of illness or accident 
should they become incompetent to act on their own behalf. Durable 
Powers of Attorney allow a patient to give authority to third 
persons who can then work directly with Health Care Providers in 
seeing that a patient's wishes are honored in the rendering or 
withdrawal of treatment. Living Wills allow a patient to directly 
communicate in advance to Health Care Providers the level and types 
of treatment desired. 

Do not let anyone tell you that patients in Montana do not have the 
right to make decisions about their health care should they be 
rendered incompetent by accident or illness. 

Senate Bill 146 is a giant leap towards denying patients input into 
their own health care decisions whether competent or incompetent 
and takes us a long way down the road towards involuntary 
euthanasia. Al though Senate Bill 146 is presented to you as a 
Uniform Law, please know that not a single State in the Union has 
adopted it. 

Senate Bill 146 does not fully protect a patient's own choices and 
in some cases undermines patient responsibility for decision making 
by allowing patients to appoint an agent to make decisions for the 
patient even while the patient is competent. Competent adults 
should make their own health care decisions. 

The State should not legislatively create an environment in which 
"agents" or others than the patient, acquire the power to 
intimidate and prey on those of weak will. 

Senate Bill 146 discards that protection in current law that the 
delegation of authority must be in writing and be witnessed. Senate 
Bill 146 elevates Surrogates claiming to have authority to make 



health care decisions for incompetent patients to the status of 
"King". They can call for the discontinuation of reasonable non
burdensome life saving measures, even over the objections of family 
and physician. And, from a practical point of view, once those 
decisions have been made, no one, including family, doctor, or a 
judge can override them. 

Again as a practical matter, because the delegation may be oral and 
without witnesses, a surrogate cannot be effectively challenged 
even if the decisions he or she makes renders the patient dead. 

Section 6 of the bill provides that a surrogate may be designated, 
by an adult or emancipated minor, to make health care decisions on 
behalf of a patient who has chosen not to create an advance health 
care directive who subsequently is rendered incompetent. The net 
resul t is that even if a patient chooses not to establish an 
advance directive, believing that medical personnel will make 
professional medical judgments on his or her behalf, this bill 
makes possible the likely event that an unintended non-medically 
trained individual will be making health ca:;.:e decisions on the 
patient's behalf that do not reflect the patient's desires once he 
or she is rendered incompetent. 

Finally, Senate Bill 146 allows treatment to be withdrawn that a 
patient specifically requested should medical personnel decide that 
the requested treatment is medically ineffective or contrary to 
generally accepted health care standards. One stU(=~ based on 
physician interviews found that most often when arguments about 
medical effectiveness were invoked, quality of life consideratics 
were used to justify their position rather than which treatments 
were m~dically efficacious. 

Senate Bill 146 if implemented would radically alter who decides 
when important Health Care decisions are made. Please don't take 
those rights away from patients. Please vote to kill Senate Bill 
146. 

Thank you. 
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Mr. Chairman and members of the Committee, the Department of Health & Environmental Sciences 
(DHES) supports the proposed amended language to § 50-1-203, MCA. This section has been in 
place for 21 years and the proposed amended language updates it to be consistent with current 
needs and resources. 

The primary purpose of this bill is to modify required inspections of schoolhouses, churches, 
theaters, jails, and other buildings or facilities where people may assemble from mandatory to 
discretionary by changing the "shaW in line 13 to "may." The language is modified from 
mandatory to discretionary to remove a requirement for inspections that are not needed. Neither 
Local or State Public Health has staff to inspect all of the facilities named, but are able to inspect 
those that are requested by local public officials or are the subject of complaints. 

The DHES or local boards of health need to retain the flexibility and authority to conduct public 
health inspections in public places where persons may assemble. These inspections are to 
investigate complaints, prevent communicable disease epidemics, and address a variety of public 
health issues especially for vulnerable populations such as children or inmates. Broad language 
needs to be retained to maintain the ability to address changing community public health issues on 
an as-needed basis. 

In §50-1-203(1), MCA, the language requiring the department to conduct "sanitary· inspections is 
technically updated to "public health" inspections with deficiencies identified during the inspection 
re-identified by language modification from "unsanitary" to "public health". 

Also in Section 1, the language is removed which automatically classifies a facility as a public 
nuisance when deficiencies are found. Most inspected facilities, when notified of deficiencies, 
willingly make corrections and do not require action as a declared public nuisance. The DHES or a 
local health board may still petition a court to declare a facility as a public nuisance and requires 
abatement of a deficiency. 

Section 2 broadens the language to include injunctive relief to be certain the DHES or a local health 
board can seek closure of a facility immediately if there is sufficient risk to the health of the public 
and there is a rare instance where the facility does not agree to voluntarily close. It is not 
anticipated this situation would occur with any frequency, however, the ability to act if necessary 
should be provided. 

This bill reduces unnecessary regulatory requirements, but retains sufficient safeguards to protect 
the health of the public using public facilities. 
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