
MINUTES 

MONTANA SENATE 
54th LEGISLATURE- REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By CHAIRMAN BRUCE D. CRIPPEN, on February 1, 
1995, at 10:00 a.m. 

ROLL CALL 

Members Present: 
Sen. Bruce D. Crippen, Chairman (R) 
Sen. Al Bishop, Vice Chairman (R) 
Sen. Larry L. Baer (R) 
Sen. Sharon Estrada (R) 
Sen. Lorents Grosfield (R) 
Sen. Ric Holden (R) 
Sen. Reiny Jabs (R) 
Sen. Sue Bartlett (D) 
Sen. Steve Doherty (D) 
Sen. Mike Halligan (D) 
Sen. Linda J. Nelson (D) 

Members Excused: None. 

Members Absent: None. 

Staff Present: Valencia Lane, Legislative Council 
Judy Keintz, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 115 

Executive Action: None 

HEARING ON SB 115 

Opening Statement by Sponsor: 

SENATOR DOROTHY ECK, Senate District 15, Bozeman, presented SB 
115. The Constitution did require a bill of ethics to be enacted 
and the legislature has not been able to get that passed. This 
needs to be a bipartisan effort. They considered ways to 
implement an ethics bill which would save costs and would not 
create any new bureaucracy. They tried to place this function in 
the Secretary of State's Office. An interim committee was not 
appropriate to handle this, because it included just legislators. 
The Montana Ethics Advisory Council has had full public 
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participation. They have met allover the state. SENATOR ECK 
stated she especially likes the part of the bill which speaks to 
advisory opinions. In this way, public officials will have 
someone they can ask whether or not an action is ethical. The 
educational component is also very important. It is important 
for legislators, public employees and public officials to be 
sensitive to conflict of interest issues. Montana does not have 
a serious ethics problem. That is probably why it was defeated 
in the last session. We do have a very real problem in making 
sure that the government in Montana has the trust of the people. 
That is the real reason for initiating and passing this act at 
this time. She remembered a statement that Montana has laws that 
deal with illegal behavior, however, we have ethical concerns 
which are pretty fuzzy. The problem really is that most of the 
actions which are questioned under the current provisions aren't 
illegal or unethical; however, they are just plain tacky. This 
bill clarifies what is unethical. 

Proponents' Testimony: 

Mike Cooney, Secretary of State, stated his support of SB 115. 
Public confidence in the government is at an all time low. Here 
in Montana we have been spared the embarrassment that other 
states have faced. That does little to ease the public 
perception that those of us involved in government are good and 
decent hard working individuals. The relationship between people 
and our government is extremely complex. It is about equal parts 
of trust, accountability, competence, diligence and honesty. 
Nearly two years ago he appointed the Ethics Advisory Council to 
develop an enforceable code of ethics for public officials to 
present to this legislature. SB 115 is the product of their 
work. Montana is one of a few states without an enforceable 
ethics law. The one currently on the books was challenged in the 
early 1980s and the district court has prohibited its full 
implementation. It doesn't make good sense to wait for a wreck 
to happen if we can take reasonable steps to prevent the 
accident. Reactionary ethic legislation is not the best public 
policy. Government is for the benefit of the people it serves, 
not for the benefit of special interests. SB 115 is about the 
development of a meaningful set of regulations by which we, as 
public officials, can hold ourselves accountable to the people 
who pay our salaries. It will help bring accountability to 
government and it will implement a meaningful code of conduct for 
the many hard working employees and elected officials of Montana. 
SB 115 deals with five basic issues. The first issue is ethics 
enforcement. The bill establishes a vehicle for the enforcement 
of any ethics violation through use of the existing Office of 
Political Practices and the establishment of a citizen based 
ethics commission. The second issue is financial disclosure. SB 
115 tightens financial interest reporting requirements for public 
officials including high ranking government appointees. The 
third issue is limitation on gifts. This act limits the value of 
business related gifts which can legally be received by publ~c 
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officials. The fourth issue is guidance for the legislature. 
This measure provides a guide for the legislature to avoid 
conflicts of interest while allowing it the ability to develop 
its own rules to resolve specific problems. The fifth measure lS 

education. This proposal mandates the publication and 
distribution of educational materials covering what public 
employees can and cannot do. The Council held nine public 
hearings in six cities throughout Montana. It was the input from 
the people of Montana that guided them in their efforts to 
develop this reasonable approach that works for Montana. Mr. 
Cooney presented the committee with handout entitled "The Montana 
Ethics Act", 
EXHIBIT 1. 

John Vincent, Ethics Advisory Council, stated there is a great 
deal of public support for ethics legislation that addresses both 
the legislature and state employees in general. Secretary of 
State Mike Cooney responded to the failure of ethics legislation 
in the last session by creating the Montana Ethics Advisory 
Council. The Council entered this process with an open mind and 
with a commitment to taking in as much public comment as we 
possibly could. The Council did not receive any compensation. 
They held nine meetings and included the public to the greatest 
possible extent in those deliberations. This committee was a 
nonpartisan committee. They had two former legislators, David 
Hoffman and Mr. Vincent, as well as a crosssection of citizens 
from around Montana who had expressed to the secretary of state 
profound interest in ethics legislation. Local government has 
been excluded from the provisions of this bill in the spirit of 
Governor Racicot's initiative in regard to unfunded mandates. 
Local government being the closest to the people is fully capable 
of taking on matters such as ethics legislation in its own 
jurisdictions. The Council feels that they have developed a fair 
and balanced bill which takes into careful consideration the fact 
that Montana has a citizen's legislature as opposed to a full 
time professional legislature. Montana's state employees have a 
first rate record of ethical conduct and behavior. They didn't 
come up with the strictest ethics bill they could devise. They 
began and completed their work in the spirit of developing a 
piece of legislation that established reasonable guidelines. The 
City of Bozeman's code of ethics states that no official or 
employee shall accept a gift, gratuity, or favor from any person 
or entity. SB 115 contains a different set of standards and 
different criteria which is much more reasonable. There is a 
provision for educational trips which would involve lobbyists 
taking legislators to view or consider certain things that they 
feel need to be seen in order to make intelligent decisions on 
issues that face legislators. There is legislative authority to 
adopt rules in this bill relative to conflict of interests. The 
bill mandates that rules be adopted, however, it does not 
stipulate how to do it. Financial disclosure, the revolving door 
provision, and the educational aspects of this bill also reflect 
a reasonableness and a flexibility that is tailored to this 
legislature, given its record. The Council found out in its 
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research that states which have real problems in regard to ethics 
usually had no rules or regulations in place when those problems 
developed. When there are no rules, no one knows what 
parameters to use. A serious problem inevitably develops. There 
is strong public reaction to that and it is usually a very angry 
reaction. Then, almost inevitably, a very strict ethics law is 
passed. The public expects legislators and state employees to 
hold themselves to the same ethical standards and rules which 
they live and work under every day. The U. S. Congress just 
passed legislation that holds the institution of Congress 
accountable for the same work place laws that they have decided 
the rest of America needs to live under. Mr. Vincent submitted 
the written testimony of David Hoffman and Bernd Hoffman, 
EXHIBIT 2. 

Garth Jacobson, Chief Legal Counsel to the office of Secretary of 
State, presented his written testimony, EXHIBIT 3. One of the 
key focuses is on education. If this act accomplishes nothing 
more than provide education, a lot will be accomplished by it. 
The definition II any thing of value" is a key definition. That 
provides the details of what is reportable and may be received 
for gifts. Consultants are required to file reports. A 
consultant is strictly a person who is involved in a contract 
process of deciding who the contracts go to. A high level public 
employee is a person who is in a policy making decision. 
Representation by public officials and public employees is a 
moonlighting provision which talks about what forms of 
moonlighting are permitted or not permitted. Under conflicts of 
interest in votes, deliberations and discussions, the legislature 
has the latitude and·flexibility to deal with this issue on its 
own. Postemployment restrictions follow the logic that top level 
elected officials have greater restrictions in comparison to 
those lower on the ladder. Personal financial disclosure has 
five categories which require disclosure statements. The 
Commissioner of Political Practices handles the disclosure 
statements. Mr. Jacobsen noted that the establishment and 
composition of the Ethics Commission in section 19 is identical 
in structure to the reapportionment commission. There is a 
balance of two members from each party and the fifth member being 
approved by both parties. The Commissioner of Political 
Practices serves as a prosecutor and the Ethics Commission 
adjudicates these matters as well as providing ethics advisory 
opinions and education. The potential sanctions will include 
fines up to $2,000 and the recommendation for the person being 
removed from office, if appropriate. 

Betsy Horsman-Wiitala, Assistant Attorney General, stated she is 
present as a member of the Ethics Advisory Council. There are 
procedures for advisory opinions which are confidential, section 
46. The confidentiality may be waived by the person who requests 
the advisory opinion or by a majority vote of the Commission if a 
person makes public the substance of the advisory opinion. In 
the event that a complaint is made before the Commission, the 
Commission may ask the Commissioner of political Practices tq 
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investigate the matter. At the conclusion of the investigation, 
the Commissioner of Political Practices may enter findings of 
fact, describing the violations to the Commission and also to the 
person against whom the complaint has been made. The 
Commissioner of Political Practices can recommend other informal 
disposition. In the event that findings of fact are entered by 
the Commissioner of Political Practices there is a hearing held 
before the Commission. The procedures will follow MAPA. After 
the complaint is filed with the Commissioner of Political 
Practices and he makes a recommendation for hearing to the 
Commission, the person can come before the Commission and ask for 
a preliminary hearing. That preliminary hearing is confidential. 
The formal hearing is open to the public and those records are 
available for public review pursuant to Section 46 of the ethics 
act. There are provisions to create ramifications for frivolous 
complaints. If there are insufficient facts to constitute a 
violation, the Commissioner of Political Practices can dismiss 
the complaint. The statute of limitations is three years in this 
case. After the investigation by the Commissioner of Political 
Practices, the complaint can be dismissed if there is no clear 
and convincing evidence of a violation or if the claim is 
frivolous. If the Commissioner finds that the complaint is 
frivolous, there are substantial penalties as found in Section 42 
(6). There are aspects of this bill which will create parallel 
criminal ramifications. You could have a criminal and civil 
proceeding at the same time. 

{Tape: 1; Side: B} 

Bill Olson, AARP, stated that they endorse SB 115. 
was handed to committee. 

EXHIBIT 4 

Verner Bertelsen, Common Cause, stated that he supports SB 115. 
It provides a very inexpensive manner, a commission, to oversee 
the implementation of rules. The natural tendency is to resist 
anything which seems to restrict our actions. We need to assure 
the citizens of the state of Montana that this is the kind of 
conduct we can condone. 

Pam Merrell, Ethics Advisory Committee, presented her written 
testimony, EXHIBIT 5. 

James Polzin, Ethics Advisory Committee, stated he decided to 
join the Commission because he was tired of complaining about 
what the legislature was doing and asked himself if he could 
contribute anything. There is a system which says that the 
longer a bill or a constitution is, the more likely it is to be 
amended. He finds this bill not specific, yet specific enough to 
allow the legislature to function under it a long time. When he 
elects a legislator he elects that person because of his 
expertise. This bill addresses that and says that is fine as 
long as you are a member of a class. As a citizen and member of 
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this committee he wondered if an ethics bill could be put 
together. The result is extremely positive. 

Leo Giacometto, Governor's Office, stated they rise in support of 
SB 115. 

Alec Hanson, League of Cities and Towns, announced their support 
of this bill. There is nothing compelling the legislature to act 
on ethics legislation. This provides an environment to put 
together a very fair and balanced ethics bill. 

Bob Towe, Public Service Commissioner, presented his written 
testimony, EXHIBIT 6. 

Howard Gipe, Flathead County Commissioner, stated that MACO 
supports SB 115. 

J. V. Bennett, MontPIRG, stated that they rise in support of SB 
115. 

Rusty Harper, State Auditor's Office, stated that State Auditor 
Mark O'Keefe encourages passage of this bill as a beginning of 
restoring public trust in the political process. 

Beth Baker, Department of Justice, stated they support this bill 
because they think their employees and the public they serve 
should be able to know the rules that govern their conduct. She 
highlighted the advisory opinion, Section 26, stating it is a 
good provision. The attorney general has been requested for an 
opinion on the ethics laws, but the opinion process they have 
doesn't work well for these situations because it is not designed 
to address specific factual issues. It is a public process and 
their is no room for confidentiality. The advisory opinion 
process would be much better to address ethical issues. 

Amy Pfeifer announced her support of the bill. There are a 
couple of concerns. She and her coworkers are concerned about 
the impact should they be designated high level public employees 
by a department director who is a political appointee and changes 
every few years. As attorneys hired because of their previous 
family law experience and practicing strictly family law, which 
is what they do in the Child Support Enforcement Division, given 
the fact that their division has 42,000 cases in this state, 
their concern is should they ~uit their public employment there 
would be a severe restriction on their ability to practice family 
law for the year after they quit. If they were a high level 
public employee, they would be subject to the financial 
disclosures required in the bill and this leads them to concern 
about their privacy interests. Section 14 states that the 
financial disclosures are kept for five years unless you are a 
public or elected official. Public or elected officials' 
disclosures would be kept for three years. That would mean the 
public employees financial statement would be kept for two years 
longer than the higher level elected official. 
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Debbie Smith, Common Cause, commented that they support SB 115. 
She pointed out to the committee that this Commissioner has 
already asked for substantial resources in order to implement 
Initiative 118 and proposed SB 98. We believe that all of those 
resources should be considered together. 

Jeff Miller, Administrator of Income and Miscellaneous Tax 
Division, Department of Revenue, stated that he approached 
SENATOR ECK regarding an amendment. They would like to make 
explicit the annual filing of income tax returns. 

Opponents' Testimony: 

Michael J. Gonsior presented his written testimony, EXHIBIT 7. On 
behalf of Montanans for Better Government he stated that their 
organization is concerned about three major ethical problems. 
First is public employees serving in partisan political 
positions. Second is the use of taxpayer funds to influence 
ballot issues. Their third concern is the use of taxpayer funds 
to pay for lobbying. SB 136 better addresses their concerns. 

Dick Mojja commented that he is here out of frustration of the 
open meeting laws and elections laws. One of the things missing 
from the ethics bill is the position of the citizen and his 
ability to bring a complaint. If you bring a suit against a 
public official, someone will have to represent them. The county 
attorney would represent the individual public employee. He has 
a complaint filed with the Office of Political Practices since 
last June. It hasn't gone anywhere. If this bill is passed, 
there will have to be additional staffing. He feels this bill 
establishes another judiciary system over and above the present 
judicial system. We are establishing a bureaucracy which mayor 
may not do the job. In the case of Conrad v. State, which dealt 
with opening meeting laws, there were penalties of $500 and/or 
six months in jail. The Supreme Court held that to be vague. 
The problem with that situation is mixing criminal penalties with 
civil law. That is what is being done here. You cannot 
legislate ethics anymore than you can legislate morals. We need 
a simplistic law. 

Ross Best stated that for the last year and a half he has been 
looking at the Montana conflict of interest situation. He 
opposes SB 115. He recommends adoption of SENATOR BAER'S 
proposal with some revisions. This committee was told by Mayor 
Vincent that under the current code of ethics, there is no 
enforcement capability whatever. This committee was also told by 
Mr. Jacobsen that the current code of ethics is a dead body of 
laws. That is because county attorneys and the attorney general 
have been unwilling to enforce. There is nothing inherently 
wrong with the current code of ethics except that in specific 
areas more detail may be appropriate. The Montana Constitution 
requires that the legislature establish a cede of ethics 
prohibiting conflict between public duty and private interest for 
members of the legislature and all state and local officers and 
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employees. In response to that, the legislature adopted the 
current code of ethics in 1977. This states that when conduct 
departs from the fiduciary duty, the public officer or employee 
is liable to the people of the state as a trustee of property and 
a beneficiary, and shall suffer such other liabilities as a 
private fiduciary would suffer for a breach of trust. The county 
attorney of the ,county where the trust is violated may bring 
appropriate judicial proceedings. The public trust and this code 
of ethics have been radically misunderstood. The code states 
that violation of the rules of conduct constitute breach of 
fiduciary duty. There is no Montana Supreme Court decision or 
Montana Attorney General's Opinion addressing the code of ethics. 
There is no case law which says that this code of ethics is a 
dead body. SENATOR ECK'S bill has a defect in that it excludes 
local government. The Constitution clearly says that the code of 
ethics is to prohibit conflict for members of the legislature and 
all state and local officers and employees. Unless you set in 
motion the process of amending the Constitution and the people 
vote for it, any code of ethics which does not cover public 
employees will be unconstitutional. Mr. Best believes that the 
best way to achieve proper enforcement, attention and education 
about ethics in Montana is to allow citizens an active role. 
Most county attorneys are not interested in prosecuting their 
peers. He feels that a citizen should have a right to ask the 
district court to deal with ethics violations. 

Tony Tweedale stated he noticed that the language in the bill on 
public trust had been dropped. Putting it back in the bill would 
make the law more enforceable. 

SENATOR BRUCE CRIPPEN announced that a subcommittee has been 
appointed. After consultation with the Vice Chair SENATOR AL 
BISHOP and Senate Minority Leader SENATOR MIKE HALLIGAN, the 
Chair appointed SENATOR LORENTS GROSFIELD to chair the 
subcommittee. Other members of the committee will be SENATOR AL 
BISHOP, SENATOR LARRY BAER, SENATOR SUE BARTLETT, and SENATOR 
LINDA NELSON. The committee will look at both bills to see if 
there is a possibility of combining the two. The public will be 
noticed. SENATOR DOROTHY ECK and someone from the Secretary of 
State's Office, possibly Mr. Jacobson, should be involved. The 
subcommittee will have the opportunity for continued examination 
and questioning of witnesses who have testified. 

Informational Testimony: None. 

Questions From Committee Members and Responses: 

SENATOR BAER thanked SENATOR ECK and everyone in the Secretary of 
State's Office for their efforts in bringing forth this bill. He 
has concerns with the bill although he agrees with the major body 
of it. He is concerned about what it does not do. Hopefully 
combining the two bills will create a quality product. 
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SENATOR RIC HOLDEN, in reference to the financial disclosure 
section, questioned how far that section would reach for school 
board members, county commissioners, and other public officials. 
SENATOR ECK commented that financial disclosure applies to state 
officials only. It does not apply to local officials or school 
boards, etc. They may come up with their own regulations. 
SENATOR HOLDEN questioned what kind of social programs would need 
to be cut to fund this project. SENATOR ECK stated she would not 
cut a single one. She recognized that the fiscal note is a 
problem. State government funds a lot of advisory committees. 
She doesn't feel that very many of them are as important to 
building public trust and confidence as ethics legislation. 

SENATOR STEVE DOHERTY asked Mr. Gonsior whether he believed that 
spouses of the legislators should be barred from working for the 
legislature. Mr. Gonsior asked if they were full time employees 
and whether they were a part of the state retirement system and 
received salaries all year long. SENATOR DOHERTY stated "no". 
Both parties have had spouses of sitting legislators working at 
the legislature. Is that a conflict of interest? Mr. Gonsior 
stated that was a thorny issue. If that legislator is voting on 
how much that employee would be paid, that presents a problem. 
The legislator would have to abstain from voting. 

SENATOR HALLIGAN stated the fiscal note indicates the need for a 
full time prosecutor and investigator, however, in neither of 
these assumptions there is no revenue attributed to fines to pay 
for this. Mr. Cooney stated that if these matters were 
prosecuted properly there would be fines levied and those dollars 
would be used to support the function of this operation. SENATOR 
HALLIGAN asked Ed Argenbright, Commissioner of Political 
Practices, if he could explain the fiscal note in more detail. 
Mr. Argenbright stated that he purposefully did not testify on 
the bill because it will impact his office, however, he did 
participate in preparing the fiscal note. He has no way of 
knowing what kind of revenue would be generated in fines. The 
thrust of his work in developing the fiscal note was in terms of 
staffing. His office is staffed by two assistants and himself. 
They are at the point where another straw breaks the camel back. 
They were looking at the additional investigative requirements, 
the prosecutorial requirements before the commission, and they 
came up very conservatively with the FTE. SENATOR HALLIGAN 
stated that he assumed he supported the ethics reform. SENATOR 
HALLIGAN asked Mr. Argenbright if the legislature could handle 
this without a price tag. Is enforcement necessary if it costs 
money? Mr. Argenbright answered that if the impact will be felt 
on his staff and his office, he could not possibly handle it with 
his current level of resources. 

SENATOR NELSON, in referring to the gift section, questioned 
whether a $25 check to cover mileage at a speaking engagement 
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would be acceptable under this section. Mr. Cooney stated it 
would be acceptable, however, under this law, after meeting the 
$500 aggregate limit, this would have to be reported on her 
financial disclosure. There is nothing in the bill preventing 
her from accepting those types of things. If the $500 was not 
exceeded, those gifts would not have to reported. 

SENATOR HALLIGAN asked for clarification of the conflict of 
interest section for a legislator who is an attorney or CPA. He 
may need to call the Secretary of State to ask about 
incorporation papers he filed for a client or he may need to call 
the Department of Labor regarding another case. He feels he 
would not be able to represent a client with a routine call to 
check on the status of anything for a client during the session. 
Ms. Horsman-Wiitala commented the consideration of that is 
whether you are a sitting legislator at the time attempting to 
use influence. It also deals with ministerial acts versus acts 
of discretion. SENATOR HALLIGAN further commented that while 
serving in the legislature he needs to check on cases. He does 
not know whether the state employee would consider that 
ministerial or attempting to use his influence. 

SENATOR DOHERTY asked Mr. Cooney if there was any way to have 
significant ethics reform without a price tag in Montana. Mr. 
Cooney stated the counsel looked at this in great detail. They 
examined a number of different models which might be used. 
Walking the fine line as well as being able to enforce ethics 
laws, they came to the conclusion that this was about the only 
reasonable way to do it. 

Closing by Sponsor: 

SENATOR ECK stated that she appreciates the fact that a 
subcommittee has been set up to do some real work on the two 
bills. By working together they should be able to come up with 
some solutions, probably even to the cost. The Governor's Office 
is interested in seeing if they can't shave off some of the costs 
since this will assign a number of duties to the Commissioner of 
Political Practices. 
EXHIBIT 8 and 9, additional handouts. 

EXECUTIVE ACTION ON SB 13 

Motion/Vote: SENATOR HALLIGAN moved SB 13 BE TAKEN OFF THE 
TABLE. The motion CARRIED UNANIMOUSLY on oral vote. 
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Adjournment: The meeting adjourned at 12:05. 

an 

ry 

BC/jjk 

950201JU.SM1 



The original of this document is stored at 
the Historical Society at 225 North Roberts 
Street, Helena, MT 59620-1201. The phone 
number is 444-2694. 



1 

ROLL CALL 

I NAME 

BRUCE CRIPPEN, 

LARRY BAER 

SUE BARTLETT 

AL BISHOP, VICE 

STEVE DOHERTY 

SHARON ESTRADA 

MONTANA SENATE 
1995 LEGISLATURE 

JUDICIARY COMMITTEE 

DATE 

I PRESENT 

CHAIRMAN ~ 
/// 
~/ 

CHAIRMAN ~ 
/ 
.~ 

LORENTS GROSFIELD ~ 
MIKE HALLIGAN 

RIC HOLDEN 

REINY JABS 

LINDA NELSON 

SEN:1995 
wp.rollcall.man 

v/ 
~. 

~ .. 

1-/ 

d-/- 9 ~-
I 

I ABSENT I EXCUSED I 



THE MONTANA ETHICS ACT 

The Montana Ethics Advisory Council .................................. 4 

A History of the Mot:ltana Ethics Act ................................... 6 

Executive Summary ................................................ 8 

Questions and Answers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 10 

Section Analysis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 14 

The Bill ........................................................ 24 
§B Intent and Purpose ...................................... 24 
§C DeflllltlOns ............................................ 24 
§D Nepotism. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 
§E Misuse of Office ........................................ 28 
§F Representation by Public Officials and Public Employees 28 
§G Conflicts of Interest in Votes, Deliberations and Discussions ......... 29 
§H Restraints on Solicitation or Acceptance of Gifts and Gratuities 29 
§I Private Interests by an Official or Public Employee in Public Contract . . 30 
§J Actions Taken While Negotiating for Employment . . . . . . . . . . . . . . . . 31 
§K Post Employment Restriction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31 
§L Blind Trusts ........................................... 32 
§M Personal Financial Disclosure ............................... 32 
§N Commissioner of Political Practices Handling Disclosure of Statements . . 33 

§O Information Required ................................ 34 
§P Review of Statements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34 
§Q Access to Statements ................................ 34 
§R Technical Violations of Disclosure Requirement ............. 35 

§S Establishment and Composition of the Montana Ethics Commission ... 35 
§T Meetings. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35 
§U Removal of a Member ............................... 35 
§V Expenses for Members ............................... 36 
§W Commission Staff .................................. 36 
§X Prohibition on Political Activity . . . . . . . . . . . . . . . . . . . . . . . . 36 
§Y Prohibition on Lobbying Activity . . . . . . . . . . . . . . . . . . . . . . . 36 
§Z Advisory Opinions ................................. 36 

§AA Conduct of Investigations .................................. 37 
§AB Adoption of Rules .................................. 37 
§AC Prescription of Forms and Preservation of Documents ......... 37 
§AD Access to Information for Investigations .................. 37 
§AE Annual Report .................................... 37 
§AF Publication of Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38 



MARK DAVID HOr:FM!\N 

.~NDR::Vv P. ~,UENRAf.'1 

JERIL.HOFF'MAN,CLA 

Feb]~UaI~y 1, 1995 

(406) 683·2391 
FAX: (';06) 683·2233 

senate Judiciary Committee 
Capital Building 
Hel(~na .. HT 59720 

FEB 01 '95 09:28 

224 NORTH MONTANA 

P,O. BOX 1366 

DiLLON. MONTANA 59725 

Dea:r Chairman Crippen and Hembers of the Coromi ttee: 

Please accept this letter as my testimony in support of 
Senator Eck,'s senate Bill 115, the Montana Ethics Act. 

I s(3rved on secretary of state Cooney's Ethics Advisory 
Council and participate:d in drafting the Legislation. 
The Committee put a lot, of thought and effort into the 
Bill, and I support the: proposed legislation in its 
entire1:y, 

HOW'9ve:c T I particularly :;upport the enforcement 
provisions contained \'lithin the Bill. Enforcement was 
a problem in every piece of model legislation and 
existing law from other :3tates that we reviewed. It is 
certainly a problem with the ethics laws currently on 
the books in I-lontana. 

This Bill is designed to create a two-tiered approach 
to enforcement. The first tier I refer to as 
"prospl~ctive enforcement". This means that anyone 
affected by the legislation has the opportunity to ask 
the Co;:nmis:sion for an advisory opinion regarding 
conduct prior to engaging in the conduct. 

The Advisory opinions also serve to educate all people 
affected by the Bill through the issuance of opinions, 
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and th.~ opinions will ce:ctainly help to shape the 
dir'8ction of ethical bElhavior for the future. 

The second tie'r of the enforcement provisions I refer 
to as II actual enforcement,". This Bill is designed to 
put teeth into the law and punish those who choose to 
engage in illegal conduc'C, both civilly and criminally. 

It is very important tha'c enforcement ultimately be 
separa'ted :Erom the Commi:3sion to provide neutral and 
dispassionate imposition of justice. This Bill does 
exactly that. 

As a forme:r prosecutor I I am extremely comfortable with 
the enEorc;~ment provisio::ls contained within this Bill 
and I urge you to move the Bill onto the Senate floor 
with a II do pas s" recomrnenda tion for further discussion. 

Thank you for considering this testimony and I 
apologize for not being here in person. 

Yours very truly, 

DH/dk 
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I've lived in Montana for over twenty years and worked for both State and Federal 
Government. I am currently employed by the Internal Revenue Service where among other 
duties I serve as the Ethics Coordinator for the Montana District. When I heard about the 
Ethics Advisory Council being formed, I volunteered to serve and provide whatever value 
my training knowledge and prior experience could bring to the Council. I would like to 
offer my comments for the record regarding the proposed Ethics Legislation. 

I am proud of the efforts of the members of the Council, and the support we received from 
the Secretary of State, Mike Cooney and his staff. I won't belabor that the Council worked 
hard at combining all the best ideas available from existing ethics legislation and from the 
perspective of each member of the Council, nor that we made every effort to solicit public 
input, or used a reasonable approach to the final language of the proposed Ethics Act. 

All this was done of course, and more. But I would like you to consider my perspective of 
what I believe is the intent of the Ethics Act. It is an act of commitment, a promise to the 
people of Montana. It is a declaration of intent by all those who serve at the will.of the 
people, either directly through elected office, or through government employment. 

For those who question the need for such a promise, for such a commitment to the public, 
I would invite them to read any public opinion poll. The public trust in government is at 
an all time low. The perception that government is unresponsive to the will of the people 
echos only the sentiment that government employees are lazy, unethical and self serving. 

I feel like I may sound somewhat patronizing, because I know you have heard all of these 
concerns or opinions expressed by those you are here to serve. Are these perceptions real? 
are they justified? You tell me. And then tell me what difference it makes if their 
perceptions are real or unjustified. People vote with their heads and their hearts. They may 

. know what's right, but they sense something is wrong in the way government works. 
For the IRS, what people perceive, or what people believe, costs the government billions 
of dollars annually. It is estimated that for each percent of people perceiving the income 
tax'system to be unfair and fail to file a tax return, the government looses between $7 and 
$10 Billion. I don't have to detail what that means to the rest of us who try to pay our fair 
share, but are expected to cover the shortfall, or the services that go unfunded because of 
revenue shortages. 

In Montana people are trying to tell you what they perceive about state government. Are 
they telling you by the way they vote and by the initiatives they create? I believe a major 
underlying cause for many of the issues facing us is the public's perception and lack of faith 
in government. I believe a self imposed set of rules and expectations such as those 
proposed in the Ethics Act will go a long way towards responding to the public mistrust of 
government. The Act alone, won't restore the public confidence in government or 
government service. It is a declaration of good intention that must be supported by deeds. 
It is a statement of honor and commitment to ethical behavior in conducting the public's 
business. I believe this act symbolizes a handshake, an act of good faith between all of us 
who serve in government and the people of Montana. 
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Mr. Chairman and members of the Senate Judiciary Committee. 

For the record I am Garth Jacobson, Chief Legal Counsel to the 

office of the Secretary of State. I also appear today as a 

member of the Ethics Advisory Council, (EAC) which drafted SB 

115. In addition, my educational background includes a Masters 

in Public Administration degree from the University of Montana 

with a masters professional paper entitled "Conflict of Interest 

Laws in the State of Montana" (1993) . 

The focus of my testimony in support of SB 115 today centers 

around the history of the ethics laws and a brief overview of the 

act. 

In the history of the ethics laws in Montana, the attitude 

of many early day officials can be summed up in a quote from 

Molly Ivins describing the Texas Legislature, "As they say around 

the legislature, if you can't drink their whiskey, screw their 

women, take their money, and vote against them anyway, you don't 

belong in office."l Certainly during the early days of 

statehood, the battles of the copper kings developed a public 

perception that good money was to be made by serving in public 

office and not just from the salary received. While there 

existed some ethics laws, the paucity of court cases suggests 

that either there was little enforcement of these statutes or 

there was never a challenge to the proceedings. 

IMolly Ivins, Molly Ivins Can't Say That, Can She? (1991), 
1. 



In 1972 the Montana Constitutional Convention dealt with the 

issue of conflict of interest. After having discussed different 

approaches to dealing with ethics issues the delegates took a 

more general approach to read in its present form found at 

Article XIII, S~ction 4. 

Code of ethics. The legislature shall provide a code 
of ethics prohibiting conflict between public duty and 
private interest for members of the legislature and all 
state and local officers and employees. 

In describing the purpose of the provision Delegate Vermillion 

said: 

III think Mr. Aronow has brought up a very important 
area here, the conflict of interest; but as you can see 
from the questions that have been raised tonight that 
it is a difficult area to deal with in a constitution. 

The 1989 Constitution has several sections on it 
and I think perhaps this broad area in the proposed 
section might mandate the Legislature to have conflict 
of interest laws but that for us to spell them out here 
might prove to be a difficult task. But if we do 
mandate, we do ask the Legislature to have conflict of 
interest laws, as in the case of Florida, I think that 
the Legislature would see fit to follow up on this and 
give us some good, workable laws to take care of some 
of the problems that Mr. Aronow has pointed out, and 
some of the other delegates here have pointed out. 
Conflict of interest is an important area; it's a 
problem that has been developed and [sic] think with 
this section that I propose, we would not find 
ourselves getting into an area of problem, but instead 
leave it up to the Legislature. ,,2 

What is most revealing about Delegate Vermillion's comments 

is his recognition of the difficulty of the subject matter. It 

may not be hard to recognize a conflict of interest when it 

occurs, but it is hard to establish provisions to prohibit it. 

Five years after the enactment of the 1972 Montana 

2Mont. Const. Con. 1972, Trans. Vol. IV at 796. 

2 
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L 5 B /15 -Constitution the 1977 legislature tried to implement this 

provision. The 1977 legislat·ure passed HB 462 which established 

"The code of ethics for elected officials and prohibited 

conflicts of interest." However, despite the enactment of a code 

of ethics, the legislature failed to establish any workable 

enforcement mechanism. The original form of the bill, which 

contained enforcement procedures, failed on second reading in the 

House on a 46-48 vote. After the bill failed to pass the House, 

it was sent back to committee. Almost all of its teeth were 

pulled, including the entire section dealing with enforcement. 

The bill then passed and remains the law today. 

The legislature created a limited enforcement section that 

gave the Secretary of State the authority to: (1) issue advisory 

opinions, (2) keep and permit public access to voluntary 

disclosure statements and (3) "make rules for the conduct of his 

affairs under this part.,,3 

In 1982, the First Judicial District Court ruled this 

limited enforcement to be unconstitutional. Judge Bennett issued 

an "Opinion and Order," dated July 9, 1982, which found 

unconstitutional the statutes that granted the Secretary of State 

authority to issue advisory opinions. 4 Judge Bennett, in a 

cleverly worded opinion, expressed the entire matter as follows: 

Conceding, for the sake of argument only, that the 
legislature intended the opinions called for by 

3See Mont. Code Ann. § 2-2-132. 

4State, ex rel. Hegsted et al. v. Jim Waltermire, et al., 
First Judicial District, Cause No. 47692 (1982). 

3 



Sections 2-2-132(1) to have something to do with the 
code of ethics laid down in the rest of the statute, 
one is left to speculate as to whether these are 
opinions as to the rules of conduct and the violation 
of a fiduciary duty (covered by Sections 2-2-104, 2-2-
Ill, 2-2-121 and 2-2-125), in which case they would be 
legal opinions, or whether they are opinions having to 
do with ethical principles (covered by Sections 2-2-105 
and 2-2-122), in which case they would be moral 
opinions, not having to do with the legal concept of 
breach of public trust. And it would seem that if the 
opinions were legal in nature they would be trenching 
on the prerogative, generally considered up until now 
to be exclusive, of the attorney general. (Section 2-
15-501(7) and the common law antedating out statehood.) 
If, on the other hand, the opinions were moral in 
nature it would seem they would be trenching on the 
prerogative of the Pope "and other ecclesiastical 
authority. It is difficult to believe that the 
legislature intended to establish the Secretary of 
State as either an auxiliary attorney general or the 
state's vicar of morality, yet those seem to be the two 
functions assigned by the section in question. 
Nothing, nothing at all, is provided the hapless 
Secretary of State in the way of guidance as to why, 
what, when, where or how these opinions are to be 
generated. The mystery created by the cryptic 
legislative command is so deep the Secretary was moved 
to ask the legal advice of the individual he apparently 
was intended to replace, the attorney general, on not 
one but nine principal issues and approximately 36 sub­
issues before he could proceed with any confidence to 
sanitize the body politic. (July 24, 1981 letter.) 
The attorney general shrewdly limited his answers to 
three (Opinion 39-31, 9/01/81). He advised the 
Secretary had no choice, he must issue some kind of 
opinion to anybody that might ask about anything 
without mentioning anybody's name. Whereupon, the 
Secretary provided his own guidance by way of 
promulgating an extensive body of law, in the form of 
rules, and establishing 'an advisory commission, 
presumably to provide the advice and direction denied 
him by the legislature and the attorney general. 

All to the point that no one, however insightful of 
legislative intent, could possibly provide 
administrative implementation of the section in 
question with any confidence that he was carrying out 
the will of either the electorate, expressed in their 
approval of the 1972 Montana Constitution, or of the 
forty-fifth legislative assembly. By simply 
authorizing the Secretary of State to "issue advisory 

4 
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opinions" the legislature ceded nearly its entire 
constitutional obligation and authority to effectuate a 
code of ethics to that officer and, we hope, wished him 
well. s 

With that opinion the conflict of interest statutes met a 

major blow. There now exists little if any enforcement 

capabilities in the code of ethics. In essence the Montana code 

of ethics is a dead body of laws. Only public shame through the 

press provides negative sanctions against public officials who 

might violate the laws. 

Legislators from both parties have made many attempts to 

enact understandable and enforceable ethics laws. However those 

attempts have always come up short. The difficulty in enactment 

of these laws comes from these major concerns. First, no set of 

laws can change the character of all the individuals asked to 

follow them. Second, not all conflict of interest situations can 

be identified or prevented. Third the laws must be balanced and 

reasonable and not overly restrictive to be respected and 

enforceable. This balance is extremely difficult to achieve and 

causes much disagreement amongst reasonable people as to what is 

the minimal acceptable behavior of public officials and 

employees. Finally the enforcement of ethics law must promote 

ethical politics and avoid political ethics. 

Given this history and difficulty of the task of trying to 

avoid previous failed attempts, the EAC developed the legislation 

before you today. This legislation was developed from model 

SIbid., 3, 4. 

5 
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legislation prepared by the Council of State Governments, through 

its subgroup the Council on Governmental Ethics Laws (COGEL). 

The EAC believes that the "Model Law for Campaign Finance, Ethics 

and Lobbying Regulation" (Model Act) offers a balanced and 

comprehensive approach to addressing conflict of interest issues 

identified. However the EAC made adjustments where necessary to 

recognize the attitude of the people of the state and its part 

time citizen legislature. 

The following is an overview of this legislation. Other 

committee members will explain in more detail certain provisions 

and logic of the proposals. 

SB 115 addresses three integrated concerns. First it tries 

to prevent ethics violations through education, advisory opinions 

and disclosure of gifts and financial interests. Second it 

establishes definable minimum standards for the treatment of 

conflicts of interest. These provisions include prohibitions 

against the acceptance of gifts that would influence a decision, 

the misuse of office, revolving door limitations, limitations of 

moonlighting outside employment, and related matters. Third it 

establishes an enforcement procedure which mitigates the politics 

that can enter the process. 

The section analysis contained in the blue booklet provides 

an executive summary of the sections. Let me just hit the high 

points. See Blue book page ~4. 

In conclusion the history of the ethics laws in Montana 

shows that up to today no one has resolved the problem of how to 

6 
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get meaningful conflict of interest legislation passed. It 

resembles the children's story about, "Who will bell the cat?" 

Through efforts of the EAC we have taken on the seemingly 

impossible task of preparing reasonable comprehensive ethics 

legislation. We now urge your passage of SB 115. 

7 
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Statement of Pam Merrell 
Ethics Act --SB 115 

Good morning. My namc is Pam Merrell. I am a Vice Prcsident and thc Sccretary of Montana 
Power Comany. As part of my work with Montana Power. I sharc rcsponsibility with the General Counsel 
for thc Company's Codc of Conduct and cthics matters. 

For all of the reasons that have already been described to you, I heartily endorse this legislation 
which will create for Montana a real, enforceable and useful ethics program. I think it is important for me 
to note that our Council did not conclude that Montana needed such a program because of widespread 
ethical \iolations or eithical problems. Rather. we determined that having an ethics program was 
necessary to prevent cthical problems in State government through having dcfinitive rules of thc game, 
having mcchanisms for educating people about ethical concerns and the rules of the game, for enforcing 
the rules, and. importantly, through providing a process and a place where ethical questions and issues 
can be addressed before they ever become a problem. As Garth Jacobsen has already explaincd an ethics 
program of this type does not currently exist in Montana. 

How docs this state of affairs in Montana compare to the business world? Ethics in business is a 
very high profile issue today. And. most larger companies. such as Montana Power. have Ethics Codes, or 
Codes of Concuct, \vhich sct out the rules for ethical behavior in a company. These Codes cover many of 
the same issues covered by this legislation--e.g., conflicts of interest, acceptance of gifts and 
entertainment, and disclosure of interests which may conflict \\ith the intersts of the company. Further, 
these Codes are enforceable through employment sanction remedies. And. just as is proposed in this 
legislation, companies often have ethics officers who are responsible for administering company ethics 
programs, training employees about the code and ethical conduct generally. These ethics officers are also 
responsible for interpreting the Codes and for providing "advisory opinions" about potential ethical 
problems. It makes sense to me that ethics are no less important in the conduct of government than in 
business, and, arguably, more important in government. I believe that Montana should have at least as 
full an ethics program as most large business. 

Garth has also asked me to spend a few minutes discussing the provisions in the Act concerning 
gifts and gratuities. The Act prohibits the acceptance of anything of value by state elected officials or state 
employees, unless it can be clearly shO\m that the acceptance was unrelatcd to the holding of public office 
and unrelated to any matters pending before the relevant governemcnt body. Section 8 (6). The purposc 
of this provision, is, of course, to avoid the fact of and the appearance of improper influence of 
government officials in the performance of their duties. 

This blanket prohibition, however, is subject to various exceptions, which are explicitly excluded 
from the definition of "an)thing of value". The exceptions include various things such as gifts from 
relativcs, meals or entertainment with a value of $25 or less per occasion, or other gifts of nominal value. 
Another exccption to the prohibition is for certain educational activities (for example trips) where. prior to 
the acti\ity. it can be shO\m that it does not place the recipient under obligation, serves the public good 
and is not la\ ish or extravagant. Section 3 (1 )(b). 

Additionally, as part of the reporting prO\isions, Sectionl5. gifts must be reported to the extent 
that in the agreegate they exceed $500 in a year. However. receipts from lobb)ists need not be reported 
because they are required to be reported by lobbyists already. Thus, anything of value received as a gift 
must be reported to the extent that the things of nlue. in the aggregate, exceed $500 in a year. 

Thank you for your consideration, and I hope that you will assure that Montana has a effectivc. 
enforceable govenment ethics program b)' voting to enact this legislation. 



TESTIMONY OF BOB ROWE 
IN SUPPORT OF SENATE BILL 0115 

FEBRUARY 1, 1995 

Mr. Chairman and Members of the Committee: 

My name is Bob Rowe. I am the Public Service Commissioner from 

Northwestern Montana.1 I strongly support the Montana Ethics Act. 

I have followed the work of the Ethics Advisory Council over the past eighteen 

months. I testified before the Council, provided it copies of work being done at the 

Public Service Commission, observed the Council's meetings, and read its reports. 

The citizens of Montana were very well served by this diverse group of volunteers. 

The Council's work parallels my own interest in ethics and work I have done at 

the Commission. I am fairly new both to public employment and to elective office. 

You have probably all experienced the powerful sense of responsibility and duty which 

comes with serving the public. This duty is one source of ethical principles and the 

best guide to ethical action. In part, the concept of duty is a specific example of the 

obligations of "citizenship" which led many of you to serve as legislators. 

Ethics does not mean just avoiding bad acts. More importantly, ethics is a 

positive obligation of public service, and should be built into our ongoing work. At the 

PSC, this meant drafting our own set of ethical guidelines. The PSC Guidelines are 

the product of many months of thoughtful discussion and debate among 

Commissioners and staff. My initial proposal to the Commission was based on the 

Code of Judicial Conduct, a sometimes complicated document. The challenge was to 

identify core principles and state those principles simply and memorably. The work 

leading up to the Guidelines helped strengthen an ethical environment as much as do 

the Guidelines themselves. 

1r am speaking for myself, and not for the Public Service 
Commission. 
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Since adopting the Guidelines, we have continued to "build in" ethics. 

Commissioners and senior staff met with a leading ethicist, Michael Josephson.2 

Individual commissioners and staff have participated in and presented training on 

ethics at various professional events. I frequently discuss the ethical implications of 

various decisions with other commissioners and staff. 

Some form of enforcement is important. The lack of effective enforcement is 

one reason individual agency guidelines are important but not by themselves sufficient. 

However, to the extent ethics is made a part of how one conducts oneself, and how 

an organization conducts its business, situations requiring enforcement will decrease. 

Much like "zero defects manufacturing," whenever enforcement is required, there has 

been a failure. 

The better approach is to create work settings where basic ethical principles are 

"part of the culture." Public servants should be encouraged to ask questions about 

their own conduct and the actions of their agencies., It's always good to raise ethical 

questions. Often, those questions will have more than one answer. 

Ethical rules for public servants build in part on some basic concepts of 

citizenship (the Jeffersonian concept of "civic virtue"). In addition to responding to 

public concern, the Advisory Council's volunteer work shows that Montanans do have 

a strong sense of "citizenship" as Montanans. 

The Montana Ethics Act and the process which produced it are important parts 

of continuing to build strong ethics in public service. I sincerely thank Secretary of 

State Cooney, members of the Ethics Advisory Council, Senator Eck, and the 

members of this Committee for your important service. 

2Montana Power Company deserves credit for making this opportunity possible. 
Mr. Josephson was invited to Montana to speak with MPC's board of directors and 
shareholders. 
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Gru. I.~'J.. ___ Se ~ 
As I said in my testimony regarding Senate Bl11 136 last wE'ek, I am 
among those who think that public employE'E's should bE' barred from 
political candidacy; so my support for SE'nate Bill 136 was not 
unqualifiE'd. I am even IE'sS enthusiastic about Senate Bill 115. Among 
my concerns are that Senate Bill 115 appliE's [~ly to statE' emploYE'es, 
candidates. and commissioners, and not to local govE'rnments, school 
boards, or othE'r public entities. Nor does SenatE' Bill 115 require 
public employees to takE' leave without pay while sE'rving in thE'ir 
elective political capacities. Nor am I convinced of the necE'ssity or 
desirability of yet anothE'r state government commission, as would bE' 
established by Senate Bill 115. Perhaps most importantly, the wording 
of paragraph 2 of Section G renders Senate Bill 115 virtually impotent 
with respect to certain conflict of interest problE'ms about which many 
Montanans arE' 50 deeply concerned. 

Although I am a member of Montanans for Better GovernmE'nt, I am 
represE'nting only myself today. ThE' issue of E'thics is onE' about which 
there are widely varying opinions--in thE' public at largE' as well as 
among thE' members of Montanans for BE'ttE'r Government--so I cannot spE'ak 
for all our members on this mattE'r. SomE' of us favor continuing to 
allow public employees to seek and serve in partisan E'lective positions 
without first resigning their civil servicE' jobs. provided therE' arE' 
nl. 1 e';=, to pn;",/erd. "double .... dipping" ci.nd to dE!,:~.1 (!.Iith con'flicts; crf interE'st 
(as proposed by Senator Baer in his SenatE' Bill 136). OthE'rs, likE' 
myself, prE'fer that statE' and local government E'mployeE's be barrE'd from 
political candidacy without first entE'ring thE' private sector. Still 
others would go so far as to prE'vent E'VE'n thE' SpOUSE'S and rE'latives of 
public emploYE'es from sE'eking election to political positions. 

I think that statE' and local govE'rnmE'nt empIeYE'es should bE' restrictE'd 
in their political activity essentially to thE' same dE'grE'E' that federal 
E'mploYE'es arE' so restrictE'd. IndE'ed, many statE' and local governmE'nt 
E'mployees arE' already so rE'strictE'd by the Hatch Act. For example, I 
understand that many iif not all) emploYE'es of Montana's DE'partment of 
Fish, Wildlife and Parks cannot sE'ek partisan political office because 
of their involvement in programs financed in whole or in part by fE'dE'ral 
loans or grants. Nowadays therE' are probably few statE' or local 
government emplovees that are not in somE' way supoorted by fE'dE'ral 
funds, including thosE' in public education. UnfortunatE'lv, and for 
rE'asons th~t I don't understand, E'mplovees of public educational and 
rE'soaFch institutions are eXE'mpt from the Hatch Act. 

As part of my testimony. I am submitting a copy of a 1992 booklet 
fO n tit 1 E' d " F' 0 1 i tic ",,1 ~i c t i \! i t'/ .) I-I d thE' ~::; t c\ t e "I. 1'1 d L. 0 C ,:;.:1. E ITI pIC! 1/ C' e II, ~i h:: .: h 
dE'scribes the Hatch Act and its effE'ct on statE' and local gOYE'rnmE'nt 
workers. I urge that Hatch Act provisions be E'xtE'nded to all state and 
I 0 c~,l qC)'/l:' I' nmc~ n t ein P J. DYC't~S in 1-;0 n t.'." I'lc<, " i I'i C 1 u, c! in 9 t h(:;~,;E' i ('I pu. b 1 i c 
education and rosE'arch, rE'qardloss of whether they are enq:;.qed 1n 
2-, c t:L \':~ 'r i to'S '::: I) p PCI 1- tE' d b'y' -fe' de?;' ;",1 ~~u n d'c.;. 
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In the introductory paragraphs of the aforementioned booklet, it says 
that: 

The political activity of government employees has been a 
concern-of elected officials since the earliest days of the 
Republic. Thomas Jefferson, the nation's third Pres~dent, was 
among the first to express concern about this issue. 

In response to Jefferson's concern, the heads of the 
executive departments issued an order which stated that while 
it is "the right of any officer (federal employee) to give his 
vote at elections as a qualified citizen •.. it is expected 
that he will not attempt to influence the votes of others nor 
take any part in the business of electioneering, that being 
deemed inconsistent with the spirit of the Constitution " 

However, despite the concerns of Jefferson and other 
American statesmen, almost a century and a half elapsed before 
Congress enacted a comprehensive law regarding the political 
activities of government employees. 

In 1939, Congress approved landmark legislation known as 
the Hatch Act which limits the political activities of federal 
employees, employees of the District of Columbia government 
and certain employees of state and local governments. 

In passing the Hatch Act, Congress determined that partisan 
political activity by [such government employees] must be 
limited for public institutions to function fairly and 
effectively. 

It seems to me that, if the reasoning of Jefferson and of those who 
drafted the Hatch Act was sound with respect to the federal government, 
then similar reasoning with respect to state and local qovernments 
should likewise be considered sound. 

Note that the Hatch Act bars affected state and local government 
employees from very few political activities. It even allows active 
participation in political management and campaigning. As was 
emphasized during the hearing on Senate Bill 136 last week, nobody wants 
to deprive public employees of their rights to express opinions or to 
openly support political issues and candidates, provided they do so on 
their own time and at their own expense. 

Other than barring political candidacy, the Hatch Act also prohibits 
affected government employees from using their authority or influence to 
interfere with or affect election results. I urqe an even broader 
Montana statute prohibiting use of public funds and resources to support 
lobbying in the legislature, patterned somewhat after Section 87-1-204 
MCA (which apparently now applies only to the Department of Fish, 
Wildlife and Parks). Of course, such a lobbying restriction should not 
constrain public employees who are invited by the governor or members of 
the legislature to provide information or expert testimony. 
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Incidentally. I think it's unfair that some public employees (such as 
those in the Department of Fish, Wildlife and Parks) are restricted In 
their political activities, whereas ot~ers (such as public school 
teachers or university professors) are under no such restrictions. 

Apart from the aforementioned issues pertaining to the politic~l 
activities of public employees, I have few concerns regarding ethics and 
conduct of politicians in Montana. I suspect there are already enough 
laws prohibiting bribery, influence peddling, and other corruptions; and 
I am confident that a diverse and genuine citizen legislature--i.e .• one 
composed only of those from the private sector and nat dominated by 
representatives of any particular occupation or special interest--can be 
trusted. Besides, a vigilant press and periodic elections provide ample 
safeguards and remedies. Otherwise. perhaps the thorniest issue regards 
political office holders who are the spouses or relatives of public 
employees. For instance. I imagine that a legislator who is married to 
a public employee would find it difficult to deliberate and vote on 
matters ~ffecting the well-being of his or her spouse, for improving the 
well-being of one improves the well-being of the other; but improving 
their combined well-beinq miqht conflict with the interests of most of 
the legislator's constituents. It is undoubtedly a good idea to have 
\iJ<:'.ys to dC":'.1 ['.Ii th ':;!.Ich intt~l-e·:;t con-flicts (:trid th;;!! c-(ppei'\I": •. nce thpl"eo-f)" 
Howevpr~ I'm not sure how such matters should bp handled; as Ross Perot 
VJc!uld ~:.:..y, "th,:;; dE"iil i':;; in the deti'til';:.'" (Inc:idF:nt",.lly, go\/crn!Tlent 
retirees might also -face ethical dilemmas in the political arena,,) 

In summary, I urge legislation that extends provisions o-f the Hatch Act 
to all public employpes in Montana, including those employcd in public 
education. If this requires amending Montana's constitution. then so be 
it. Such legislation also should -forbid use of public resources to 
influcncc ballot issues, and it should prohibit use of tax dollars to 
pay for lobbying here in the legislature. Beyond this, I affi inclined to 
favor letting the legisl:..ture rely on an honor system and common scnsc 
to deal with issues like conflict of interest on a case-by-case basis. 
Rather than pstablishing ~ new commission and promulgating more rules, I 
pn?fel- th2.t memb(:;I-s of thE' leqisL,.tul'·e e·::;·t:..bl:i.·",h",. pi"OCE'-::;-::; fC)I" d(:~:d.inq 

among themselves with ethical matters pertaining to themselves that arc 
n (j t "'.II'to,.O\ d '/ C C) 'v' c.' !' i] d b '/ E'::-~ :i. 'c; tin g 1.::,.1.!! s· • (: n d ~r c' I" ?-.11 C 'c. h (;, i "c; ;: E>. t Ce' .c,. n d 
local public employees~ I would suggest regulations and handbooks 
modelled O\ftel" those qoverninq the behavior of federal employees (see 
accompaniing example) with responsibility for counseling and compliance 
~ssiQned to e~i:;ting personnel management and judici~l offici~ls. 

I apologiZE for the lenqth of this testimony and for its departure from 
Senate Bill 115~ but this is perhaps my best and last opportunity to 
bring thesp thouqhts to the attention of this committee. On several 
occasions during the past year or so I attempted to communicate my 
concerns and suggestions to the Ethics Advisory Council, but evidently 
l.J,!ithout ~:IJCC(':'S':" Th.'~.nk you '{Ol' '/OUt- p:\tif2nc,;:' .::>.nci cc)n·::;.i(]':::'I"':'.tic)f'I. 
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IMPORTANT NOTE 
This booklet summarizes the laws, regulations and policies governing the political 

activities of certain employees of state and local governments. Its intent is to provide a 
basic overview of permissible and prohibited political activities. Employees should not 
rely on the opinions of friends or co-workers when they have questions with regard to 
a specific political activity. Ignorance of the law does not excuse an employee's violation 
of the Hatch Act. Reliance on incorrect or unofficial information also does not excuse a 
violation. Employees with additional questions may obtain an advisory opinion by 
telephoning the Office of the Special Counselor by submitting their questions, in writing, 
to the address listed below. 

U.S. Office of Special Counsel 1120 Vermont Avenue, N.W. 
Suite 1100 
Washington, D.C. 20005 
202/653-7188 
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The Hatch Act 
Its Importance to State and 
Local Government Employees 

The political activity of government 
employees has been a concern of elected 
officials since the earliest days of the Republic. 
Thomas Jefferson, the nation's third President, 
was among the first to express concern about this 
Issue. 

In response to Jefferson's concern, the heads 
of the executive departments issued an order 
which stated that while it is "the right of any 
officer (federal employee) to give his vote at 
elections as a qualified citizen ... it is expected 
that he will not attempt to influence the 
votes of others nor take any part in the business 
of electioneering, that being deemed 
inconsistent with the spirit of the 
Constitution ... . /1 

However, despite the concerns of Jefferson 
and other American statesmen, almost a 
century and a half elapsed before Congress 
enacted a comprehensive law regarding the 
political activities of government employees. 

In 1939, Congress approved landmark 
legislation known as the Hatch Act which 
limits the political activities of federal 
employees, employees of the District of 
Columbia government and certain employees 
of state and local governments. 

In passing the Hatch Act, Congress 
determ ined that partisan political activity 
by federal employees, empioyees of the 
District of Columbia government and certain 
employees of state and local governments must 
be limited for public institutions to function 
fairly and effectively. 

Before 1979, the U.S. Civil Service 
Commission had primary responsibility for 
enforcing the Hatch Act. However, the Civil 
Service Reform Act of 1978 transferred the 
Commission's investigative and prosecutorial 
authority to the Office of the Special Counsel 
of the U.S. Merit Systems Protection Board 
(MSPB). Among other things, the MSPB is the 
administrative body which adjudicates formal 
disciplinary actions filed by the Special Counsel 
against alleged violators of the Hatch Act. 



Who Is Covered? 

The Hatch Act restricts the political activity of 
individuals principally employed by state or local 
executive agencies In connection with programs 
financed in whole or in part by federal loans or 
grants. 

The following list offers examples of the 
types of programs which frequently receive 
financial assistance from the federal 
government: public health, public welfare, 
housing, urban renewal and area 
redevelopment, employment security, labor 
and industry training, public works, 
conservation, agricultural, civil defense, 
transportaTion, anti-poverty, and law 
enforcement programs. 

Usually, employment with a state or local 
agency constitutes the principal employment 
of the employee in question. When an 
employee holds two or more jobs, principal 

~ employment is generally deemed to be that job 
which accounts for the most work time and the 
most earned income. 

Hatch Act provisions also apply to employees 
of private, nonprofit organizations which plan, 
develop and coordinate federal Head Start, 
Community Services Block Grant or Economic 
Opportunity programs. 

Employees of certain private, nonprofit single 
purpose organizations which receive federal 
assistance are covered only to the extent that they 

may not solicit contributions or use official 
authority to influence or interfere with the 
outcome of elections or nominations. Among 
these are organizations which receive federal 
assistance under the Head Start or Community 
Services Block Grant programs. 

State and local employees subject to political 

activity laws continue to be covered while on 
annual leave, sick leave, leave without pay 

administrative leave or furlough. 
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Who Is Not Covered? 

Hatch Act provisions do not apply to: 
1) individuals who exercise no functions in 

connection with federally financed 
activities; or 

2) indi;iduals employed by educational or 
research institutions, establishments, or 
agencies which are supported in whole or 
in part by state or political subdivisions 
thereof, or by recognized religious, 
philanthropic or cultural organizations. 

The law also exempts certain specified 
employees from the prohibition on canciidacy 
for elective office. These exemptions include: 

1) the governor or lieutenant governor ot a 
state, or an individual authorized by law 
to act as governor; 

2) the mayor of a city; 
~ 

3) a duly elected head of an executive 
dep-;-;:tment of a state o~icipality 
who is not classified under a state or 
municipal merit or civil service system; 

and 
4) an individual holding public elective 
off~ The latter exemption applies only 
when the elective office is the position 
which would other'wise subject the 
employee to the restrictions of the Hatch 
Act. 

3 



Political Do's & Don'ts 
For State and Local Employees 

An individual principally employed by a state or local executive agency in connection 
with a program financed in whole or in part by federal loans or grants. . . . 

• May be a candidate for public office in a 
nOQflartisan election 

• May campaign for and hold elective office in 
political clubs and organizations 

• May ;-ctively campaign for candidates for 
public office i;Partisan and nonpartisan 
elections 

• May contribut; money to political 
organizations or attend political fundraising 
functions 

• May participate in any activity not 
specifically prohibited by law or 
regulation 

An election is partisan if any candidate for 
an elective public office is running as a 
representative of a ~olitical party whose 
presidential candidat";received electoral votes 
at the preceding presidential election. 

• May not be a candidate for public office in 
a partisan election 

• May not use official authority or influence 
for the purpose of interfering with or 
affecting the results of an eiection or a 
nominationfor office 

• May not directly or indirectly coerce 
contributions from subordinates in support 
of a political party or candidate 

CAUTION: An employee's conduct is also 
subject to the laws of the state and the 
regulations of the employing agency. 
Proh ibitions of the Hatch Act are not affected 
by state or local laws. 



Questions and Answers 

General Provisions 
Q. Which state and local employees are 

restricted in their political activity? 

A. Executive branch employees in any agency 
of a state or local government whose 
principal employment is in connection with 
an activity finan:::ed in whole or in part by 
federal loans or grants are covered by the 
law.-

Q. What does "principal employment" mean? 

A. If an employee has only one position or job, 
that is his principal employment. When an 
employee holds two or more jobs, principal 
employment is usually deemed to be the 
job which accounts for more work time and 
earned income than any other job. 

Q. Which officers or employees of a state, 
territorial or municipal government are not 
prohibited from participating in political 
management or political campaigns? 

A. The governor, the lieutenant governor, the 
mayor.£f ~ city or other elected officials of 
a state or local government are exempt if 
the elective office is their principal 
employment. 

Q. Are there any other employees excepted by 
the statute? 

Yes. Officers and employees of educational 
and research institutions, establishments, 
agencies-or systemS-supported in whole or 
in part by state or local governments or by 
recognized religious, philanthropic or 
cultural organizations are exempted from the 
statute. 

Prohibited Activities 5 

Q. What does federal law provide concerning 
the political activity of certain state or local 
employees? 

A. State or local employees subject to the 
provisions of the Hatch Act may not: 
( 1 ) use official authority or influence for 

the purpose of interfering with or 
affecting the result of elections or 
nominations for office; 

(2) directly or indirectly coerce, attempt to 
coerce, command or advise a state or 
local officer or employee to pay, lend or 
contribute anything of value to a party, 
committee, organization, agency or 
person for political purposes; or 

(3) be candidates for elective office. 

Q. Does the law cover employees in the 
executive branch of the territorial 
governments of Puerto Rico, the Virgin 
Islands, Guam and American Samoa? 

A. Yes. For purposes of the law the term 
"state" includes states, territories and 
possessions of the United States. 

Q. What type of activity is prohibited by the 
restrictions against misuse of official 
authority and coercion? 

A. These prohibitions are aimed at activities 
such as threateni..!:g to deny promotion to 
any employee who does not vote for 
certain candidates; requiring employees to 



S contribute a ~ntage of their pay to a 
political fund influencing subordinate 
employees to buy tickets to political fund 
raising dinners ~vents; and 
advising employees to toke port in partisan 
political activity. These prohibitions principally 
affect supervisors but are applicable to any 
covered employee. For instance, employees 
still may not coerce, command or advise other 
covered employees to make political 
contributions or to contribute their time or 
anything of value for partisan political 
purposes. 

Q. What is meant by the prohibition against 
candidacy "for elective office"? 

A. State or local employees subject to the 
if Hatch Act may not be candidates for public 

office in partisan elections. Primary and 
run-off electi~o nominate candidates of 
partisan political parties are partisan 
elections for purposes of the law even 
though no party designation appears on 
the ballot. However, candidacy for political 
party office is not prohibited by this 
provision. 

Q. Does this mean that covered state or local 
employees cannot be candidates for public 
office in any election? 

A. No. The law permits officers and employees 
to be candidates in nonpartisan elections. 
These are elections in which none of the 
candidates are nominated or elected as 
representatives of political parties whose 
presidential candidates received electoral 
votes at the lost preceding presidential 
election. 

Q. Who enforces the law for covered state and 
local employees? 

A. The Special Counsel is responsible for 
enforcing the Hatch Act. The MSPB has 
authority to adjudicate disciplinary actions 
brought by the Special Counsel against 
covered state and local employees who are 
alleged to have violated the low. 

Permitted Activities 
Q. What types of political activity are 

permitted under the Hatch Act? 

A. State or local employees subject to the 
provisions of the Hatch Act may take an 
active part in political management and 
political campaigns. 

Q. What types of perm itted activities are 
included in the term "political 
management"? 

A. Employees may be members of and may 
hold office in politi:~LpQJties, 
organizations....o.ulubs. Employees may 
attend meetings, vote on candidates and 
issues, and take an active part in the 
management of clubs, organizations or 
parties. Also, employees may be candidates 
for party office. 

-
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Attendance at political conventions and 
participation in the deliberations or 
proceedings are permitted activities. 
Employees may be candidates for, or 
serve as delegates, alternates or proxies at 
such conventions. 

Volunteer work for partisan candidates, 
campaign committees, political parties or 
nominating conventions of political parties 
is permitted. 

Q. What types of permitted activities does the 
term "political can;p~igns;J include? 

A. Employees may campaign for candidates 
in partisan elections by making speeches, 
writing letters and speeches for candidates 
or soliciting voters to support or oppose 
candidates. 

Employees may attend political meetings 
or rallies including committee meetings of 
political organizations, and may serve on 
committees that organize or direct 
activities at partisan campaign meetings or 

rallies. 

Q. May employees make financial 
contributions to political parties or 
organizations? 

A. Yes. Employees may make financial 
contributions to political parties or 
organizations. The employees may solicit 
and collect voluntary political contributions. 
They may not solicit, coerce, command 
or advise other covered employees to make 
such contributions. 

EXH 18IT_--I-7 __ _ 
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Q. Does the law prohibit employees from 
holding public elective office? 

A. No. The law that prohibits candidacy for 
elective office does not prohibit holding 
office. Therefore, if an employee holds 
elective office when appointed to a coverea 
state or local position, the empioyee may 
continue to serve. However, such an employee 
may not be a candidatedor reelection in a 
partisan election. Likewise, an employee may 
accept appointment to fill a vacancy in an 
elective public office while concurrently 
serving in a covered position. Such an 
employee should ascertain from his or her 
employing agency if acceptance of such an 
appointment constitutes a conflict of interest. 

Q. May employees work at the polls on 
election day? 

A. Covered state or local employees may serve 
at the polls as election officials, clerks, 
checkers, watchers or as challengers Tor 
political parties and candidates in partisan 
elections. 

Penalties for Violation 
Q. What is the penalty for violating the Hatch 

Act? 

A. If the Merit Systems Protection Board finds 
that the offense warrants dismissal from 
employment, the employing agency must 
either: (1) dismiss the employee or (2) 
forfeit a portion ~ede·ral assistance 
equal to two years.:icliary of the employee. 

If the Board finds the violation does not 
warrant the employee's discharge, no 
penalty is imposed. 

,= SiPA.w: Sk''IlUi=Z&lW&&XL baa &24 tii 
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Q. Where is the law found which restricts 
political activity of state, territory, 
possession and local agency employees? 

A. Sections 1501- 1508 of title 5, United States 
Code; Part 151 of title 5, Code of Federal 
Regulations. 

Special Considerations for 
Employees of Private. Nonprofit 
Agencies Receiving Federal 
Assistance 
Q. Are any political restrictions applicable to 

employees of private, nonprofit 
organizations? 

A. Yes. Employees of private, nonprofit 
organizations which plan, develop 
and coordinate federal Head Start, 
Community Services Block Grant or 
Economic Opportunity programs are 
subject to the same political activity 
restrictions that apply to covered state 
and 10ca~loyees. 

Employees of private, nonprofit 
single purpose organizations which 
receive assistance under the federal 
Head Start, Community Services Block 
Grant or Economic Opportunity 
programs are covered to the extent that 
they may not coerce contributions or use 
official authority to influence or interfere 
with the outcom~lections and 
nominations. 

Q. Do the political activity restrictions apply 
equally for a full-time or part-time 
employee? 

A. Yes, provided the employee's Dosition with the 
federally financed agency is his or her -
principal employment. 

Q. Is everyone employed under the 
Comprehensive Employment and Training 
Act (CET A) covered by the Hatch Act? 

A. No. Participants mayor may not be covereo 
depending on the particular activity in 
which they are employed. Those 
individuals, including participants, 
involved in the adm inistration of CEI A 
programs are covered. 

-
-
-
-

-
-



The Office of Special Counsel 

The Office of Special Counsel is responsible for 
investigating reports or complaints of Hatch Act 
violations by covered employees of state and local 
governments. 

If an investigation uncovers evidence of a 
violation of the law warronting prosecution, a 
written complaint for disciplinary action may 
be filed with the U.S. Merit Systen;s Protection 
Board (MSPB). A copy of the complaint is 
served on the charged employee. 
Full opportunity is provided to contest the 
charges, including a right to a hearing before 
the MSPB. The employee may be represented 
by counsel at all stages of the proceedings. 

After consideration of the entire record, the 
MSPB will notify the employee and the 
employing agency of its decision. 

If the MSPB finds the offense warrants 
dismissal from employment, the employing 
agency must either: (1) dismiss the employee or 
(2) forfeit a portion of the federal assistance 
equal to two years' salary of the employee. If 
the MSPB finds the violation does not warrant 
the employee's discharge, no penalty is 
imposed. 

In order to better acquaint those state arid local 
government employees with the provisions 
regarding political activity, attorneys from the 
Office of Special Counsel are available to brief 
officials of state and local agencies on political 
participation by covered employees. 

Past experience has shown that briefing 
programs are most effective with groups of 
30 to 60 people. Arrangements for personal 
briefing sessions may be made by contacting 
the Office of the Special Counsel, U.S. Merit 
Systems Protection Board, Washington, D.C. 

9 
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--------------------------------------------------------------------------------------------.. 
Title 5. United States Code 

Chapter 15-Political Activity of Certain 
State and Local Employees 

Sec. 
150 l. 
1502. 

1503. 
1504. 
1505. 

1506. 

1507. 
1508. 

Defi n itions. 
Influencing elections; taking part in political 
campaigns; prohibitions; exceptions. 
Nonpartisan candidacies permitted. 
Investigations; notice of hearing. 
Hearings; adjudications; notice of 
determinations. 
Orders; withhoiding ioans or grants; 
limitations. 
Subpenas and depositions. 
Judicial review. 

§ 1501. Definitions 
For the purpose of this chapter-

(1) "State" means a State or territory or 
possession of the United States; 

(2) "State or Iccal agency" means the executive 
branch of a State, municipality, or other political 
subdivision of a State, or an agency or 
department thereof; 

(3) "Federal agency" means an Executive 
agency or other agency of the United States, but 
does not include a member bank of the Federal 
Reserve System; and 

(4) "State or local officer or employee" means 
an individual employed by a State or local agency 
whose principal employment is in connection with 
an activity which is financed in wh~r in part 
by loans or gran~made by the United States or a 
Federal agency, but does not include-

(A) an individual who exercises no functions 
in connection with that activity; or -

(8) en individual employed by an 
educational or research institution, 
establi~hment, ag~ncy, or system which is 
supported in whole or in part by a State 
or political subdivision thereof, or by a 
recognized religious, philanthropic, or cultural 
organization. 

§ 1502. Influencing elections; taking part in 
political campaigns; prohibitions; 
exceptions 

(a) A State or local officer or employee may not-
(1) use his official authority or influence for the 

purpose of interfering with or affecting the result­
of an election or a nomination for office; 

(2) directly or indirectly coerce, attempt to 
coerce, command, or advise a State or local officel 
or employee to pay, lend, or contribute anYThing -
of value to a party, commiTtee, organizaTion, 
agency, or person for political purposes; or 

(3) be a candidate for elective office. 
(b) A State or local officer or employee retains the 

right to vote as he chooses and to express his opinions 
on political subjects and candidates. 

(c) Subsection (a)(3) of this section does not apply -
to-

(1) the Governor or Lieutenant Governor of a 
State or an individual authorized by law to act as 

Governor; -
(2) the mayor of a city; 
(3) a duly elected head of an executive 

department of a State or municipality who is not _ 
classified under a State or municipal merit or civil 
service system; or 

(4) an individual holding elective office. -§ 1503. Nonpartisan candidacies permiHed 
Section 1502(a)(3) of this title does not prohibit any 

State or local officer or employee from being a 
candidate in any election if none of the candidates is t~ 
be nominated or elected at such election as 
representing a party any of whose candidates for 
Presidential elector received votes in the last precedin( 
election at which Presidential electors were selected. 1iili!.I 

§ 1504. Investigations; notice of hearing 
When a Federal agency charged with the duty of 

making a loan or grant of funds of the United States f~ 
use in an activity by a State or local officer or employee 
has reason to believe that the officer or employee has 
violated section 1502 of this title, it shall report the _ 
matter to the Special Counsel. On receipt of the report 
or on receipt of other information which seems to the 
Special Counsel to warrant an investigation, the Speci 
Counsel shall investigate the report and such other -
information and present his findings and any charges 



based on such findings to the Merit Systems Protection 
Board, which shall-

(1) fix a time and place for a hearing; and 
(2) send, by registered or certified mail, to the 

officer or employee charged with the violation ond 
to the State or local agency employing him a 
notice setting forth a summary of the alleged 
violation and giving the time and place of the 
hearing. 

The hearing may not be held earlier than 10 days after 
the mailing of the notice. 

§ 1505 Hearings; adjudications; notice of 
determinations 

Either the State or local officer or employee or the 
State or local agency employing him, or both, are 
entitled to appear with counsel at the hearing under 
section 1504 of this title, and be heard. After this 
hearing, the Merit Systems Protection Board shall-

(1) determine whether a violation of section 
1502 of this title has occurred; 

(2) determine whether the violation warrants 
the removal of the officer or employee from his 
office or employment; and 

(3) notify the officer or employee and the 
agency of the determination by registered or 
certified mail. 

§ 1506 Orders; withholding loans or grants; 
limitations 

(a) When the Merit Systems Protection Board flnds-
(1) that a State or local officer or employee has 

not been removed from his office or employment 
within 30 days after notice of a determination by 
the Board that he violated section 1502 of this 
title and that the violation warrants removal; or 

(2) that the State or local officer or employee 
has been removed and has been appointed within 
18 months after his removal to on office or 
employment in the some State in a State or local 
agency which does not receive loans or grants 
from a Federal agency; 
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the Boord shall make and certify to the appropriate 
Federal agency an order requiring that agency to 
withhold from its loans or grants to the State or local 
agency to which notice was given an amount equal to 
2 years' pay at the rate the officer or employee was 
receiving at the time of the violation. When the State or 
local agency to which appointment within 18 months 
after removal has been made is one that receives loans 
or grants from a Federal agency, the Board order sholl 
direct that the withholding be mode from that State or 
local agency. 

(b) Notice of the order sholl be sent by registered or 
certified mail to the State or local agency from which 
the amount is ordered to be withheld. After the order 
becomes final, the Federal agency to which the order is 
certified shall withhold the amount in accordance with 
the terms of the order. Except as provided by section 
1508 of this title, a determination or order of the Board 
becomes final at the end of 30 days after moiling the 
notice of the determination or order. 

(c) The Boord may not require an amount to be with­
held from a loan or grant pledged by a State or local 
agency as security for its bonds or notes if the withhold­
ing of that amount would jeopardize the payment of 
the principal or interest on the bonds or notes. 

§ 1507. Subpenas and depositions 
(a) The Merit Systems Protection Board may requile 

by subpena the attendance and testimony of witnesses 
and the production of documentary evidence relating 
to any matter before it as a result of this chapter. Any 
member of the Boord may sign subpenas, and 
members of the Board and its examiners when 
authorized by the Boord may administer oaths, 
examine witnesses, and receive evidence. The 
attendance of witnesses and the production of 
documentary evidence may be required from any place 
in the United States at the designated place of hearing. 
In case of disobedience to a subpena, the Boord may 
invoke the aid of a court of the United States in 
requiring the attendance and testimony of witnesses 
and the production of documentary evidence. In case 
of contumacy or refusal to obey a subpena issued to a 
person, the United States District Court within whose 
jurisdiction the inquiry is carried on may issue on order 
requiring him to appear before the Boord, or to 
produce documentary evidence if so ordered, or to give 
evidence concerni'ng the matter in question; and any 
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12 failure to obey the order of the court may be punished 
by the court as a contempt thereof. 

(b) The Board may order testimony to be taken by 
deposition at any stage of a proceeding or 
investigation before it as a result of this chapter. 
Depositions may be taken before an individual 
designated by the Board and having the power to 
administer oaths. Testimony shall be reduced to writing 
by the individual taking the deposition, or under his 
direction, and shall be subscribed by the deponent. Any 
person may be compelled to appear and depose and 
to produce documentary evidence before the Board as 
provided by this section. 

(c) A person may not be excused from attending and 
testifying or from producing ciocurr,entary evidence or 
in obedience to a subpena on the ground that the 
testimony or evidence, documentary or otherwise, 
required ot him may tend to incriminaL,~ him or subject 
him to a penalty or forteiture for or on account of any 
transaction, matter, or thing concerning which he is 
compelled to testfiy, or produce evidence, documentary 
or otherwise, before the Board in obedience to a 
subpena issued by it. A person so testifying is not 
exempt from prosecution and punishment for perjury 
committed in so testifying. 

§ 1508. Judiciol review 
A party aggrieved by a determination or order of 

the Merit Systems Protection Board under section 1504, 
1505, or 1506 of this title may, within 30 days after the 
mailing of notice of the determination or order, 
institute proceedings for review thereof by filing a 
petition in the United States District Court for the district 
in which the State or local officer or employee resides. 
The institution of the proceedings does not operate as 
a stay of the determination or order unless-

(1) the court specifically orders a stay; and 
(2) the officer or employee is suspended from 

his office or employment while the proceedings 
are pending. 

ISBN 0-16-036195-8 

A copy of the petition shall immediately be served on 
the Board, and thereupon the Board shall certify and 

iIJII;. 
file in the court a transcript of the record on which the 
determination or order was made. The court shall 
review the entire record including questions at fact an( 
questions of law. If application is made to the court for_ 
leave to adduce additional evidence, and it is shown 
to the satisfaction at the court that the additional 
evidence may materially affect the result of the 
proceedings and that there were reasonaole grounds !III<iI 

for failure to adduce this evidence in the hearing 
before the Board, the court may direct that the 
additional evidence be taken before the Board in the 
manner and on the terms and conditions fixed by tne -
court. The Board may modify its tindings of fact or its 
cetermination or order in view of the additional 
evidence and shall file with the court the modified 
findings, determination, or order; and the modified 
findings of fact, if supported by substantial evidence, 
are ccnclusive. The court shall affirm the determinatior 
or order, or the modified determination or order, if th~ 
court determines that it is in accordance with law. If 
the court determines that the determination or order, c -the modified determination or order, is not in 
accordance with law, the court shall remand the 
proceeding to the Board with directions either to make 
a determination or order determined by the court to b 
lawful or to take such further proceedings as, in the .. 
opinion of the court, the law requires. The judgment 
and decree of the court are final, subject to review by 
the appropriate United States Court of Appeals as in 
other cases, and the judgment and decree of the cour'" 
of appeals are final, subject to review by the Supreme 
Court of the United States on certiorari or certification 
as provided by section 1254 of title 28. If a provision _ 
of this section is held to be invalid as applied to a party 
by a determination or order of the Board, the 
determination or order becomes final and effective a~ 
to ihat party as if the provision had not been enacted~ 
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r aircraft fo

r n
o

n
-

offiC
ial p

u
rp

o
ses. 

-
U

sin
g

 G
o

v
e
rn

m
e
n

t te
le

p
h

o
n

e
s to

 m
ak

e p
erso

n
al te

le
p

h
o

n
e
 calls. 

(T
his in

clu
d

es 
lo

cal a
n

d
 lo

n
9

 d
istan

ce calls o
v

er b
o

th
 co

m
m

ercial facilities a
n

d
 th

e
 F

ed
eral 

T
eleco

m
m

u
n

icatio
n

s S
y

stem
.) 

-
S

ellin
g

 co
m

m
ercial p

ro
d

u
cts in a G

o
v

e
rn

m
e
n

t b
u

ild
in

g
. 

-
U

sing G
o

v
e
rn

m
e
n

t co
m

p
u

ters a
n

d
 w

o
rd

 p
ro

cesso
rs fo

r p
erso

n
al m

atters. 

W
H

A
T

 IS T
H

E
 G

O
V

E
R

N
M

E
N

rS
 P

O
U

C
Y

 O
N

 T
H

E
 A

C
C

E
P

T
A

N
C

E
 O

F G
IFT

S, 
E

N
T

E
R

T
A

IN
M

E
N

T
, A

N
D

 F
A

V
O

R
S

7 

Y
o

u
 m

ay
 n

o
t so

licit o
r accep

t a
n

y
th

in
g

 o
f m

o
n

e
ta

ry
 v

alu
e, in

clu
d

in
g

 g
ifts, 

g
ratu

ities, fav
o

rs, e
n

te
rta

in
m

e
n

t o
r lo

an
s fro

m
 an

y
 p

erso
n

 w
h

o
: 

-
H

as o
r is seek

in
g

 to
 o

b
ta

in
 co

n
tractu

al o
r o

th
e
r b

u
sin

ess o
r fin

an
cial relatio

n
s 

w
ith

 y
o

u
r ag

en
cy

. 

2 

· C
o

n
d

u
cts o

p
eratio

n
s o

r ~ctivities th
a
t are reg

u
lated

 b
y

 y
o

u
r ag

en
cy

; o
r 

-
H

as in
terests th

a
t m

ay
 b

e su
b

stan
tially

 affected
 by th

e
 p

erlo
rm

an
ce o

r 
n

o
n

p
erfo

rm
an

ce o
f y

o
u

r official d
u

ties. 
(5 C

.F.R
. 7

3
5

.2
0

2
) 

Y
o

u
r a

~
e
n
c
y
 m

ay
 h

av
e ad

d
itio

n
al restrictio

n
s o

r m
ay

 p
ro

v
id

e ex
cep

tio
n

s fo
r th

e
 

follO
W

ing: 

· G
ifts, g

ratu
ities, fav

o
rs, e

n
te

rta
in

m
e
n

t, lo
an

s o
r sim

ilar fav
o

rs o
f m

o
n

etary
 

v
alu

e th
a
t stem

 fro
m

 a fam
ily o

r p
erso

n
al relatio

n
sh

ip
 w

h
e
n

 th
e
 

circu
m

stan
ces m

ak
e it clear th

a
t it is th

a
t relatio

n
sh

ip
 rath

er th
a
n

 th
e
 b

u
sin

ess 
o

f th
e
 p

erso
n

 co
n

cern
ed

 th
a
t m

o
tiv

ates th
e
 g

ift; 

· L
o

an
s fro

m
 b

an
k

s o
r o

th
e
r fin

an
cial in

stitu
tio

n
s o

n
 cu

sto
m

ary
 term

s; 

· U
n

so
licited

 ad
v

ertisin
g

 o
r p

ro
m

o
tio

n
al m

aterial o
f n

o
m

in
al v

alu
e su

ch
 as p

en
s, 

n
o

te
 p

ad
s, an

d
 calen

d
ars; 

-

-
F

o
o

d
 o

r refresh
m

en
ts o

f n
o

m
in

al v
alu

e, serv
ed

 o
n

 in
fre

q
u

e
n

t occasions, in th
e
 

o
rd

in
ary

 co
u

rse o
f a lu

n
ch

eo
n

 o
r d

in
n

e
r m

eetin
g

 a
n

d
 o

n
ly

 if y
o

u
 are 

p
ro

rerly
 in a

tte
n

d
a
n

c
e
 an

d
 th

e
re

 is n
o

t a reaso
n

ab
le o

p
p

o
rtu

n
ity

 to
 p

ay
, 

o
r i 

th
e
 fo

o
d

 is o
ffered

 to
 all p

articip
an

ts a
tte

n
d

in
g

 th
e
 m

eetin
g

 o
r 

co
n

v
en

tio
n

. 

· T
ravel a

n
d

 su
b

sisten
ce ex

p
en

ses in certain
 cases w

h
e
n

 au
th

o
rized

 b
y

 y
o

u
r 

ag
en

cy
. 

L
isted b

e
lo

w
 are ex

am
p

les o
f in

stan
ces w

h
e
n

 y
o

u
 m

ay
 b

e o
ffered

 gifts o
r fav

o
rs 

an
d

 th
e
 p

ro
p

e
r actio

n
 to

 ta
k

e
 in each

 case: 

Y
o

u
 are o

n
 th

e p
rem

ises o
f C

o
m

p
an

y
 X

 p
articip

atin
g

 in a 
m

eetin
g

 at lu
n

ch
tim

e. 
A

 rep
resen

tativ
e o

f C
o

m
p

an
y

 X
 

p
ro

v
id

es a m
eal for all m

eetin
g

 p
articip

an
ts fro

m
 a 

C
o

m
p

an
y

 X
 facility an

d
 th

e
re

 is n
o

 estab
lish

ed
 m

e
th

o
d

 
fo

r p
ay

m
en

t. Y
ou m

ay
 accep

t th
e
 m

eal, u
n

less y
o

u
r 

ag
en

cy
 specifically p

ro
h

ib
its it. 

Y
o

u
 are o

n
 th

e
 p

rem
ises o

f C
o

m
p

an
y

 X
 a

n
d

 y
o

u
 g

o
 to

 a 
restau

ran
t fo

r lu
n

ch
 w

ith
 a C

o
m

p
an

y
 X

 salesp
erso

n
. T

h
e 

salesp
erso

n
 o

ffers to
 p

ay
 th

e
 bill. 

S
in

ce it is ex
p

ected
 

th
a
t em

p
lo

y
ees p

ay
 fo

r th
eir o

w
n

 lu
n

ch
es, y

o
u

 m
ay

 n
o

t 
accep

t th
e
 salesp

erso
n

's o
ffer to

 b
u

y
 lu

n
ch

. 

Y
ou sh

o
u

ld
 b

e a
w

a
re

 th
a
t th

e
re

 are crim
in

al p
ro

v
isio

n
s relatin

g
 to

 th
e
 accep

tan
ce 

o
f g

ifts, e
n

te
rta

in
m

e
n

t, a
n

d
 favors fo

u
n

d
 in T

itle 18 o
f th

e
 U

n
ited

 S
tates C

o
d

e. 

. O
n

e p
ro

v
isio

n
 is T

itle 18 U
.S.C

. 209, w
h

ich
 p

ro
h

ib
its y

o
u

 fro
m

 receiv
in

g
 an

y
 salary

 
as co

m
p

en
satio

n
 fo

r services as an
 em

p
lo

y
ee o

f th
e
 G

o
v

ern
m

en
t fro

m
 an

y
 so

u
rce 

o
th

e
r th

a
n

 th
e
 U

n
ited

 S
tates. 

. 
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E
xa

m
p

le
: 

Y
o

u
 are asked to

 g
ive

 a spee(.h in
 yo

u
r o

fficia
l ca

p
a

citr· 
Y

o
u

 m
a

y n
o

t a
cce

p
t a fee fo

r a speech g
ive

n
 as p

a
rt 0 

yo
u

r G
o

ve
rn

m
e

n
t d

u
tie

s. 

T
his la

w
 d

o
e

s n
o

t p
ro

h
ib

it yo
u

 fro
m

 c
o

n
tin

u
in

g
 to

 p
a

rticip
a

te
 in

 a b
o

n
a

 fid
e

 
e

m
p

lo
ye

e
 w

e
lfa

re
 o

r b
e

n
e

fit p
la

n
 m

a
in

ta
in

e
d

 b
y a fo

rm
e

r e
m

p
lo

ye
r. It also d

o
e

s 
n

o
t p

ro
h

ib
it yo

u
 fro

m
 re

ce
ivin

g
 co

m
p

e
n

sa
tio

n
 fro

m
 a sta

te
. co

u
n

ty. o
r 

m
u

n
icip

a
lity, unless p

ro
h

ib
ite

d
 u

n
d

e
r y

o
u

r a
g

e
n

cy's S
ta

n
d

a
rd

s o
f C

o
n

d
u

ct. 

G
ifts to

 su
p

e
rio

rs: 

Y
o

u
 m

a
y n

o
t so

licit a c
o

n
trib

u
tio

n
 fro

m
 a

n
o

th
e

r e
m

p
lo

ye
e

 fo
r a g

ift to
 a

n
 o

ffic
ia

l 
su

p
e

rio
r. o

r m
a

ke
 a d

o
n

a
tio

n
 to

 a su
p

e
rio

r. A
lso

, yo
u

 m
a

y n
o

t a
cce

p
t a g

ift fro
m

 
a

n
 e

m
p

lo
ye

e
 re

ce
ivin

g
 less p

a
y th

a
n

 yo
u

. (5 U
.S

.c. 7351) 

M
o

s
t a

g
e

n
cie

s a
llo

w
 v

o
lu

n
ta

ry
 g

ifts
 o

f n
o

m
in

a
l va

lu
e

 o
r d

o
n

a
tio

n
s
 in

 a n
o

m
in

a
l 

a
m

o
u

n
t o

n
 a sp

e
cia

l o
cca

sio
n

 such as m
a

rria
g

e
, illness, o

r re
tire

m
e

n
t. 

4 

J 

E
xa

m
p

le
: 

Y
o

u
r o

ffice
 d

e
cid

e
s to

 ta
ke

 u
p

 a co
lle

ctio
n

 fo
r yo

u
r boss 

w
h

o
 is b

e
in

g
 p

ro
m

o
te

d
 w

ith
in

 th
e

 o
ffice

. T
his w

o
u

ld
 n

o
t 

q
u

a
ld

y
 fo

r th
e

 e
xce

p
tio

n
 fo

r special o
cca

sio
n

s b
e

ca
u

se
 it 

in
vo

lve
s a c

o
n

tin
u

in
g

 w
o

rk
p

la
c
e

 re
la

tio
n

sh
ip

. 

W
H

A
T

 A
B

O
U

T
 U

S
IN

G
 IN

F
O

R
M

A
T

IO
N

 P
IC

K
E

D
 U

P
 O

N
 T

H
E

 JO
B

7 

Y
o

u
 m

a
y n

o
t use. fo

r fu
rth

e
rin

g
 a p

riva
te

 in
te

re
st. in

fo
rm

a
tio

n
 o

b
ta

in
e

d
 th

ro
u

g
h

 
y
o

u
r G

o
ve

rn
m

e
n

t jo
b

 th
a

t has n
o

t b
e

e
n

 m
a

d
e

 a
va

ila
b

le
 to

 th
e

 g
e

n
e

ra
l p

u
b

lic. 
(5 C

.F.R
. 735.206) F

or e
xa

m
p

le
. yo

u
 w

o
u

ld
 n

o
t b

e
 fre

e
 to

 use in
fo

rm
a

tio
n

 th
a

t has 
n

o
t b

e
e

n
 d

isp
e

rse
d

 b
y th

e
 a

g
e

n
cy o

r is a
va

ila
b

le
 to

 a m
e

m
b

e
r o

f th
e

 p
u

b
lic

 o
n

ly
 b

y
 

special re
q

u
e

st. 
. 

W
H

A
T

 H
A

P
P

E
N

S
 IF Y

O
U

 F
A

IL T
O

 P
A

Y
 Y

O
U

R
 D

E
B

T
S

7 

Y
o

u
 sh

o
u

ld
 m

e
e

t y
o

u
r ju

st fin
a

n
cia

l o
b

lig
a

tio
n

s
 in

 a p
ro

p
e

r a
n

d
 tim

e
ly

 m
a

n
n

e
r. 

F
a

ilu
re

 to
 d

o
 so re

fle
cts a

d
ve

rse
ly o

n
 th

e
 G

o
v
e

rn
m

e
n

t a
n

d
 o

n
 y

o
u

r a
g

e
n

cy a
n

d
 is 

co
n

sid
e

re
d

 im
p

ro
p

e
r co

n
d

u
ct. (S C

.F.R
. 7

3
5

.2
0

7
) 
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C
A

N
 Y

O
U

 G
A

M
B

LE
 W

H
IL

E
 O

N
 D

U
T

Y
?

 

N
o. 

Y
ou are n

o
t allo

w
ed

 to
 p

articip
ate in an

y
 g

am
b

lin
g

 activ
ity

 w
h

ile o
n

 
G

o
v

ern
m

en
t.o

w
n

ed
 o

r leased
 p

ro
p

erty
 o

r w
h

ile o
n

 d
u

ty
 fo

r th
e G

o
v

em
m

en
t. 

T
his In

clu
d

es th
e o

p
eratio

n
 o

f a g
am

b
lin

g
 d

ev
ice in co

n
d

u
ctin

g
 a lo

ttery
 o

r p
o

o
l, 

In a g
a
m

e
 for m

o
n

ey
 o

r p
ro

p
erty

, o
r in sellin

g
 o

r p
u

rch
asin

g
 a n

u
m

b
ers slip o

r 
tick

et. (5 C
F

 R. 735 208) 
, 

C
A

N
 Y

O
U

 H
A

V
E

A
 S

E
C

O
N

D
 JO

B
 O

U
T

S
ID

E
 O

F
T

H
E

 G
O

V
E

R
N

M
E

N
T

?
 

Y
ou m

ay
 e

n
g

a
g

e
 in o

u
tsid

e em
p

lo
y

m
en

t, w
ith

 o
r w

ith
o

u
t co

m
p

en
satio

n
, b

u
t o

n
ly

 
if It w

ill n
o

t affect ad
v

ersely
 th

e
 p

erfo
rm

an
ce o

f y
o

u
r official d

u
ties an

d
 w

all n
o

t 
co

n
flict w

ith
 y

o
u

r d
u

ties. S
u

ch
 w

o
rk

 m
ay

 in
clu

d
e civic, ch

aritab
le, relig

io
u

s, an
d

 
co

m
m

u
n

ity
 u

n
d

ertak
in

g
s. Y

o
u

 m
ay

 n
o

t p
artiC

ip
ate in o

u
tsid

e em
p

lo
y

m
en

t 
w

h
ich

: 

. T
en

d
s·to

 im
p

air y
o

u
r m

en
tal o

r physical cap
acity

 to
 p

erfo
rm

 G
o

v
ern

m
en

t d
u

ties 
an

d
 resp

o
n

sib
ilities in an

 accep
tab

le m
a
n

n
e
r; 

-
Is likely to

 resu
lt in criticism

 o
r cau

se em
b

arrassm
en

t to
 y

o
u

r ag
en

cy
; 

-
C

reates a real o
r a

p
p

a
re

n
t co

n
flict o

f in
terest; 

-T
ak

esy
o

u
r tim

e a
n

d
 a

tte
n

tio
n

 d
u

rin
g

 y
o

u
r official w

o
rk

 h
o

u
rs. (5 C

.F.R
. 

7
3

5
.2

0
3

) 

If y
o

u
 are co

n
sid

erin
g

 o
u

tsid
e em

p
lo

y
m

en
t, y

o
u

 m
ay

 b
e rel1

u
ired

 to
 o

b
tain

 
ad

v
",n

ce ad
m

in
istrativ

e ap
p

ro
v

al fo
r certain

 activ
ities as req

u
ired

 by y
o

u
r ag

en
cy

. 

6 
,I) 

T
h

ere are o
th

er ty
p

es o
f o

u
tsid

e activity th
a
t y

o
u

 m
ay

 b
e in

terested
 in p

u
rsu

in
g

 
su

ch
 as teach

in
g

, lectu
rin

g
, an

d
 w

ritin
g

. 
A

d
v

an
ce ap

p
ro

v
al m

ay
 b

e req
u

ired
 by 

y
o

u
r ag

eh
cy

. A
 few

 o
f th

e
 m

o
st im

p
o

rtan
t restractions o

n
 o

u
tsid

e activities are as 
follow

s: 

· Y
ou m

ay
 n

o
t use G

o
v

ern
m

en
t-fin

an
ced

 tim
e o

r su
p

p
lies; 

· Y
ou m

ay
 n

o
t use o

r allo
w

 th
e
 use o

f official in
fo

rm
atio

n
 th

a
t h

as n
o

t b
een

 
m

ad
e av

ailab
le to

 th
e g

en
eral p

u
b

lic; 

· Y
ou m

ay
 n

o
t p

ro
m

o
te th

e
 u

se o
f y

o
u

r official title o
r affiliatio

n
 w

ith
 y

o
u

r 
ag

en
cy

, an
d

 allo
w

 n
o

 su
g

g
estio

n
 o

f official en
d

o
rsem

en
t. 

T
itle 18 lJ S

c
. 203 an

d
 205 p

ro
h

ib
it y

o
u

 fro
m

 rep
resen

tin
g

 a
n

o
th

e
r p

erso
n

 b
efo

re 
an

 ag
en

cy
 o

r co
u

rt o
f th

e F
ed

eral o
r D

.C
. G

o
v

ern
m

en
ts, an

d
 fro

m
 receiv

in
g

 
p

ay
m

en
t for so

m
eo

n
e else's rep

resen
tatio

n
 b

efo
re an

 ag
en

cy
 o

f th
e
 F

ed
eral o

r 
D

.C
. G

o
v

ern
m

en
ts. Y

o
u

r rep
resen

tatio
n

 IS p
ro

h
ib

ited
 ev

en
 w

h
e
n

 u
n

co
m

p
en

sated
. 

F
or ex

am
p

le: 

E
x

cep
tio

n
s: 

U
nless specifically p

ro
h

ib
ited

 by y
o

u
r ag

en
cy

, yO
U

 m
ay

 
p

rep
are in

co
m

e tax
 retu

rn
s for o

th
ers in y

o
u

r free tim
e, 

b
u

t y
o

u
 m

ay
 n

o
t arg

u
e b

efo
re th

e In
tern

al R
ev

en
u

e 
S

ervice o
n

 b
eh

alf o
f y

o
u

r clien
t, if th

ere is a d
isp

u
te o

v
er 

th
e retu

rn
. 

Y
ou m

ay
 n

o
t rep

resen
t a n

o
n

-p
ro

fit o
rg

an
izatio

n
 o

f 
w

h
ich

 y
o

u
 are a m

em
b

er b
efo

re a F
ed

eral ag
en

cy
 in a 

req
u

est fo
r a g

ra
n

t ellen
 th

o
u

g
h

 y
o

u
 w

o
u

ld
 n

o
t b

e p
aid

 
for th

e
 rep

resen
tatio

n
. 

G
en

erally
, you are allo

w
ed

 to
 rep

resen
t y

o
u

r p
aren

ts, y
o

u
r sp

o
u

se o
r child. o

r 
an

y
o

n
e for w

h
o

m
 y

o
u

 serv
e as a g

u
ard

ian
. 

Y
ou also m

ay p
ro

v
id

e testim
o

n
y

 u
n

d
er o

ath
. 

C
A

N
 Y

O
U

 O
B

T
A

IN
 P

E
R

S
O

N
A

L G
A

IN
 F

R
O

M
 Y

O
U

R
 O

F
F

IC
IA

L P
O

S
IT

IO
N

 O
R

 
A

C
T

IO
N

S
'? 

G
en

erally
 sp

eak
in

g
, y

o
u

 can
n

o
t p

articip
ate p

erso
n

ally
 an

d
 su

b
stan

tially
 as a 

G
o

v
ern

m
en

t em
p

lo
y

ee in a m
atter in w

h
ich

 y
o

u
 h

alle a fin
an

cial in
terest. T

h
ere is 

n
o

 m
in

im
u

m
 am

o
u

n
t o

f v
alu

e o
r co

n
tro

l th
a
t co

n
stitu

tes a fin
an

cial in
terest. T

his 
p

ro
h

ib
itio

n
 also ap

p
lies if an

y
 o

f th
e
 fo

llo
w

m
g

 in
d

iv
id

u
als o

r o
rg

an
izatio

n
s h

av
e a 

fm
an

cial in
terest In

 th
e
 m

atter: 

-
Y

o
u

r sp
o

u
se; 

-
Y

o
u

r m
inor child; 
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· Y
our p

artn
er; 

· A
n o

rg
an

izatio
n

 in w
hich you serve as an officer, director, trustee, rartn

er o
r 

em
p

lo
y

ee; o
r 

· A
 person or o

rg
an

izatio
n

 w
ith w

hich you are n
eg

o
tiatin

g
 for prospective 

em
p

lo
y

m
en

t o
r h

av
e an

 arran
g

em
en

t for prospective em
p

lo
y

m
en

t. 
(1a U

.S.c. 208) 

T
he stan

d
ard

s o
f co

n
d

u
ct reg

u
latio

n
s g

o
 fu

rth
er in prohibiting you from

 having a 
financial in

terest th
a
t conflicts o

r even ap
p

ears to
 conflict w

ith your G
o

v
ern

m
en

t 
d

u
ties an

d
 responsibilities. (5 C

.F.R
. 735.204) 

T
he follow

ing cases are exam
ples o

f conflict o
f in

terest situations: 

l­e:( 
o 

Y
ou o

w
n

 a single sh
are o

f stock in a w
idely·held 

co
rp

o
ratio

n
. If th

e co
rp

o
ratio

n
 is likely to

 b
e affected

 by 
a m

atter in w
hich you w

ill p
articip

ate as a G
o

v
ern

m
en

t 
official, you m

ay violate 1a U
.S.C

. 20a. 

Y
ou h

av
e a paid p

art·tim
e pO

Sition w
ith

 a n
o

n
·F

ed
eral 

o
rg

an
izatio

n
. If th

e o
rg

an
izatio

n
 is likely to

 b
e affected

 
by a m

atter in w
hich you w

ill p
articip

ate as a 
G

o
v

ern
m

en
t official, you w

o
u

ld
 violate 1a U

.S
.c. 208. 

Y
ou are adm

inistering a G
o

v
ern

m
en

t co
n

tract w
ith a 

firm
 o

w
n

ed
 by y

o
u

r b
ro

th
er·in

-Iaw
. Y

ou p
ro

b
ab

ly
 w

o
u

ld
 

n
o

t violate 1a U
.S.c. 20a b

ecau
se y

o
u

r b
ro

th
er-in

· law
's 

lrn
an

(ial interests are n
o

t co
n

sid
ered

 to
 U<! )

0
 .. ,., ~\Jt 

y
o

u
 w

o
u

ld
 have th

e ap
p

earan
ce o

f a conflict, w
hich 

w
o

u
ld

 violate th
e stan

d
ard

s o
f co

n
d

u
ct. 

Y
ou ate co

n
d

u
ctin

g
 an au

d
it o

f a private o
rg

an
izatio

n
 in 

th
e co

u
rse o

f your G
o

v
ern

m
en

t jo
b

. T
he h

ead
 o

f th
ii 

privatll o
rg

an
izatio

n
 ask, you to

 m
eet w

ith
 h

er to
 dlscU

lS 
I.av

ln
g

 G
o

v
llrn

m
."t to

 Join h
ilt o

rg
an

/u
tlo

n
, U

nl ... you 
Im

m
IlC

lla,.ly ,eJect \h
e 0

lfe, you w
o

u
 d h

av
. to

 
dlaquda\lfy y.u~1f from

 
u

n
h

e
r "ar.llip

atio
n

 In th
. au

d
it 

In or 
.r not \0

 v
io

la'. ,. u,ii:c:, 010 
, 

T
he h

ead
 o

f y
o

u
r ag

en
cy

 can
 g

ran
t you a w

aiv
er u

n
d

er 18 U
.S.C

. 2
0

alf your 
financial in

terest is fo
u

n
d

 to
 b

e n
o

t so su
b

stan
tial as to

 affect th
e integrity o

f y
o

u
r 

services. A
 g

en
eral w

aiv
er can also b

e g
ran

ted
 to

 a g
ro

u
p

 o
f em

p
lo

y
ees for 

certain
 in

terests fo
u

n
d

 to
 b

e to
o

 rem
o

te o
r in

co
n

seq
u

en
tial to

 affect th
e integrity 

o
f th

e em
p

lo
y

ees' services. T
he g

en
eral w

aivers m
u

st b
e p

u
b

lish
ed

 in th
e F

ederal 
R

egister. 

a 

W
H

A
T

 A
R

E PO
ST

-E
M

PL
O

Y
M

E
N

T
 R

E
ST

R
IC

T
lO

N
S7 

P
o

st·em
p

lo
y

m
en

t restrictions can b
e fo

u
n

d
 in T

itle 1a o
f th

e U
nited S

tates C
o

d
e. 

T
itle 1a U

.S
.c. 207 prohibits form

er G
o

v
ern

m
en

t em
p

lo
y

ees from
 -sw

itch
in

g
 

sid
es.· For ex

am
p

le, as a form
er em

p
lo

y
ee y

o
u

 w
o

u
ld

 b
e p

ro
h

ib
ited

 p
erm

an
en

tly
 

from
 actin

g
 as an

o
th

er person's rep
resen

tativ
e to

 th
e G

o
v

ern
m

en
t in certain

 
m

atters in w
hich you have b

een
 involved substantially w

h
ile in F

ederal ~
r
v
i
c
e
.
 

A
lso, for tw

o
 years you w

o
u

ld
 b

e p
ro

h
ib

ited
 from

 rep
resen

tin
g

 an
o

th
er p

erso
n

 to
 

th
e G

o
v

ern
m

en
t in certain m

atters w
hich w

ife
 pendin!i1 u

n
d

er your official 
re.pon~lbility d

u
rin

g
 your last y

ear of G
o

v
ern

m
en

t ,.rv
lte, 

'"a
m

p
l." 

A
a

 1\ fC
lrr.""".ae"arnm

en, .,"
 .. lo~.~1 yO

Iol w
O

lolld b
. 

p
ro

h
lb

 
11<1 

rom
 r.p

,. .. ntlnC
l .'"n

l'lllr p
erto

n
 o

n
 _ 

co
n

tract you ad
m

in
istered

 w
h

ile w
ith

 th
e G

o
v

ern
m

en
t, 

b
u

t you could w
o

rk
 o

n
 th

e co
n

tract in th
e co

n
tracto

r's 
office. 

A
s a form

er supervisor w
ith

 th
e G

o
v

ern
m

en
t. you w

o
u

ld
 

b
e p

ro
h

ib
ited

 for tw
o

 years from
 rep

resen
tin

g
 an

o
th

er 
person b

efo
re th

e G
o

v
ern

m
en

t o
n

 a case th
a
t w

as u
n

d
er 

your official responsibility d
u

rin
g

 y
o

u
r last y

ear o
f 

G
o

v
ern

m
en

t service even if y
o

u
 d

id
 n

o
t actually w

o
rk

 o
n

 
th

e case yourself. 
' 
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S.B. 115 -- ETHICS, CONFLICT OF INTEREST, AND PERSONAL FINANCIAL 
DISCLOSURE ACT 

I. Provisions soecifically establishing CONFIDENTIALITY: 

A. Advisory opuuons are confidential. Section 26 (2), 
(3), (4), (S), (9), (10). 

Confidentiality may be waived by the person who 
requested the advisory opinion or by a majority vote of 
the Commission if a person makes public the substance 
of the advisory opinion. Section 26 (11). 

B. Complaints and investigations by the Commissioner of 
Public Practices. Sections 27 (Investigations), 36 
(Complaints), 38' (Right to appear, with or without 
legal counsel), 30 (Cooperation by agencies and 
regulated individual with investigation is required), 
and 34 (Sub~a powers of the Ethics Commission.) 

Hearings are confidential. Section 38 (2). Section 46 
(2) . 

II. Provisions soecificallv addressina ramifications for 
FRIVOLOUS COMPLAINTS: 

A. Complaint of violation not alleging sufficient facts to 
constitute a violation (in the judgment of the 
commissioner of political practices) may result in 
dismissal of the complaint. Section 36 (3) 

B. Statute of limitations (3 years, generally) 
40. 

Section 

C. After investigation, complaint may be dismissed if no 
clear and convincing evidence of a violation evident, 
or if the claim is frivolous. Sect ion 42 (2), (4). 

D. Substantial penalties for frivolous complaints. 
Section 42 (6). 
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S.B. 115 
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III. Provisions with oarallel criminal ramifications under Title 
45 r orr referral to aporooriate authority of evidence of 
violation of law. Section 41. Examples: 

A. Misuse of Office, Section 5. 
45-7-401.] 

[Official Misconduct, MCA 

B. Restraints on solicitation or acceptance of gifts and 
gratuities, Section 8. [(1), (2) Bribery, MCA 45-7-
101; (3), (4) Tampering with a Witness or Evidence, MCA 
45-7-206.] 

C. Contract [Section 9] violations. Section 53 (Revisions 
to Section 18-4-141) . 

D. Threats to Public officials. MCA 45-7-102. 

IV. Of Soecial Interest 

A. Misuse of Public Office, Section 5 (3) allowance for 
state entity (agency) adoption of rules covering 
permissible pro bono activities. 
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Code of ethics 
would be good 
place to begin 

Man 
Virg: 
LO. 
Lou. 
Willi 
Trac' 
Debt 

P.I 
$. 

It's time the Montana Legislature cleans up its act and 
enacts a proper code of ethics. 

Article 8, section 4 of the Montana Constitution says, 
" ... The legislature shall proVide a code of ethics prohib­
iting conflict between public duty and private interest 
for members of the legislature and all state and local 
officers and employees." 

Sounds simple and clear cut, right? That language has 
been part of the Montana Constitution since it was 
adopted in 1972. The Legislature has scoffed at it for 22 
years. 

The "code of ethics" adopted by previous legislatures 
- the one that is now in place - is full of loopholes. 

The current code of ethics says, in part, "The prin­
ciples in this section are intended only as guides to 
legislative conduct and do not constitute violations as 
such of the public trust... 

" ... When a legislator must take official action on a 
legislative matter as to which he has a conflict created 
by a personal or financial interest which would be 
directly and substantially affected by the legislative 
matter, he should consider disclosing or eliminating the 
interest creating the conflict or abstaining from the 
official action." 

That's pretty loose language. In truth its a license to 
have - not a prohibition against - unethical behavior. 

We 'doubt the legislators would approve such lan­
guage if it applied to anyone but themselves. The 
double standard needs to end. 

Montanans and Americans are tired of our elective 
leaders passing one set of laws for the general public 
and another - watered-down - version for them­
selves. 

Sen. Larry Baer, R-Bigfork, is introducing a bill that 
will take the ambiguity out of the code of ethics. 

The bill also proposes tougher restrictions on conflicts 
• ._._,.... __ .. L v 1 

of int~z:e?tsfor public employees - often a substantial 
probJem.'in' the Legislature. 

This bill ought to be one of the first taken up by the 
newly convened Legislature. 

Quick passage of this code of ethics would set an 
excellent tone for the rest of the legislative session. It 
would be nice to see the Montana Legislature in compli­
ance with the Montana Constitution - at long last. 
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