
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By CHAIRHAN DICK KNOX, on April 7, 1993, at 
3:00 p.m. 

ROLL CALL 

Members Present: 
Rep. Dick Knox, Chairman (R) 
Rep. Rolph Tunby, Vice Chairman (R) 
Rep. Jody Bird (D) 
Rep. Vivian Brooke (D) 
Rep. Russ Fagg (R) 
Rep. Gary Feland (R) 
Rep. Mike Foster (R) 
Rep. Bob Gilbert (R) 
Rep. Hal Harper (D) . 
Rep. Scott Orr (R) 
Rep. Bob Raney (D) 
Rep. Dore Schwinden (D) 
Rep. Jay Stovall (R) 
Rep. Emily Swanson (D) 
Rep. Howard Toole (D) 
Rep. Doug Wagner (R) 

Members Excused: None 

Members Absent: None 

staff Present: Todd Everts, Environmental Quality Council 
Michael Kakuk, Environmental Quality council 
Roberta Opel, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business summary: 
Hearing: SB 389 and HB 692 

Executive Action: None 

HEARING ON SB 389 

opening statement by sponsor: 

REP. TOM TOWE, ED 46, Billinqs, presented SB 389, a study to 
determine the effects of sulphur dioxide in the Billings/Laurel 
area. EXHIBITS 1 and 1a According to 1992 air pollution 
statistics, Billings has the worst air in the united States, 
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EXHIBIT 2, and has been given 18 months to develop an air 
pollution plan. He said foul air emissions have prevented at 
least three companies from relocating to this city. The bill 
should progress only as a study. EXHIBIT 3 and 3a An annual 
sulphur dioxide emissions study was submitted as testimony. 
EXHIBIT 3b SEN. TOWE presented minutes of the Natural Resources 
Committee, 50th Legislative Session, EXHIBIT 3c,discussing 
ambient air standards in the Yellowstone River Valley. 

Proponents' Testimony: 

Mary westwood,.Director of Governmental Relations, Montana 
Sulphur and Chemical Company, Billings, said she was an initial 
opponent of the bill but amendments proposed in the Senate swayed 
her position. EXHIBIT 4 

opponents' Testimony: 

Janelle Fallan, Montana Board of Oil and Gas, said they had been 
proponents to the bill, but are opposed to the amendments. 

Ted Doney, on behalf of ASARCO, Rosebud Energy, and Billings 
Generation Inc., said the bill, as amended, will put many 
businesses out of compliance. Mr. Doney said he could support 
the original bill, but not the present bill. A study on Billings 
air pollution is negligible. 

Carlton Grimm, Montana Power Co., said the bill, as amended, is 
difficult to analyze. 

Tom Nelson, Exxon, Billings, said they oppose the bill as 
written. 

Mike Cooney, on behalf of Conoco, said they have made a $140 
million commitment to the Billings refinery industry. Canoco is 
not opposed to a health study. 

Rex Manuel, representing CENEX, opposed the bill as amended. 
Originally, the bill was fair and feasible but, as amended, all 
that industry has worked for will be destroyed. 

Jeff Chaffee, Bureau Chief, Air Quality, Department of Health and 
Environmental Sciences (DHES), said the DHES is providing 
technical assistance but is not taking a position on the bill. 
EXHIBITS 5 and 6 DHES amendments to SB 389 were proposed. 
EXHIBITS 7 and 7a 

Jim Jensen, Montana Environmental Information Agency (MEIC), told 
the committee that the amended bill is a waste of time. There 
will never be enough people in Montana to determine pollution 
impacts. 
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Questions From committee Members and Responses: 

REP. TOOLE asked Mr. Grimm if he agreed with Mr. Jensen's 
testimony. Mr. Grimm responded that Montana Power is doing a 
good job monitoring ambient air quality. He commented that the 
Hannah bill is not necessarily a better bill. 

Mr. Chaffee stated sulphur dioxide emissions in Billings and 
Laurel have risen slightly in recent years. SB 389 was rewritten 
to note that federal standards are now exceeded in this area. 

REP. BROOKE asked Mr. Chaffee to describe the repercussions of 
noncompliance by industry. Mr. Chaffee replied that new limits 
will be set. 

REP. BROOKE asked Mr. Chaffee to explain the bill contents 
without amendments. Mr. Chaffee replied the bill, as amended, is 
more relevant to state ambient air quality standards than 
federal. There is growing concern about achieving state air 
quality. 

REP. WAGNER asked Mr. Grimm if emissions could be reduced to 
improve air quality. Mr. Grimm replied there will be some 
sulphur dioxide reductions. The Clean Air Act directly affects 
the power companies as well as other industries. 

REP. SWANSON asked SEN. TOWE who will be financially responsible 
if SB 389 is passed with only the study portion. SEN. TOWE 
replied that industry will pay for the study, funding both 
monitoring and compliance mandates as authorized by the 
legislature. 

Closing by Sponsor: 

SEN. TOWE complimented those who had worked on SB 389. Problems 
with the bill surfaced regarding who will support the study. He 
expressed disappointment that parties involved were unable to 
come to an agreement on the bill. 

HEARING ON HB 692 

opening statement by sponsor: 

REP. DAVID WANZENRIED, HD 7, Kalispell, said HB 692 represents 
the CUlmination of work with the national park service, quanti
fying reserve water rights within Glacier and Yellowstone 
National Parks as well as the Big Hole. HB 692 addresses exist
ing ground and surface water users: how much water is needed for 
consumptive and surface water uses. 

Riparian areas near the Big Hole Battlefield need to be 
maintained, REP. WANZENRIED told the committee. Five-percent of 
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water available in Yellowstone and Glacier Parks is reserved for 
current reserved water use. 

Xnformationa1 Testimony: 

Barbara Cosens, leqal counsel, Reserved water Riqhts Compact 
Commission, presented the proposed groundwater areas for the 
compact, EXHIBIT 9, including Yellowstone Park where the entire 
instream flow has reserved water rights. Groundwater studies are 
important for determining future hydro-thermal uses. 

Proponents' Testimony: 

Chris Tweeten, on behalf of the compact Commission and the 
attorney general's office, distributed a pamphlet, "Negotiations 
for Reserved water Rights." EXHIBIT 10 

SEN. LORENTS GROSFIELD, SD 41, Biq Timber, testified as a member 
of the Reserved water Rights Compact Commission. EXHIBIT 11 

OWen Williams, on behalf of the National Park Service and 
spokesperson for the Reserved Water Riqhts Compact Neqotiation 
Team, emphasized the proposed agreement, HB 692, is sensible as 
it protects water-related resource values of each park. EXHXBITS 
12 and 12a 

Karen Fagg, on behalf of the Racicot Administration, testified 
the state's goals have been accomplished through HB 692. 

Don MacIntyre, legal counsel, Department of Natural Resources and 
conservation, said HB 692 provides effective water management 
systems with minimal burden to water users. EXHXBIT 13 

Jo Brunner, Montana Water Resources Association (MWRA), testified 
in strong support of the Reserved water Rights Commission. 

Jeanne-Marie souvigney, Associate Proqram Director, Greater 
Yellowstone Coalition, testified in support of HB 692 but stated 
the Coalition would like to see stronger language regarding 
federal funding. EXHIBIT 14 

Richard Parks, Gardiner, rose in support of HB 692. EXHIBXT lS 

Michael scott, representing The Wilderness Society, submitted 
proponent testimony. EXHIBXT 16 

Joan Humiston, on behalf of the Beartooth Alliance, and Northern 
Plains Resource council, said both groups support the bill. 

Julia Page, Bear Creek Council, Gardiner, submitted petitions 
listing Montana residents favoring the Yellowstone Reserve Water 
Right Compact. EXHIBXT 17 
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Mark Bolston, Director, Plathead Basin commission, said they look 
forward to formal adoption of the negotiated agreement. EXHIBIT 
18 

J. Blaine Anderson, Jr., Dillon, submitted proponent testimony. 
EXHIBIT 18a 

opponents' Testimony: 

Richard Buley, on his own behalf, opposed the bill as it applies 
to Cooke city and Soda Butte Creek. The bill interferes with 
development of property with a water right. This bill has been 
railroaded through the committee without input from Cook City 
residents, he said. He urged tabling of the bill. 

Bays Kirby, Cooke City, testified in support of water limitations 
and opposition to HB 692. 

Donald M. Vondra, President, united Bank of Absarokee, concurred 
that passage of HB 692 will have a negative impact on the ability 
of financial institutions to finance property in the area 
surrounding Yellowstone Park. EXHIBIT 19 

Warren Patten Jr., Cooke City, testified in support of water 
rights as they relate to property rights. EXHIBIT 20 

Bernard Afielokamp, Cooke City, stated he is concerned about the 
loss of a water right devaluing his property. EXHIBIT 21 

Lynda sullivan, Cooke City, representing All Seasons Botel, Pine 
Tree Cafe and Ma Perkins Cafe, opposed HB 692 as amended. 
EXHIBIT 22 

Ken (last name not registered), Cooke city, agrees with water 
rights protection in Yellowstone Park but said insufficient 
notice was given to receive public comment on the Compact. 
EXHIBIT 23 

Linda Sullivan, on behalf of her Cooke City neighbors, asked for 
more time to review the Compact's final draft. 

Ken Buffer, prospective property owner in Cooke City, stated he 
supported work done by the Compact but requested an additional 
amendment and further study. 

Bernard Peldkamp, on his own behalf, said he is also concerned 
about the devaluation of property rights. 

Questions from Committee Members and Responses: 

REP. FAGG asked Susan cottingham, Program Director, Reserved 
water Rights Compact Commission, DNRC, for assurance that the 
Compact has been available for review. He noted the gentlemen 
from Cooke city concerned with his water rights should be advised 
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that water does not go with the land. Ms. cottingham said that 
everyone will continue to hold their water rights. 

REP. TOOLE asked if there are situations that will be precluded 
by the bill. Ms. Cosens said the Compact protects water rights 
prior to 1993. Many mining uses are considered non-consumptive, 
she added. 

REP. WAGNER asked for an explanation of public noticing 
regarding the Compact plus a detailing of the numbers present at 
related meetings. REP. WANZENRIED explained that approximately 
300 people were notified, in addition to the media. He stressed 
that everything possible was done to properly notice the public. 

REP. WANZENRIED reported meeting attendance as follows: 
Kalispell, Wisdom, Bozeman and Gardiner reported 15, 10, 30 and 
75 citizens, respectively. 

REP. STOVALL asked if it is possible to remove water from the 
Clark Fork drainage. REP. WANZENRIED replied the Clark Fork 
drainage is a closed basin. 

REP. HARPER asked Hr. Williams what the Park Service would be 
requesting if forced to go to litigation. Hr. Williams replied 
they would be looking at a claim for national flow. 

REP. BIRD asked Hr. Buley, attorney, how the Compact will affect 
his business. Hr. Buley said there is no current affect on his 
business but there could be in the future. The Compact prohibits 
impoundment of water on Silver Bow Creek. All businesses could 
eventually be affected due to degradation. 

REP. RANEY asked Ms. Cosens to explain any alterations to 
impoundments. Ms. Cosens said the Compact will prohibit future 
impoundments on Soda Butte Creek but will not prohibit tributary 
impoundments. She added that Cooke City could possibly put in a 
sewage system. 

closing by Sponsor: 

REP. WANZENRIED told the committee removing Soda Butte Creek will 
clearly affect the Compact. If the legislature doesn't enact the 
Compact, reserved water rights decisions will become judicial. 
The silences of the legislature will be more detrimental than 
not enacting HB 692. 
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ADJOURNMENT 
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SENATE BILL 389 

The air quality in Billings - the All American City - is bad. For a tourist attraction in the great 
American West known for its wide open spaces and pristine environment, it is a disgrace. . 

THE PROBLEM 

FACT: According to the Air Qu3.lity Emissions Trend Report of the EPA, Billings is the seventh 
worst city in the nation for S02 pollution. In the last five years, only Pittsburgh, Pa., and Steubenville, 
Ohio, have been consistently worse than Billings. 

FACT: A growing number of people have complained of respiratory and breathing problems in the 
Billings area, particularly in Lockwood which is down wind from most pollution sources. Many notice 
remarkable improvement when they leave Billings. . 

FACT: In 1987, the Legislature adopted a lower federal standard for Billings and Billings became 
the only area in the State of Montana with an S02 standard equal to the less stringent federal standard. 

FACT: The Industry promised, in 1987, when the Hannah bill was passed, that they would clean 
up their act and voluntarily improve the air quality in the Billings area. Since then the sulfur dioxide 
emissions have actually increased. In 1987 the S~ emissions in the Billings area were 31,908 tons. In 
1992 the S02 emissions were 33,464 tons. (In fairness, some companies have spent a great deal of money 
and have done a good job in reducing and limiting S02 emissions but others have not.) 

FACT: According to the most recent computer modeling procedures now being used to detennine 
compliance with federal standards, Billings exceeds the lower federal standards. 

FACT: The Federal Environmental Protection Agency has issued a call for a revision of the current 
state implementation plan (SIP) because dispersion "modeling shows non-compliance with the federal 
standards. Montana has 18 months to obtain federal approval to a revised plan and 5 years from February 
of 1993 to comply. If they don't approve our plan, they will take over and develop and enforce their 
own plan in the Billings area. 

FACT: At least three new ventures which would have employed numerous people gave as one of 
the reasons for not locating in Bijlings, the air pollution problem. 

FACT: Surrounding states, North Dakota, Oregon, Washington,.Wyoming, and Colorado, now 
have higher S02 standards than Montana. Only Idaho and South Dakota rely on the lower federal standards 
that currently exist in Billings. 

FACT: Billings is the dirtiest city.- in tenns of S~ emissions - in the nation in which Exxon has a 
refmery. Areas such as the Bay Area in California have more refining and yet enforce twice as strict a 
standard. 
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YEAR 'S02EMISS'ION8 ' 
. -.-

1987 . 31, 908 Tolis 

1988 33, 037 Tons 
1989 33, 770 Tons 

1990 31,069 Tons 

1991 30,467 Tons 

1992 3~, 464 Tons I I 

Six-Year Average: 32, 206 Toris 

• 
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Ch.504 MONTANA SESSION LAWS 1987 

CHAPTER NO. 504 
[HE 534) 

AN ACT DIRECTING THE AMENDMENT OF RULE 16.8.820, 
ADMINISTRATIVE RULES OF MONTANA •. TO MAINTAIN E...~ST
ING AIR QUALITY THROUGH ADOPTION OF THE FEDERAL 
Al.'INUAL AVERAGE AND 24-HOUR AVER.~GE STANDARDS FOR 
AMBIENT AIR QUALITY FOR SULFUR DIOXIDE IN AREAS CUR
RENTLY EXCEEDING THE STATE ANNUAL AVERAGE AND 
24-HOUR AVERAGE STANDARDS; REQUIRING THE BOARD OF 
HEALTH AND ENVIRONMENTAL SCIENCES TO STUDY THE 
HEALTH EFFECTS OF SULFUR DIOXIDE IN AREAS WITH 
MAJOR INDUSTRIAL SOURCES; AND PROVIDING A.l.~ IMMEDI
ATE EFFECTIVE DATE. 

Be it enacted by the Legislature af the State af A,fantana: 

Section 1. The. Board of Health and Environmental Sciences shall 
amend Rule 16.8.820, Administrative Rules of Montana, to read: 

"16.8.820 AMBIENT AIR QUALITY STANDARDS FOR SULFUR 
DIOXIDE 

(1) No person shall cause or contribute to concentrations of sulfur diox
ide in the ambient air which exceed any of the following standards: 

(a) Hourly average: 0.50 parts per million, I-hour average, not to be 
exceeded more than 18 times in any twelve consecutive months; . 

(b) Twenty-four hour average: 0.10 parts per million, 24-hour average, 
. not to be exceeded more· than once per year, except that persons causing 

or contributing to ambient 24-hour average concentrations of sulfur dioxide 
that exceeded more than once 0.10 parts per miZlion during 1985 must be 
considered in compliance with this role if ambient concentrations do not 
exceed 0.14 parts., per: million more than once per year, 

(c) Annual average: 0.02 parts per million, annual average, not to be 
.' exceeded, except that persons causing or contribu.ting to ambient annu.al 

concentrations of sulfur dioxide that exceeded 0.02 parts per million during 
.1985 must be considered in compliance with this rule if ambient concentra
tions do not e:z:ceed 0.03 parts per million. 

(2) Measurement method: For determining compliance with this rule, 
sulfur dia;ride shall be measured by the pararosaniline method as more fully 
described in Title 40, Part 50 -<Appendix A) Code of Federal Regulations 
(1979), or by an approved equivalent method." 

Section 2. Study of effects of sulfur <HODde on health and envi
ronment. (1) To the extent that funds are available, the board shall con
duct an ongoing study in areas of ¥ontana where there are major . 
industria! sources of sulfur dioxide. The study shall concentrate on the 
effects on human health and the environment of ambient sulfur dioxide 
concentrations separately and in conjunction with particulates. 

. . 



SB 389 as amended by Sen. Towe April 7, 1993. 

Section 1. section 75-2-206, MCA, is amended to read: 
"75-2-206. study of effects of sulfur dioxide on health and 

environment. (1) The department shall commission studies in the 
Billings and Laurel area where there are major industrial sources 
of sulfur dioxide. The studies must be conducted by credible, 
unbiased consultants who are experienced in the kind of studies 
described in this section. The studies must include: 

(a) a literature search and analysis regarding the effects 
of sulfur dioxide on human health, including sensitive 
populations. The literature search and analysis must include: 

(i) a review and analysis of studies by the environmental 
protection agency concerning the health effects of sulfur 
dioxide; 

(ii) a review and analysis of sulfur dioxide health-related 
studies conducted in the Billings and Laurel area; and 

(iii) a review and analysis of other studies concerning the 
health effects of sulfur dioxide; 

(b) a review and analysis of the feasibility of conducting 
scientifically valid, epidemiological health studies in the 
Billings and Laurel area; and 

(c) a study to determine whether additional enhanced 
ambient monitoring is useful in adequately protecting human 
health. The purpose of this study is to determine ·the adequacy of 
existing ambient monitoring in the Billings and Laurel area and 
must address the need for monitoring for ambient air 
concentrations of sulfur dioxide at 5-minute intervals and in a 
manner that detects concentrations of sulfur dioxide up to 5 
parts per million. 

(2) The department shall report the results of these 
studies to the 1995 legislature. Based on the results of the 
feasibility study required under sUbsection (1) (b), the 
department, with the concurrence of the environmental quality 
council, shall determine: 

(a) whether further study on the health effects of sulfur 
dioxide in the Billings and Laurel area is necessary; 

(b) whether the studies in sUbsection (1) (b) would produce 
credible results; and 

(c) whether additional enhanced ambient monitoring is 
necessary to adequately protect human health. 

(3) If the department, with the concurrence of the 
environmental quality council, determines that further health 
studies are warranted as provided in subsection (2), then it 
shall provide for those studies, the results of which the air 
pollution control advisory council shall report to the 1997 
legislature. 

(4) Funding for the studies must be provided pursuant to .75-
2-211(5)." 

NEW SECTION. SECTION 2. Coordination instruction. If House 
Bill No. 318 is passed and approved, then the reference to n75-2-
211(5)" in [section 1 of this act] is void and the code 
commissioner is instructed to change this reference to n[section 
12 of House Bill No. 318]". -End-
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Comparison-shows ci~r standards 
in.Jine With . neighbor~ngst!Jtes 

.' . I,' ~.- •••• • ••••• I 

, By ClAIR JOHNSON 
and DENNIS GAUB 
Of the Gazette Stott 

, Ings' standards to the more restric- notified. the state that it" must revise 
tive state standards, tighten Moo- . its emission control plan, called a 
tana's one-bour standard and provide. State Implementation Pian, for the 
for a health study. Bll1Ings area. The state has 18 months 

Are Montana's air qualIty stan
dards for sulfur dioxide more restric· 
tive than other states'? A comparison 
of eight neigbboring states suggests 
they are not. 

orily Billings and two other 
states in the region use the more le
nient federal standards, according to 
information compiled in 1991 by the 
Montana Air Quality Bureau In the 
Department of Health and Environ· 
mental Sciences. 

The comparison looked at stan
dards in Montana, Billings, Colorado, 
Idaho, North Dakota, South Dakota, 
Oregon, Utah, Washington and 
Wyoming. 

The issue of what standards are 
appropriate for the Billings area will 
come before the Senate Public 
Health, Welfare and Safety Commit· 
tee at 3 p.rn. Monday. The committee 
will hold a hearing on SB 389, spon
sored by Sen. Tom Towe, D-Billings, 
which would essentially return, Bill-

Proponents of the bill argue tJBt In whicb to respond or else face 
, the· federal standards do not ade- sanctions. 
quately protect publIc health in lIle J1m Hughes, an environmental 
Billings area, which bas six majorin- specialIst in the state Air QualIty Bu· 
dustrial sources of the pollutant. " reau's B1lIings oifice, said a survey of 

Opponents argue that the federal all 50 states probably would not show 
standards are adequate and thatforc· Montana as among those states hav
Ing Industries to comply with meter Ing restrictive air qualIty standards 

. standards may cost the area jolls. both for ambient air and emissions. 
The 1987 Legislature rewed the Ambient air is air In the atmo-

standards for the Billings area' to sphere. Emissions are pollutants that 
bring the Industries into compliance. typically come out of Industry stacks. 

Sulfur dioxide is a respiratory Hughes said that Montana's 
initant and a component of acid rain. emissions standards are "very 'le
The pollutant is formed by burning nient and not progressive with mod-
fossil fue1s like coal or oil .i em tlmes." 

Although monitoring Informa- Montana's ambient standards 
tion has shown the industries In com- for sulfur dioxide are about the aver
pliance with the current standards, age among the more stringent stan· 
recent computer modellng studies dards but are not the most stringent, 
show violations of both the federal he said. 
and state standards.: , 

Based on the modeled violations, (More on Air, Page 13A) 
the federal Environmental Pr0-
tection Agency last week officfally • RespondIng to CUy Council/1C . 

;'. 
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CO:JSI;)EPNrImJ Of SE:.ATE DILL 3')7: Sen. ~cCallum. S( na!:e 
District 26. introduced SB 3~s an act to orovide !undinc 
to the Department of Revenue for administration of ~pecial' 
revenue accounts for tax checkoff prograMs. 

Scn. "cC.,llum said that the funds would be provided to 
the Revenue Dcpart~ent to cover the administration 
of the annual income tax checkoffs. In addition, tl".e 
Dcpart~nt o~ Revenue ~ould be allowed to charge each speci3l 
revenue account Sl per checkoff contribution or S2.000, 
whichever is greater. 

PROPO:iE:.TS: Sen. Severson represented the Fish and ::;ame 
Commi!:tee, and he asked for a bill with a st~ndard figure 
for chec)o:o!f~. 

OCES-:'IO:IS ,AND/OR DISCUSSIO~J) FROM "!'I!!: COM:'ITTE!:: S!n. Halli
gan and Ser,o Severson sdid they would fIguteout the charge 
bi Depart~ent o~ Revenue to deal with the mechanics ~f checkoffs. 
The bill wasn't posted due to time constraints. so that it 
couJ:i be referred to the House 3S soon as possible. 

CLOSI::r.: Sen. !I1cCallum thankcd thc committee for 
hearing .1 revenuc bill in ~atural Resources. 

DISPOSI7I~1 OF SE~ATE BILL 3')7: Sen. Severson made 1 

motion that SB 397 DO PASS. ~otion CARRIED unanimouJly. 

~~~~~~11;;~4~f;6~'::;ri~§t:1P~'frI.~~5·34f Rep. Tom Hannah, H.)use 
District 86, introduced HB 534'~hich deals with the 
sulphur dioxide emissions in Billings. Rep. Hannah :cported 
that HB 534 would do the following: 

Increase the 502 emission standard in the Yel~owetone 
Vallez' from Montana's standard t~ the federal 
level standard both on the 24-hour and annual 
basis. 

7hree refinerics. the sugar bcet factory, the sulphur 
processing plant and a coal-fired electric generating plant 
put the Yellowstone Valley at periodic times in violation 
of State standards. The Yellowstone Valley, however, is 
in compliance with federal standards. 

Rep. Hannah called the committee's attention to the 
Statement of Intent that was attached to HB 534 in the 
House of Representatives, and he cited six points in the 
Statement of Intent. 
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Rep. Hannah then submitted information to support his 
state::"lents. (Exhibit 1: Reo. lIannah st.ned th.lt CQiiiPtl-~.z; 
'J31d al rud .... volunti!rHJ:_~g.!!mL.l!~l1~ ,!!,C;iJ;}S, .• tQ_.r~!1;!cr. S'1.;!,. 
emissions. lie said thaUilli1:!s.l!..J.L.;J1LQn.!::"'£'l~:'· ;:: :1;,;:_ 
5 ta tc J.h.u....!las....a_sutp!'ll.1r. __ s!Jg~i4~...E.!:2~c:!:!.... The rea son 
the problel'l exists is because industries are locatedth~'r~ 
that ~ere built prior to the enact::"lent of plant s:andar~s. 
At present Billings is operatinq on the federal standard" 
and has never been out o~ complianct:! with the federal 
standards. Rep. Hannah repeated several times that I!!l ';).1 
is a ·status auo· bill because it will not allow the air In 
Billings to g~t worse. He said he believes as a result 
of the passage of H9 53-1, there • ... i: ~ be cl~!!ner ait. ill- . . 
BilUnqs because i:ld!lli~ry a~ll!.:.J!4!p_art:n~m! •. L.it.~:.-: 
:,tow~wn agreement that ~iU bring jJbgut, erreduction .L!1 
~!i!Ehu..I-J1.1oxide that diey had neve:' considered before./ 

PROpm;E:rrS: Dan farrner, 3illinqs Charnber of Com:nerce, spo;':(' 
on behalf of Ji::"l Scott, President of Billings Chamber of 
Commerce, and ~r. f.lr::"ler read :·!r. Scott's tE:;ti:nony which 
stated that the Chamber of Com.-nerce supports !IB 534 hct:ausC' 
the Billings Charnber supports both jobs and clean air. 
(Exhibit 1) He also stated that when the House heard thq 
bill, 250 3illi:lgs residents who favored liB 534 tra .... eled 
to Hclena :, buses. ~r. Far::"ler subrnitted a list of their 
names as an exhibit to these minutes. (Exhibit 2) As a 
private citize:l, ~~ Fariiier submitted his testimony in 
support of 534. (Exhibit 3) 

penry H9bble ... ~ta!l..lger of EUOJl Bafipe""-i.,!l Billil)g~,·testificd 
in support of HB 534. ~r. Hubble stated t~.lt the fed~ral 
standards proposed in HB 534 arc verI strict health-based 
standards, designed to protect the health of the most 
sensitive members of society wit~ an adequate margin of 
safety and to protect agriculture, visibility, and aesthetics. 
He stated that all areas in Billings meet federal air 
quality standards: in fact, the Air Ouality Bureau 
has estimated that most areas In Billings meet t~e St~te's 
air quality standards and that chanqing the 3tandards will 
not degrade ~tate air quality. He sub::1itted an SO' Air .. 
Qualiti Measurcrnent Table that showed Billinqsls in '.~ ;,. 
dgyn;;iA a treiia aUe to file yolul'\tar.l:.J~1.X:~ c[fQrts. ; 
This table (Exhibit 4) which was cornpil~d from State 
data, shows that average 502 measurements ~n Billings have 
decreased from 0.027 to 0.021 pp::1 between 1983 and 19ij5. 
Mr. Hubble said he does not believe that the compromIse 
that is now being discussed with the Department of Health 
would =c legal without the passage of HB 534. He urged the 
cOllllllittee to concur ,with HB 534. (Exhibit 5) 
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Rober: Holtsmith, ~a~aqer, &illi~qs Refi~ery, Conoco, !~c., 
testified t~at Co~oco supports HB 534. Mr. Holtsmith 
said t~at sir.ce :he h~alth of the co~unity is protected 
by the federal sta~dards, Corioco Joes not belie~e that the 
State sta~dards are nncessary or valid. He stated that 
COI.OCO is .l p.lr:icipant in a joint law suit, filed in 1981). 
to challenqe t:he State statute. However, the lawsuit has 
rr.mained dormant while tr~re is an attempt to reach agree
ment o~ the issue, :-Ir. Holtsmith reported that the 
recent meeti~c,s arno~gaffected industries, the Air Ouality 
Bureau, and concernr.d citizens have shown progress. Mr. 
IIolt-smith urqed the committee- to enact legislation mand:ltinq 
~ontan.l's Air Quality Standards for Sulfur Dioxide 
Emissions be made identical to the federal National Ambient 
Air Q~~lity Standards. (Exhibit 6) 

Louis';. ")ai·. Ref i~eri' :lanagt!r at the CE:.EX Refinery in 
Laurel, te~·ified in support of HB ~34. He stated 
that C~'EX ha~ ;nv~sted S5.7000,OOO in a sulfur dioxide 
reduction proqram i~ i~17, and the plant achieved an 80~ 
rt!auc~ion in the ambient sulfur dioxide conc~ntration in 
r..,ure} in 1979. HO""ever, there arc presently rules 
before the Board of Health which would require additional # 

emission reductio~s up to 45\ at CENEX Refinery. If 
implemented, CE~EX would be re~uired to co~~it to an 
investment which may well exceed 571),000,000. (Exhibit 7) 

Carlton D. Gr imrn, ~lontana Power Compan}" said that liB 534 
would h.lve the effect of granting existillg industry in 
Billings a permanent variance from the present State 
ambient standards. lie stated that Montana Power has been 
con~inced for years that federal standards were based on 
extensive studies and hearings: therefore, federal standards 
are sufficient to protect public health and welfare. In 
Montana Power's opinlon. the stringent State ambient sul
phur dioxide standards al'e not necessary and were based upon 
an inadequate record. Further~ore. the cost to comply with 
State standards is exorbitant. Mr. Grimm explained that 
MPC endorses intermittent control along with adoption of 
HB 534. Even though there is an agreement being·negotia~ed 
which would comply with HB 534 Statement of Intent. Mr. 
Grimm specifically stated that }WC would not sign such 
an agreement if HB 534 were not passed. (Exhibit 8) 

Kenneth L •. Williams, Entech/t-lestern Energy Co •• Butte. 
te~tified in support of HB 534. Mr. Williarr.~ stated that 
t~estern Energy Company supplies coal from a Rosebud Mine 
at Colstrip to the J.E. Corette Generating Station in 
Billings. He stated that the economic impacts would reach 
into and affect ~ll sections of Montana; therefore. he urged 
the committee to concur with HB 534. (Exhibit 9) 
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Dr. Ronald E. Burnam of the Fellow I\mericar. Co>llege or 
Chest Physicians, who resides in Billings, testified in 
favor of HB 534. Dr. Burnam stated that 502 concentr3tion5 
of 0.25 ppm--ten times the federal standard--or less did 
no~ induce symptomatic bronchoconstriction in exercisinq 
asthmatics (short-term exposure). lie also reported that 
studies since 1981 have showed no evidence of advers~ effcc~ 
on lung function at levels of .04 ppm (long-term exposure). 
Dr. Burnam then questioned the validity of the ~ntana ~ir 
Pollution study that has been quoted in the local ~edi~ 
as a reason for more stringent standards. N0TE: Dr. 
Burnam summarized his remarks and l'!Iai led them to :latur.ll 
Resources Committee on Mar;::h 11;. (Exhibit 10) 

Mike Mieone, Hestern Environmental Trad~ ~~sociation, 
supported previous testimony and he emphasized one point 
and that was that the Department wo~ld probably suqgest 
that HS 534 woul~ not be needed because they are reachinq 
agreements with industry. Mr. Mieone stated to the 
contrary: -HB 534 will provide the basis whereby those 

7 agreements can be reached. - Hog said JIB 534 ,~o!ser'led 
the support of the committee. • 

Gene Pigeon, Montana-Dakota Utilities (MOU). went on 
recox.:! as s,upporting HB 5)4---Clea:l Air and Jobs.· MDU 
Resources services plants in Billings when ambiet conditions 
warrent shutting down their fuels dnd transferring to 
natural 93S. Mr. Pigeon said that MDU recommends that 
the committee support HB 534. 

Time had run out for other proponents to testify, and 
Jo Brunner who represented the Montana Cattlefeeders sub
~itted wri~ten testimony only. (Exhibit 11) 

At that point, Sen. Keating asked ~ther proponents to 
»tand. and 13 people stood in support of HB 534. 

OPPONENTS: Howard Toole. Board of Health. Missoula. 
testified against HB 534. He'said the conflice on this 
subject in Billings had let to the proposal of rule
making in regard to the annual and 24 hour standards. 
Be indicated that the Board and the De!l3rtnent -Ire committed: 
and if the Legislature wanted them to continue to try to 
work out a consensus apprcach to the problem. the Board 
of Health po3sibly could engage in new rule-making 
proceedings and re-visit standardS with appropri~tc admin
istrative action. Mr. Toole was concerned that the 
passage of HB 534 would make negotiation impossible. He 
stated that if Billings is allowed to be in compliance with 
the federal standard only. there would be no incentive for 
further negotiations. Mr. Toole said that the LPqislature 
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£",J HH~ J '.' ,·9.f _ ... -..... --. 
--\-l- q '3, 

S~J ?B9 

had given the DHES the author1t.i' for policy !!laking in the 
area of environ::1cnt. 3nd t.~cr ,.,ere willing to accept 
that :"esponsibilitj' and would continue to do so. lIowc','~r, 
Mr. Toole suqqcst~d that i~ tiD ;)~ were passed, r.hc 
Board of Health •. , • would look at other matters:· 

Hal Robbins, Depar~~ert of Healtn and Enviro~ntal 
Sciences. testified that he recognized the Legislature's 
riqht to control policy, but he Objected to HD 534 because 
it would interfere with the administrat!ve process. The 
Department of Health and Environme~tal Sciences had 
adopted the air quality standards for Montana in the 
first place, and he believed that the 80ard should be givcn 
an opportunity to i~plement those standards. Hr. Robbins 
reported that the standards were adopted only after 
lengthy public hearings and testimony, and he suggested 
that the issue was not within the r~alm of the Legislature. 
He stated that t;le dl:t'l and i~plemp.nt3tion should remain 
the province of an independent board since it had been 
createrl specifically for that purpose and has the tiae 
necessary t~ insure a fair i~plernentation. ~urthermore, 
Hr. Robbins stated that suffici~nt health data exist to 
conclude t:lat the existing ~Iontana ambient air quality 
standards are reasonable to protect public health. 
(Exhibit 12) 

Rep. Kelly Addy. House District 94, oppos~d HB 534. He 
said that HD 534 is a classic example of what prompted 
Sen. Mansfield to sa)' ...,hen the environmental movement 
was still in its infancy, ·We have to strike a balance.· 
Rep. Ad.!y said that there must be a balance betweell 
jobs and environment. and that each consideration is as 
valid as the other. He stated he objected to the following: 

1. Proposal will be a per~anent change--there is no 
sunset in the bill. 

2. Bill ·tinkers· with the 24-hour standard in 
which asthmatics would have to pay the penalty. 

Rep. Addy said that the people in the Yellowstone Valley 
should be given a choice of which air quality standards 
they prefer. Rep. Addy then distributed amendments 
that were offered by Rep. Harper on the Floor of the House. 
(Exhibi t 13) 
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Eileen "orris, a resident o! Yello .... stone Counq' ;lnd 11:;0 

a ::'Iorthern Plains Resou~ce Coune! 1 reprcsentatl\·f!. tc~~:: :.'<1 
against H8 5H (Exhibit H). S~e ,.hst~ibutcd t· .... o rC'·::.,'~' 

doc~ents for the co~ittec ~c~b~~s to ~~3d: 

1. SU:'::::I.:ltions f~o::: the f~~ol1 E:Wiron:-:ent.ll Im?,lc~ 
Statement on the A.":lbicnt Air Oualitj' Standol:-d:; 
Study, dated February l~, 1980 (Exhibit l4-~1 

2. EPA's Second Addendum to Air Ouality C~iteri~ 
for Particulate :tatter and Sulfur Oxides (1')32): 
AssesslllCnt of ~;cwly ,\vail.lble Health Effect:; 
Inform~tion (Exhibit l~-b). 

Ms. "orris said that ~he issue involved is not how muc~ 
clean air will cost. but ..... ho will pal' the r.ost. If 
Mantan3 industrj'is not reGuired to control its olir 
pollution, "s. ~:orris stated that ~.lni· in the Stolte ,.,'Oald 
suffer the consequences by ill health. "s. "orris u~,~d 
that the Committee not concur with H8 534. 

Wendy Anderson, Pub!.ic Health Association o!':·,.,ntanil. 
testified for Carolyn ,.. Hamlin. Assistant ~rofessor of. 
Public Health :~ursing. ~ls. Hamlin's testimony reported 
tholt chronic ~bstructive lunq disease is the fifth 
leadinq cause of death in : .. ontana. Pneumonia and 
influenza follow 3S the sixth leadinq cause. Both of these 
death rates exceed the same disease-related death r.lt~s in 
th~ U.S. Therefore, it seems logical that proposed 
voluntary standards ..... ould be ris~y. Considering sulfur 
dioxide as one of the three major sources of air pollution 
which would result in a decreased quality of life and 
high medical expenses, :"s. Anderson stated that 118 53-1 
cannot be allowed to pass out of ::o::unittce. (Exhibit 15) 

Claudia"assman "ontan~ Environmental Information Center 
Action Fund, opposed the passage of H8 534. She said 
that clean air is a good State policy, and reducing" 
Montana's air quality standards · .... ould do little to solve 
Montana's antibusiness climate, and result only in 
a loss of clean air. Ms. Massman purported that maint'ain
ing clean air would be an economic benefit to Montana oe
cause people would be attracted to the State by its 
largely unspoiled environment. ~Exhibit 16) 

Rick Berg, rancher from Glen, opposed HO 534 because of the 
effect it would have on agricullure and tourism. He 
said that S02 has horrible effects on agriculture as statr.d 
in a congressional report that he had read. He said that 
wheat, alfalfa, barley and other plants suffer leaf damage, 
growth inhibition, ~nd increased mortality from S02 levels 
that are even lower than the national air quality standards. 



Senate ~~tural Resourc~s 
"arch IJ. 1997 
Paqe 6 

In regards to tourism. ~r. Berg asked how ~any people would 
dri.ve across country to breathe the air that is worse 
than where they left. lie wondered if the tourists would 
t~ke ~ontanans at their "word.- that there really are 
~ountains somewhere out in the haze. Mr. Berq stated 
that. ~~en if we disreqard all of the aforementioned 
objections. even if WP. don't care that Billinqs' children 
already have di~inished lung capacities. even if we 
forget th~t ~ntana is r~no~ned for its crystal clear 
air and sky to to~rists throughout the world. even if 
emrironr:lcntal concerns .lre not the cOmr.1ittee's concerns. 
HB 534 ~uld set .l horrible precedent to let the notion 
go forth th~t when industr~ threatens to "take their 
ball and go hOl:le." :-Iontana will throw up her at1ll!J and 
say Go ahead. have your way with me." Mr. eerg concluded 
by cayino. "i.<!t that idea get a foothold in the State, 
then it's Goodb:,'e. Bi\] Sky!" Mr. Berg asked that HB 5J4, 
which amounted to panic legislation in his opinion, not 
be passed. 

Scott ~. Fraser, Yellowstone Valley Citizens,Council, 
submitted wrltteil testimony (Exhibit 17). ~r. Fraser 
urged the co~ittee to abandon HB 534. However. if the 
committee felt -that JIB SH should be passed. "r. 
Fr.lser subr:litted some amendments. (Exhibit 18) 

Don Lees. a resident of Billings. gave testimony that his 
wife died in the summer of 1985 and he was of the opinion 
that her death was ha~tened by dirty air. His wife was 
asthr:latic. Her attac~s and dates of hospital 3dmittance 
correlated with the pollution incidents in Billings. Mr. 
Lees respectfully asked the cOml:littee not to pass HB 534. 

Jim Carlson. l'Ussoula City-County Health Department, 
objected to liB. 534 because administrative procedure would 
be set aside. 'f-Ir. Carlson said he was concerned about the 
industries not following due process. There is a concern 
of the legality of the standard that ~as appropriately 
promulgated and the constitutionality of HB 534. What 
the bill would do is set a different standard for the 
Billings area than it does for the rest of the State. 
Therefore, people's health protection would not be 
provided for in the Billings area. Mr. Carlson said that 
the bill would not adaquately protect coniferous forests 
which are the econmic base of '''estern r-Iontana. and the 
federal standard does not protect coniferous forests. HB 534 
would set a poor precedent in saying that industries who 
fight rather than cooperate with a set standard may find 
relief in the legislature. He said that there have been a 



Senate Natural Resources 
March 13, 1987 
Page 9 

number of industries in the State who have cooperated and 
complied with State standards--ASARCO. Colstrip. and 
Missoula Pulp Mill. 

Sen. keatingasked the other opponents to stand, and 12 
additional people stood. 

Testimony from opponents was submitted to the secretary 
as follows. Because of time constraints, testimony was 
written only. 

Montana Association of Churches (Exhibit 19) 
Audubon with proposed amendment (Exhibit 20) 
League of Women Voters (Exhibit 21) 
Montana Senior Citizens (Exhibit 22) 
Yellowstone Basin Group (Exhibit 23) 
Ed Zaidlicz with newspaper ~rticle (Exhibit 24) 

OUESTIONS '(AND~OR DISCUSSION) FROM THE COMMITTEE: Sen. 
Walker asked i the State air standards were being enforced 
in Billings. Mr. Toole said that the State.Sir standard~ 
had been in litigation for years and there has not been 
any strict enforcement effort brought by the State. Sen. 
Walker asked about a comprehensive review study of the 
standards, and Mr. Toole indicated that he would like to 
see such a study be undertaken because BHES had deferred 
twice for lack of good data. 

In reply to Sen. Severson's inquiry, Mr. Robbins said 
he thought maybe 20 states have higher standards than 
the federal standards, but he wasn't sure. 

In the course of the discussion it was reiterated that 
other areas in the State are complying with St~te standards 
and there is a tax reduction for companies that install 
pollution control equipment. There was concern expressed 
by some members of the committee about BHES' authority being 
usurped if HB-534 were passed. 

Sen. Halligan ~sked Mr. dubble if he would support 
legislation that would allow tax credits for installation 
of air pollution devices, and Mr. Hubble said that would 
make sense to him. It was repeated time and again 
by representatives of industry that as long as federal 
standards were being met, the public's health was 
protected. Board of Health people insisted that others 
in the State could and did meet State criteria and Billings 
industries should do likewise. 

i . ... ' . 
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Sen. Walker asked Sen. Regan for her comments. and she 
sald·.that HB 534 disturbs her since BHE!:. and industry 
are already working on solutions. She said she does not 
believe that industries would close if they were held 
to S~ate standards. 

CLOSING Sen. Hannah distributed a table showing locations 
or'monItors in the Billings area and a letter to EOC from 
Hr. Robbins. (Exhibit 25) Rep. Hannah said he feels it's 
wrong.to assume that industry would not leave the State. 
HB 534 is a good preserver of jobs in his opinion. He 
said that the question to finally answer is why do we 
need this bill. Frankly. Rep. Hannah felt that BRES is 
only neqotiating with the companies because of the 
existence of HB 534. He reported that HB 534 had 
received 72 votes in the Pouse and concluded his remarks 
by sayinq it is important and critical to the economic. 
life of industry in Billin9s. ,It! can be dOSUlllents;sl thA~ 
~It· then will be clean air, ~mdi!Q2·!n.athe~8!1l,oqSa"a 
,",uld . 90 down with ';he passage 01 Uti ~3~. .,.' 
__ ..;........,,, .... • .... '-'_'-t ___ ~I_"'.,""-......... .o»~.f~~ 

There being no more business to come before the Committee. 
Se~. Keating adjourn~d the meetin9 at 2:57 p.m. 

run 



J«>LL CALL 

NATIiRAI. RESO!jRCFS COMMITTEE 

SOt.~ LEGISLATIVE SESSION -- 1987 oate3/laJF7. 

- ---_. 

NAME !'RESENT ABSENT EXCUSED 

Sen. Tom Keating, Chairman ."" 

Vice 
Sen. Cecil Weeding, Chairman ." 

."" 
Sen. John !I. ... 

Sen. Mike Halligan filii'" 

S en. Dehrtn Gage "" 
en. Lawrence Stimatz "'" S 

• 
S en. Larry Tveit "", 

S en. "J.D." Lynch ." 

S en. Sam Hofman ./ 

S en. William Yellowtail t/ 

S en. Elmer Severson ./ 

S en • Mike Walker t/ 

.'.~ ,'. Each day attach to minutes. 
~~~fi':' ~i .>; ~ .. 



N/","It: -----_.-_ .. . --- ---_ .. . _ ...... _- .. 

x 

leavl.· pr('part~d Secretary) 

.:~. 

r~: 
.! 

.', 

, 
... :'. 

, i 

, , 
" 

. ,.;:; 

<~ 
.~.:.. 



COHHJTT~£ UN ________________________ _ 

... -------- ------- VISITOMS' f(~:(;'STf;P -----.- . -- - --------
IItl'RESENTINt" BILL' ----.-- - - -------jt------+..:::.;::.c..I::.::.:...~:x.r.=~~ 

\' 



\.' OM. ... 1 ,-na: ON 

~------------------------.------

----------_.- ---.-.-----'----t---_+-~-_+---- '.r!-

~,L: . . - ------ ., .. 
~--------------.- ._----_ .. -.. ----.----~----+----+--- ';'~ 
It~,.· 

r\' _______ . __ . ________ f- ____ .• _. _ .... --------..J-----.J.----+---
;~ --_._-_. ------- --- ----- -- .-.--- -... --
.' 

-t-----t---- -----

____ ._. __ . .0----- ---- '-"-'-"- --- .. ,-.- ~----""'---J.----
__ .... _ ... ---.- .... - -------... -. t- - .. -------- - .. -------.1-----1-- ---f----
_______ ._ .. _.,._. ___ -.--_ ... f--.- ........ -.--- -----... --.+---;J----~---
; 

'1 
.-------- t-----.-......:.--- -------1---+---+---

~. -'.' ___ -~.-------_t_--.-----------.f_---+_---+_--
__ ---.--.-------1--------- -----+----1----1--
'J. ' 

t', 

1.'; .. .~r 
",. --ufUflllf '~r""""'·-" -,- .• 

• ---- ---i-·aAr~:..u._'t-=_l. ~~--+---J---..J-
f,>: ..'5,e, . 3%~ ----+----+---1--
~i~~:' . 

t '" 1 ~. '~.'-' .. 



MINUTES OF THE MEETING 
NATURAL RESOURCES COMMITTEE 
H~ SE OF REPRFSENTATIVE 

SvTH LEGISLATIVE SESSION 

February .\, 1987 

The meeting of the Natural Resources Committee was ca~led to 
order by Chairman Tom Jones on February 4, 1981, C't 1: 00 
p.m. in the SPS Auditorium. . 

ROLL CALL: 1.11 committee members were present · ... ith tt.e 
exception of Reps. Grady, Kadas and Harp who were excused. 

HOUSE BILL NO. 534: rtep. Tom Hannah, District '':b, sponsor, 
stated HB 534 pertains to ambient air standards as it 
relates to st:lfur dioxide, and primarily, as it related to 
the Yellowstone River Valley and U •• ! industries that are 
there. This is important, stating the substance of the bill 
is founj on Pa(J~ 1, liens 23-24, and Page 2, line 1. The 
effect of the~e r.han~~~ are simply tu take the current air 
quality standards for sulfur dioxide, at the state level, 
1md . raise thc.m to the ex;.sting federal level in two areas; 
the annual and the 24-hour. It effects sulfur dioxide only, 
not particulate or any other chemicals that might be in the 
air. It effects sim;:>ly, sulfur dioxide, and because of 
that, it primarily ",ffects Billings. In fact, this bill 
regards only one community in this state that has an indus
try base, as Billings does. Billinqs is the only communit'l 
in this state that -has an::' pressure on whether or not it 
oU1ht to be within the state or federal standards for sulfur 
dioxid~ emissions. This bill effects one community, namely, 
Billings. There are new plant stC'.ndards, and if another 
community tried to develop an industrial base the siz'!! of 
nillings, the new plant~ would be manufactur~J and put 
together is such a way that sulfur dioxide and other emis
sions would be much less than they are now. The net effect 
of this bill is to simply maintain the status quo. Current
ly, Billings is operating at the federal level through on 
ongoing allowance from the State Board of Health which ill 
allowing industry to work and emit under the fedetal stan
dards. We are not asking to allow industry to put more 
sulfur dioxide in the air, but simply to maintain the status 
quo. This bill will do that; however, one of the most 
important points of the bill has been industries' agreement 
to reduce emissions during air in'/ersion standards. The 
majority, if not all, of the 24-hour violations for sulfur 
dioxide occur during the time when we get an inversion. 
This inversion traps smoke, particulate and dust from 
automobiles and, of course, sulfur dioxide. Usually, this 
occurs half a cozen times a year, which many people say is 
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the matn ?roblem for respiratory disease bggravated by 
sulfur dioxide. We are working toward an agreement. In 
fact, Exxon has already reduced, through some technological 
means, their sulfur output by 15%, wi~h Conoco moving in the 
same direction. The oil refineries have "'greed to try and 
monitor this: to reduce during air inversion' periods by 
going to a natur:ll gas burn, which results in a reduction 
anywher~ from. 10% to 40%, depending on the crude being 
burned. Montana Power has agr~ed to cut down on the amount 

,oi··elo!ctricity produced out of the Corette Plant. It. is <, 

significant thet we are heading in the direction for cleaner 
air for Billinga. This bill points out two important 
aspects: takina the pressure off those industries which 
allows them to op~rate, and sets th~ ~lage for some coopera
tion and agreem~nt with the Board of Health in resolving the 
24-hour standard violations. 

PROPONENTS: Rep. Bruce Simon stated, for the record, he 
does support this measur~. 

Rep. Jack Ramirez statedthes~ indust~ies have been corporate 
citizens ~in the City of Bi111"gs and Yellowstone County. 
The reason his fami ly is in Nontana, is because of the 
refinery. His father became an accountant for, what was 
then, Carter Oil Company, and oid the auditing ~or 011 

distribution maGe to the bulk plants from' the refinery. For 
those year~, that rrfinery had been an integral part of our 
community al"d continues to be a good corporate citizen by 
its voluntary efforts in trying to reduce the S02 emissions. 
It must be tak.en into account the social good that tas come 
from educat{ ng families a"d children, providing homes and 
many jobs for our commllnity. We want to preserve it, 
because, it is not only Clur past, but our future. The 
Corett'! Plant, which is extremely important to our future 
and the MHO project, depends on the existence of that Plant 
and is impo~tant to our community and the State r~ Montana. 
He u·ged the committee to be flexible in seeing these 
ind~stries through this time of their needs. 

Henr~ Hubble, Refinery Manager, Exxon, distributed testimony 
(Exhibit 1). He stated the EPA standards proposed in thi~ 
bil!. are health based standards, designed to protect the 
heal th of the most sensitive members of society with an 
adequate margin of Eafety, protecting agriculture, vi5ibili
ty and anesthetic~. The Billings area does not exceed any 
federal air quality standards, and there are no other areas 
in Montana which come close to violation of the State S02 
standards. Most importantly, S02 air quality meaSl't"ements 
in Billings continue to show a steady downward trend due to 
voluntary industry efforts. This table, which was compiled 
fl.·om EPA data, shows that average 502 measurements in 
Billings have decreased from .026 to .022. Exxon, in the 
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last decade, ha~,spent millions of dollars in energy conser
vation and emissions reduction equipment to improve air 
quality. In conclu-ion, we have tried to work through the 
adminLstrative process in good faith. We have been willing 
to makp. reductions, but at the same time, have asked the 
Board of Health to consider the negative ecC'nomic costs 
associated with achieving the existing state standards. The 
Board h~s not indicated a willingness to re-evaluate andior 
change the state stal,dard. We feel continuing through the 
administrative ~rocess is costly to industry and the state: 
however, the legislature is in the best position tti assess 
state economic impacts. rassage of this legislat. on wE L 
allow for the protection of human health and air quality, 
which will help Montana ind~stries remain competitive. 

Jim Scott, Billings Chamber of Commerce, distributed testi
mony (Exhibit 2). It is appropriate the Chamber can testify 
on HB 534, which effects both profitability of existing 
industry and quality environment. There are two very 
impo~tant issues in ~he question of S02 levels in the 
Yell,.owstone Valley. The first is standards of accept'able 
levels of S02. The Chamber believes the federal standards 
are appropriate, give:. current health information and 
current economic conditions in our community. Having more 
stringent stat~ standards seems counterproductive. Compli
ance will become more expensive for the industries involved 
and will put numerous jobs at risk. Secondly, while air 
quality is made up of nu~er~ s components, we are corcerned 
with S02 levels. The fact that S02 levels are high relative 
to other cities, which studies have shown, is a negative for 
Billings ~.n attracting ne,., industry and a weakness we must 
address. Progress is being made to address the problem that 
exists and needs to continu~ through a cooperative and good 
faith effort of the industries, the Department of Health and 
the cOII'rnunity. 

Bob Holtsmith, Manager, Conoco, distributed testimony 
(Exhibit 3). He stated Conoco applilUds the action of the 
Legislaturr. to consider elimina~ing ,mOle stringent state 
sulfur dioxide emission standards and implement the federal 
Nation Arnbi'ent Air Ql~ality for several ':'eas,ons. t.:e feel the 
national standards have been established after rigorous 
review to protect even the most sensitive members of the 
community. Their federal standards are subjected to sd.en
tific and public review. Also, special scrutiny by an 
independent national board of leading health scientists, 
known as the Clean Air Scientific Advisory Comm:' ttee. The 
federal standards are under periodic, legally requirr1 
review. The current review has produced little data to 
indicate the 2.-hour, or the annual average, should be 
stringent. State industries could better utilize their 
resources to remain competitive. The refining ~ndustries in 
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the Yellowstone Valley not only compete with each otl:er, but 
with other refineries as well. These refineries have only 
to achi~ve the federal ambient air quality standards. 
Emission controls for improving air quality are expensive; 
however, Conoco is willing to spend its fair share to 
prevent any endangerment to human health or the environment. 
In thJ<; case, however, we do not believe any such endanger
ment exists. Despite our beliefs, the present air quality 
standards are not reasonable. Conoco has consistently 
offered to reduce its sulfur dioxide emissions by some 15%. 
Conoco will continue to cooperate with the state tJ decrease 
emissions, even if the state standards are changed to the 
federal level. 

Louis Day, Refinery Manager, CENEX, distributed testj"lol.y 
(Exhibit 4). In accordance with a 1977 stipulation between 
the Air Quality Bureau and the Billings area industry, CENEX 
invested millions in a sulfur dioxide emission reduction 
program to achieve a :5% reduction in plant sulfur dioxide 
emissions. This investment program, completed in 1979, 
showed an 801 drop in the ambient sulfur dioxide concentra
tion in Laurel. There are, presently, rules befor~ the 
Board of Health, which will require additional emission 
redu~tions of up to 45\. These rules, if implemented, will 
require the immediate commitment to an investment exceeding 
$70,000,000. Any additional regulat~on will affect the 
economic viability of our operation. CENEX wi_l reduce the 
sulfur dioxide emissions from the refinery for short time 
periods, by 10% to 20%, if necessary, to comply with the 
federal 24-hour standard. Such a program can be implemented 
without the major economic impact of the proposed r~les but 
would require the revision of the present Montana ambient 
standards. 

Carlton Grimm, Director, Generation System Development for 
Montana Power, distributed testimony (Exhibit 51. We 
support adoption of the federal annual 24-hour ambient 
standards. Our position is we would offer voluntary inter
mittent emission reductions at the J.E. Corette Plant. 
Along with this, would be the sue of a continuous monitor 
which acquires the emissi.,ns from our plant. Also, the 
participation in ambient monitoring with other industries, 
the Department of Health and the Board of Health. At this 
time, Mr. Grimm summarized background information contained 
in his testimony. He stated, they felt the federal stan
dards should be adopted and are prepared to comply with 
intermittent emission reductions at the Corette Plant. We 
believe this approach protects the health of the peopl~ in 
Billings and will allow existing industry to continue 
operations which provide margins below the federal standards 
and the opportunity for some economic growth in the area. 
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Ken Williams, representing Western Energy, distributed 
testimony (Exhibit 6). Western Energy is concerned that 
failure to adopt the changes contemplated by HB SJ4 may 
cause the loss of coal sales. A fuel switch to Wyoming Coal 
would, have serious economic consequences on Montana by the 
total loss of coal severance tax revenues, coal gross 
proceed t!9xes, as well as other tax~s. However, the human 
tragedy is greater with loss of direct and indirect mining 
jobs that would wea".en the economic vitality of Montana. 
Mr. \'lilliamsthen summarized testimony regarding employment 
figures. From those figures, one sees the economic impacts 
of the coal s''''itch significant to the State of Montana, 
which goes beyond the totals of coal taxes, jobs, and direct 
expenditJres. The impacts would reach into and effect all 
sections of Montana's economy. 

John Gibson, Division Manager, Montana Dakota Utilities, 
commended Rep. Hannah for inJ.tiating a bill, in attempt to 
come up with legislation that is not so stringent that it 
runs industry out of the state, yet affords clean air to 
those living in the industry area. Those industries are 
providing good paying jobs and tax base that Montana needs 
so ~adly. The current Montana standards threaten the future 
of these industries. He believed that emissions occur cnly 
a few days each year, when atmospheric conditions are heavy. 
It seems we would hear very little concern about air q~ality 
in Hillings if those few days were eliminated. From previ
ous testimony, one of the solutions to help reduce air 
emissions on those days is by the use of clean burning 
natural gas. MDU is a natural gas distributor in the 
Billings area and several other towns in Eastern Montana. 
MDU has an abundance of natural gas available, and pledge 
their cooperation to serve those customers on days when they 
might be having air quality problems. He believed there are 
alternatives to imposing standards so strict that it forces' 
industry to close its doors. 

Mike Micone; Executive Director, Western Environmental Trade 
Association, stated WETA believes industry has been making 
great strides in Billings and are committed to further 
reductions of S02 emissions. The record indicates industry 
has worked with the department for a number of years in an 
effort to reduce the emissions in Billings. In looking at 
the department's testimony presente~ in June, they stated it 
would only be fair to allow the administrative process to 
come to a decision regarding emission reduction, before 
taking any legislative action. They have stated there is no 
action pending before the board, which in any quantitive 
way, dir~~tes action by the Legislature. They believe 
administrative processes could continue and it is time for 
this Legislature to take SOl&9 action to allow their stan
dards to comply with national standards. Montana, legally, 

I J I I I .1 .. 1 .1 
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must discontinue the Eending of signals to our neighbors 
out-of-state, that Montana is an anti-business state. 

Dan Farmer, Billings Chamber of Commerce, distributed 
testimony «Exhibit 7). Mr. Farmer, a chemical engineer, 
stated fr.om an engineering stand-point, the information 
given of the present Montana standard, is inadequate ·to 
support, with any degree of accuracy, in two ways. First, 
no model has been developed to accurately determine the 
source and amount of S02 emissions and the probable effect 
of a reduction at any of the six emitting companies. 
Reliable data is essential to an accurate decision. Second
ly, no health data has been presented to justify Montana's 
lower' S02 level. Federal studies are, by all accounts, 
considered to be accurate and have an adequate mar'lin of 
safety. There is no known health reason to justify Mon
tana's lower S02 Ambient Air Standard. If no benefit is 
shown, how can we justifiably force businesses to spend 
millions to reduce. 

At tUis time, Rep. Hannah asked those in support to simply 
state their names. 

Terry Carmody, representing Montana Farmer's Union; Jo 
Brunner representing Montana Cattle Feeders Association; 
Stuart Daggett representing Montana Chamber of Commerce; 
Carol Mosier representing Montana Stockgrower's and Montana 
Cattlemen. 

OPPONENTS: Rep. Joan Miles stated she is testifying because 
she has an alternative proposal in the works and wanted to 
stress a few points because reference will be heard to at 
least some of the ideas that will be talked about. She had 
hoped this would be in bill form by now; howE"ver, it was 
clear, she would not be able to delay this hearing. She 
emphasized, if she lived in Billings and was facing this 
situation, particularly if her livelihood depended on this. 
she would be in the audience also. She felt it is a big 
problem that must be addressed. However, HB 534 as written 
now, is riot the way to do it. This is nC't the same bill 
that was before them in June when they heard the only 
standard the people wanted changed was the annual standard. 
They heard in committee and on the House floor, the sponsor 
was concerned about the short term standards, but had no 
intention of changing Ahort term standards. Rep. Miles did 
not understand why, suddenly, they :leed to change both long 
and short term standards. She stated it was not appropriate 
to disregard the standards that were defended as being 
necessary for public health six months ago. Those were 
d~fended as being important for the protection of the health 
of the people in Billings and now, in essence, they must 
disregard and change the standard. She understood, after 
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listening to the proposals, industries' concern about goin~ 
through an administrative process without knowing what the 
outcome was going to be. The proposal she was putting 
together,. hopefully, addresses all the things being looked 
at. They have heard a lot about the willingness of industry 
to look at intermittent controls and to cut back on produc
tion during. inversion periods. Her propos.! addressed 
continuing administrative process with very clear directives 
from the Legislature, not considering scrubbers and continu
ous monitoring devices acceptable in this situation. Any 
agreement drawn up, should be the short-term intermi ttent 
voluntary type cutbacks, and will be put in writing, to make 
sure that they do in fact, get it. It also states nothing 
will be done regarding enforcement of industries' to change 
the process, until at least June of 1988. This gave a year 
and a half to ~rrange some kind of administrative agreement 
by October, i987i which would be implemented in June, 1988. 
This gave them needed time, before they had to start doing 
anything regarding intermittent cutbacks or slowing emis
sions down during i:wersions. The industries are. frustrated 
because there has been a real reluctance to look at stan
dards again, and it would direct the department and Board of 
Ileal th to go through this processing and start looking at 
those standards in light of all the new data and changeJ the 
EPA is expected to make. Personally, she felt at that 
priint, enough new infor"ation was coming about and enough 
concern had been expressed, that they should direct the 
Board of Health to do this. They must consider what was 
going on in Billings, regarding jobs, social g~od, the past 
and the future. They need to consider alternative proposals 
before they jump in and change standar~s they knew nothing 
about. 

Ed Zaidlicz, member of Montana Health Board, Billings, 
distributed testimony (Exhibit 8). He stated for six years, 
the Board has patiently waited for the professional staff of 
the Department of Health and Environmental Science plus the 
six contributing companies to reach some reasonable and 
equitable solution to this growing problem. He must rise to 
the defense of the Air Quality Bureau's interminable effort 
to bring about sow.e progress. Based on the record, they ~-
professionally competent and fully committed to serving the 
public under the state and f~deral law. Now, at the peak of 
deliberations, to reduce this complex issue to a simple face 
off of job versus "bureaucratic standards" may prove to be a 
serious mistake. To simply "legalize" the status quo by 
discarding the state standard and relying on the lenient 
federal, ignores a host of surfacing concern. By EPA 
evaluations, covering 70 major cities over four years, 
Billings has received national recognition of having the 

. dirtiest (502) pollution of any city but Pittsburgh. We are 
now the "Pittsburgh of the West". The trend for Pittsburgh 

I ,I I .. 1 1.11 .. JI 



Natural Resources Committee 
February 4, 1987 
Page 8 

is improvin9, and unless we take concise action, we shortly 
will be the "Pittsbur9h of America". Rep. Hannah' s efforts 
to relax the S02 standard, by relyin9 on the federal, is to 
safe9uard jobs and tax base while ensurin9 adequate health 
safe9u"'rds. Considerable concern exi!lts that those objl:c
tives ..::an be reached. Our recent economic downturn has 
stimulated. creditable and creative efforts, at local and 
state levels, to improve our economic opportunities for new 
business, existin9 operations, and to fully capitalize 0;1 
the generally rec09nized potential of fully exploiting 
tourism. To lock the current air quality into a "l'ltatus 
quo" posture would prove hard to rationalize in light of 
those efforts. Mr. Zaidlicz encouraged the concerned public 
and le9islators to allow the administrative process to 
continue to completion and not be stampeded into an ill-ad
vised irreversible action. Threats of plant closures should 
not interfere with the public's ri9ht tC' be fully informed 
and involved. 

Hal Robbins, representin9 the Department of Health Air 
Quality Bureau, distributed testimony (Exhibit 91. He 
stated the department had several concerns about t.he bill. 
The first bein9, status quo, which they feel are not good 
enou9h. We are in the middle of administrative process and 
would like that to continue to work the problem out. In 
li9ht of those kinds of thin9s, they asked that HB S34 do 
not pass. Specifically, in re9ard to the status quo ques
tions and the standards. There have been many health 
studies done and information compiled on sulfur dioxide 
emissions and their effects. Epidemiol09ical ~tudies show 
health risk~ occurred in the range of .03 to .06 on an 
annual average. At those levels, existed incceased mortali
ty rates for people havin9 respiratory diseases, and in
creased disease symptoms themselves. As far as short term 
standards are concerned, clinical evidence showed .effects in 
th~ .08 to .11 ppm range with the standud set a .10. 
~vidence showed decreases in various lun9 functions, espe
cially in children, worsenin9 health tnreats among the 
sensitive population, which included asthmatics or asthmatic 
problems, people with chronic destructive pulmonary diseas
es, and people with aller9Y type reactions. That group 
accounted for approximately 10\ to 20\ of the population. A 
study was done in the Billin9s area, which looked at air 
pollution effects on the population of the state, which was 
called the Montana Air Pollution Study and was funded by the 
1977 and 1079 Le9islatures. His testimony did present some 
results of that study. 

Scott Frasier, Chairman of the Yellowstone Valley Citizens 
Council, distributed testimony (Exhibit 10'. He stated much 
has been said about the economics of this issue. Unfortu
nately, the focus had been misdirected. The economic scope 

f 



Natural Resources Committee 
rebruary 4, 1987 
Page 9 

L iI:~ ~J" ~~ J 

l!\lL . 

)c 

q-l-<1?J 
<)C'; '~~, 

was greater than the limited business interescs of six 
Billings industries. Considerations must take into account 
the to.tal business climate of Billillgs, as well as the 
entire state of Montana. It is important to note that only 
Yellowstone County is, and has been, unable or unwilling to 
meet the .state standards for sulfur dioxide. This bill 
would ease the air quality standards for all of Montana 
allowing previously compliant industries to emit 50\ more 
502. Are we to place the entire state's air quality in 
jeopardy to accommodate the motives of a few industries in 
Bill ings. Because the Bi 11 ings area is bas ically meeting 
the federal standards of 502, this bill would essentially 
legalize the status quo Cor Billings' air quality. Included 
in the status quo is an air quality ranking for Billings 
sec~nd only to Pittsburgh in sulfur dioxide. There would be 
a cap on industrial expansion since the ambient 502 concen
tration is very n'ear the federal limit. Without emission 
improvements, the refineries would be restricted to operat
ing at their present output of about 75\ capacity. If the 
stat~ standard is kel':, and if the administrative process is 
allowed to work throu~: the Board of H~alth, we are optimis
tic that an equitablp solution is possible. 

Carolyn Hamlim, President, Montana Public Health Associa
tion, distributed testimony (Exhibi~ 11'. She stated HPHA 
supported the right to breath clean air. Although effects 
of 502 are controv~rsial, a two-year study by Pemberton and 
Goldberg in 1954 showed high sulfur dioxide standards were 
consistently correlated with higher bronchitis death rates 
in 35 county boroughs analyzed. We have the technology to 
remove suI fur compounds from industrial flue gases. The 
U.S., in 1986, spent $32.4 million on research and cleanup 
of environmental and chronic disease through the CDC budget 
alone. Could the state of Montana afford to be so 
hind-sighted. Further, did the state of Montana wish to 
gamble with the health of its citizens. 

Paul Berg, Chairman of the Yellowstone Basin Sierra Club, 
submitted testimony (Exhibit 12). He stated proponents for 
HB 534 have frequently asked those who favor a more strin
gent state ambient air quality standard to prove the federal 
standard is unhealthy. There have been studies indicating 
sulfur dioxide is harmful in concentrations below .03 ppm. 
Unfortunately, such studies are often inconclusive. Lack, of 
undisputed evidence does not l~ad to the conclusion that .03 
ppm 502 is safe, rather it indicates, in r.tany long-term 
cause and effect toxicity studies, it is very difficult to 
establish conclusions satisfactory to everyone. 

Steve Dogherty, a Great Falls resident, stated in 1981, 
enforceable standards were adopted. However, a republican 
leJlislature very wisely rejected a notion that a scientific 
". ,II I .1 .1 1.11 
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and health lecision should be made in a pressure cooker 
atmosphere. There was ample evidence of that pressure 
cooke); atmosphere being placed upon them that day. Often 
times, in leaving a message, today we honor, applaud and 
award commitment, achievement and excellence. Think about 
the message that accompanies HB 534. Did it promote and 
reward aggressive enforcement of the law, or did it promote 
innovative technology. Would it reward creative individuals 
in businesses. Long term, would the message be, "it's okay 
to wait for the political winds to change and hope you can 
change the rules of the game, not in the middle of the game 
but at the end of the game, so you can benefit and others 
may pay·. Think about the message that will accompany the 
passage of the bill, and what it means to the future econom-
ic development of Montana to defeat it. . 

Earl Thomas, I:~".,,:cutive Director, American Lunc;: Association, 
submitted tl·',':'!. ",,'w (Exhibit 13). He stated HB 534 weakened 
our clean air J;'dards. The Constitution says the state 
and each pen.' . shall maintain and improve a clean and 
hea!tt.ful enV1ror.; .·.·nt for Montana for present and future 
generatiol.s. HB :'34 would not maintain or improve clean 
air, but in fact ...,eaken it. We est:imate that 75\ of all 
lung disease can be prevented. 

Torian Donohoe, law student, emphasized this bill represents 
the most elementary tenant of history, that history repeats 
itself. In .the early days of Montana statehood, the Legis
lature was held hostage by the copper industry, which 
threatened to shut down, if demands were not met. Today, 
after almost 100 years of statehood, the Legislature is 
again being threatened with reduced coal sales, plant 
closures anrt lost jobs. Don' t allow that standard, which 
was adopted after two years of effort by men and women on 
the Board of Health, with volumes of testimony both by 
industry, health professions, and the citizens of Montana, 
fall victim to economic scare tactics. If you honestly 
believe the changes in the S02 standard are warranted, 
please provide for a study, with the same le\'el of technical 
expertise and careful consideration exercised when the 
standards were initially adopted. The people of Montana 
deserve nothing less. While no one wants to see jobs lost 
in Billings, the answer is interim solutions which address 
those specific problems, not wholesale replacement of the 
state standards, with a lesser federal standard and the 
absence of adequate technical information and careful 
consideration. 

Due to a time shortage, Chairman Jones asked people to state 
their ,name and position. 
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Rick Meis, representing the Environmental Information Center 
presented testimony in opposition to HB 534. (Exhibit 14). 

Tom Tully, a Billings resident, presented testimony in 
opposition to the bill (Exhibit 15). 

Russ Brown, representing the Northern Plains Resource 
Coun~il, presented summations of both the final ambient air 
quality environmental impact statement, and the second 
addendum on air quality. NPRC opposes_~B 534 (Exhibit 16). 

Wendy Alderson, presented testimony on behal f of Grace 
Edwards, Chair/Yellowstone County Commissioners, in opposi
tion to HB 534. (Exhibit 17). 

Mignon Waterman, on behalf of Montana Association of Church
es, submitted testimony in opposition to HB 534. (Zxhibit 
\ 8) • 

Joan Tool, representing the 
Montana, submitted testimony 

* (Exhibit 19). 

League of Women Voters of 
in opposition to HB 534. 

Roger Young, President, Great Falls Chamber of Commerce, 
submitted testimony in opposition to HB 534. (Exhibit 20). 

Rep. Addy stated the .02 standard has been in place for six 
years, causing no one to shut down and no lost jobs. The 
air quality, while it may not be .02, is better, and ~anted 
to khow if it will get any better by going to .03. 

'';': 

Rep. Hannah' stated this was the whole intent of the bill, 
which did two things, providing a solution for the board and 
industry. The board kept putting out proposals on 
non-definable standards so no one has been able to put 
together any kind of model establishing where things come 
from and how it should be used. It seems they had reached a 
stale-mate with the department and this bill would generate
the kind of discussion and agreements that were necessary, 
which are represented in the voluntary reductions that are 
already in place by Exxon, with Conoco promising a 15' 

"reduction. Thus, the result will end the non-winable debate 
between industry and_ the department for cleaner air. 

Rep. Addy stated the reason ~hey had received cooperation 
was due to the .02 standard, and asked Rep. Hannah if he 
felt the same amount of cooperation would exist if the 
standard were raised. 

Rep. Hannah stated he thought they would. 

.. 
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Rep. Addy stated if the bill passed, the air would not get 
any dirtier; however, if it did not, .the air would not get 
any cleaner and he just is not sure what the bill did . 

.. :-, ...... 
Rep_ Hannah replied they had the commitment from industry·to 
clean up the air. In a way, they had not been able to reach' 
an agreement with the department, which was during the times 
they had air inversion periods. They had agreed to reduce 
sulfur dioxide emissions, which would go a long way toward 
reducing during those times when the 24-hour violations had 
occurred. . 

Rep. Addy asked Rep. Hannah how he felt about a provlslon in 
the bill that sunsets the legislation at the end of the 
biennium, so the Legislature in 1989 would also have to 
review the problem. 

Rep. Hannah stated they had been reviewing the problem since 
1980, and they could not seem to get any k~nd of an agree
ment finally in place by the board and the Department of 
Health and Industry. Rep. Hannah stated he felt they should 
finally end' this. and they would get cleaner air and have 
the standards as a result. 

Rep. Addy stated as long as industry knew this legislation 
would come up for review in two years, it should be a factor 
that may persuade them to vigorously pursue reduction 
efforts. If they thought they had won the ballgame, if 
already complying, and need not do anything else to comply 
with the law in the State of Montana, they might just take 
their ball and go home. Why not put a sunset in. 

Rep. Hannah stated the assumption there was that industry, 
will in fact, continue to deal in a dishonest fashion with 
the state of Montana and if we don't leave this hock in 
industry, they will go ahead and increase emissions. 

Rep. Simon stated regarding Rep. Hiles' testimony, that he 
had shifted horses, by going from an annual standard to 
include the l4-hour, and he seemed to indicate there was a 
breach of faith on his part, and asked him to elaborate on 
why he did go to that measure. 

Rep." Hannah stated he agreed with Rep. Hiles regarding the 
real health effects of the 24-hour standard, however, he had 
the legislative staff from EOC write the Board of Health in 
a letter asking if the Legislature, in its upcoming session, 
were to change the annual standard on sulfur dioxide emis
sion, what would be the board's response and what would the 
department do to that. He did have the response and would 
distribute (Exhibit 21). They, in effect, stated they felt 
the same standar.is of enforcement were necessary to bring 
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about compliance in the annual as well as the 24-hour 
standard. To change the annual standard would have been an 
absolute useless task, because the board would have contin-

'ued in the same way. He had no choice, but to citherc" 
abandon. the bill or address the 24-hour standard. ·'The,,' 
resul t of that was industries' agreement to voluntarily', 
reduce during environmentally difficult times' in the valley.' 

Rep. Simon' asked ,Hr. Grimm in the levels of S02 they are 
talking about, what color and what odor does sulfur dioxide 
have. 

Hr. Grimm stated it is a colorless, odorless gas at these 
levels. 

Rep. Simon asked Hr. Grimm in regard to his testimony, he 
I,ad stated it would cost MPC $40 million to put, scrubbers on 
the Corette Plant in Billings, and wondered how much it 
would cost annually to operate those scrubbers, and also, 
who was going to pay for them. 

Mr. Grimm stated, in their best estimation of the annual 
operating costs of these scrubbers, it would run between 
$2.5 and $3.5 million dollars. As far as who would pay, 
that seemed to be the question. The Department of Health 
assumed that it would be passed on the the rate payers, and 
he stated that is quite presumptious of the Department to 
come forward and state. 

Rep. Raney stated in the June session, Rep. Hannah discussed 
.10 as being the level most important to human health, and 
now it was .14. Somewhere along the line, you had said you 
had done this because industries have agreed to voluntarily 
shut down during emission times like this. Rep. Raney 
wondered if any plan were made to get that into statute or 
writing so we knew they are, in fact, going to do it or 
should they feel they could trust them. 

Rep. Hannah stated he intended to trust them, and felt this 
issue would not go away. I f industry were to throw up 7 
their hands and say ,they had what they wanted, another bill 
would probably be in this legislature very quickly, to 
ac1dress that particular issue. Rep. Hannah felt industry 
would go ahead and implement what they said they were going 
to do. 

Rep. Meyers stated Missoula had often 
as having problems with their air, 
would have the same force and effect 
in Billings. 

times been referred to 
and wondered if that 
on Missoula as it did 
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Rep. Hannah stated the law would be statewide the way it was 
drafted. The key ingredient, regarding the situation in the 
state of sulfur dioxide, was Billings was the only area that 
had anywhere close to the sulfur dioxide emissions as 
opposed to other kinds of emissions. 

Rep. Addy" commended Hr. Hubble and Exxon for making the 
effort and" going to the trouble and expense to reduce 
emissions 15'. The thing that made it such a frustrating 
issue, is they don't really have any hard data, and it 
seemed they don't have the capabil i ty to enforce the stan
dard that they had on the books presently. In your opinion, 
is it realistic to expect us to be able to develop a work
able, viable model for that portion of the Yellowstone 
Valley that Billings is in. 

Hr. Hubble stated he was "not an expert in model development; 
howe·rer, he felt they could make a lot of imprOVements in 
the model that had been developed. 

Rep. ~ddy then asked how long would it take and how much 
would it cost. 

Hr. Hubble stated he really didn't know, but in hearing some 
figures, it was about S300,OOO, which he felt was very well 
spent, when talking about" the kinds of investments they ,,,ere 
going to be required to make. 

Rep. Addy "asked Hr. Hubble what was needed to be done to 
clean up Billings' image as the "Pittsburgh of the West". 

Hr. Hubble stated one of the things they must do, was to get 
the facts. They were making comparisons with compliance 
monitors which were set up to measure the absolute highest 
concentrations in Billings and using that to compare against 
a more ·urban comparison", that being the only data they had 
available for the Billings area at that time. 

Rep. Addy asked once they got the accurate data, where would 
they go from there. 

Hr. Hubble stated he thought they would find they were again 
in compliance with federal standards, and will still show 
themselves to be out. of compliance in specific areas, with 
the state standards. 

Rep. Roth asked Hr. Grimm if the MHD project is implemented 
at the Corette plant, would that reduce the S02 emissions by 
that plant, and if so, by how much. 

Mr. Grimm stated the MHD proposal, of course was in concep
tual form presently. It was some time off, but the 
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expectation was that it would reduce the emissions somewhat, 
but how much. they did not know. 

Rep. Roth asked if they had an estimate. 

Mr. Grimm stated just in estimating, someplace between 10 
and 20\. 

.:~ 

~w closing, Rep. Hannah' stated one of the reasons that 
Pittsburgh's air was cleaning up, was they no longer had the 
steel mills. The point simply being, we have a battle we 
are fighting in the Yellowstone Valley and is, a SUbjective 
battle in many ways. Many of us are worried about preserv
ing and maintaining industrial base in the only industrial 
city in our state. We are also worried about the impacts of 
the national economy. oil and gas economy, and of our own 
state economy. Many of us are looking at the fact that 
there are jobs. and there is a tax base. We are talking 
about people who actually make a living off of the jobs they 
have, im~ortant jobs that are important to the community. 
The question is, is Billings going to be any better off if 
they continue to put the pressure on industries to the point 
where one or t'wo of them would leave. If we do, and that 
were to happen. would we be better off" or would we be 
better off as a state and a community to say, we recognize 
we have a problem. and we have a solution that will work for 
our community. to keep our community running, keep industry 
there, which will result in cleaner air. 
~":-__ ""II!""~: ... ",~_~.--~ -,4 ___ . '''', " -t - .'" '" 

:The solution: for industry is to voluntarily com,?ly. That· is a 
creative alternative that has come out of the legislature, 
not the experts, that would reduce emissions during the 
times that ther€ are air inversion problems. we-will-go-to~ 

.~a~'natural", gasT-burn in our refineries, which would reduce 
anywhere from 10-20\. We will also reduce - the - kilowatt~ 
reduction '-from' the Montana Power Plant that will result in 
less coal being burned and less sulfur coming out. We will 
do our part to try and reduce the impacts of sulfur dioxide 
in-'our valley during these air inversions, because we 
believe these are important businesses for our community. 
The end result is a better .cooperation between the depart
ment '. and·, the Board of Health. Secondly, we will have a 
stronger industry in our valley, and moving in the direction .~ 
of having cleaner air. ~he result of HB 534 will be cleaner, 
sulfur dioxide emissions in the Yellowstone Valley, which; 
will offer some growth. Finally, hopefully, to send a 
message that we are trying in Montana and in Billings, to 
clean up our air and say to big business, we'd like to keep 
you here. 

., 
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ADJOURNMENT: There being no further business, the meeting 
was adjourned at 2:56 p.m. 

Tom Jones, Cha 
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Dear House Natural Resources Committee Member: 
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Montana Sulphur & Chemical Company wishes to express its opposition 
to Senate Bill 389 as passed by the Senate. Montana Sulphur would favor 
a substitute measure that would provide for a study of sulfur dioxide 
health effects in the Billings-Laurel area. 

Since 1956, Montana Sul~hur has been the major pollution control 
facility handling waste gases from the Exxon refinery in Billings. Our 
company has steadily improved its pollution control processes and 
equipment and is currently able to recover 95% of the sulfur in the 
gas streams sent to it by the Exxon refinery. In other words, the 
3,300 tons of emissions from Montana Sulphur in 1992 ~ctually represent 
over 60,000 tons of sulfur dioxide which was not emitted into the 
Billings air in 1992. ---

In 1987, many of the Billings industries sought assistance from 
the Legislature to protect them from enforcement of the state air quality 
standard for sulfur dioxide in the Billings area. The Billings and 
Laurel industries argued that they were making efforts to reduce their 
emissions and they needed more time to address the problem of sulfur 
dioxide in the Billings-Laurel airshed. They also agreed that it might 
be appropriate to do a health effects study of sulfur dioxide in the 
Billings area. To date, no health effects study has been completed. 

Montana Sulphur took a position of neutrality on the 1987 legislation, 
known as the Hannah bill. As a pollution control facility, we did not 
believe that we should support legislation that might result in more 
pollution. Unfortunately, it appears that there has been an increase 
in the amount of sulfur dioxide emitted in the Billings-Laurel area 
despite expensive and extensive efforts to reduce emissions by some area 
industries like Montana Sulphur. 

One of the other reasons Montana Sulphur could not support the 
Hannah bill was its circumvention of the normal process for setting 
air quality standards. The state air quality standards for sulfur 
dioxide were established after extensive scientific study, numerous 
public hearings and full participation by all members of Montana's 
Board of Health, the .entity charged with investigating and establishing 
such standards. 

For those same reasons, Montana Sulphur must oppose Senate Bill 
389 in the form in which it passed the Senate. Once again, this measure 
seeks to circumvent the normal procedure for establishing air quality 
standards. And this time it may result in a potential reduction in 
air quality not only in Billings, but elsewhere in Montana. The more 
stringent state standard on sulfur dioxide was established in part 
because Montana has better air than other places. Montana Sulphur will 
not be a party to anything that would degrade that air. 
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In addition, the Billings-Laurel area is now under a federal 
State Implementation Plan call which will require those Billings 
industries who have not done so to make a serious effort to reduce 
their sulfur dioxide emissions. SB 389, as passed by the Senat2, 
could interfere with the orderly progress of that process. 

As always, Montana Sulphur remains hopeful that all the industries 
in the Billings area will work toward a solution to the sulfur dioxide 
problem that will be of benefit to the community. We remain willing 
and able to assist our fellow industry colleagues in this process. 
But we cannot go along with "legislative· solutions" which do not 
address the underlying problem. 

We urge you to reject the Senate version of SB 389 and ask you 
to support any alternative proposal for a health study. 

Sincerely ~~~~ 

Mt!d~stWOOd 
Director of Governmental 

Relations 



Department of Health and Environmental Sciences 

Issues and Concerns with S8 389 

As amended in the Senate, SB 389 provides for the following: 

t. ,. A study of the health effects of sulfur dioxide (S02) and an evaluation of the 
feasibility of conducting a scientifically valid epidemiological health study in the 
Billings-Laurel area. 

2. An evaluation of the current 1-hour state ambient air standard, including the 
number of allowable exceedances~ with a report to the 1997 Legislature on the 
appropriate standard for the Billings-Laurel area. 

3. Authority for the department to adopt rules requiring continuous emission 
monitoring (CEMs) for sulfur dioxide consistent with Title V of the Federal Clean· 
Air Act. 

4. Restoration of the state 24-hour and annual ambient S02 standards on July 1, 
1997 u.nless the Air Pollution Advisory Council or the department make findings 
that the state standards are unnecessary. A procedure of setting negotiated 
goals for the meeting the state ambient S02 standards is also established. 

Department staff were unable to obtain a copy of the amended bill for review until after 
approval by the Senate Public Health Committee. The bill moved quickly through the Senate, 
and is now in the House for a hearing before the House Natural Resources Committee. A 
thorough review of the amended bill has revealed numerous technical and substantive concerns 
(see attached memo from Tim Baker, counsel to the Air Quality Bureau). Because of the 
significant nature of these concerns, the Department has proposed substantial amendments to 
the bill (see attached). In its current form, SB 389 was the product of discussions -between 
Senator Towe and industry lobbyists. The department did not participate in these discussions. 
While Senator Towe is willing to discuss further changes to the bill, industry lobbyists are 
unwilling to consider the department's amendments, and have threatened to kill the bill if any 
amendments are made. Because of the magnitude of the problems with this bill as amended 
by the Senate, the department is now in the position where remaining neutral is no longer the 
best course of action. The department should oppose the current version of SB 389 unless it 
is amended. A brief outline of the department's concerns with the bill (and proposed: - -
amendments) follows: 

- The language in the amended bill that provides the department with authority 
to require continuous emission monitors (CEMs) is likely to be the source of 
future disagreement. During our review of this language with both Senator 
Towe and industry lobbyists, it was clear that they could not agree on the 
interpretation of the current language. We indicated that we interpreted the 
current language as providing the department with broad rulemaking authority to 
require CEMs as the department determined was necessary, as long as such 
requirements were consistent with Title V of the federal Clean Air Act. Senator 
Towe agreed with our interpretation. The industry lobbyists stated that they 
interpreted the language to allow the department to (by rule) require CEMs only 
as required by Title V, and indicated that they will sue the department if the 
broader interpretation is adopted. Clearly, this issue needs clarification before 
being written into law. In a previous legal opinion, the department has 

.: .... :.: ..... 



concluded that some authority to require CEMs already exists for the Board of 
Health and Environmental Sciences. Accordingly, the department recommends 
that the current language in SB 389 either be clarified or deleted. At the 
request of Senator Towe, we have prepared amendments that clearly provide for 
the broader authority to require CEMs. 

- The bill establishes the Air Pollution Control Advisory Council (APCAC) with the role 
of overseeing the health studies and making recommendations and findings on the 
adequacy of the state ambient air standards. The role of the APCAC, as described in 
the Montana Clean Air Act, is to advise the department as we develop and implement 
an air pollution control program. The makeup of the Council fits this role, with broad 
representation from numerous occupations. The role of the Board of Health and 
Environmental Sciences (BHES), as described in the Montana Clean Air Act, is to 
establish the rules to implement the air pollution control program through a public 
hearings process. BHES adopted the state ambient air standards in 1980 after an 
extensive study by the department and multistep public involvement in the process. 
The Board is currently charged with the responsibility of performing a study of the 
effects. of sulfur dioxide on health and the environment, "to the extent that funds are 
available" Section 75-2-206 MCA. Switching roles from the rulemaking body charged 
with protection of public health and environment to an advisory group is not appropriate 
in conducting public health studies and making findings on the adequacy of health 
based ambient air quality standards. Utilizing the APCAC in the role described in the bill 
is not appropriate. 

- The new Section 3 of the amended bill provides for the 24-hour and annual state S02 
standards to go into effect in 1997, unless findings by the APCAC or the department 
show they are not necessary. This section is unclear as to the status of the state 
standards during the interim. Are they on-hold during this evaluation period? Does this 
make the current state S02 standards unenforceable in areas of the state outside of the 
Billings-Laurel area? Furthermore, the role of the APCAC and the department in finding 
the standards necessary is very unclear on both methodology and process. Although 
the current state ambient standards were the result of an extensive process under the 
Montana Administrative Procedures Act, the current bill makes no provision for public 
participation, criteria for decision making, or judicial review. Again, the bill has inserted 
both the council and department into a role previously occupied by the BHES. An 
additional concem with this section is the procedure for establishing "goals" for the 
industries to meet in achieving compliance with the more restrictive state standards. 
This appears to be a process which will not result in enforceability of the goals (or 
emission limits) by the department. For all of these reasons, this section of the bill is 
not workable and adds further confusion to the ambient air standards issl,le in both the 
Billings-Laurel area and statewide. 

Department staff have suggested to Senator Towe that he consider our proposed amendments, 
or consider amending the bill to provide only the health review and feasibility study for the 
Billings-Laurel area. The health review in conjunction with the department's efforts in revising 
the State Implementation Plan (SIP) for the Billings-Laurel area should provide a much clearer 
picture on which to base decisions on the state ambient S02 standards. This approach is also 
more in line with the department's available resources for the coming biennium. The 
department strongly recommends that the bill be amended as we have proposed, or that it be 
limited to a health review to be reported to the 1995 Legislature. 
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The bill has been substantially amended, and I have engaged 
in a thorough review of the latest version. Although I looked at 
this version of the bill at the meeting on Monday, this was ~y 
first glimpse of the bill as it appeared in one piece and with 
all of the anticipated amendments. At this point, the Department 
is not taking a position on the bill, but is providing technical 
assistance. 

Pages 1 and 2, lines 21-25 and 1-12; page 7, lines 1-6. At 
two places the hill refers to requiring S02 CEMs "consistent with 
Subchapter V". I would interpret this language to allow us to 
require CEMs as we determine appropriate, as long as it was con-' 
sistent with Title V. This is supported by. the -language in the 
statement of Intent on pages 1 and 2, lines 25. The term "con
sistent" allows the Department to require S02 CEMs, as long as 
doing so is not "inconsistent" with a requirement of Title V. 
For example, if Title V subsequently does not require CEMs at 
all, then it could still be consistent (not in conflict with) 
Title V to require them. It appears that the Department has been 

.given rulemaking authority to implement this provision. Current
ly, the Board of Health and Environmental Sciences ~may by rule 
require CEMs. See section 75-2-203, MCA. 

The new section 3 raises many issues and concerns. First, 
the application of the statutory ambient standards remains un
clear as to whether or not they apply on a statewide basis. The 
language in SUbsection (1) needs to be made clearer in stating 
the connection to the standards contained in HB 534. Otherwise, 
I think someone may argue that the legislature has by implication 
repealed the state ambient standards, and deferred their effec
tiveness to 1997. Also unclear is the intent of the bill as to 
the continuing validity of the 1-hour standard. Assuming that it 
continues to be valid (which is in itself not altogether clear, 
since one could imply a repeal here as well), then what happens 
to it after the statutory standards become effective in 1997? 
The implication of repeal at that time will be much stronger. 
While a finding of "implied repeal" is not favored in the courts, 
there are exceptions. 

In SUbsection (2) (A), the language refers to setting a 
"goal" for each company, as opposed to standards or requirements. 
As I understand it, the framework of this language is as follows: 



the Department will es~ablish goals for each of the sources that 
are identified in the modelling studies as contributing to viol
ations of the standards (I assume that we are only setting goals 
for those sources actually identified as "causing or contribut
ing" to the standards,but this is not clear); this will include 
a "feasible timeframe" for meeting those goals (question: may the' 
"feasible timeframe" run past the effective date of the new stan
dards?); after the effective date of the standards, and if there 
is a violation of the standards, any source not meeting their 
goal may be enforced against for the failure to me~t the stan
dards (as opposed to the failure to meet .the goal)" .. This. is my 
understanding based upon my attendance at the. meeting of 3/29; 
the language of the bill does not make this scheme clear. 

Of course, ambient standards are health-~ased, and for that 
reason should never be exceeded. If the statutory state ambient 
standards survive all of the interim study and review, it will be 
because it has been determined that they are health-based. with 
the federal ambient standards, the idea is that underlying emis
sions limits are derived from the applicable ambient standards, 
and are applied to each contributing source. Those underlying 
emissions limits are then directly enforced, thus preventing an 
exceedance of the ambient standards from ever occurring. The 
scheme in SB 389 works quite differently, and allows the health
based state ambient standards to actually be exceeded before any 
enforcement action is taken. 

In addition, it is unclear how the standards violation may 
be demonstrated. If only through actual monitoring, then how 
good is the protection for public health? As EPA has noted, 
modelling is acceptable, and in some respects is a better indica
tor than actual monitoring, which is limited in scope by the 
number of monitors. with monitoring, it is possible that the 
sources could be failing to meet their goals, and yet no viola
tion would be. recorded. Or the situation may arise where the 
only source not meeting its goal clearly could not have been 
associated with the standards yiolation (and would raise the 
argument that it could not have been "causing or contributing" to 
the violation). If such violations cart be established through 
modelling, then the expense and time involved in litigation (and 
defending the model) may be prohibitive in some cases. Ease of 
enforcement is one reason why underlying emissions standards are 
established. Finally, if we were to rely on monitored violat
ions, it seems unlikely that there would ever be more than one or 
two days of violation to pursue, which may not be enough incen
tive for a source to take the (expensive) steps necessary to meet 
its goal. 

A few comments about (3) (A) and (B) are appropriate, as I am 
concerned about the implications of these two sUbsections. These 
sUbsections appear to vest in the advisory council [(A)] and the 
Department [(B)] an absolute veto right over the effectiveness of 
the state ambient standards. In regards to (A), what principles 
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are to govern the council's conclusion, and is there any right to 
have this reviewed in court? The current standards were the 
result of a lengthy and comprehensive public process. The same 
questions could be asked of the Department's role under (B). 
What would be the basis for the Department's finding? The health 
studies (there is no reference)? In addition, are these "veto 
rights" one-time, or could they be exercised after the standards 
become effective?- As a final observation, (B) seem$ like an odd 
provision, given the role of the' ambient standards in assuring 
the protection of public health. 

I have other concerns about this bill, which are of a more 
technical nature. 

3 



TO: 

FROM: 

RE: 

DATE: 

M E M 0 RAN DUM 

Jeff Chaffee 

Tim Baker~ 

SB 389, Second Reading Copy, Comments 

March 31, 1993 

lJ' . 

~j~~;H:: : 

The bill has been substantially amended, and I have engaged 
in a thorough review of the latest version. Although I looked at 
this version of the bill at the meeting on Monday, this was my 
first glimpse of the bill as it appeared in one piece and with 
all of the an~icipated amendments. At this point, the Department 
is not taking a position on the bill, but is providing technical 
assistance. 

Pages 1 and 2, lines 21-25 and 1-12; page 7, lines 1-6. At 
two places the bill refers to requiring S02 CEMs "consistent with 
Subchapter V". I would interpret this ·language to allow us to 
require CEMs as we determine appropriate, as long as it was con-' 
sistent with Title V. This is supported by the language in the 
Statement of Intent on pages 1 and 2, lines 25. The term "con
sistent" allows the Department to require S02 CEMs, as long as 
doing so is not "inconsistent" with a requirement of Title V. 
For example, if Title V subsequently does not require CEMs at 
all, then it could still be consistent (not in conflict with) 
Title V to require them. It appears that the Department has been 
.given rulemaking authority to implement this provision. Current
ly, the Board of Health and Environmental Sciences may by rule 
require CEMs. See section 75-2-203, MCA. 

The new section 3 raises many issues and concerns. First, 
the application of the statutory ambient standards remains un
clear as to whether or not they apply on a statewide basis. The 
language in subsection (1) needs to be made clearer in stating 
the connection to the standards contained in HB 534. otherwise, 
I think someone may argue that the legislature has by implication 
repealed the state ambient standards, and deferred their effec
tiveness to 1997. Also unclear is the intent of the bill as to 
the continuing validity of the 1-hour standard. Assuming that it 
continues to be valid (which is in itself not altogether clear, 
since one could imply a repeal here as well), then what happens 
to it after the statutory standards become effective in 1997? 
The implication of repeal at that time will be much stronger. 
While a finding of "implied repeal" is not favored in the courts, 
there are exceptions. 

In sUbsection (2) (A), the language refers to setting a 
"goal" for each company, as opposed to standards or requirements. 
As I understand it, the framework of this language is as follows: 



the Department will establish goals for e.ach of the sources that 
are identified in the modelling studies as contributing to viol
ations of the standards (I assume that we are only setting goals 
for those sources actually identified as "causing or contribut
ing" to the standards, but this is not clear); this will include 
a "feasible timeframe" for meeting those goals (question: may the 
"feasible timeframe" run past the effective date of the new stan
dards?); after the effective date of the standards, and if there 
is a violation of the standards, any source not meeting their 
goal may be enforced against for the failure to meet the stan
dards (as opposed to the failure to meet the goal). This is my 
understanding based upon my attendance at the meeting of 3/29; 
the language of the bill does not make this scheme clear. 

Of course, ambient standards are health-based, and for that 
reason should never be exceeded. If the statutory state ambient 
standards survive all of the interim study and review, ~t will be 
because it has been determined that they are health-based. With 
the federal ambient standards, the idea is that underlying emis
sions limits are derived from the applicable ambient standards, 
and are applied to each contributing source. Those underlying 
emissions limits are then directly enforced, thus preventing an 
exceedance of the ambient standards from ever occurring. The 
scheme in SB 389 works quite differently, and allows the health
based state ambient standards to actually be exceeded before any 
enforcement action is taken. 

In addition, it is unclear how the standards violation may 
be demonstrated. If only through actual monitoring, then how 
good is the protection for public health? As EPA has noted, 
modelling is acceptable, and in some respects is a better indica
tor than actual monitoring, which is limited in scope by the 
number of monitors. with monitoring, it is possible that the 
sources could be failing to meet their goals, and yet no viola
tion would be recorded. Or the situation may arise where the 
only source not meeting its goal clearly could not have been 
associated with the standards violation (and would raise the 
argument that it could not have been "causing or contributing" to 
the violation). If such violations can be established through 
modelling, then the expense and time involved in litigation (and 
defending the model) may be prohibitive in some cases. Ease of 
enforcement is one reason why underlying emissions standards are 
established. Finally, if we were to rely on monitored violat-:
ions, it seems unlikely that there would ever be more than one or 
two days of violation to pursue, which may not be enough incen
tive for a source to take the (expensive) steps necessary to meet 
its goal. 

A few comments about (3) (A) and (B) are appropriate, as I am 
concerned about the implications of these two subsections. These 
sUbsections appear to v6at in the advisory council [(A)] and the 
Department [(B)] an absolute veto right over the effectiveness of 
the state ambient standards. In regards to (A), what principles 

2 



are to govern the council's conclusion, and is there any right to 
have this reviewed in court? The current standards were the 
result of a lengthy and comprehensive public process. The same 
questions could be asked of the Department's role under (B). 
What would be the basis for the Department's finding? The health 
studies (there is no reference)? In addition, are these "veto 
rights" one-time, or could they be exercised after the standards 
become effective? As a final observation, (B) seems like an odd 
provision, given the role of the ambient standards in assuring 
the protection of public health. 

I have other concerns about this bill, which are of a more 
technical nature. 
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S8389 

Amendments Proposed by 
Department of Health and Environmental Sciences 

a. Page 1, line 23. Following: "monitoring". Insert: "." 

EXHIBIT 1 . 
DATE 'I-J -13 
!la::<; 6 ~ <l1 

b. Page 2, lines 1 through 2. Strike: "CONSISTENT WITH" through "ET SEQ. ". ~. 
Insert: "The Department may require the installation, maintenance, and replacement of 
equipment, and the implementation of other necessary steps, by owners or operators of 
stationary sources to monitor emissions from such sources. The Department may also require 
periodic reports on the nature and amounts of emissions and emissions-related data from such 
sources." [This language is from Section 11 O(a)(2)(F) of the federal Act.] , 

c . Page 2, line 3. Strike: "to req\Jire". Following: "monitoring". Insert: ''is' 
. necessary". 

~ d. Page 2, lines 10 through 12. Strike: "uncertainty" through "point". Insert: ~ 
...... "the benefits attendant to requiring continuous emission monitoring in regard to promoting 't 

sound operation and maintenance practices, the prevention"~ mitigation of equipment 
malfunctions, and the enhancement of enforcement and compliance." [This language is from 
EPA rulemaking requiring CEMs.] 

e. Page 4, lines 6 and 7. Strike: "AIR POLLUTION" through "2-15-2106". Insert: 
"The 80ard of Health and Environmental Sciences established in 2-15-2104". 

f. Page 5, line 24. Strike: "AIR POLLUTION" through "COUNCIL". Insert: 
"Board of Health and Environmental Sciences". 

g. Page 6, line 12. Strike: "AIR POLLUTION" through "COUNCIL". Insert: "Board 
of Health and Environmental Sciences". 

h. Page 6, lines 14 through 20. Strike: "(4) WITH THE ADVICE OF" through 
"LAUREL AIRSHED". 

i. Page 7, lines 3 and 4. Following: "HEARING". Strike: "INVOLVING 
AFFECTED INDUSTRIES, aeopt rules to". Insert: "," . 

. -
j. Page 7, lines 5 and 6. Following: "monitoring". Insert: ",". Strike: 

"CONSISTENT" through "ET SEQ." Insert: "including the installation, maintenance, and 
replacement of equipment, and the implementation of other necessary steps, by owners or 
operators of stationary sources to monitor emissions from such sources. The Department 
may also require periodic reports on the nature and amounts of emissions and emissions
related data from such sources. 

(2) Before the Department may require continuous emission monitoring under 
subsectIon (1), it shall first determine whether such a requirement is necessary, and if the 
installation of continuous emission monitoring is technically and economically feasible." [This 
language is from EPA rulemaking requiring CEMs.] 

Renumber subsequent section. 
Add new section: "(4) The board shall adopt rules to implement the provisions of this 

section. " 



k. Page 8, lines 15 through 25. Strike: "AIR QUALITY STANDARDS" through 
"DEPARTMENT" . 

Page 8, line 15. Following: SECTION 3. Insert: "Except as provided in [subsection 
(2) of section 4], on July 1, 1997, the Board of Health and Environmental Sciences shall 
amend Rule 16.8.820(1 Hb) and (c), Administrative Rules of Montana, to read: 

"16.8.820 AMBIENT AIR QUALITY STANDARDS" FOR SULFUR DIOXIDE 

(1 ) No person shall cause or contribute to concentrations of sulfur dioxide in the 
ambient air which exceed any of the following standards: 

(a) [unchanged] 
(b) Twenty-four hour average: 0.10 parts per million, 24-hour average, not to be 

exceeded more than once per year; 
(c) Annual average: 0.02 parts per million, annual average, not to be exceeded. 

(2) [unchanged]" 

Section 4. (1) Upon approval by the Environmental Protection Agency of a revised 
state implementation plan for sulfur dioxide in the Billings and Laurel area, the Department 
shall: 

(a) conduct modeling and such other studies as may be necessary to analyze 
ambient sulfur dioxide levels and to identify the sources of sulfur dioxide emissions that are 
causing or contributing to those levels. Findings based upon these studies must be the basis 
for negotiations with each source that is identified. The department shall be responsible for 
establishing a goal for each source that is causing or contributing to the ambient sulfur dioxide 
levels, with the result that compliance with the ambient standards contained in ARM 
16.8.820, as amended by [section 3], is assured. These goals shall be established only after 
consultation with the affected source, and after a public hearing. Each goal shall be based 
on each source's relative contribution to ambient sulfur dioxide levels, and shall be designed 
to reduce that source's contribution of sulfur dioxide emissions to any exceedances of the 
ambient standards contained in ARM 16.8.820, as amended by [section 3]. Any goal 
established by the department shall include a feasible time frame for the source to nieet its 
goal, except that such time frame may not extend beyond July 1, 1997. The goals for each 
source established under this subsection (1 HA) shall not become requirements of this chapter 
that are enforceable by the department until July 1, 1997. 

(b) make a status report to the 1997 legislature. 

(2) The standards contained in [section 3] shall become effective on July 1 , 1 997, 
unless the 55th legislature by statute imposes existing or other ambient standards." 

NOTE: Need to amend codification and coordination instructions as appropriate. 

I. Page 9, lines 1 through 23. Strike: "SHALL:" through "AMBIENT AIR 
STANDARDS". 

m. Page 9, line 24. Following "SECTION". Strike: "~". Insert: "5". 

n. Page 10, line 4. Following "SECTION". Strike: ".2,". Insert: "6". 
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THE AGREEMENT 

EXH'B'T7J'-'~""~_ 
DA T"7T:;:;-:::-'7.!r ...... c...._ 
;tB.-~.;L.C..-__ 

The industry agreed not to further oppose the bill if it was 
amended to include the following: 

1) A study costing up to $200,000 for this biennium and 
another $200,000 in the next biennium, if the first study 
demonstrated that further study was feasible. This study is to 
be paid for by the industry according to the amount of S02 each 
company emits into the Billings air. It would consist of a 
literature search and, if feasible, a full epidemiological study 
of S02 emissions on health in the Billings area. It would also 
include a further study of whether additional enhanced ambient 
air monitoring is necessary in Billings. 

2) The Department may require continuous emission monitors 
(expensive monitors placed right in each stack) consistent with 
the Federal Clean Air "Act. 

3) Upon approval by the EPA of the revised State 
Implementation Plan, the Department shall conduct modeling 
studies with reference to the higher state standards. After 
negotiation with each company and a public hearing a goal for 
each company will be established. These goals will then be 
enforceable on July 1, 1997. This solves the difficult problem 
of how to enforce an ambient standard against six contributing 
polluters with completely different degrees culpability or fault. 

4) The higher state standards (0.10 ppm for a 24 hour 
average and 0.02 ppm for an annual average) will be implemented 
on July 1, 1997, unless 

a) The study results demonstrate that the existing 
standards are adequate to protect human health, 

b) The Department determines that the companies have 
made sufficient changes to provide an adequate 
margin of safety for the health and welfare of 
local citizens, or 

c) The 1997 Legislature reimposes the federal 
standard or adopts some other standard. 

5) The Department will study the current one hour standard 
and recommend to the'1997 Legislature what standard and the 
number of exceedences should be applicable. Currently there are 
18 exceedences allowed - only the 19th exceedence is considered a 
violation of the standard. 

6) The Air Pollution Control Advisory Council shall 
supervise the study and certify its results. 



Amendments to House Bill No. 692 
First Reading Copy 

Requested by Rep. Wanzenried 

EXH IBIT:-.!::O~--,, __ 

OAT: q~l"'-~ : 
HB ~1'"' :=-- -

For the Committee on Natural Resources 

Prepared by Michael S. Kakuk 
April 7, 1993 

1. Page 4, line 21. 
Following: "consumptive" 
Insert: "use" 

2. Page 42, line 10. 
Following: "Jule" 
Insert: ", Rubideau," 

3. Page 77, line 3. 
Following: "or" 
Insert: "until the Department" 

1 hb069201.amk 
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EXHIBIT_C(,~~ ..... ..;.,-c __ ~ , . 

'Oft.TE. L./ -l -'13 
, ''--?-f:2_:kB .. :~._. ____ _ 

for __ :g~~w~Q::::.Q.=:::t...====--_____ _ 
date ___ 4.J.../_l ____ time 4 ~ M 
WHILE YOU WERE OUT: 

phone 

¥ Telephoned 

Returned call 

Wants to see you 0 

Please Call ---0 
___ 0 Will Call Again 

, _____ 0 Urgent 

, . '.' .. , ' .\',. " ',Exhibit '9a 'co'ntains· several'dozen 1etter$to the Montana-Reserved 
. ..... . "',' 

Wa,ter Rights Compact Co~ission in' favor of stronger' geothermal , 

regulation. The complete document is stored at the Historical. 

Society at 225 North Roberts Street, Helena, MT 59620-1201. 

The phone number is 444-2694. 



INTRODUCTION 

RESERVED VATER RIGHTS COHPACT COHHISSION/ 
NATIONAL PARK SERVICE 

U.S. DEPARTHEHT OF THE INTERIOR 

NEGOTIATIONS FOR RESERVED VATER RIGHTS 

EXHIBIT /0 
DATE q"""-~J-~~3~"": 
HB lo16 

During the spring of 1992 the Montana Reserved Vater Rights Compact Commission 
(RVRCC) and the National Park Service (NPS) resumed negotiations for federal 
reserved wa.ter rights for five NPS units in Montana: Yellowstone National Park, 
Glacier National Park, Big Hole National Battlefield. Little Bighorn Battlefield 
Natio~al Monument and Bighorn Canyon National Recreation Area. 

BACKGROUND, 
The RVRCC was established by the Montana Legislature in 1979 as part of the 
state-wide general stream adjudication process. The RVRCC is composed of nine 
members. four appointed by the Governor; two appointed by the President of the 
Senate; two appointed by the Speaker of the House. and one appointed by the 
Attorney General. 

The RVRCC is authorized to negotiate settlements with federal agencies and Indian 
tribes that claim federal reserved water rights within Montana. A federal 
reserved water right is a right to use water that is implied' from an act of 
Congress, a treaty, or an executive order establishing a tribal or federal 
reservation. It is a right that is recognized by federal law and need not be 
pursued through the standard state process for appropriation of water. 

Members of the RVRCC Negotiating Team for NPS issues are: 

-Representative Dave Vanzenried. Chairman of the Negotiating Team 
-Senator Lorents Grosfield 
-Representative Bob Thoft 
-Mr. Chris Tweeten, Chairman of the RVRCC 

Negotiators for the NPS are: 

-Mr. Owen Villiams, Chief of the NPS Vater Rights Branch 
-Mr. Rich Aldric~, Field Solicitor for the Department of the Interior in 
Montana 
-Mr. Eric Gould, U.S. Department of Justice 

After more than a year of intensive technical work by NPS and RVRCC staff and 13 
negotiating sessions, the parties have reached agreement on issues relating to 
Glacier National Park, Yellowstone National Park, and Big Hole National 
Battlefield. Public comment has been received during Open Houses held in Vest 
Yellowstone and Gardiner'and during public meetings in Kalispell, Visdom, Bozeman 
and Gardiner. In addition, the agreements must receive approval from the full 
RVRCC and NPS management. The resulting Compact must be adopted by the 
legislature. Finally, the Compact will be integrated into Vater Court decrees 
for each water basin. The goal of the RVRCC and NPS is to present a Compact to 
the 1993 session for the three units mentioned above. Negotiations will continue 
on Bighorn Canyon National Recreation Area and Little Bighorn Battlefield 
National Monument. The RVRCC asks that comments be directed to the Rncc at 1520 
E. Sixth Avenue, Helena. MT, 59620. 



BIG HOLE NATIONAL BATTLEFIELD 

Big Hole National Battlefield was created by an Executive Order on June- 23, 1910 as a " -
memorial to members of the Nez ,Perce Bands and the soldiers of the-7th u.s. Infantry 
who fought or died in the Battle of the Big Hole, August 9-10, 1877. Land was added 
by Presidential Proclamation on June 29, 1939, and 'by Congress in 1·963. The 655 acre 
Battlefield marks the spot of the turning point in the Nez Perce Var " which started 
June 15, 1877. Approximately 55,000 visitors tour the site each year. 

The Battlefield carries a reserved water right for the purposes defined in the 1910 and 
1939 reservations. The 1910 reservation was afor military purpose for use in protecting 
said monument ••.• • (Executive Order 1216, June 23, 1910) The 1939 addition to the 
Battlefield, which contains the North Fork of the Big Hole River, was reserved ·for the 
proper care, management, and protection of the historic landmarks included within the 
monument .•.• • (Presidential Proclamation, June 29,1939) The RVRCC and NPS agree that 
a purpose for reserving the Battlefield was his·toric interpretation. The aVRCC and the 
NPS agree that the priority date·" is June 9, 1939." (See the enclosed map for 
illustration of the watersheds surrounding the unit'.) 

Summary of Agreements betveen the National Park Service and the Reserved Vater Rights 
Compact Commission for Big Hole National Battlefield. 

Consumptive Use" 

The NPS and RVRCC have reached agreement on NPS consumptive uses, which include water 
for the visitor center, administrative offices, picnic area, maintenance area, 
residences, and irrigation within the Battlefield. The total amount agreed to is 7.14 
acre feet per yea~. This amount is based on past water use, as well as a margin of use 
to allow for management .flexibility and response to increased visitation. 

Instream Floy Rights - Harth Fork of the Big Hole River 

Because a purpose of the park is to preserve the historic condition of the Battlefield 
site, the NPS and Rvacc have agreed that a federal reserved water right exists for an 
amount of instream flow necessary to maintain the channel format and riparian habitat. 
The river channel bed and riparian vegetation played a role in the actual battle. 

The RvacC and the NPS agreed that anNPS water right for 10 cubic feet per second (cfs) 
of instream flow on the North Fork of the Big Hole River from November through March 
would be subordinated to water rights existing as of the effective date of the compact. 
From April through October the NPS will have a vater right for instream' flow in the 
amoUnt left in the river after all existing consumptive uses are satisfied. If in any 
month the total consumptive use exceeds 5% of the estimated average monthly flow, the 
North Fork Big Hole River basin will be closed in that month to new appropriations for 
consumptive use upstream.of the Battlefield. 

Existing rights to divert water from points within the Battlefield and transport it for 
use off the Battlefield.vill not be affected by this agreement. 

Groundwater 

In addition to instream flow rights, there are clauses in the compact relating to 
groundwater appropriations. These agreements take into consideration the effect on 

1 
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GLACIER NATIONAL PARK .: __ ~(0 ,CQC().. 
------- ----. '-'-----

Glacier National Park was created by an act of Congress on May 11. 1910. One million 
acres in size. the park -is visited by over 2 million people each year. A federal 
reservation such as Glacier carries a reserved water right for the purposes for which 
the land was reserved. Glacier National Park was reserved "as a public park or 
pleasure ground for the benefit and enjoyment of the people of the United States.· (36 
Stat. 354) In reserving the park from the public domain. Congress specifically 
directed the Secretary of the Interior to ·provide for the preservation of the park in 
a state of nature so far as is consistent with the purposes [of the reservation] and' 
for the care and protection of the fish and game within the boundaries thereof." The 
RVRCC and the NPS agree that the priority date for Glacier is May 11, 1910. 

Summary of Agreements between the'National Park Service and the Reserved Vater Rights 
Compact Commission for Glacier National Park 

Consumptive Use 

The NPS and RVRC'C have reached agreement on NPS consumptive uses. including water for 
park administrative and domestic uses • park concessions. maintenance' sites. ranger 
stations. campgrounds. lodges. and other places of use within Glacier. The total 
amount agreed to is 567.8 acre-feet pe~ year. The amount is based an what water has 
been used in the past. and a margin of use to allow for management flexibility and 
response' to increased visitation. 

Instream Flow Rights 

Due to the preservation purposes of Glacier that include ·care and protection of fish 
and game within the boundaries •••• • a federal reserved water rig~t exists for instream 
flow (to keep water flowing in the streams as necessary to protect the resources ·in 
a state of nature ••• ·). . 

In order to more easily address the issues involving reserved water rights for Glacier. 
the negotiators agreed to break the various watersheds down into categories based on 
the types of streams involved. as illustrated on the enclosed map. 

Category 1 includes all streams that headwater in the park and flow directly out. 
These streams will be dedicated to instream flow. minus any NPS consumptive use 

'claims. No private claims exist on these streams. ' 

Category 1a includes all streams that headwater in the park and flow out through 
non-federal land within the Park. The water in these streams is dedicated to 
instream flow. except for that used by existing private water rights holders 
within the- Park. The rights of such inholders are protected. 

Categories 2 and 3 were established for Yellowstone National Park to include all 
streams that headwater in the State of Montana outside of the Park and flow into 
the Park. There are no Category 2 or 3 streams associated with Glacier. 

Category 4 streams are special case streams requiring individual treatment for 
quantification. They include the North Fork and Middle Fork of the Flathead 
River. Divide Creek. Jule Creek andVild Creek. 
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In addition to the above clauses, the agreement recognizes the right of the NPS to 
maintain natural lake levels in lakes within Glacier National Park, minus NPS 
consumptive uses and other valid State water rights. The NPS may divert water for fire 
suppression as necessary. 
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North Fork Flathead River 
(cfs = cubic feet per second) 

Estimated, 
Estimated Available Total Percent 

Ave. Existing For Use Estimated' Of 
Monthlr Consumptive Future (Current+ Percent Flow 

Flow Claims ' Use Future) Increase'Rema.j.ning 
(cfs) (cfs) (cfs) (cfs) .In Use Instream, 

Oct 1183.9 45.6 11. 8 57.4 26.0 95.1 
Nov 1200,6 15.6 12.0 27.6 77.0 97.7 
Dec 900.4 15.5 9.0 24.5 58.1 °97.3 
Jan 750.2 15.4 . 7.5 22.9' 48.7 96.9 
Feb 721.7 15.4 7.,2 22.6 46.9 96.9 
Mar 886.3 15.5 8.9 -24 .. 4 57.2 97.3 
Apr 3386.5 6.1 6.1 12.2 100.0, 99.6 
May 10028.6 11.5 11.5 23.1 100.0 99.8 
Jun 10011.2 46.8 46.8 93.7 100.0 99.1 
Jul 4053.0 61.1 40.5 101. 6 66.4 97.5 
Aug 1618.3 61.1 16.2 77.2 26 .. 5 95.2 
Sep 1183.3 59.1 11.8 70.9 20.0 94.0 

Middle Fork Flathead River 
Estimated 

Estimated Available' Total Percent 
Ave. Existing For Use Estimated Of 

Monthlr Consumptive Future (Current+ Percent Flow 
Flow Claims Use Future) Increase Remaining 
(cfs) (cfs) (cfs) (cfs) In, Use Instream 

Oct 1062.2 31.5 10.6 42.1 33.8 97.1 
Nov 1156.2 30.7 11.6 42.3 37.6 97.3 
Dec 923.4 11.8 9.2 21.0 78.3 96.9 
Jan 712.9 10.9 7.1 18.0 65.5 96.7 
Feb 695.0 10.9 6.9 17.8 63.8 96.6 
Mar 813.9 10~9 8.1 19.0 74.7 97.0 
Apr 3178.1 27.8 27.8 55.6 100.0 98.7 
May 9765.8 31.6 31.6 63.2 100.0 99.5 
Jun 10300.6 35.1 35.1 70.2 100.0 99.5 
Jul 4020.0 35.1 35.1 70.2 100.0 98'.8 
Aug 1365.4 35.0 13.7 48.7· 39.0 97.2 
Sep 972.9 34.8 9.7 44.5 28.0 96.6 

Estimated Existing Consumptive Claims are basin totals which 
include claims on tributary streams. 

1 From USGS station 12355500: North Fork Flathead River near 
Columbia Falls. 

2 From USGS station 12358500: Middle Fork Flathead River near 
West Glacier. 



YELLOVSTONE NATIONAL PARK 

~ellowstorie National Park, the world's first"'national park.,,,.was created by an Act of 
Congress on March 1, 1872." (17 Stat. 32.). The 2..2. million acre park contains 
approximately 10, 000 hydrothermal features, 3, 000 of which are geysers and hot springs. 
Approximately 2..9 million people visit Yellowstone National Park each year. 

When reserving Yellowstone Park from the public domain, Congress specifically directed 
the Secretary of the Interior. to provide • ••• for the preservation, from injury or 
spoliation, of all timber, mineral deposits, natural curiosities, or wonders within 
said park, and their retention in their natural condition.· Yellowstone National Park 
carries a reserved water right for these purposes. The RWRCC and the NPS agree to a 
priority date of March 1, 1872.. • 

Sl1mmary of Agreements BetV'een the National Park Service (NPS) and the Reserved Vater 
Rights Compact Commission rRVRCC) for YelloV'stone National Park 

Consumptive Use 

The NPS and RVRCC have reached agreement on Park Service consumptive uses, including 
water for park administrative and domestic uses. concessions. maint~nance sites. 
visitor centers. lodges, entrance stat~ons, backcountry patrol cabins, day use areas, 
and other places of use within the Montana portion of Yellowstone National Park. The 
total amount agreed to is 174.9 acre feet per year. This amount is based on past water 
use, and a margin of future use to allow for management flexibility and increased 
visitation. 

Instream FloV' Rights 

The preservation purposes of Yellowstone National Park, including Rall timber, mineral 
deposits, natural curiosities, or wonders within said park,· mean that a federal 
reserved water right exists for instream flow. This instream flow right keeps water 
in the streams as necessary to protect park resources as required by the founding Act. 

In order to more easily address the issues involving reserved water rights for 
Yellowstone National Park, the federal and state negotiators agreed to separate the 
various watersheds into categories based on the types of streams involved, as shown on 
the .enclosed map. 

Category 1 includes all streams that headwater in the park and flow 
directly out. After subtracting the NPS' consumptive. use, the remainder of . 
flow in these streams will be dedicated to instream flow .No private 
claims exist on these streams. 

Category 2. includes all streams, with no private claims or private land. 
which headwater in and flow out of wilderness areas directly into 
Yellowstone National Park. After subtracting NPS consumptive use and U. S. 
Forest Service consumptive use. the remainder of the water in these 
streams is dedicated to instream flow. If Congress should remove the 
Vilderness status of the areas outside the park, it was agreed that these 
streams may be reclassified. 

Category 3 includes streams that headwater in Montana and flow into 
Yellowstone Park. The water in these streams, minus the sum' of NI'S 
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consumptive uses, and U.S. Forest Service consumptive uses will be for 
instream flow. The instream flow right would be subordinate to current and 
future private uses up to 5% of the estimated average monthly flow. 

, Additional protections for instream flow during-~ears of less than normal 
p~ecipitation include: 

The NPS has a'right to maintain a critical level of flow of 
water in the streams at the point at which they enter 
Yellowstone National Park. Flow measurements would be taken 
at the park boundary. "It would be subordinate to existing 
uses (as ultimately decreed by the Vater Court) as of December 
31, 1992 and to any non-consumptive uses such as those for the. 
Department of Fish, Vildlife and Parks. 

Category 4 streams are treated individually due to special circumstances. These 
streams include the Gallatin River and Soda Butte Creek. 

On the Gallatin River, all the flow minus NPS consumptive uses, and U.S. 
Forest Service consumptive uses will be" dedicated to instream flow. The 
instream flow right will be subordinate to existing and future non-federal 
uses in the amount of 5% of the estimated average monthly flows. 

On Soda Butte Creek, instream flow will be the flow remaining after 
satisfying NPS consumptive uses, and U.S. Forest Service consumptive uses. 
The instream flow right will be subordinate to current and future non
federal uses up to 5% of the estimated average monthly flow. Ifcurrent 
use exceeds 5% of the estimated average monthly flow the instream flow 
right will be subordinate to current use. 

As with Category 3 streams," the parties have agreed that during 
periods of leu than normal flow the NPS has a reserved right to 
maintain a critical level of flow at the point Soda Butte Creek 
enters Yellowstone National .Park. This flow will be subordinate to 
any domestic use of less than 35 gpm with a priority date before 
January 1, 1993; to any municipal right recognized under state law" 
with a priority date before January 1, 1993, and to any non
consumptive use. The critical level flow will equal the average 
monthly flow minus 5%~ Vhen flows in Soda Butte Creek fall below 
this level, junior non-federal uses o"f water to which the NPS has 
not subordinated its right will be curtailed in order of reverse 
priority un~il the critical level is attained. 

No new consumptive, use appropriations vill be allowed after 
consumptive uses total 5% of the average monthly flow. 

Abandoned water rights will become available for re-appropriation 
only during months in which decreed and permitted use does not 
exceed 5% of the average monthly flov and only in an amount that 
does not exceed 5% of the average monthly flow. This also applies 
to Category 3. Another general section applying to Category 3 and 
4 is that the limits on non-federal use apply to all tributaries 
upstream of the reserved water right. 

The Madison and Yellowstone Rivers are gaged streams. The flows of 
these rivers, les s NPS consumptive uses and U. S. Forest Service 
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consumptive uses, will be dedicated to instream flow. The instream 
flow right will be subordinate to existing and future non-federal 
uses in the amount of 5% of the average monthly flow. 

Additional agreements include: 

Geothermal 

As part of the settlement, the State of Montana agrees to grant the 
United States a water right to the natural flow from springs in 
Bear Creek that contribute to the Yellowstone River. 

The NPS and the RVRCC agree that when Congress set aside Yellowstone National Park it 
intehded to reserve water necessary to "preserve hydrothermal features within the park. 
The hydrothermal features are a unique and irreplaceable State, national, and 
international resource and "represent one of the few undisturbed hydrothermal systems 
in the United States. However, little is known about the interrelationship of 
hydrothermal features within the park and groundwater in surrounding areas of Montana. 

The compact does not recognize a reserved water right to groundwater outside the 
boundaries of Yellowstone National Park. Instead, the proposal places restrictions on 
the development of groundwater adjacent to the park to prevent adverse effect on the 
NPS 1872 reserved water right to groundwater within the reserved land of the park 
nece~sary to preserve hydrothermal features. 

Due to the difficulty of quantifying the water necessary to preserve hydrothermal 
features within Yellowstone National Park, designation of a controlled groundwater area 
will protect the reserved right while allowing controlled groundwater development 
adjacent to the park. The enclosed summary explains the agreements-in-principle for a 
controlled groundwater area. 

Groundwater. Impoundments. Non-consumptive Uses 

In addition to instream flow rights, there are clauses in the Compact relating to 
groundwater appropriations, impoundments and non-consumptive uses. These agreements 
take into consideration the effect on existing users and on NPS instreamflow rights. 

New wells (appropriated after the date of the compact) will not be included in 
limitations on surface water appropriations unless they are hydrologicaly 
connected to surface flows tributary· to the Category 3 and 4 streams. An 
applicant for a well in excess of 3S gpm will be required to submit a report 
prepared by a qualified professional sllowing tllat the well is not hydrologically 
connected to surface flow. Owners of new wells of 3S gpm or less will be 
required to have· a permit, but will not be required to show llydrologic connection 
to surface water; rather, if the United States objects to the well, it will have 
the burden of sllowing hydrologic connection to surface water. 

The RwaCC and NPS have agreed that no new impoundments shall be permitted after 
the date of the compact on the mainstems of Category 3 and 4 streams. 
Impoundments 'iU place as of December 31, 1992 are protected but may be called on 
Soda Butte Creek in dry years by the United States I critical flow rigllt. 
Existing impoundments may be repaired or rehabilitated providing the repairs do 
not cause the impoundment to exceed its original capacity. 

The NPS will subordinate its water right to a future non-consumptive use of water 
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if it does not cause a reduction in the source of supply, does not delay the 
return of the diverted water to the source of supply or adversely affect the 
quality of the water as it enters Yellowstone National Park. 

In addition to the above clauses, the agreement recognizes the·right of the NPS to 
maintain. natural lake' levels in lakes within Yellowstone National Park. minus NPS 
consumptive uses. The NPS may divert water for fire suppression as necessary. 

4 
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YELLOVSTONE CONTROLLED GROUNDVAIER AREA 

Introduction 

This is a summary of proposed compact language for a Yellowstone Controlled Groundwater 
Area in Montana.' The parties are presenting the proposal to the public at this stage 
in negotiations to allow response to.public concerns prior to finalization of the 
agreement. 

Statement of Intent for the Yellowstone Controlled Groundwater Area: 

As explained in the attached Yellowstone surface· water summary. Yellowstone National 
. Park was reserved for the express purpose of ·preservation. from injury or spoilation. 
of all timber, mineral deposits. natural curiosities, or wonders within said park, and 
their retention in their natural condition.· 17 Stat. 32. The Montana Re'served Water 
Rights Compact Commission and the National Park Service recognize that Congress 
intended to rese~e the water necessary to preserve the hydrothermal features within 
the reserved land of the park. 

Although the proposed Compact does not recognize a reserved water right to groundwater 
outside the boundaries of the park, the RwaCC and the NPS agree that a controlled 
groundwater area be created to restrict development of hydrothermal water adjacent to 
the park to· the extent necessary to prevent adverse effects on the NPS 1872 reserved 
water right· to groundwater within the park. The goal of establishing and administering 
such an area is to allow no impact to the hydrothermal system within the park. 

The NPS and the RwaCC tentat~vely agree that: . 

-unrestricted use of groundwater next to Yellowstone National Park may interfere 
with the NPS water rights for the preservation of hydrothermal features within 
the· park; 

-prevention of adverse effect on the NPS reserved water right within the park is 
a benefit to the State and to the United States; 

-the public interest and welfare requires that a corrective control be adopted; 

-the cooperative State-federal management established by the proposed compact is 
the most effective means to protect the reserved water right to groundwater 
necessary to protect the hydrothermal features within the park. 

Establishment of the Yellowstone Controlled Groundwater Area 

Within 120 days of the date of the Compact, and within 60 days of any decision by DNRC 
to modify the area, DNRC will publish notice outlining the description of all lands 
included in the Controlled Groundwater Area, the purpose of the area or its 
modification, and the permit requirements, restrictions, inventory and monitoring 
applicable within the discharge (Subarea 1), and recharge (Subarea 2) areas. 

Funding of the Yellowstone Controlled Groundwater Area 

Because the NPS agrees that it will receive a benefit from a controlled groundwater 
area, and because there are national and international benefits extending beyond the 
boundaries of Monta~a. the federal government agrees t~ reimburse the S~ate for the 
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expense of establishing and administering the controlled groundwater area, and for the 
cost of inventory or monitoring of wells within the area, subject to appropriations by 
Congress. 

Initial Boundaries of the Yellowstone Controlled Groundwater Area 

The initial boundaries of the proposed controlled groundwater area, as well as Subareas 
1 and 2, are illustrated on the enclosed map. 

" five-member Technical Oversight Committee will be established to recommend. 
modifications of boundaries and other restrictio'ns, review scientific evidence relating 
to the area, advise the Department of Natural Resources and Conservation regarding 
administration and to consult with the Montana Bureau of lUnes and Geology on inventory 
and sampling •. The Committee members will include: one appointed by the National Park 
Service, one appointed from the Montana University system by the Montana State 
Geologist, one from USGS, one from DNRC, and one selected by the other four members. 
Each member will serve a five-year term, subject to renewal. 

Modification of the Yellowstone Controlled Groundwater Area 

The Technical Oversight Committee will: review the boundaries of the area, review 
-initial restrictions on groundwater development· and future modifications of those 
restrictions; assess the cumulative impact of all development in the area; review 
changes in the groundwater and hydrothermal systems revealed by inventory and analyses 
done by the Bureau of Mines and Geology; review new scientific ·evidence pertinent to 
the area; present evide~ce and make recommendations to DNRC, and review applications 
for appropriation of hydrothermal groundwater on request by DNRC. 

The initial review will take place within one year of the receipt of the inventory 
report done by the Bureau of Mines and Geology. The inventory will include all existing 
wells within the area and will take place during the 3 years following adoption of the 
Compact and appropriations of funds by Congress. 

Subsequent reviews will take place every five years or following the issuance of 75 
provisional permits to· appropriate water within the' area by DNRC, whichever comes 
first. Review may also be initiated on request by the State or the. United States. 

Within six months of the initiation of·a review, the Committee will provide a report, 
including recommendations for modification, to DNRC and to the NPS. Recommendations 
shall be based on a determination by the Committee that modification is necessary to 
prevent adverse effect to the hydrothermal system within Yellowstone National Park. 
Prior to implementation of any recommendations, DNRC will hold a hearing in which the 
State, the U.S., and any potentially affected party may present evidence rebutting the 
recommendations of·the Committee. 

Tnj tial R.estrictions on Groundwater Development· within the Yellowstone Controlled 
Groundwater Area 

Until the initial' boundaries or restrictions are modified, the following initial 
restrictions apply to groundwater appropriations with a priority date on or after 
January 1, 1993. The restrictions will not apply to appropriations prior to January 
1, 1993. Those appropriations will be subj ect to inventory and sampling of current use 
in order to assess current levels of groundwater development, to record. the cumulative 
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effect of current and future development. and to provide baseline data on the 
characteristics of the groundwater and hydrothermal systems. 

-The RVRCC and the NPS agree that further restrictions on water less than 60°F 
are. not currently necessary to prevent adverse effect on, the Yellowstone 
hydrothermal system. In the future,. restrictions, on the development of cold 
water may be imposed if cold water development might injure the hydrothermal 
system within the Park. 

-Initial restrictions on appropriations of groundwater-with a temperature of 60 of 
or greater include the following: 

. , 

The parties have agreed that, unless boundaries or restrictions are
modified. or unless the Technical Oversight Committee determines 
that a specific appropriation can be made without adverse effect on 
the hydrothermal. system within the Park, no permits will be issued 
to develop hydrothermal water that is connected to the hydrothermal 
system within the Park. 

To provide notice to potential appropriators and guidelines to DNRC, the 
agency charged with issuing permits, the parties are currently working on 
a means to define the waters to which the' restriction applies. In 
general, it is agreed that: 

*In Subareas I (discharge area) and II (recharge area), no· 
restrictions shall currently apply to groundwater with a temperature 

° . of less than 60 F. ' 

*In Subareas I and II, groundwater between 60· and 85 ° F that is 
simply at normal t.emperature for the depth' of production will not be 
restricted from appropriation. The applicant will. be required to 
meet specific criteria showing that the elevated temperature is not 
due to discharge from the Park. 

*In Subarea I there is a strong presumption that any elevated water 
temperature i~ due to discharge from the park, thus, groundwater 
with a temperature greater than 85°F cannot be appropriated without 
approval by the Technical Oversight Committee. 

*In Subarea II there is a chance that elevated water temperature is 
not related to the Park. thus, the applicant will have the 
opportunity to show by a high standard of proof that ,the elevated 
temperature is not due to discharge from the Park. 

Appropriations of Groundwater within the Yellowstone Controlled Groundwater Area 

1. After J'anuary 1. 1993 and before the effective date of the Compact: 

The initial restrictions outlined above will not apply to appropriations of groundwater 
during this time'period unless the following conditions are met: 

-Vithin 120 days of the date of the Compact, DNRC will provide the NPS with 
notice of all groundwater appropriations within 'the area which have priority 
dates on or after January 1, 1993 and before the date of the Compact. 
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-The NPS has until completion of the inventory of existing wells to raise a valid 
objection showing that the appropriation meets the criteria for application of 
one or more of the initial restrictions mentioned above. If the NPS can make 
such obj ection the appropriator will be given an opportunity to request a 
hearing. At that hearing, the NPS has the burden of showing that the criteria 
for application of one or more of the initial restrictions apply. Use of the 
appropriation will be stayed pending the final decision. 

2. After the effective date of the Compact: 

.-All groundwater appropriators within the area, regardless of size,must get a 
permit. 

" " 

-Permit applications will go through the standard permitting process as currently 
required by DNRC for wells over 35 gpm, with the addition of restrictions on the 
development of hydrothermal water. However, for wells under 35 gpm or les s than 
10 acre-feet, the process will be expedited by allowip.g objection. only on the 
basis that the restrictions on development of hydrothermal water should apply, 
i.e., the temperature is high enough to be restricted. 

~Permit applications for appropriations of groundwater within the area "shall 
include a statement of the intended temperature of the appropriation. 

Inventory and Sampling of Groundwater 

-Within three years of the notice, all groundwater appropriations with a priority 
date before the effective date of the Compact will be inventoried by the Montana 
Bureau of Mines and Geology. The inventory will include such information as well 
depth, water or pump level and water temperature. F.ederal funding will cover the 
cost of the inventory. 

-Following the inventory, the Bureau will sample wells selected in consultation 
with the Technical Oversight Committee. 

-The Bureau will maintain a database on the Yellowstone Controlled Groundwater 
Area, and it will include information from the NPS regarding we},ls in the Montana 
portion of Yellowstone National Park. The information in the database will be 
available to the public. 

Administration of the Yellowstone Controlled Groundwater Area 

-The Yellowstone. Controlled Groundwater Area will be administered" pursuant to 
State law and the terms of the Compact. In addition, DNRC will provide the NPS 
with notice of any application to appropriate groundwater within the area in the 
same manner and time as required by State law for notice to groundwater 
appropriators in a controlled groundwater area. 

-The NPS may be an objector to any application for appropriation of groundwater 
within the area. 
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DEFINITIONS - Hydrologic Terms 

Acre-foot: 

Actual Consumption: 

Appropriation: 

Average/Hean 
Honthly Flow: . 

cfs: 

Consumptive Use: 

Estimated Average 
Monthly Flow: 

. Groundwater: 

Instream Flow: 

Mean Monthly Flow: 

Minimum Flow 
Requirement: 

Non-Consumptive Use: 

Quantification: 

Riparian: 

Watershed: 

A unit of measure commonly .used to express water volume. One 
acre foot of water will cover one acre nf land to a depth of 
one foot. This equals 325,851 gallons. 

Also termed "net depletion.· The actual amount of water 
consumed by a water use. Water diverted is generally not 
totally consumed and some of the water returns to the stream. 

Use of water recognized under state law. 

The average rate that a stream flows during a given month, 
expressed in cubic feet per second (cfs). Averages are 
calculated from stream flow measurements (stream gage 
records). Rates generally differ for each month of the year 
due to the seasonal nature of temperature and precipitation. 

A unit of measure used to express stream flow rates. 
The letters stand for cubic feet per second. 

Refer 'to non-consumptive use. 

An estimate of the true average monthly flow of a 
stream. Estimates are obtained through indirect 
methods when stream gage records are not available. 

Water existing beneath the ground surface . 

Water remaining in the stream channel which is not available 
for consumptive use. Instream flow is needed to sustain 
stream channel values, fish and wildlife . populations, 
streamside habitat and water quality and provide for 
recreation activities. 

See Average Monthly Flow 

The minimum flow rate which is designated to remain ·in 
a stream channel for instream flow purposes. 

. . 
When applied to mining or hydropower use with a priority date 
of January 1. 1993 or later, refers to appropriations not 
causing a net loss in the source and where water is returned 
to the stream with little or no delay and without adverse 
effect of the quantity or quality of water. Relating to other 
uses,. refers to a water right considered to be non-consumptive 
by the decree. permit or law authorizing the use .. 

The process of measuring, quantifying, or allocating water to 
a particular use. 

Relating to the general streamside (sometimes lakeside) 
environment. 

The area drained by a stream system. A watershed is defined 
by the topographic divide, and several watersheds fit together 
to form a river basin. 
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IN REPLY REFER TO: 

United States Department of the Interior 

NATIONAL PARK SERVICE 
Water Resources Division 

1201 Oak Ridge Drive, Suite 250 
Fort Collins, Colorado 80525 

TESTIMONY OF OWEN R. WILLIAMS 

NATIONAL PARK SERVICE 

DAT-r~"""''''''' __ 
HB~_~~ ___ _ 

RESERVED WATER RIGHTS COMPACT NEGOTIATION TEAM SPOKESPERSON 

ON HOUSE BILL 692 

April 7, 1993 

Thank you for the opportunity to testify on behalf of the National 
Park Service (NPS) with. regard to the Draft Compact between the 
State of Montana and the united States for reserved water rights in 
Big Hole National Battlefield, and Glacier and Yellowstone National 
Parks. To begin with, let me provide some background about myself 
and the Federal negotiating team. I am OWen Williams, Chief of the 
National Park Service's Water Rights Branch in the Water Resources 
Division. While located in Fort Collins Colorado, this unit is 
attached to the BPS's Washington Office. I served as the NPS lead 
in compact negotiations and my staff, led by Chuck Pettee, provided 
the technical support required by the team. Richard Aldrich, who 
is the Field Solicitor from Billings, served as the lead from the' 
Department of the Interior's Office of the Solicitor. The team 
also included three attorneys from the Department of Justice (Eric' 
Gould, James DuBois, and Dave Gehlert.) 

As you are aware, approximately fourteen months ago the State of 
Montana, through its Reserved Water Rights Compact commission, and 
the United States, through the National Park Service, co~itted to 
a concerted effort to negotiate issues to produce a federal 
Reserved Water Rights Compact. Before you is the product of that 
effort; one in which both parties may take pride, in my opinion. 

I am unable, today, to speak for anyone other than the negotiation 
team itself. However, the team, joined by line officers of the 
affected parks, has passed the draft Compact on to the responsible 
officers of the Department of the Interior and the Department of 
Justice with a strong recommendation for approval. Washington 
staff of these Departments have concurred and recommended approval 
to their principals. Approval has been recommended because, in our 
collective view, this agreement accomplishes several things which 
are of paramount importance for the protection of these three NPS 
units. 
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First, the Compact protects the water-related resource values of 
each park to accomplish each "reservation t s purposes". It provides 
instream flows for fish, riparian vegetation, and recreation and it 
assures that the free-flowing character of the rivers and streams 
of Yellowstone and Glacier will continue into the future. 
Protected, also, will be the historical context of Big Hole 
National Battlefield. The generations which follow us will have 
the opportunity to reflect upon and be enlightened by this 
important memorial to the history of this great country and its 
people. 

Second, water for the use of existing and future visitors and staff 
will be assured. The existing and reasonable future consumptive 
uses of water at these units will be quantified by the Compact and 
will be protected. This gives both the State and the NPS the 
certainty needed to respond to growth when it occurs. Also, 
private water rights holders will be more secure in the knowledge 
that their rights are no longer put at risk by an un-quantified 
senior Federal Reserved Right. 

Third, the Compact will avoid the sUbstantial expenditures of 
financial and staff resources that are associated with contentious 
and uncertain litigation. During times of heightened concern over 
governmental expenditures, this is not a trivial matter. 

Fourth, while recognizing existing water uses, the Compact also 
makes provision for a reasonable level of future water development 
by the people of Montana in tributary streams. This development 
can occur in an unhurried and planned manner because the Compact 
settles the un-quantified Federal Reserved Right question and 
provides protection for present and future non-federal uses. 
Similarly, the NPS can plan with more certainty because the Compact 
will specify the level of future water use of the surface and 
ground water which is tributary to the parks. 

Finally, the Controlled Groundwater Area provisions will ~rovide 
critically important protection for the Yellowstone hydrothermal 
system. The state and the NPS will be able to work together to 
improve our scientific understanding of the hydrothermal system 
before taking actions which could imperil this internationally 
important resource. At the same time, the people of Montana will 
be able to make reasonable and careful use of the ground water that 
does not affect the hydrothermal system. 

I want to emphasize that this agreement is sensible for all 
parties. It is the view of the NPS negotiators that a good 
litigation case with very SUbstantial supporting data could be 
brought to court. It is also our view that little would be served 
by such a course of action. Instead, through the Compact existing 
private water rights will be protected. Also, future water 
development will be provided for in virtually all drainages while 
the protection required for these nationally important NPS units 
will be assured. 



3 

In conclusion I I would like to recommend that this body take 
favorable action on the NPS Compact. I would also like to 
reiterate the NPS's commitment to continue negotiations to settle 
Federal Reserved Water Rights claims at Bighorn Canyon National 
Recreation Area and Little Bighorn Battlefield National Monument. 

C;Hjd;II~ __ j?, ______ :_" ___ _ 

,- . ~E. __ ~_LJ-:-]-='l~ __ 
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NPS Consumptive Use 
Glacier National Park 

Acre-feet Gallons per 
per Year Minute 

NF Flathed River Basin (76LJ) 

North Fork Areas 4.70 70 

Backcountry Cabins/Use 4.14 55 

MF Flathead River Basin (761) 

Mc Donald Creek Areas 246.00 1720 

Middle Fork Areas 0.70 10 

Backcountry Cabins/Use 4.48 55 

Saint Mary River Basin (40T} 

Northern Border Areas 2.20 20 

Many Glacier Area 166.40 600 

Saint Mary Area Areas 128.40 915 

Backcountry Cabins/Use 3.52 40 

Two Medicine River Basin {41 M} 

Two Medicine Areas 6.40 70 

Backcountry Cabins/Use 0.57 5 
Cut Bank River Basin (41 L) 

Backcountry Cabins/Use 0.37 5 

Milk River Basin (40F) 

"Backcountry Use 0.02 

TOTAL 567.80 
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NPS Consurrlptive Use 
Yellowstone Ncitional Park 

Acre-feet Gallons per 
per Year Minute 

Yellowstone River Basin {43B} 

North Entrance Area 1.70 35 

Stephens Creek Facilities 12.00 50 
-

TW Facilities (Gardner) 58.70 300 

Northeast Entrance 15.60 50 

. Backcountry Use 10.70 

·Backcountry Patrol Cabins 2.00 15 

Day Use Areas 2.40 6 

Gallatin River Basin {41 H) 

Northwest Entrance Area 15.00 50 

Backcountry Use 2.80 

Backcountry Patrol Cabins 0.50 10 

Day Use Areas 0.60 6 

Madison River Basin (41 El. 
West Entrance Area 48.90 200 

Backcountry Use 2.80 

Backcountry Patrol Cabins 0.50 10 

Day Use Areas 0.70 6 

TOTAL 174.90 



Proposed Controlled Groundwater Area 
Yellowstone National Park area, Montana 

... .... .... ' ... ~=------. 

r----------------------------------------- -.----------------WYOMING 

Yellowstone 

Watt Yellowstone 

........ 

National 

Park 

State Boundary 

Controlled groundwater 
subarea boundary 

Subarea I 

Subarea II 

Known Geothermal 
Resource Area (KGRA) 
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House Bill No. 692 

DNRC Testimony 

EXHIBIT_I_-;;;_~ __ 

DATE q -'7 -13: 
HB..!tz1c 

The Department of Natural Resources and Conservation supports 
House Bill No. 692. The DNRC has worked closely with the 
Reserved Water Rights Compact Commission to set up workable 
administrative systems for each of the Park Service Units that 
provide effective water management with the minimum burden to 
water right users. 

One of the major areas of DNRC involvement will be with the 
Yellowstone Controlled Groundwater Area. The controlled 
Groundwater Area created by this Compact fits well with the 
general controlled groundwater area statute under the Water Use 
Act but it also provides for more expedited, low cost procedures 
for small cold water users than is usually required of permit 
applicants. 

Full Federal funding will be provided to the DNRC for the 
establishment, administration, and enforcement of the Yellowstone 
Controlled Groundwater Area. Funding will also go to the Bureau 
of Mines and Geology for inventorying and monitoring of water use 
within the Controlled Groundwater Area. Funding will come in a 
lump sum Federal appropriation to the State, and a statutory 
appropriation of these funds is provided for in Section 2 of this 
Bill. 

The Compact embodies a strong commitment to state administration 
and jurisdiction. In this respect the Compact covers much more 
than a court could in just decreeing water rights. The Compact 
assures that the State will continue to have the lead role in 
administering her water resources. 



~ EXHIBIT 

~ Greater Yellowstone Coalition ~:Tr;;-::~_-1--I-.cL-. 

,:: ---.~---

April 7, 1993 

Rep. Dick Knox 
House Natural Resource committee 
Capitol station 
Helena, MT 59620 

Dear Rep. Knox: 

The Greater Yellowstone Coalition would like to express its 
support for HB 692, the Water Rights Compact negotiated between 
the state and National Park Service. Our focus has been on the 
Yellowstone Park settlement. 

I would like to speak briefly about our perspective on this 
Compact. For the last two years, we have expressed strong 
support for the Old Faithful Protection Act proposed by 
Congressman Pat Williams. That bill failed during the last 
session, renewing concerns that the hydrothermal systems within 
Yellowstone National Park remained at risk from geothermal 
development outside the park. 

Rep. Williams has reintroduced his Old Faithful Protection 
Act. We have consistently urged both the Compact negotiators and 
Rep. Williams' office to coordinate language in the respective 
proposals. We believe that coordination is occurring. 

It's worth keeping in mind, however, that while Congress is 
a better forum for addressing broad, mUlti-state concerns about 
development around the park, the individual states have the 
responsibility and authority over water permitting, which is why 
this Compact is so important. It settles the park's instream 
flow rights, thus clarifying the status of existing and future 
state water users. It also establishes a very important 
controlled groundwater area outside the park to address the 
geothermal development concerns. By doing so, it protects the 
National Park Service's - and indeed, the national and even 
international - interests in maintaining the integrity of the 
hydrothermal systems and features for which the park was 
established 120 years ago, while also allowing continued well 
development outside the park. 

Ideally, these water rights issues would have been settled a 
long time before now, but that's not the time frame we're working 
in. The National Park Service seems to also recognize the 
difficulty of settling these issues now, based on its 1872 water 
right, and we believe it has gone to great lengths to accommodate 
existing users by subordinating its senior water right to 
virtually all existing junior water uses . 

.• _ .... _""1 .. ,..,.. .... ~.,,/~"''\I'"nr''or' 



We believe this Compact is certainly preferable to having 
these rights litigated, and think .Montana water users have 
received a better deal than we might otherwise receive if the 
National Park Service were to try to have its 1872 water right 
decided in court. 

While we would like to see stronger language regarding the 
state's commitment to implementing the controlled groundwater 
area, and the issue of federal funding, we support the Compact 
nonetheless. We will continue to work to ensure-the federal 
funding that's necessary, and towards that end, we testified 
before an Appropriations Subcommitlcee in Washington D.C. two 
weeks ago in support of this funding. We have also contacted 
members of our delegation and others asking for their support, 
and will continue our efforts in this regard. 

The Coalition, which includes hundreds of members and many 
member organizations within the affected area, recognizes the 
very long and arduous process that has occurred to reach this 
point. We commend the negotiators and compact Commission staff 
for the significant efforts they have made to inform, educate and 
respond to all interests. 

We urge the committee's support for this bill. Thank you. 

since~rely , 
..... -: 

(~itv1M.P -/(( ru;; '~'J'-i)i" 
.Jeanllle-Mar1e Souv1gn~ 
Associate Program Direc ' r 



-EXL, J) ... 
DA, 4-- 1--{l3 __ 

&1? 1 

GARDINER 
MONTANA 
69030 

HB~-----------• • 

TESTIMONY OF RICHARD PARKS IN 
SUPPORT OF THE COMPACT 
COMM I SS I ON RECOMMENDAT IONS 
FOR YELLOWSTONE PARK 
APRIL 7~ 1993 

Mr. Chairman, members of the Committee, for the record my nome is 
Richard Parks. I own and operate a sporting goods store in Gardiner, 
Montano; and more importantly for this motter, property about 500 !~ards 
from La Duke Spring north of Gardiner. I appear today on behalf of myself 
and Paul Miller who owns the adjacent property. 

Mr. Mi 11 er has a developed geotherma 1 \¥e 11 on hi s property for \'yhi ch he 
holds an existing water right. Our property clearly has potential for 
geotherma 1 development. Mr. Mi 11 er has made hi s well avail ab 1 e to the 
Geological Survey for monitoring purposes but has otherwise chosen not to 
exploit his right. He wants you to know that he has mode that choice in 
recognition that his rights in that \'\"e11 pole in comparison to the 
importance of protecting Vellowstone's integrity. For my own part I can 
te 11 you that I share that sense of concern. 

\"'Ie believe that the Compact proposal before you today is a neccessery 
step to protect the resource that is not just butter .. but bread as \,\'e11, for 
our communit~. It seems to us a balonced resolutlon of the problems .-
associated with the comple~dties of water la\N and the interlocking claims 
of private and public interests. \Ale support ratification of the Velll)1.Alstone 
'· .... /ater Compact. I appreclate the opportunity to appear and I am prepared 
to onS\"ter ony Quest ions you may hove, thank you. 

R.i~ard c. Par~ /1 / 

; ~ '-I '-----

. , 
~I---N-O-R-T-H---E-N-T-R-A-N-C-E---T-O---Y-E-L-L-O-W-S-T-O-N-E---N-A-T-'-O-NJr1\PARK 



EXHIBIT (~ 
"":----= 

~~T~ t;? -12 -

THE WILDERNE~SS SOCIETY 

STATEMENT OF MICHAEL D. SCOTT REPRESENTING 
THE WILDERNESS SOCIETY ON HB 692, 

THE STATE/NATIONAL PARK SERVICE WATER RIGHTS COMPACT 
APRIL 7, 1993 

The Wilderness Society is a national conservation organization 
dedicated to the protection of our nation's public land. We have 
over 300,000 members nationwide, with some 2,000 in Montana. 

The Society .strongly supports HB 692. This important piece 
of legislation takes a great step forward in the protection of 
Glacier, Big Hole Battlefield and Yellowstone National Parks. 

YELLOWSTONE'S CONTROLLED GROUNDWATER AREA 

By far the most controversial part of the compact before the 
committee this afternoon is the propos,al to regulate cold, warm and 
hot water around Yellowstone National Park. The Society believes 
the regulations proposed in HB 692 ar4~ fair and equitable, both to 
Montana and Yellowstone. 

Yellowstone's portion of the compact operates under a simple 
premiss tak~ no chances with Yellowstone's world-renowned 
geysers, hot pots and fumaroles. The compact creates a Controlled 
Groundwater Area which regulates to use of all surface and 
subsurface waters in order to protect Yellowstone's reserved water 
right. 

In order.to assure that the Park's features are protected, the 
compact assumes all subsurface hot water to be interconnected to 
Yellowstone National Park and thus, in virtually all cases, 
unavailable for development. 

Warm water is treated with a sliqhtly lower level of concern, 
however, it must be clearly demonstrated that such water is in no 
way connected to Yellowstone's under9round hydrothermal systems. 

Cold water is presumed to be unconnected to the Park's thermal 
systems and is thus generally available for development. The 
compact contains an expedited revi,ew process for cold water, 
allowing wells of 35 gpm, or 10 acre feet per year, to be permitted 
without indepth review. 

NORTHERN ROCKIES REGIONAL OFFICE 
105 W. MAIN STREET, SUITE E, BOZEMAN, MT 59715 

(406) 586·1600 
.~:::. recycled pap,,, 



To review permits, make recommendations on boundary changes 
and to change standards a Technical Oversight committee is created. 
This committee is composed of scientific appointees of the state 
and federal governments and is required to make decisions on a 4-
1 supermajority. The purpose of the supermajority requirements is 
to allow change to the CGA and its regulations to occur only by 
virtual consensus of the scientists of the TOC. 

In sum, the compact does an excellent job of protecting 
Yellowstone's reserved water rights. Both the state and the 
National Park Service are to be commended on their willingness to 
hammer out an accord that represents to best interests of both 
entities. 

SODA BUTTE CREEK 

We realize that there are still areas of controversy and 
confusion locally. People in Cooke city are concerned about the 
allocation of 95% of the flows in Soda Butte Creek to Yellowstone. 

This allocation was based on a 1987 study of the flows in Soda 
Butte Creek and will accommodate existing uses and a small 
increment of growth. 

It is important to note that Yellowstone's water right to Soda 
Butte Creek is senior to any of those around Cooke City. Had the 
Park Service gone to court to quantify its right, it is entirely 
possible that a court would rule that the Park is entitled to 100% 
of Soda Butte's flows. 

The Park Service's willingness to subordinate its senior right 
to existing junior rights is a clear indication of compromise in 
the compact process. 

TECHNICAL OVERSIGHT COMMITTEE SUPERMAJORITY 

Similarly, Montana's willingness to agree to a 4-1 
supermajority for decisions of the TOC was an important element of 
compromise to the final decision. 

Some have argued that the TOC will never agree if it has to 
comply with a 4-1 vote. However, given the authority vested in the 
TOC by the compact, it is important that there be virtual consensus 
on decisions which may effect Yellowstone's thermal wonders. 
Anything less is playing Russian Roulette with our nation's first 
national park. 

CONTINUING NEED FOR FEDERAL LEGISLATION 

This compact is a key element in our efforts to protect 
Yellowstone's hydrothermal systems. But, for several reasons, 
there is a continuing need for federal legislation. 

2 



First, the compact does not deal with existing wells, such as 
that owned by the Church Universal ,~nd Triumphant, which draw hot 
water within the CGA. Congress needs to decide whether to permit 
the operation of such wells. 

since the compact only deals with Montana's portion of the 
area around Yellowstone, Congress needs to decide how it will 
protect Idaho and Wyoming's part of the Park. 

Montana has made and important l;tep forward with this compact. 
We believe it could well serve as a basis for developing a uniform 
set of criteria for the protection of Yellowstone's hydrothermal 
systems. The society will work with the Reserved Water Rights 
Compact Commission, the Governor and Representative Williams to 
develop amendments to his bill, "The Old Faithful Protection Act 
of 1993". We envision that those amendments will use the criteria 
developed in the compact as standards which the Secretary of 
Interior will apply to the entire perimeter of Yellowstone. The 
amendments should also allow a state to operate a program if it 
meets to criteria set forth in federal legislation. 

We also need federal legislation to mandate and fund the 
studies described in the compact to better understand the nature 
of the hydrothermal interconnections between Yellowstone and 
surrounding lands. 

Finally, federal legislation is needed to authorize payment 
to Montana to implement the provisil~ns of the compact. The state 
estimates it will need a one-time payment of $2.3 million to cover 
its share of expenses under the compact. 

CONCLUSION 

We urge the Natural Resources Committee to act favorably on 
HB 692. This important legislation will approve an historic 
agreement between Montana and the National Park Service designed 
to protect the water resources and hydrothermal systems of 
Montana's national p~rks in perpetuity. 

3 



'EXHIBIT 17 ' ' ' , . 
. ', C.AT· .·1;'171, ,3: 'HB~'" . 

'. ' f . 

BEAR· CREEK COUNCIL 

P.O. Box 448 - Gardiner, Montana 59030, 

April 6, 1993 

Testimony before the House Natural Resources Committee on the. Compact' 
negotiated between the United States and the State of Montana concerning 
federal reserve water rights in the area around Yellowstone National Park .. 

f"lr. Chairman and Members of the. Committee: 

f"ty name is Julia Page. I l1ve in Gardiner and own and run a river outfitting . 
business there. Our business as well as every other business in town is 
largely dependent on tourists visiting Yellowstone Park; I feel strongly , : 
that those of us who live next to the park have a special responsibility to 
see that our activities (both private and commercial) don't dar:nage the. ' ' 
park's natural resources. It is a privllege to live where we do. 

I am speaking today for the Bear Creek Council, a local affiliate of the 
Northern Plains Resource Council. Bear Creek Council believes that the 
protection of Yellowstone National Park's geothermal features is of the 
utmost importance, yet we also are concerned that Montanan's valid water' 
rights be protected. We bel1eve that the Montana Reserved Water Rights 
Compact Commission has negotiated an agreement that do~s both. We urge, 
the Legislature to ratify this compact. We are including a petition signed 
by many caizens living in the Gardiner area who support the compact. 

Thank you. _ . ~ . 

J~~ 
for Bear Creek Council 



To: 

From: 
RE: 
DATE; 

Montana Legislature & the Re:serve Water Rights 
Compact Commlssion 
Undersigned Montana Residents & Other Citizens 
Yellowstone Reserve Water Right Compact 
Mar. 18, 1993 ' 

EXH 181T ~ \l . .:..--___ ~ 
OPoTE q -l-q-::, 

\--\(?) b'12 

We the undersigned urge the Montana Legislature to adopt the ~on(;..,~ tPnM)..~'s 
Yellowstone Cornpact as currently written on March 18, 1993. We believe that 
the negotiated agreenlent between Montmla C::lD.d the federal goverunlel1t 
provides the necessary protection to Yellowstone Park's spectacular geothemlal 
systenls while at the same time protecting valid water rights. 

We agree that the unrestricted use of groundwater adjacent to Yellowstone 
Park tnay hann geothermal features within the Park. Therefore, we endorse the 
creation of a Controlled Groundwater Area and support the proposed restrictions 
on groundwater wells.vVe support the requirenlent for a perntit for cold water 
wells and believe it should be an expedited process. We support the ban on 
wells with water telnperatures above 85° unless applicants can prove beyond a 
doubt that pumping froin such wells would not adversely ilnpact geothenual 
features. 

Since the purpose of the Controlled Groundwater Area is to protect 
Yellowstone's geothern1als, we believe it is appropriate to use federal funcling to 
conduct the inventory and 11101utoring. 

NAME: (Print) ADDRESSS SIGNATURE 

This document is stored at the Historical Society at 225 North 

Roberts Street, Helena, MT 59620-1201. The phone number is 

444-2C94. 
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FLATHEAD BASIN COMMISSION 

EXECUTIVE DIRECTOR 
OI'lTC! or THE GOVEJUfOft 
CAPITOL STATION 
HELENA, MONTANA 596.;10 
(406) 444·3111 

723 nfTH AVDfVII:A5T 
KAUSPELL. ~NTAHA 59901 

~~~trl~ April 7, 1993 

Chair 
House Natural Resources Committee 
Montana State Legislature 
Capitol Station 
Helena, Montana 59620 

Dear Sir: 

HfLd4 

The worK of the Res·erved Water Rights Compact Commission in 
negotiating reserved water rights between the State of Montana 
and the National Park Service has addressed several fundamental 
concerns of the Flathead Basin Commission. 

First, it has demonstrated a high level of cooperation between 
state and non-state entities, a growingly important factor in 
resolving issues that involve multiple parties. 

Second, it reflects a concerted effort to use the best scientific 
data available to determine management strategies for precious 
aquatic resources in Montana. 

Third, it has incorporated the element of a well-planned public 
involvement process to insure the effective participation of 
the publiC and the protection of their interests. 

The process, as it relates to Glacier National Park, appears to 
have successfully addressed a number of key concerns of the 
Flathead Basin Comrr.ission, including consumptive use and instream 
flow rights. Given the importance of these aquatic resources, 
both in terms of the Flathead Basin itself and in the larger 
context of the headwaters of the Columbia River system, the 
efforts expended through the negotiation and public involvement 
portions of the process have done much to insure the responsible 
future use of this critical resource. 

Both the State of Montana and the National Park Service should 
be commended for working so effectively to accomplish this 
task. 

-. -_ ... _--

Although the Flathead Basin Commission has not had the opportunity 
to formally consider the final negotiated agreement, it has 
been periodically udpated on the progress of the negotiations 
and had had the opportunity to monitor the public involvement 
portion of t.he process. We leok fo:::-ward to formal adoption of 
the negotiated agreement and encourage the House Natural Resources 
Commi-:.tee to give the implementing legislation serious consideration. 

~~s~ectfu~,/,~~~_ 
~n~~~~7;w 
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tAW' OPP1<:!l 

J. BLAINE ANDERSON ... , JR.. 

J.IlLAIWZ AWbIiIUON • .1M.. 

CATHtIlINE S. SANDS 

Representative Diok Knox 
Chairman 

112 .'I. YASHJNGTOtoI 

DILLON. WONTl\Nh 50725 

April 7, 1993 

House Natural Resources Committee 

RE: Reserved Water Riqht compact Comm1ss~1on--Biq Hole 
Battlefield Reserved Water Right 

Dear Mr. Cnairman: 

I am an at corney praotic:inq law in Dillo1'll, Montana, and represent 
the Ruby Water Company wnich consists of three entities, Jack 
Hirschy Livestock, Dick Hirschy cattle CClmpany, and Mark Clemow 
Ranches, Inc. On their behalf, I extend their support and ask 
you to pass the reserved water right prO'V'ided for in the water 
rights compact arrived at between the Nat~ional Park Service and 
the State of Montana as it relates to thEt Big Hole Battlefield. 

The Compact COIDDlission held a Publio Hea%'inq in Wisdom, Montana, 
and explained the process they had qone. tnrough to arrive at 
their compact. The compact in all respec~ seems to be balanced, 
insures continued viability ot prior exis~ting appropriations, and 
exempts storaqe, to allow tor the oompl.t~ion of the RUby Dam 
project--a project which has been implemE~ted on RUby Creek in 
the Biq Hole Valley ,up stream of the Bic;r Hole Battlefield. 

I commend the Commission on their thouqht;tul. analysis and 
balanced approach in preservinq prior exi.sting appropriatlons of 
water. Unfortunately, I could not attendl the hearinq on this 
bill, but I urge you to pass this legislllLtion. 

sincarz' ~? 
~:~derson.~ ~. 
AttorJ1~ey at Law 

J'BA/dje 

P02 
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April 6, 1993 

Mr Hayes Kirby 
Silver Gate, ~ontana 

Rei House Bill 692 

Dear Mr Kirby, 

... ...,....,0-. __ .0:...'_ - __ 

P.O. Box 4S0 T&lephone 
Absarokee, Montana 59001 (406) 328-4742 

I have given some consideration to the effect of the above 
referenced proposed House Bill with particular consideration 
as to the effects of the passage of this bill and the future 
of any financial assistance one might expect. If I understand 
your concerns properly I would concur that passage of the Bill 
must have a negative impact on a financial institutions 
ability to finance property in the area surrounding the park. 

As most everyone is aware today, Financial institutions are 
under considerable pressure for proper documentation in the 
lending arena. We are required to show that we have a first 
mortgage position on the secured property without exception 
unless duly noted and accounted for in loan consideration. 
Second, we must show that there is a proper access easement to 
the property. Finally, we must show that the property has 
adequate value versus all funding requirements. 

It is in the area of property values that give me particular 
cause for concern. When we attempt to ascertain the value of 
a piece of property we hire a outside appraiser to present a 
market value at that point in time. Federal direction under 
FIRREA regulations make this appraisal mandatory in properties 
that exceed $100,000 and strongly suggests appraisals on any 
thing under this level. The fact that the state is proposing 
to strip Water Rights from the property would certainly have a 
negative impact on the valuations previously placed upon the 
property. It has been my experience that people wishing to 
locate in this type of area want the water and want usage of 
it for their personal consumption. 



.. 

As a Banker, I would have serious cause for concern if this 
proposed activity were planned 1:or my market area. My concern 
would be for what impact the lc)ss of Water Rights would have 
on what we identified as collateral value on the property and 
the possible change in the current market value due to the 
loss of water rights. This would also be a change in the 
terms of our lending agreements and a decision to renew or 
possibly call a note would need to be addressed as we would no 
longer have the same collateral position we previously en
joyed.·-: 

Also for consideration is the e:ffect of this law on my market 
area. I would have ~ concern about our water sources as I 
believe they begin within the 10 mile radius discussed. If so 
would the State and Federal Governments have a superior por
tion to our agriculture base preventing the area ranchers 
ability to use water for irrigation purposes? The commandeer
ing of the water rights may su9c;lrest so. 

The final point to be addressed and I believe most important 
is that the state of Montana is attempting to out right steal 
what has always been a portion (:If the land. If they are suc
cessful in their attempts with 'this Bill it will set a prece
dent for any future attacks against landowner rights they 
decide to pursue. Water is ancl will continue to be a impor
tant issue for Montana landownel::-s and we cannot afford to al
low the state to sell off our mClst precious asset. 

Kirby I good luck in your effort:s to stop this bill and if I 
can be of further assistance please do not hesitate to contact 
me. 

Sincere~ .::; -' -=-
Donald M Vondra ---. 
President 
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