MINUTES

MONTANA HOUSE OF REPRESENTATIVES
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON JUDICIARY

Call to Order: By CHAIRMAN RUSSELL FAGG, on February 17, 1993,
at 7:00 a.m.
ROLL CALL
Members Present:
Rep. Russ Fagg, Chairman (R)
Rep. Randy Vogel, Vice Chairman (R)
Rep. Dave Brown (D)
Rep. Ellen Bergman (R)
Rep. Jody Bird (D)
Rep. Vivian Brooke (D)
Rep. Bob Clark (R)
Rep. Duane Grimes (R)
Rep. Scott McCulloch (D)
Rep. Jim Rice (R)
Rep. Angela Russell (D)
Rep. Tim Sayles (R)
Rep. Liz Smith (R)
Rep. Bill Tash (R)
Rep. Howard Toole (D)
Rep. Tim Whalen (D)
Rep. Karyl Winslow (R)
Rep. Diana Wyatt (D)
Members Excused: None
Members Absent: None
staff Present: John MacMaster, Legislative Council
Beth Miksche, Committee Secretary
Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.
Committee Business Summary:
Hearing: HB 603, HB 598, HB 633, HB 547, HJR 21
HB 487, HB 22, HB 602, HB 624, HB 610
HB 620
Executive Action: HB 582, HB 597, HB 157, HB 416, HB 554
HB 562, HB 598, HB 603
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HEARING ON HB 598

Opening Statement by Sponsor:

REP. PAVLOVICH, House District 70, Butte, requested that the
committee table HB 598 without discussion. See Executive Action
page 9.

Proponents’ Testimony: None

Opponents’ Testimony: None

Questions From Committee Members and Responses: None

Closing by Sponsor: None

HEARING ON HB 633

Opening Statement by Sponsor:

REP. ANGELA RUSSELL, House District 99, Lodge Grass, expressed
her strong belief that jail is not good for the mentally ill.
This bill clarifies language regarding the mentally ill, and it
does not include individuals addicted to drugs and/or alcohol.

Proponents’ Testimony: None

Opponents’ Testimony: None

Questions From Committee Members and Responses:

CHAIRMAN FAGG, referring to page 9, lines 2 and 3, asked REP.
RUSSELL what is meant by "minor misdemeanor offense" and why it’s
included in the bill. She explained that, when the bill was
originally introduced in the 1991 session, they were discussing
misdemeanors that weren’t against persons; actions that were not
dangerous kinds of offenses. CHAIRMAN FAGG compared the language
with a low misdemeanor as opposed to a high misdemeanor. REP.
VOGEL pointed out that minor misdemeanor defense is defined on
page 9, lines 2-6. :

Closing by Sponsor: None

930217JU.HM1



HOUSE JUDICIARY COMMITTEE
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HEARING ON HB 547

Opening Statement by Sponsor:

REP. BOB REAM, House District 54, Missoula, presented written
testimony. EXHIBIT 1

Proponents’ Testimony:

Written testimony was provided by:

Ken Toole, Montana Human Rights Network EXHIBIT 2

Steve Simpson, Montana Gay Health Project EXHIBIT 3

Pastor Gina L. Hartung, Shepherd of the Plains Metropolitan
Community Church, Great Falls EXHIBIT 4

Opponents’ Testimony:

Written testimony was provided by:

Rev. Rick DeMato, Liberty Baptist Church, Helena EXHIBIT 5
Jeri Snell, Registered Nurse, Miles City EXHIBIT 6

Steven White, concerned citizen EXHIBIT 7

Laurie Koutnik, Christian Coalition EXHIBITS 8 and 9

John T. tewis, concerned citizen EXHIBIT 10

Questions From Committee Members and Responses: None

Closing by Sponsor:

REP. REAM said HB 547 is not part of the homosexual agenda and
does not involve God in the political agenda. He urged the
committee to extend all human rights to all classes of people.

HEARING ON HJR 21

Opening Statement by Sponsor:

REP. TIM WHALEN, House District 93, Billings, stated that this is
a joint resolution of the Montana Senate and the House of
Representatives asking the United States Attorney General to
discontinue the practice of allowing the American Bar Association
(ABA) to recommend judicial nominees to federal judgeships.

930217JU.HM1



HOUSE JUDICIARY COMMITTEE
February 17, 1993
Page 4 of 13

Currently, ABA has started taking stands on many social issues in
this country. REP. WHALEN said there’s a fundamental difference
between the legislative and the judicial branches of government.
REP. WHALEN believes the country runs a risk of losing the
confidence of the public that the judicial branch of government
is, in fact, an objective branch of government.

Proponents’ Testimony: None
Opponents’ Testimony: None

Questions From Committee Members and Responses:

REP. SAYLES asked who would replace the ABA in making
recommendations on judges’ positions. REP. WHALEN suggested that
the President of United States would submit the final analysis to
congress.

Closing by Sponsor: None

HEARING ON HB 487

Opening Statement by Sponsor:

REP. BRANDEWIE, House District 49, Bigfork, said that, since
1985, the state has been trying to solve the Workers’
Compensation problem. The crux of this Constitutional amendment
is that the legislature has the ability to set reasonable
benefits and criteria for Workers’ Compensation benefits.

Proponents’ Testimony:

Don Allen, Coalition for Worker’s Compensation System Improvement
(CWCSI), noted that the CWCSI is a citizen group of 200 members
representing 35,000 employers/workers in the state. Mr. Allen
proposed amendments for the bill. EXHIBIT 11

Harlee Thompson, Manager, Intermountain Truss, Helena, presented
written testimony. EXHIBIT 12

On the record in support of HB 487:
James Tutwiler, Montana Chamber of Commerce
Charles Brooks, Montana Retail Association

Jacqueline Lenmark, American Insurance Association
Steve Turkiewicz, Montana Automobile Dealers Association
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Opponents’ Testimony:

Russell Hill, Executive Director, Montana Trial Lawyers
Association, presented written testimony. EXHIBIT 13

Questions From Committee Members and Responses:

REP. TOOLE said HB 487 started out as a bill that set eligibility
criteria and limits, but now it deals with claims of a worker who
has been injured by someone altogether unrelated. REP. BRANDEWIE
said this bill still allows legislators to set limits and the
benefit criteria of workers’ compensation. It recognizes that
the legislature has some control over what happens to the systen.

Closing by Sponsor:

REP. BRANDEWIE said the legislature has been working to solve the
workers’ compensation issue since 1987 when it was a $1 million
problem, and now it’s nearly a $400 million problem. Taxpayers
lose, employers and employees lose, and the state of Montana is
losing its ability to compete.

HEARING ON HJR 22

Opening Statement by Sponsor: ,

REP. DAVE BROWN, House District 72, Butte, said that in 1992, Don
Hutchinson, Paul Clark House, Butte, visited REP. BROWN to
discuss the Paul Clark House. The Paul Clark House is a home for
families of terminally ill children.

Proponents’ Testimony:
Don Hutchinson, Paul Clark House. Mr. Hutchinson contacted Chief
Justice Turnage, the Senate, and the House of Representatives to

establish a trust fund in order to use the home to house families
of the terminally ill.

Gretchen Leipheimer, Vice President, Paul Clark Home, presented
the history of the home.

Opponents’ Testimony: None

Questions From Committee Members and Responses: None

Closing by Sponsor: None
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HEARING ON HB 602

Opening Statement by Sponsor:

REP. WILLIAM BOHARSKI, House District 44, Kalispell, said this
bill provides immunity from liability a person involved in
selling real property that was the site of a felony or suicide or
that was occupied by a person infected with a disease.

Proponents’ Testimony:

Tom Hopgood, Montana Association of Realtors, said this is a
privacy issue for people selling their homes.

Barbara Hamlin, Associated Incorporated Realtors, has been
involved in cases like this and says it’s difficult to know what
to tell the home buyer. People are hesitant to buy homes in
which there has been a suicide, "ghosts" in the house, AIDS and
abduction. They want to know what has transpired in a home
before they buy it.

Opponents’ Testimony:

Russell Hill, Executive Director, Montana Trial Lawyers
Association (MTLA), said they are not sure there’s a need for
this bill. He said there’s no recourse if there are problems.
Line 14 reads, "There is no cause of action against a seller or
other transferor." The MTLA believes the realtor has an
obligation to tell the buyers who the owners were and what
transpired in that home. The MTLA also feels this is an
important bill for the simple fact that property is valuable -
this is not a frivolous issue. '

Questions From Committee Members and Responses:

REP. TOOLE asked REP. BOHARSKI what the underlying concern is
with this bill. REP. BOHARSKI said that once a buyer finds out
why the original owners moved, and if the buyer wasn’t told about
that, an attorney has an obligation to defend the new owners and
file a lawsuit.

REP. BROOKE is concerned about protecting people’s privacy. For
example, once someone dies of AIDS and it’s published in papers,
how is the original owner going to sell that house? She asked
for Mr. Hopgood’s comments. Mr. Hopgood said that it is very
rare that AIDS will appear in the obituaries, and there’s a good
chance the buyers will find that out anyway. Mr. Hopgood
addressed two important issues: 1) Realtors would be violating
the Fair Housing Act by not disclosing that information; and 2)
If the buyers want to know why the house is for sale, the realtor
could say the information is not to be disclosed.
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REP. RICE pointed out that federal regulations require realtors
to disclose that information and that realtors must avoid the
risk of language of immunity.

Closing by Sponsor: None

HEARING ON HB 624

Opening Statement by Sponsor:

JOHN COBB, House District 42, Augusta, noted that this bill
revises the procedural provisions of the Human Rights Laws.

Proponents’ Testimony:

Anne MacIntyre, Human Rights Commission, presented written
testimony. EXHIBITS 14 and 15

Ken Toole, Human Rights Network, said that he believes there are
two systems of justice in our country. One of them is hiring a
lawyer; but because many people can’t afford to hire a lawyer,
that person can go to the Human Rights Commission.

Opponents’ Testimony: None
Opp

Questions From Committee Members and Responses: None

Closing by Sponsor: None

HEARING ON HB 610

Opening Statement by Sponsor:

REP. TIM WHALEN, House District 93, Billings, explained that HB
610 is the result of the collaboration of the Department of
Health and Environmental Sciences (DHES) and the Coalition for
Nursing Home Reform. REP. WHALEN said that proponents would
discuss the bill in more detail.

Proponents’ Testimony:

Katherine Orr, Chief Counsel, DHES, said this bill applies to
health care facilities, including hospitals, nursing homes,
hospices, home care agencies, etc. It reflects a clarification
of what exists in the law now. The new section, Section 2, 1is an
analysis and the basis for collecting penalties from counties.
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She emphasized that HB 610 is a spectrum of tools available to
DHES, and she proposed amendments. EXHIBIT 16

Bob Olson, Montana Hospital Association (MHA), said that MHA
believes this is a very good bill but is concerned that it will
create a single department as the policeman, judge and the jury.
On record in support of HB 610:

Mike Craig, Bureau Chief, DHES
Melissa Case, Montana Coalition for Nursing Home Reform

Opponentsg’ Testimony: None

Questions From Committee Members and Responses:

REP. SMITH asked Ms. Orr if this bill is to be applied to all
health care facilities and whether all rules in the policy manual
are basically the same for all facilities. Ms. Orr said it
includes nursing homes, home health agencies, and hospitals.

Each facility has a different level of care, different
instructions, standards.

REP. SMITH said that she had heard that some facilities,
primarily hospitals, are reviewed by two or three different
entities, i.e., Medicare, state review, etc. This can be very
costly, and each reviewing entity requires something different of
each facility; this puts a demand on the consumer. Ms. Orr said
entities do act as the government’s contracting agency, and the
state tries to remove a layer of regulation there. However,
because DHES is short on resources and funding, they try to enter
into voluntary compliance.

REP. VOGEL asked REP. WHALEN if the bill has been discussed with
these health facilities. REP. WHALEN asked if the Administrator
of the Montana Nursing Home Association has taken a position on
the bill. The administrator indicated she hadn’t had time to
thoroughly review it, but it was something she felt was probably
the state following current federal regulations, and she hadn’t
seen any major problems.

Closing by Sponsor: None

HEARING ON HB 620

Opening Statement by Sponsor:

REP. WHALEN, House District 93, Billings, introduced HB 620 as
modeled after HB 887 which REP. WHALEN and REP. TOOLE sponsored
in the 1991 session. Changes were made in that bill, and those
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changes were incorporated into HB 620. The bills deal with what
is commonly referred to by lawyers as "discovery." Discovery is
the process that takes place after a lawsuit is filed, whereby
the client has an opportunity to "discover" the facts and events
that make up that trial in answer to a complaint.

Proponents’ Testimony: None

Opponents’ Testimony:

John Sullivan, Montana Defense Trial Lawyers (MDTL), said that
the Montana Supreme Court is the constitutional entity charged
with the responsibility of amending rules of civil procedure.

Mr. Sullivan said that an advisory committee for the Supreme
Court, composed of both trial lawyers and defense lawyers, has
proposed amendments to the rules of civil procedure. Those
amendments, currently before the Supreme Court for consideration,
do exactly what HB 620 is designed to do without the complex
details required in REP. WHALEN’s bill.

Jacqueline Lenmark, American Insurance Association, said that,
until the Supreme Court takes final action on these rules, there
are existing protection against an attorney abusing the discovery
process. Ms. Lenmark referred to page 1, line 22, Rule 26 (b),
subsection (1).

Questions From Committee Members and Responses: None

Closing by Sponsor:

REP. WHALEN told the committee that he had received a letter from
Judge Turnage promising to keep REP. WHALEN informed about
actions of the Advisory Council. REP. WHALEN has only received a
letter about some of the actions of the Advisory Commission.

EXECUTIVE ACTION ON HB 598

Motion/Vote: REP. BROWN MOVED HB 598 BE TABLED. Motion carried
17-1 with REP. BROWN voting no.

EXECUTIVE ACTION ON HB 582

Motion: REP. BROWN MOVED HB 582 DO PASS.
Discussion:

REP. VOGEL noted that he has a problem with section 3,
reciprocity agreements. He prefers that people coming in from
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out of state and carrying concealed weapons follow proper
procedures.

Motion/Vote: REP. VOGEL moved an amendment to delete section 3
from the bill. Motion carried 17-1 with REP. BROWN voting no.

Motion: REP. BROWN MOVED HB 582 DO PASS AS AMENDED.

Motion/Vote: REP. VOGEL MOVED TO TABLE HB 582. Motion carried
9-8 with REP. SAYLES not voting. Those voting not to table the
bill were REPS. BROWN, BIRD, CLARK, MCCULLOCH, TASH, TOOLE,
WHALEN and WYATT. '

EXECUTIVE ACTION ON HB 597
Motion: REP. WHALEN MOVED HB 597 DO PASS.
Discussion:

CHAIRMAN FAGG is opposed to HB 597 for three reasons: 1) He
doesn’t think taxpayers should pick up the tab for a person who
decides to have a jury trial. 2) It’s important to note on page
1,” line 11, that the court may require a convicted defendant of a
misdemeanor to pay costs now, and it has been CHAIRMAN. FAGG’S
experience with jury trials, that if it’s a legitimate jury
trial, then the court does not assess costs. However, when the
defendant really doesn’t have a case, the court does assess jury
costs. He believes that discretion should be left with the
District, City or Justice Court. 3) There will be a small budget
crunch on clerks. Jury trials cost between $300 and $350 for a
typical six-person jury and about double for a typical 12-person
jury. Typically, jury costs are never awarded in District Court
cases. They are awarded most often in City and Justice Court.

REP. VOGEL said people do have trials in City Court to create a
financial burden on the city. This causes overtime costs and an
inconvenience to the city. For these reasons, he believes that
people should pay for their own jury trials.

REP. WHALEN disagreed with REP. VOGEL’S comments, stating that
the U.S. Constitution entitles people to a trial jury whether
they can pay for it or not.

Vote: REP. VOGEL MOVED THAT HB 597 BE TABLED. Motion carried
11-7 with REP. SAYLES excused from voting. Those voting to table

the bill are CHAIRMAN FAGG, REPS. VOGEL, BERGMAN, BROOKE, CLARK,
GRIMES, RICE, SAYLES, SMITH, TASH, and WINSLOW.

EXECUTIVE ACTION ON HB 157

Motion: REP. VOGEL MOVED TO RECONSIDER HB 157. Motion carried
11-7. Those voting against the reconsideration were

930217JU.HM1



HOUSE JUDICIARY COMMITTEE
February 17, 1993
Page 11 of 13

REPS. BROWN, BIRD, BROOKE, MCCULLOCH, RUSSEﬁL, TOOLE, WYATT.
Discussion:

REP. VOGEL said a similar law was passed in Oregon two years ago;
in two years time, the number of DUI-related fatalities in Oregon
has been reduced BY 38 percent. The bill has been reworked by
REP. RICE.

Vote: HB 157 TO BE OFF TABLE. Motion carried 11-7. Those
voting against the reconsideration are REPS. BROWN, BIRD, BROOKE,
MCCULLOCH, RUSSELL, TOOLE, WYATT.

Motion: REP. VOGEL MOVED HB 157 DO PASS.
Discussion:

REP. VOGEL said one of the changes made in the bill was to allow
the judge more discretion to return a forfeited vehicle to the
family.

Vote: HB 157 DO PASS. Motion carried 11-7. Those voting
against the do pass motion were REPS. BROWN, BIRD, BROOKE,
MCCULLOCH, RUSSELL, TOOLE, and WYATT.

EXECUTIVE ACTION ON HB 562
Motion: REP. RICE MOVED HB 562 DO PASS AND OFFERED AMENDMENTS.
Discussion:

REP. RICE offered a conceptual amendment. He had spoke with
sociologists working in the area of homophilia who use materials
of pictures of sexual conduct as part of the therapy process;
they were concerned that this ability not be taken away. REP.
RICE said he had no objection to that and offered an amendment
that Mr. MacMaster will prepare. The amendment will say, "this
is not applicable to sex offender treatment programs."

Motion/Vote: CHAIRMAN FAGG moved to amend HB 562. Amendment
carried unanimously.

Motion/Vote: REP. RICE moved an amendment to leave "possesses
with intent to sell" as a felony, and "possession" as a
misdemeanor. Amendment carried unanimously.

Motion: REP. RICE MOVED HB 562 DO PASS AS AMENDED.

Motion/Vote: REP. TOOLE moved an amendment to strike "proceeding
and purchasing" from the bill. Amendment carried unanimously.

vote: HB 562 DO PASS AS AMENDED. Motion carried unanimously.
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EXECUTIVE ACTION ON HB 416

Motion/Vote: REP. BROWN MOVED HB 416 TO RECONSIDER OFF THE
TABLE. Motion carried 18-3. Those voting against
reconsideration were REPS. TOOLE, WHALEN, and SMITH.

Motion: REP; BROWN MOVED HB 416 DO PASS.
Discussion:

REP. BROWN said that "sexual orientation" has been taken out of
the amendments in the bill wherever it appears. On line 9, and
in the title "actually perceived" was eliminated. On line 6,
before information "statistical" is inserted. On the back page,
line 11-15, the sentence starting with "the...curriculum" was
deleted.

REP. RICE said line 7, page 2 was a vague notion and suggests
that the line be changed and insert federal language which would
read: "regarding crimes that manifest evidence it’s based on."

Motion/Vote: REP. RICE moved the amendment. Amendment carried
unanimously.

Discussion:

REP. GRIMES asked if the bill involves civil rights and human
rights activities. REP. BROWN assumed so as they are based on
hate crimes. REP. GRIMES asked why statistics are kept on civil
rights and human rights activities. REP. BROWN said that the
issue is human rights activities, and that’s across the board.
These activities apply to everything, and he doesn’t see any
group that’s discriminated against in that category.

REP. WHALEN offered his amendment before the bill was tabled to
insert political activity because, in looking at the 1list
included in the bill, he sees a lot more anger against people who
are involved in certain types of political activity than the list
in the bill. He said the bill is defective because trying to
discover another individual’s motivation and then reporting that
as a statistic is impossible.

Motion/Vote: REP. GRIMES moved an amendment to strike "or
involved in human rights or civil rights activities." Amendment
failed 13-5. Those voting against the amendment were REPS. RICE,
WHALEN, GRIMES, BIRD, and SMITH.

Motion/Vote: REP. BROWN MOVED HB 416 DO PASS AS AMENDED. Motion

carried 11-7. Those voting against the do pass motion were REPS.
BIRD, CLARK, GRIMES, MCCULLOCH, SMITH, TASH, and WHALEN.
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EXECUTIVE ACTION ON HB 554
Motion: REP. CLARK MOVED HB 554 DO PASS.
Motion/Vote: REP. BROWN MOVED HB 554 BE TABLED. Motion carried
10~-8. Those voting to table were CHAIRMAN FAGG, REPS. BROWN,

BIRD BROOKE, MCCULLOCH, RUSSELL, SAYLES, TOOLE, WHALEN, and
WYATT.

EXECUTIVE ACTION ON HB 603

Motion/Vote: REP. BROWN MOVED HB 603 BE TABLED. Motion carried
unanimously.

ADJOURNMENT

Adjournment: 12:00 p.m.

-

D

REP. RUSSELL FAGG, <Ckhairman

/&F/I YW pge ¢

BETH MIKSCHE, Secretary

RF/bcnm
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HCUSE STANDING COMMITTEE REPORT

February 17, 1923

. Page 1 of X

Mr. Speaker: We, the committee on Judiciarv report that House

Bill 416 (first reading copy -~ white) do pass as amended .

Signed: - B ‘ S
Russ Fagg, -Chair

aAnd, that such amendments read:

itle, line 6.
a: "ACTUAL OR PERCEIVED®

line 7.
EXUAL ORIENTATICON, M

3. Page 1, line 23.
Strike: "cooperate with"
Insert: "seek the ccoperaticon of”

4. Page 2, line 6.
Following: "analvsis cf"
Insert: "statistical®

5. Page 2, line 7.

Strike: "are apparently”

Insert: "manifest evidence of having been"
6. Page 2, line 9.

Strike: "actual or perceived"

Page 2, lins 19,
, line 10.
: "sexual orientation,"”

3. Page 2, line 24 through line 3 of page 3.
Strike: section 3 in its entirety
Renumber: subseguent sections

, lines 11 through 15.
"The™ on line 11 through end

O
th
r_.l
lJ
V3
D
-
€11

10. Page 3, lines 17 and 19,
Strike: "4"
Insart: "3"

SR

! R
Yz Jp, Yo 7. T0TARATI,

[}
W



HOUSE STANDING COMMITTEE REPORT

Februarv 17, 1993
Page 1 of 1

report that House

processed, developed, printed, publishad,
distribut ed
sell,
offender information or treatment
conductad or aohroved by the deokrt.ent o0f correcticns

Mr. Speaker: We, the committee on Judiciary
Bill 562 (first reading copy -- white) do pass as amended .
r
B!
Signed: -+ ..« L
Ruse Fagg, Chair
And, - that such amendments read:
1. Page 2, line 1.
Strike: ", receives, purchases”
Insert: "with intent toc sell"”
2. Page 3, line 4.
Following: line 3
Insert: "(3) An offense is not committed under subsections
. (1) (d) througn (1) (£) if the visual or print medium is

transported,

or possessed with intent to
financed, as part of a sex
course oOr program

sold, posses.ed,
activity is

=Bl

L1934

or 1f such

and

human services."”

e .
Lommit
TP e

a3

tee

i b LI ~ —
[ ¢ ;‘;O&. 3291255380 Hen
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HCUSE STANDING COMMITTEE REPORT

Mr, Speaker: We, the committee on Judiciary report that 157

first reading copy -- white) do nass as amended .

Si\, ned: s e - .
Russ Faqgg, Chair

And, that such amendments read:

1. Title, line 5.

Ffollowing: "DRUGS"

Insart: "AND FCR DRIVING WITH A BLCOD ALCQONIOL CONCINTRI
0.10 OR MORZ"

3
by
+3
-1
o)
red
]
(]
e

2. Title, line 8.

Foilowing: "DRUGS"Y

Insert: "OR DRIVING WITH A BLCOOD ALCOHOCIL COY ENTRATION.OF 0.12 OR
MORE" )

Strike: "SECTION"

Insert: "SECTIONS"

3. Title, line 9.
Following: "61-38-714°
Insert: "AND 61-8-722"

Page 4, line 0,
rike: "sectiocms 2 through 2"
sert: "section 27

5. Page 7, line 16, through page 14, line 22.

Strike: sections 2 through 2 of the bill in their entirety

Insert: "Section 2. BSectieon 61-8-722, HMCA, iz amended to raad:
"61-8-722. Penalty for driving with excessive alccnol

concentration. (1) Excepnt as provided in subsection (7), 1 person

convicted of a violation of 51-8-405 shall be ?LHlSh@Q ov
imprisonment for not more than 10 davs and shall be pun;shed by a
fine of not less than $100 or more than $500
(2) Excert as provided in subsection (7
convicticn of a violation of §1-8-406, he sha o)
imprisonment for not less than 48 consecutive o
30 days and by a fine of not less +han $3006 or more than 3500.
(3) {a) t“ycram’: as provided in subsection (7), on a third
subsequent conviction of a violation of 61-8-406, he shall he
nuniched b imprisonment for not less than 48 cnnaeﬁutlJe hours




Su

February 17, 1923
Page 2 of 4

or more than 6§ months and by a fine of not less than $500 or more
than 31,000,

(b) (i) On the third or subsequent conviction, the court,
in addition to any other penaltv imposed by law, shall order the
mctor vehicle owned and operated by the person at tne time of the
offense to be forfeited as provided under [section 3].

{(1i) A vehicle used bv a person as a common carrier in the
transaction of business as a common carrier 13 not subject to
forfeiture unless it appears that the owner or other person in
charge of the vehicle consented to or was privv to the violation.
A vehicle mav not be forfeited uander this section for any act or
omission established bv the owner to have baen committed or
omittea Dy a person other than tha owner while the vehicle was
unlawfully in the possession of a person other than the owner in
violation of the criminal laws o this s*ate or %ha Unitad

i3 e
ctatas.

{(iii) Forfeiture of a vehicle encumbered b7 a securitvy
interaest is subject o the secured serson's interest if the
nerson <did not know and cculd not have r=asonanlv known of the
vnlawful possession, use, or other act on which the forfeiture is
sought. «

. {¢) The provisions of 61-5-205(2), 61-53-203(2), and 61-11-
203(2) (&), relating to ravocation and suspensicon of driver's
licensaes, apply to anv convietion under 6$1-3-406, R

(3) In addition to the punishment provided in this secticen,

regardless of dizposition, the defendant shall complete an
alcohel information ccurse at an alcohol treatment program
appreved by the department of corrections ‘and human services,
which may include alcohol or drug treatment, or both, if
considered necess>ry bv the counselor conducting the program.
Zach ccunselor. providing eaducation or treatment shall, at the
commencement of the education or treatment, notifv the court that
the defendant has been enrolled in a ccurse or treatment nrogram.
I the defandant fails to attend the course or tha

the counselcor shall notify the court of t
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}  Tor the nurpose of determining the number
-ions under this sechion, "conviction™ means a
ion, as defined in 45-2~101, in this stat= or
n another statce or a forfeiture of bail or co
deposited to securs the deiendant's appearance in courk n
tate or ancther statz, which Zforfeiture has not been wva d. An
Zfender is considered to have been previously cecnvicted -he
25 of sentencing 1if less than 5 years have alapsed between
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under this section be served in another facility made available
by the county and approved by the sentencing court. The
defendant, if financially able, shall bear the expense of the
imprisonment in the facility. The court may impose restrictions
cn the defendant's ability to leave the premises of the facilitv
and require that the defendant follow the rules of that facilitv,
The facility may be, but is not required tc be, a community-based
prerelease center as provided for in 52-~1-203. The prerelsase

" center may accept or reiect a defendant referred by the

sentencing cocurt.

(8) Except for the initial 24 hours on a first ofZznsze oxr
the initial 48 hours on a second or subsequent cffenge, the court
may order that a term of impriscnment imposed under this s
be served by imprisonment urder home arrest as pnrovidaed in
45, chapter 18, part 10."

NEW SECTION. BSection 3. Forfeiture nrocedura. (1) A
motor vehicle rorfeited under 51-8-714 or 51-8-722 must be seized
by the county sheriff within 10 days after the conviction and
dispesed of as provided in Titla 44, chapter 12, part 2, Except
as provided in this section, the vrovisions of Title 44, chapter

2, vart 2, apply to the extent avplicable. AN

(2) Forifeiture proceedings under 44-12-201(1) must b=

instituted by the county sheriff within 20 days after the seiznre

of the motor vehicle.

(3) For purposes of 44-12-203 and 44-12-204, there is a
rebuttable presumption of forfeiture. The owner of the motor
vehicle may rebut the presurnti01 by proving a defense under §1-
3-714(3){b) (ii) or 61-3-722(3) (b) (ii) or by “*OV’ng that the

swner was not convictzed of a third or subsequent offense undex
51-8-401 or 51-8-406. It iz not a defense that the convicted
perscn owns the motor wvehicle jointlv with another person.

(4) For purpeses = 44—12—”06 the proceeds of the sals %
“he mctor vehicle must bae di:trloutcd first to the holders of
security interests who have preseqted nvroper nroof of their
claims, un to the amount cof the interests, and next to the
sherifrf in thea amount of the cosits 0of the forfeiture »rocszedings,
and the remainder to the department of corrsctions and human
services to fund alcohol information courses and freatment
programs referred to in §1-8-714 and 61i-8-722.

{5) Acticns the ccurt mav take under 44-12—205(3) =0
protect the __gnta of innoceni nerscons include raturn o the

tcr vehicle wiinout a sale to an cwner who is uvable s praesent

an adequate defanse under £3i3 section, but iz Zound Ly the coux:

t5 be without faul:.”

5. Page 14, line 24.
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Mr. Chairman, members of the committee. My name is Ken Toole. I
am the President of the Montana Human Rights Network. The
Network is a state wide organization dedicated to responding to
white supremacist activity in Montana. The Network carries out
its mission by analyzing and exposing the activities of hate
groups in Montana and by promoting activities designed to enhance
the human and civil rights of all Montanans.

I am here today to urge you to support HB 547. Montana’s current
system of laws, rules and regulations serves to isolate
homosexuals in our communities. We believe that this isolation
sets them up as targets for organized hate groups. Numerous
individuals have testified in this session, before this committee
about the victimization of gay men and lesbians in Montana so I
will not belabor the point in this testimony.

The bill before you would make discrimination against an
individual because of sexual orientation illegal in Montana. It
is a simple matter. We believe that it should be illegal to
discriminate against someone solely because of their sexual
orientation. We believe that all individuals in Montana should
have the right to be judged on the basis of merit. An
individual’s sexual orientation has nothing to do with ability to
perform a job, rent a house, qualify for a loan, or receive
government services.

This bill does not provide special rights to anyone. . There is a
myth that discrimination laws set up special rights for certain
groups in our society. This simply is not true. Discrimination
law prohibits discriminating against individuals because of
characteristics they have. Characteristics like race, religion,
and sex. These laws do not require individuals receive
preferential treatment because of their membership in a specific
group.

This bill does not provide special protection to homosexuals. In
this committee’s hearing held on the malicious harassment statute
an individual expressed his concern that heterosexuals are
discriminated against by homosexuals. This bill would prohibit
discrimination against an individual because of sexual
orientation that would include heterosexuals as well as
homosexuals.

In other hearings before this committee individuals have argued
that it is not appropriate to designate sexual orientation as a
basis for illegal discrimination because it is a lifestyle choice
rather than an immutable characteristic. There is considerable
scientific evidence that there are genetic and physiological
causes of homosexuality. That aside, it is pure poppycock to say
that discrimination law only protects people because of immutable
characteristics individuals have. Numerous lifestyle choices are
protected under current Montana law. Discrimination on the basis
of religious beliefs, marital status and political ideas is
currently illegal under Montana law. We all choose our



religion, whether to marry and we form our own political ideas.
These are not immutable characteristics.

This bill does not seek to condone or condemn homosexuality. It
does not ask you make a judgement on whether homosexuality is
morally right or morally wrong. This bill is a simple one. It
seeks to make it illegal to discriminate against an individual
because the person’s sexual orientation, nothing more nothing
less. We urge you to recognize the concept that all people
deserve to be judged on individual merit, not on preconceived
notions others have of what a person is.
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Chairman Fagg and members of the committee,

For the record my name is Steve Simpson and | am here today to voice my
support for House Bill 547.

| was asked to testify because | have been discriminated against on
several occasions. | have spent a great deal of time and money on events
only to have businesses cancel reservations at the last minute; | have been
asked to leave establishments; | have been physically assaulted, verbally
attacked, and mentally tortured simply for being a gay man.

But | am not here to tell you that this type of discrimination exists. Every
one of you know that it exists. | came here tOday, t because | think | can
change your minds, but because | can't sit back and listen to any more of
these "so-called experts" talk about homosexuality.

I'm an expert on being gay. | have 28 years of experience, so let me tell
you some facts. | don't molest children, | don't practice beastiality, |
don't cenvert others to my lifestyle. and | am not an emaculate
housekeeper. Also for the record, | was not molested as a child and | did
not suffer a terrible childhood.

My fear is not that | will continue to see discrimination in my life, even
when it is directed at me. My fear is that there are too many people who
continue to stand by and allow it to continue. It is time for you to take a
risk and do what you know is right. Pass House Bill 547,
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Shepherd of the Plains Metropolitan Commuaunity Church

P.O. Box 2162 Great Falls, Montana 59403 (406) 452-7862
Gina L. Hartung, Pastor '

TG THE CHAIR-PERSON AND MEMBERS OF THE COMMITTEE:
My name 1s Pastor Gina Hartung, and 1 am the Pastor of
Metropoiitan Community Church in- Great Falls, ~ Montana.
Netropolitan Community Church has a special outreach to the gay,
laesbian and bi~sexua! communities Of Montana. My frull time work
Nith this oppressed community has required many hours trying to
bring seif-worth, freedom and dighity.

on May 15, 1984 I lived in Billings, Montana and was seeking to
rent a two bedroom apartment. Upon finding an apartment c¢loOser
to work and the downtown area I reviewed the Jlease agreement,
fulfilled the requirements, and moved in. I had introduced the
landiord to my partner and had discussed the rent amount change
that would happen if we both rented. We were in agresment to
change the rent amount upon both moving in, but did not expect
that change until mid June. On June 13, 1984 I received an
eviction notice giving me until June 15, 1984 tc vacate the
apartment. Upon receiving the notice of eviction I went to see
my landlord to find out the reason for eviclion beings none of
the agreements had been violated. My landiords respcnse was, "I
am willing to write you a letter of recommendation stating we had
a8 difference of opinion.” That was the end of the conversation.
During my short stay 1in this apartment he had entered the
apartment several times when I was at work to do repairs without
parmission. I was unaware at that time that this was not
ethical, but I do remember the feelings of being victimized.

I am not a dishonest person, but ] was aware that i1f I took
this case to court and was asked about the relationship between
my partner and I, that I would not lje. 1l was alsn awara that
there was a Montana law punishing homosexuals, and that there was
ne law in place to protect me from this kind of discrimination,
therefore I packed and left feeling cheated, abused and my rights
not worth anything.

I stand with these folks who are presenting this bifli, and am
hopeful! that we will find some recourse in pne of the Taws In
Montana. At this point of the legislature if feels quite
poweriess to have protection under any law. The feeling is one
of victimizing a victim as all of the bills have been defeated,
and 7t appears to send the message that it fs ok to discriminate,
bash, harass, and harm the residents of Montana 1f they happen to
be from the homusexual culturs.

I encourage you to consider the message that is being sent to
over 0% of the Montana Population, and I also thank you for
listening to my story, knowing that there are many others who
don’'t want to be harmed just fur living.

;g Hanor and Respect
rFastor G‘r’na i.. Ha: tung E’
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HB 547

Written testimony in opposition of HB 547.

Testimony of Rev. Rick DeMato.

Mr. Chairman, committee members, my name is Rev. Rick DeMato.
My residence for the last 19 years has been Helena, Mt.

Tam representing the position of the membership of the Liberty Baptist
Church, along with 10 other independent Baptist churches with a com-
bined membership of 1080 here in Montana.

We the above are opposed to HB 547 for the following reasons:

1.

Because of the phrase "sexual orientation", we feel that this is
another attempt by the sodomites and lesbians to further their
agenda, which as HB 215 clearly stated was to decriminalize the

act of homosexuality in Montana.

Under Section 49-1-102 MCA, p.l, lines 15-18, freedom from dis-
crimination is guaranteed to all Montana's citizens. It is fact
that a man has no control over his race, color, sex, physical

or mental handicap, age, or national origin. We as a free people
have chosen not to discriminate against a man for his chosen
religious beliefs. However as a free people in Montana we have
chosen- to classify deviate sexual conduct, i.e., sodomy and les-
bianism as a crime (un-enforceable, yes, but still a crime).

We believe that it is a violation against the dignity of man to class-
ify a crime such as sodomy and lesbianism as a declared civil right.

Because of the 37 time usage of the phrase "sexual orientation”
we feel another attempt by the Human Rights Commission to de-sensitize
a chosen deviate lifestyle.

We as opponents of HB 547 do not discriminate against the homo-
sexual, we discriminate against the ACT due to the consequence

of the ACT which threatens the health of every man, woman, boy,
and girl in the state of Montana. Much as we discriminate against
the violent act of rape.

We do not feel it is a crime to discriminate against what is illegal
in the State of Montana.



For too long the gay-rights movement has found refuge in a set of
out—-dated population figures dating back to the 40's and 50's.

These figures claim that 10% of the population are homosexual. Current
figures as per Newsweek, Feb. 15, 1993, p.46 put this figure closer

to 2.5%. Because of our rural location this figure may be as low

as 2/10's of 1%. If this figure is even remotely close then we have

a very small percentage of Montanas wanting civil right status for

an illegal action.

We feel that the majority of Montanas ought to maintain the right
to keep their state free from illegal activities. To this end we
have employed a large governmental department called The Montana
Department of Justice.

In closing we want to encourage this committee to NOT PASS HB 547.

Sincerely,

Rev. Rick DeMato

Feb. 17, 1993
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RE: HB 547 "ap  act ineloding  eexual oviepntabing in the human
rights laws prcohibifting discr imination based on gerual
orientation: clarifying that the human rights laws apply whether
or not the victim is an actual member of a protected class..."

Position: Opponent of HB 547

My name is Jeri Snell, I am from Miles City. I am a registered
nurse . Currently T am an intern in a Hospital Chaplains program.
however, 1 speak as a private.citizen.

I have had a personal experience with a physical disability. I
am also a Native American. I was bhorn on one reservation and
raised 1in a mission school on another. I  have personally
avperienced discrimination for my heritage, physical disability
and the combination of the twno.

We have all known some form of discrimination 1in our Iives. We
have the choice of response. We can ¢geh defensive, angry, try to
make the ofther guy pay or rise above the injustice, consider the
source  and get on with life. To include even perceived
discriminatien in this hill opens a Pandora's Box that will
ignite a plethora of litigation. Can our nation afford more
opportunities for divisivness? We are loosing ground in the glue
that once held this nation together. .

Those currently covered by Lthe present anti-dizcrimination
statute with the exception of creed and religion which are
constitutional 1ights under the First Amendment to  the US
Constitution are those with immutable, inhevent, non-hehavioral
characlteristics  Lhat of aye. gender, handicap race or national
origin., Gen., Colin Powell, rchairman of the Joint Chiefs of Staff

who opposes homosexuals in the military has stated. "Skin color
is a benign, non-behavioral characteristic. GSexual orientation
is perhaps the most profound ~f  human characteristics.

Comparison of the two is a convenient but invalid argunent.”

Historically, courts and civil rights authorities have employed
three "touchstones” 1in awarding special protected status to
disadvantaged classes.

Criterion 1: A history of discrimination evidenced by lack
of ability.to obtain economic mean income, adeguate education. or
cultural opportunity.

Homogsexuals have an average inceome of four times greater
than disadvantaged African-American households.  More than three
times as many homosexuals as average Americans are college
graduates and hold professional or managerial pesitions.



JRLIIIE apminl Y prelssfal gl i i
obvious, immutable, or djetlnqu1 hing (halde“llafJ ‘2, like race,
color, gender or national origin, that define them as a discrete
group.
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There 1is no credible scientific evidence to suppoert
homnsexual claims that "gayness" 1s either genetically determined
or immutbtable.

The brain node study by Simon LeVay a profesged
homosexual was  given coverage by Newsweek and a major t.v.
netwaork. His conclusions linking genetics and homosexuality
were purported as valid scilentific conclusions. What the media
did not report is that 1later his conclusions were invalidated by
the scientific community.

Masters and Johnson renowned sexologist report a 72.1 %
success rate for their clients who attempt to discontinue their
homosexual prachices. Immutabhle characteristics cannot  bhe
reversed.

Criterion 3: "Protected classes” should clearly demonstrate
political powerlessness.”

The HMNational Gay and .eshian Lobby is one of the most
power ful lobby groups in the nation. They gave several million
to elect the current president.

They have secured political office both 1n the U.S5.
Congress and on nmumerous maljeor U.S. City councils
. Pressured the medical community to~.discard well-
gstablichpd public health measures and treat AIDS as history's
first "politically correct” fatal plague.

Refore we entertain special rights status sclely on the basis of
=mexyal orientation. we would be lJess than 1tesponsible not  to
first consider the health and safety consequences of such
legislation.

Another argument used by the gay community is  Lhe 10% of the
popitlation myth, this has been refulted by scientific data as
well., See enclosure "Family Policy”

Ladies and genbllemen giving special legal protection to
homosexual behavior will  seriously undermine the existing law.
For the above reason 1 respectfully request yon to vote against
HB 547.
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Safety in numbers? AIDS activists stage a 'die-in’ last summer in New York

IDEAS

How Many Gays Are There?

A new debate about the numbers of homosexuals

sought safety in numbers. Its leaders

have long claimed that homosexuals
constitute 10 percent of the American pop-
ulation. They cited Alfred Kinsey, who in-
terviewed thousands of men and women for
landmark studies on human sexuality in
the 1940s and 1950s. Activists seized on the
double digits to strengthen their political
message—that millions of citizens are ex-
cluded from the mainstream by anti-gay
discrimination. Policymakers and the
press (including NEwWswEEK) adopted the
estimate—despite protests from skeptical
conservatives—citing it time and again.

But new evidence suggests that ideology,
notsoundscience, has perp_eLungd al-in-10

myth. In the nearly half century since Kin-
sey,nosurvey has comeclose toduplicating
his findings. Most recent studies place gays
and lesbians at somewhere between 1 and 6
percent of the population. While experts
say these survey results are biased by un-
derreporting from reticent participants,
the gap is still significant. Some gay activ-
ists now concede that they exploited the
Kinseyestimateforitstactical value, notits
accuracy. “ We used that figure when most
gay people were entirely hidden to try to
create an impression of our numerous-
ness,” says Tom Stoddard, former head of
the Lambda Legal Defense Fund.

So how many gays and lesbians are

For years, the gay-rights movement has

I T

there? No one knows for sure. Kinsey, who
interviewed 12,000 male volunteers be-
tween 1938 and 1947, rocked post-World
WarIlculture with an unprecedented peek
into the American bedroom, featuring data
on sexual habits, aduitery and homosex-
uality. But experts say his sampling—
weighted toward institutional populations
like schools, prisons and hospitals—is un-
scientific and can’'t be meaningfully ex-
trapolated to the general population. The
10 percent—which represents adult males
who said they were predominantly homo-
sexual for at least three years—suggests
that a significant part of Kinsey’s sample
was gay, but nothing more. “It’sjust not a
real number,” says University of Washing-
ton sociologist Pepper Schwartz.

There are compelling reasons to develop
a reliable gay census. One of them is AIDS.
“Simple facts about the size of the homo-
sexual population . . . give you the scientif-
ic basis for understanding what’s driving
the epidemic,” says Charles Turner, for-
mer director of the National Academy of
Science’s committee on AIDS research. Sci-
entists have tried unsuccessfully to get fed-
eral underwriting. In the late 1980s,
Congress approved two national surveys
of sexual behavior, one for adults, the oth-
er for teens. But conservatives, led by
Sen. Jesse Helms and Rep. William Danne-
meyer, killed the measures. They argued
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that the studies would con-
fer unwarranted legitimacy on
homosexuality.

With no prospect of public
funding, scientists have turned
to private sources. Between
1989 and 1992, the Nation-
al Opinion Research Center
(NORC) at the University of
Chicago added two sex ques-
tions to its annual General So-
cial Survey. The results have
been consistent. Among men,
2.8 percent reported exclusive-
ly homosexual activity in the
preceding year; women regis-
tered 2.5 percent. NORC is still
tabulating the results of a full-
scale, 3,000-person sexual be-
havior study, but experts don't
expectthe numbers tobe appre-
ciably different.

Upfront bias: The anti-gay
right has used its own studies to

challenge the 10 percent claim. Child-por-
nography researcher Judith Reisman ar-
gues in her 1990 book, “Kinsey, Sex and
Fraud,” that homosexuals constitute per-
haps aslittle as 1 percent of the population.
Her findings were used by anti-gay activists
in Oregon last year in their unsuccessful
campaign to exclude homosexuals from
state civil-rights protections. In sponsoring
a 1992 constitutional amendment over-
turning gay rights in three Colorado cities,
Coloradans for Family Values claimed that
the figure was closer to 3 _percent, citing
estimates by the Washington-based Family
Research Institute.Its founder, psycholo-
gistPaul Cameron,isupfrontabouthisbias.
“It’shard to find anyone who writes in this
field who is not driven by ideological con-
cerns,” hesays.

Many gay activists refuse to back off
from the 10 percent, as if a lower estimate
somehow makes violence and discrimina-
tion against themlessof an outrage. “ Until
I see a different number, 10 percent is the
number,” says Donna Redwing, a Portland
lesbian organizer. But others see a risk in
defending a questionable claim. “ If you say
a number that you can’t prove, there’s al-
ways the chance that by disproving one
part of your argument, your opponents
weaken you overall. I think that’s danger-
ous,” says Tim McFeeley, executive direc-
tor of the Human Rights Campaign Fund, a
gay political-action committee. The truth
is that growing gay political clout—more
openly elected officials, a larger voice in the
Democratic Party and $3.5 million in con-
tributions to Bill Clinton’s presidential
campaign last year—makes reliance on
Kinsey less important. In the long run,
gays may discover that a maturing political
movement is best served by credibility, not
numbers games.

Patrick ROGERS
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ne of the most ambitious public image
Ormnpnigns in American history is under

way, with the mass media’s generous
help. Its message: fHomosexuals are an
oppreseed, disadvantaged minority, much like
African-Americans and Hmpamm, and they
deserve special legal status and privileges,

Two marketing experts outlined this cam
paign’s poals ina homosexual magazine article,
“The Overhauling of Straight America.”

“Tortray gays as victims, not as aggressive
challengers. In any campaign to win over the
public. gavs must be east as victims in need of
pratecbion ao that straighic will be inclined by

April 20, 1002

Oppressed Minority,
or Counterfeits?

Homosexuals denand the same legal privileges as legitinuale
disadvantaged minorities. Here's why they don't qualify.

reflex action to assume the role of protector
Straight viewers must be able to identify \\xth
pays as victimsa. Mr. and Mrs. T'ublic mnust be
pn en no extra excuses to say ‘they are not like
us’ ... Our campaign should not demand direct
snpport for homosexual practices, but should
instead take anti-discrimination as ita theme !
Homosexuals claim they need special legal
privileges that, among other things, would per-
mit them to silence or punish their critics,
coerce businesses tn pay spousal benefits to
their all-too-temporary partners, and evpress

(cenmttinped v page 2)
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5 Tom Minnery’'s com-
mentary: Without God,
your get Auachwitz and the
Colag,

10, An Episcopalian pro-
abortion Bible study makes
some outrageous claime,
hut correct interpretation
proves that God s pro-life.

13, Pro-family activiete
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but National Day of Prayer
rnordinators say prayer
will transform America.

114. Q& A: Whetherit'a in
front of an abortion clinic
ot inaide a public high
echnol, attorney Jay Seku-
fow defende religious
speech,

i _fomosexu-
als want
special legal
privileges
that would
permit them
to silence or
punish their
critics.
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household
income of
$55,430, four
times greater
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vantaged
African-Amer-
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COUNTERFEITS? (continurd from page 1)

their sexuality whenever, wherever and with
whomever they choose,

Do homosexuals warrant the special legal
status they seek? Historically, conrte and rnvl
rights authorities have employed three “tonch.
stones,” in awarding special protected status to
disadvantaged minority classes?

Crtterion 12 A istory of discrimination e
deneed by dack of ability to ollain econonie mean
income, adequate  education, or cnulinral
opporiinity.’

Homosesnats clatm they are economically,

educationally and enltarally disadvantaged .

Marketing stadies tefute those claims.*

¢ Homasexnale have an average annual
honsehold income of $55,430, versus $32,144 for
the general population and $12,166 for disad-
vantaged African American households®

* More than three times as many homao-
sexuals as average Americans are college grad-
uates (59.6 pereent v 1R percent) —a percentape
dwarfing that of trulv disadvantaged African:
Americans and | li(:mhirc_

= Maore than three times as many homo-
sexuals as average Americans hold professional
or-managerial positions (19 percent v, 159 per-
cent) - again, making homosexnals embarrass-
ingly more advantaged than true minorities in
the job market.

¢ 05K pereent nf homosexuals are over-
seas travelers  maore than four times the per-
centage (14 percent) of average Americans.
More than 13 times as many homosexuals as

5 percent v, 1.9 percent)

average Americans (26,5
ate frequent flyera

“America’s gay and lesbian community is
emerging as one of the nation’s most educated
and affluent, and Madison Avenue is beginning
to explore the pofential for a market that may
be worth hundrede of billions of dolfars . .. ‘It's
a market that sereams opportunity,” said Fric
Miller, editor of Research Alert, a constumer
resenrch newsletter based in New York.”

Robert Brav, a spokesman for the National
Cay and Lesbian Task Torce, concure as quoted
in arecent article in the Pocky Motntain News,

“Gay greenbacke are very powerful and

the gay and leshian community is a virtual
mather lode of untapped aales ”

Fditor and Publisher estimates that there are
maore than 125 homosavual newspapers in the
United States with a combined circulation of
motre than one million,

Criterion 20 Specially profected classes shonld
evhilit ebvious, immutable o distinguishing char-
acterictice, like racr, color . cemder or national prigin,
that define thentas o discrete group”

There je no credible <oentific evidence to
support homesesial chiimes that “gpayness” is
either genetically determined o immutable,

“The ;v‘vnvti(' theore of homaoeevnality has
been rene rallyv discarded poday T\r‘cplh‘ the
interest in pnmﬂ Mo hormeone mer hnm<m< in the
origin of homaosevuality, no serious scientist
today engpests that a cimple canse-effect rela-
tionship applies” according to Human
Sexuality, a 1983 textbaol written by NMasters,
Johnson and Knlmh\}i ‘

It is nnclear how orientation
evoluves, brt a study by the controversial Kineey
Institute found that RE peroent of homaosexuals
and 29 percent of heterosevnals shifted or
changed their at least ance;
32 pereent of homoenviale and 4 percent of
“straights” reported a eecond <hift; and 13 per-
cent of homaosexuale and | percent of heterosex-
uale claimed at least five changes in sexnal ori-
entation.”

Studire of prison inmate behacior, both
male and female, cleariy demonstrate that,
behind bare, for a variely of reasons, homosev-
ual behavior is prac ticed e inmates who have
not previouely engaged in hnmnwwual behav-
jor--and who do not practice “gav™ behavior
after their release from pricon ‘

About feshianiem in women’s pricons, one
authority oninmate sociology remarked:

'(Irh[‘hir excerpts from interviesvs seemed
to sugpest that [homaosexnall social organiza-
tion among, the women priconers had an insti-
tutional origin, since most of the participants
had not been involved in hamosexual liaisons
prior to the prison exvperienee and were evi-
dently unlikely to continue homaeexuality after
It‘n\'ih;: pricon.”®

The eame author dieoovered,
homosexuality in pricone

“For males [behind bare], homosexual
activity seemed to focus primarily on physical
gratification: in many instances jt represented a
commaodity for m‘mmmix' evchange: and it was
tikelv a transitorv act”’

A '=lmh h\ an avosweed homoeexual, pul »li-
cized in A cover article in the Feb, 21,1992 edi-
ion of Netesteeek, prrported to diccover “homo-
sextal braine " Bt on closer examination, the
study doesn’t hold v,

Simon TeVay'e ehinde of the braine of 19
homoesexital male corpses (all died of AIDS
complications) noted a difference in the size of
a va’ciﬁ(‘ neuron group, IMATIR, rnmpnr(’d
with that of a group comprised of 16 presum-
ably heterorevaal male and =iv female corpses.

One problem with TeVag'e etudy is that
the reecarcher plr":nmm' that the control froup
of 16 carpers had been heterosesinal

“IEtnrne out that | eVav deean’t Fiose any-
thing about the cexial orientation of his controd

sevial

“aovural orient vbion’

about male
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group, the 16 corpses ‘presumed heterosexual!

A sloppy control like this is .. enough by itself
to invalidate the study,” wrote homosexunal
reporter Michael Botkin in the Bay Area
Reporter ™ “LeVay's defense? He knows his
controls are het{erosexual] because their brains
are different from the HiVer corpses. Sorry,
doctor; this is circular Togic. You can use the
sample to prove the theory or vice versa, but
not both at the same time.” .

The homosexual community cannot claim
the study as proof of a genetic source for sexual
orientation because the study was not designed
to consider why the INAH3 neuron groups
vary insize. (Based on the size of their INAF 3,
a third of TeVay's subjects should have had the
opposite sexual orientation than what he
xt.‘pmh-vi ) More study is xw]nin'd, but 1 eVay
won't conduct i he has lett seience to become o
full time gray activist.

Criterion 32 “Protected classes™ shonld learhs
demonstiate political powerlessiess

Far from being politically powerless,
homosexnal activists have in recent years
demonstrated enormous political clout fas
beyond their numbers. Combining, economic
and educational advantage with high-presaure
lobbying tactics, homosexual activists have rid
den waves of tolerance emanating from the sex-
val revolution to o position of almost irre-
sistible influence in todav’s America. They
have:

s Won passage of legislation granting
homosexuals protected class status in five states
and 90 cities across America.

» Secured political oftice both in the 115
Congress and on numerous major U.S. city
counctls

+ I'ressured the medical community to
discard well-establisihied public health measures
and treat AIDS as history's first “politically pro-
tected” fatal plague.

s Received benefits for “domestic part-
ners” identical to those of married couples, and
other Finds of preferential treatment in several
major LLS. corporations.

* Implemented homosexual created car
ricula presenting homosexual sex as a valid,
healthy alternative to heterosexuality, despite
ovenwhelming evidence to the contrary.

e Cained ordination in mainline church
AR E R

AR AR L B B A frr)

denominations. Case in point: On April
1, a prominent Marin County, Calif | Tes
bian minister became a co pastor of the
Downtown United Presbyterian € hareh
of Rochester, N.Y.

o Won National Fndowment for
the Arts (NEA) grants for “waorks of ant”
that graphically portray homaesexual sex
and savagely ridicule traditional el
gious and family values,

¢ Avoided prosecution for acts of
violence and vandalism. Cave in point

FHomosexuals vandadized Coaliformia
State office buildings, burned state thap
and California’s governor in effigy atter
his veto last year of a special rights for
gays bill, and pelted Gov. Pete Wilson
himself with garbage at o speaking
engagement following his veto There
were no arrests,

In 1989, “AlIDS activists” invaded a Roman
Catholic mass at New York City's 8t Patrick’s
Cathedral, shouting obscenities and defiling
Cammunion elements. A tew participants in
this blatant desecration incorred stipht Tepal
penalties.

No arrests were made and no charges were
filed at San Francisco’s 1990 and 1991 Clay and
Pesbian Pride Parades. Videotape from one
such parade depicts public nudity, both male
and female; lewd and lascivions ackssinchuding
public fondling of genitalia and <everalb acts of
what appears to be public anal cex hetwern
homosexuals; and open promotion of
pedophilia, '

In Madison, Wis, on Sept. B 1991 homie
sexnals defaced the state Capitol and threat
ened the governor. The Capital Toes pave this
teport:

“Abot 100 ACT U protesters charged the
Capitol today, defacing the hallwav leading to
the governor’s office with food and stick ers and
staging a “die-in” in the rotnnda, They were
protesting what they call “criminal” state poli
cies against pricon inmates with AT,

Hhe protesters swere met ?\)' Capitel polics
and security officers, who closed the governor's
office and blocked the group’s entry. The
protesters then
tossed sandwiches
and towels toward
the door, and left
numerous ACT UP
stickers on the walls
that portray [Wis-
consin’s governor
Tommy] Thompson
as a public health
menace .., Other
protesters  used
some type of black
marker to write on
the marble floor.”

No arrests were
reported in this inci-
dent.

Too Many Questions
According to John N Frankling past chair
man of the Colorado Civil Rights Commission

(eonttonnend oni page 4
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omosexu-
als generally
avoid prose-
cution for
acts of van-
dalism and
violence. Just
ask the gover-
nors in Cali-
fornia and
Wisconsin.
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sow would
homosexual
class status
be deter-
mined? After
a homosexual
performed
‘sex in front of
“civil rights
“authorities?
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COUNTERFEITS? {rontinued from page 3)

granting special legal privileges to homosexu-
als invites a number of questions:

How would homosexual class status be
determined? Simply on the word of an appli-
cant? After a homosevual performed homosex-
ual acts before a panel of civil rights authori-
ties? The first time someone engaged in sex
with a member of the same gender—even acci-
dentally, as in a drunken or drugged
encounter? After comeone
hecame exclusively homo-
sexual? For how long?

(nce gayness was
confirmed (whatever the
confirmation process),
would protected ¢lass sta-
tus and all accompanying
entitlements then become
retroactive to birth?

In light of the rxtreme
affluence of homosexuals
relative to the general pop-
ulation, what would pre-
vent opporinnistic individ-
nals from becoming cloeet
heterosexnale, claiming
homosexual status in order
to secure benefits anly
available to lepgitimate
minoritiea?

Under legislation
pranting special minarity
statits to homnsevnals, we can expect o
plethara of nuisance anits and test cases to clog
our fegal system and bleed taxpayers and
defendants dry finandially.

From Selma to Sodom

Noted Aftican - American civil rights lead
ers recognize the difference between their
movement and the counterfeit of civil rights
that homosexual activiats have raised in their
own interest:

“The equation of homaosexuality with the
noble history of civil rights in this conntry
serves only to dilufe, distort and denigrate trie
civil rlghtc “eays i Anthony Fvane, execulive
director of The Thban Alternative, America’s

END NOTES

1. Kirk, M., and I'ill, E., Guide (A homosex-
uval magazine in the Pacific Northwest),

November 1027,

2. The U1.S. Supreme Court established

Supp.1542. Aleo, Frontiero v. Richardson, 411
v.s. 677, 6R1-687, 93 S. Ct. 1764, 1769-1770, 36

L. Fd. 2nd Ed. 583 (1973).
3. Thid.

4. A July 18, 1991, Wall Street Journal arti.

largest ministry to African- American families.

“'Gay rights’ cannot be likened in any
fashion to the black struggle for civil rigl1t§,
‘Gay rights” is not, nor will it ever be, a civil
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he nature-versus-nurture debhate
on the orlging of homosexuaiity
was front-page news following
the 1991 publication of 1wo
articles on the subject, Simon
LeVay, then a neuroscientist with
the Salk Institute In La Jolla, Calif.. noted differences in size of
certain sex-refated brain structures In homoscxual men as
compared to heternsexual men.!

A second article, by Michael Balley and Richard PHilard.? used a
behavioral genetics approach, studying twins and other siblings of
homosexuals. Mthough-neither article was conclusive, and both
studies had problems with methodology, perhaps the most salient
factor was the authors™ Interpretation of their own data, which they
biascd toward the hiological hypothesis.

Good science or had fliction?
After LeVay's homosexual partner of 21 years died of AIDS, LeVay
committed his carcer toward confirming his heliel that
homoscxuality Is biological destiny. His study was sparked by the
cartier work of Roger Gorski, which tdentified two regions ("nuclet”)
in the antertor hypnthalamus that were more than twice as larae In
men as in women.? LeVay decided to compare brains from
homosexual males with those of male heterosexuais to see if these
nuclet differed in size tn the two groups.

" Levay studied 41 subjects:

— 18 homosexual men and one biscxual man, all of whom had
died of AIDS. .

—16 men, presumed heterosexuals, six of whom had died of
AIDS, 10 of other causes.

—aix women, presumed heterosexuals, one of whom died of
AIDS, Mve of other causes.

LeVay chose not to count the number of cells, but to measure
the volume of Tour cell groups In the Interstitial nuclei of the
anterior hvpothalamus (1NAH), thought o reautate male-tvpleal
sexual behavior, He Tound that the INAH 3 cell group was twlee as

10 Py SEC VN

Editor's Note:

This article was
prepared by our staff,
In conjunction with
several medical
researchers,

Recent studies show
homosexuality is genetic,
if you believe the media.
But what does the data
really say?

large in the presumed bheterosexual as in the homosexual men or
presamed heterosexual wamen.

In his Science study, A Difference tin Hypothatamus Strocture
Between Heterosexual and Homosexual Men,” LeVay concluded:
“This finding Indlcates that INAH 3 is dimorphic with sexual
orientation, at least In men, and suggests that sexual orlentation
has a biological substrate.”

In this report, the researcher pointed out that the data might not
substantiate his conclusion because the smaller celt size could have
heen one effect of AIDS, or possibly a conseqruence of
homosexuality rather than its cause. Bul news storics typically
presented his study as proof that these apparent brain differences
showed that sexunal preference s blologically determined. Levay,
himsell, in magazine articles and talk shows, did little (o discourage
such use of his findings, choosing instead to affirm that
homosexuatity has a biologlcal hasls. Further dedicating himsell to
his own agenda, LeVay has since left Salk to become co-director of
the West Hollvwood Institute for Gay and Lesbian Education, which
when it opens this fall will be one of the first schools In history
devoted to homosexual stodies. !

Levay's study had numerous potential flaws:

1. Method of measurement—volume instead of cell connt—
leaves the stody findings open to future contradiction. Researchers



(2)
differ over which is the most refiable mcasure.”

2. Hypothalamus sizes were somewhat relative—generally
smaller among homaosexuals—but not all cqually small.*

3. Unrcliable subject history data—sexual oricntation was
presumed, although seaual historics were pot available.

4. AIDS patiemts’ brains—AlDS might have caused cell
abnormality.

5. Cause or consequence—even if INAH 3 sizes truly differ
between homosexual and heterosexual males, there Is no way Lo
Know whether this difference was a cause or effect.

6. Replication—no single study can ever be called definitive.

7. Uncertain tmplications—Iif homosexuality s blologically
determined: Is it a third gender? Is it “natural,” or a deficiency in
need of treatment, as with other blological aberrations such as
diabetes?

8. No animal precedent. The study of the relationship between
brain structures and sexual behavior in humans is based on
experiments with rats. If homosexuality were blologlcally
determined, at least some anlmats would exhibit this behavior.
lustead, W Is an entirely human phenomenan.?

Are-grinding inquiry

Researchiers Bailey and Pitlard also set off in search of the genetic
factor in homosexuality. They recrulted homosexual males through
ads in homosexual publications, seeking those who were one of a
pair of twins or who had either biological non-twin brothers or
adopted brothers. By comparing the rates of homoseauality among
these male siblings, they hoped to demonstrate a bislogical link in
Lerms ol seaudd preference.

The resulls told a different tale. Of the identical twins, only 52
percent were both-homosexual, effectively disproving a complete
genetic determinative factor. I fraternal twins, only 22 perceat
were both homosesual.

But the most telling statistics found only 9.2 pereent of the non-
vin biological brothers were also howmoseaual. even though they
shared the same degree of genelic fikeness as fralernal twins.
Further thrcatening the idea of a genetic link, an even higher
numiber (L percent) of the adopied siblings were homoseauils.

Lndetereed by the facts (@ad their own caveats in their research).
Bailey and Pillard interpreted-their findings as conclusive for a
geaetic determinant i an article they wirote for The New York Times ™.
They argued that since more of the ddentical twins were gay than
were fraternal twins, there mast be a genctie link. Fhey ignoved the
caveats i thelr original research study, perhaps because their real
agenda was to proctaim that homosexznals shoutd not be
“uppressed.”

“Science is rapidly converging on the conctusion that sexual
oticntation is innate.” they wrote. "I true, a biotogical eaplanation
is good news for homosesuals and their advocates. Our own
research has shown that mabe sexual oricntation Is substantially
genetie. - Homophobes sometimes justify their prejudice against
howmosexuals by alleging that homosexuality is . . . a social
coreuption. ... I homosexuality s lurgely innate, this would prove
Lhese claims are groundless.”

Ever consistent in their nconsistency, after defending
homosexuality as inuate, Bailey and Pillacd plead for more
acceptance even il it is not: “Should a beaevolent view of
homuosexuality depend on the assumption it is lunate?” they ash.
“Are gays and lesbians 1o be tolerated ondy i they are born Lhat
way?”

Defects in the Bailey-Pillard study:

1. Sampling crrar. Subjects were found through homosexaal
publicatious. Participants volunteering as a vesult of these ads
might be more likely to be activistic, iF not militant, than are those

who never saw the ads.

2. Study was not blind. Subjects were probably not blind to the
study's objective. They could have observed how the study was
lnvestigating rates of different types of sexual oricntation among
their male relatives, thus providing further opportunity for skewed
findings.

3. Deslgn. The study was Inadequate for making biological
Interpretations. Aune F. Stirling, a developmental biologist at Brown
University, noted that more valld and valuahle data on the heredity
versus environment debate would have been garncered by studying
twins raised apart. "IU's such badly Interpreted genetics,” she
commented.*

4. Further tack of expected evidence. Questionnatres designed Lo
measure childhood gender non-conformity (CGN) also failed lo
predict a genetic predisposition to homosexuality. The authors
hypuothesized that blological male siblings, constitutionally similar
to the homosexual subjects, would share a similar CGN. Yeu this was
true only in the case of ldentical twins. Bailey and Pillard admitted
they found “no evidence that the presence of geader nonconformity
increasces the likelihood of Tinding homosexual relatives.”

Medla hype-ocrisy

Despite the fact that the study data can lead to several differemt
conclusions—including the lack of a genetic link and the importance
of environmental factors—the media had a heyday with these
reports. The Washington Post presented Balley and Pillard’s study
as conctusive for a biological determinant. The front page headline
proclaimed: “Genes Tied 1o Sexual Orientation: Study of Gay Men
Bolsters Theory.”

Time magazine's Jan. 20, 1992 cover story “Sizing Up The
Sexes.” ran the subhicad: “Scicntists are discovering that gender
dilferences hine as much to do with the bielogy of the brain as with
the way we ace valsed.” A month fater. Newsweek ran this title
superimposed on the full-page face of an unidentified toddier: “is
this Child Gay?”

Both of these articles featured the studies in question. Co-author
Pilturd is quoted, "A genetic component in seaual orientation says.
“Tids ©s wot a faull, and Ws not sour Tault™ ™,

LeVay's prejudice Is clear enough when he admits, “1 felu if |
dida’t fiwd amything, D would ghve up a scientific carcer altogether™ '

The bias of the authors of the Newsueek article bs also clear when
they say, “Yel the ntimation that an actuad gene for gayness might
be Tound causes some forboding, Il there Is a single, identifiable
cause, how long before some nerdy geniuos finds a “cure™ ™.

Whether or nol a geactic basis for homosexuality is ever
discovered, one thing will prove true over thine regarding the two
studies we've evaluated n this arcticle: misiterpreted scicnee will
backfire. Biased utilization of data by agenda-driven journalists,
pollticians, speclal fnterest groups and even researchers may
achieve some short-teem trivmphs, but truth witl conquer distortion
when the dust settles from this arca of research, or any other. m

hor1ts

boSuann beNay (1980 A Deblerenve bg o pothalanie steuctuse betwevn heterosesual and
T aual icn Scicnce. 2000 [6

2 0 Michael Batey and Kichaed G Piad (19913 4 geactie study of make sesdal velenatation
chves of Geoerad Psychiatry . 13104034
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A PUBLICATION OF THE FAMILY RESEARCH COUNCIL

Sexual Disorientation

Faulty Research in the Homosexual Debate

s homosexual
activists seek to
gain acceptance
-of their lifestyle,
the public
debate has been

clouded by flawed research,
surveys taken out of context,
and suspicion on both sides.
Homosexual activists have
presented long-discredited data
and questionable studies as
“fact.” They have been given
wide coverage by various media
outlets, which often appear
embarrassingly unfamiliar with
(or openly hostile to) valid
scientific criticism of major
claims made by homosexual
activists. These include:

® The assertion that 10 per-
cent of the population is homo-
sexual;

® The argument that homo-
sexuality is an immutable,
genetically-based sexual orienta-
tion; and

® The portrayal of the
homosexual lifestyle as indistin-
guishable from traditional life-
styles based on family-centered,
monogamous, heterosexual
marriage.

The 10 Percent Myth

It is routinely reported that
10 percent of the population is
homosexual. But such a state-
ment ignores a number of
recent studies which show that
the incidence of homosexual
behavior in the general popula-
tion is less than three percent
and may be as little as one
percent.

The 10 percent figure is
derived entirely from the

The incidence of
homosexual behavior is
less than three percent
and may be as little as

‘one percent.

studies of pioneer sex re-
searcher Alfred C. Kinsey, an
Indiana University zoologist,
who authored Sexual Behavior
in the Human Male in 1948,
and Sexual Behavior in the

Human Female in 19532 Based

on 12,000 individual interviews
conducted by Kinsey and his

staff, Kinsey estimated that 10
percent of males are homo-
sexual for at least three years
during a portion of their lives.
For females, Kinsey said, the
figure was less than five percent.

Despite a number of ques-
tions about Kinsey’s methods
and ethics (see sidebar on page
3), Kinsey’s findings have taken
on a life of their own. They
have been quoted approvingly
by cultural architects such as
Playboy publisher Hugh Hefner,
and repeated without qualifi-
cation by dozens of mainstream
publications. .

To cite a few recent examples
using the 10 percent figure:

® Newsweek magazine, in a
recent article on gays in the mil-
itary, reports that “like the pop-
ulation at large, the armed
forces are 10 percent gay;”

® In his book, What You
Can Do to Avoid AIDS, Magic
Johnson writes, “Many experts
believe that 10 percent of the
population is gay and lesbian.™

® Parade magazine, which
has a weekly circulation of 36
million, recently ran a story
which cited “the estimate of 10
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TESTIMONY OF R. STEPHEN WHITE
IN OPPOSITION TO
HB 547

My name is Steve White. I am a fifth generation Montanan, and am
speaking in opposition to HB 547.

The contention by proponents of HB 547 that Montana's Human
Rights Laws need to include "perceived sexual orientation" as a
civil right is inapplicable. In order for equal protection to
attach there must be first, an identifiable "suspect class", and
two, that the "suspect class" must be treated dissimilarly by the
statute in question.

A "suspect class" is a group of people who share common,
recognizable "immutable characteristics" and because of such
distinctive traits, are given special treatment by law. Examples
of such traits are race, gender, and national origin.

Neither homosexuality nor sexual preference is considered a
suspect class by any U.S. or Montana Supreme Court decisions.
See, Palmor v. Sodoti (1984), Craig v. Boren (1976), Graham V.
Richardson (1971), Mathews v. Diaz (1976). Homosexuals do not
constitute a constitutionally recognizable class as required by
law, because they are not distinguishable from the rest of
society by certain objective "immutable characteristics" such as
race, gender, or national origin. Shared attitudes of preferences
of any kind does not establish a recognizable class, because they
are subject to change. (Buchanan v. Kentucky (1987)).

Recently when HB 215 was introduced, the citizens of Montana made
their voices heard here in Helena. To consider the addition of
"perceived sexual orientation" to our present Human Rights Laws,
a behavior which is presently illegal, makes no sense.

As a business owner I have employed a homosexual, maybe even more
than one. This individual was a good worker, and I treated him no
differently than any other employee. But I am sure I would be at
risk if he were to have discovered that I was morally opposed to
his sexual behavior. I would fear that if after a fair analysis
of his work, he had to be dismissed, it could be perceived that
he was terminated because of perceived reasons. Working with an
over zealous lawyer wishing to prove his point using this
proposed law change, I would find myself in an expensive court
battle. '

Homosexuals have the same legal rights that all individuals
currently have under law, (i.e. the right to vote, freedom of the
press, freedom from unlawful arrest, the right to make contracts,

Y



etc.) It is wrong for homosexuals to imply that they lack
adequate civil rights without the special provisions which are in
this bill.

This is the fourth piece of legislation introduced in this
session. I have attended every hearing. We were told in HB 215,
that there was no agenda involving that bill. SB 236, the sexual
harrassement bill, the same thing was stated. And more recently,
testimony regarding the hate crimes bill, HB 416, assured us that
there was no agenda. These four bills together address every
element of the gay agenda.

This bill, HB 547, grants special civil rights to individuals
which have elected to conduct themselves in a way which is
contrary to current Montana statute. I urge you to oppose the
modification of our current human rights law, by voting against
HB 547.
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-ANOTHER: VOICE:-

ANTOLERANCE.-.IN. THE NAME -OF I TOLERANCE

If ?m wo% mooﬁm can’t live by their .Hm&aosw_ ﬁa:m@ who nm:g

We Americans are litigious, to be sure, statutory bases, including the California
but there really ought to be a limjt. . “human rights” law and the federal Clvil

In court rooms (n Iilinois and California, Gary L. Bauer is Rights Act of 1964. :
the Boy Scouts of America have been fipzht- president of the While the courtroom combat turns on
ing off lawsuits designed to force them to Family Research | such lssuesas whether the Scouts are a “pri-
drop their “Boy Scout Oath™ and to admil an Council. He was vate volunteer movement.” a “public ac- &
openly homosexyal manp as a troop leader. formerly a noic commodaton” or a "business establish- PP

Founded in 1910, the Boy Scouts am a tic policy adviser ment,” the underlying issues are more
pervasive leature of the landscape of Amer- to President Ron- profound. Il a voluntary, traditional, non-

ought to protect the rights of groups like the
Scouts to live by traditional values if they so
choase. The right to associate with others
for the furtherance of shared values is an-
chored in the First Amendment. Yet these
%1{ litigants wish to limit that right, in the name
of tolerance.

Tolerance used S mean lUving and letting
] live But for a cerain type of activist today,

ican youth. This year is the 75th anniversa- ald Reagan. profit organization like the Boy Scouts of T it means making lists of “intolerant™ atti-
ry of the Scouts' congressional chaner. R 5 America cannot set its own standards and § Bl tudes, views and opinions — and stamping
Membership now runs over 5 million, in- guidelines, then arguably no private associ- . them out. That's the modern Idea of “diver-"
cluding the present writer. m g< _- w >=m= ation can. SUING SCOUTS: Wikam and Michael Ran-  sity™: everyone gets to be a liberalt

For the members, lheir families and the . The Utigants claim that Scouting will be  daf, 9, don't want to swear to God. One by one, activist attomeys are track-
many others that they have heiped, the X no less a good thing i It just adjusts to a low- lng down the hideouts of traditional values

Scouts are devoted to values as granite-sulid  “to help other peopie at all imes.,” and “to  er comimon denominator. Supporters of the  ordained for mankind — will have been and suing them for “discrimination.” This
as Pinkham Notch in the White Mountains  keep myself physicaily strong mentaily suits (the American Civil Liberties Union dealt deadly blows If these lawsuits suc.- time the Boy Scouts’ number came up

of New Hampshire or the Grand Tetons in  awake, and morally straight” prominent among them) argue that Scout- ceed. The less controversial values — hon- Fortunately, Judge Sally G. Disco in Cali-

the Wyoming Rockies. Two of the suits have been brought on be-  ing virtues like honesty, kindness and rever-  esty, kindness and an unfocused, undefined  fornia, ruling in one of the cases, recognized
But now, there are those who want to  half of wouid-be Scouts who refuse to ence will endure no matter who says the “reverence”™ — will survive, because the the Scouts’ right to define themselves.

change all that, - - pledge “duty to God.” The other invoives a2  oath or leads the troops on hikes and fietd ACLU and its allied litgants are willing to But until our society and our law Jearn to

What is Scouting’s offense? Well, look at  homosexual adult who charges that the trips. let them survive. But values that smack of
the Boy Scout Qath: a simple declaration of  Scouts have declined to make him & troop So they may — but what about certain moral and/or religious tradition will be
what has passed for centuries as basic civic  leader because his lifestyle violates the rule  other values? Two in particular — belief in  branded with something like outiaw status.

respect the right of group seif-definition the
way Judge Disco did, every organization or
association that is not already in lockstep
virtue, a 40-word commitment'~to do my thal members be “morally straight” and God, and belief that homasexuality is out of The law need not necessarily prefer ra-  with the social-liberal agenda will have to

best to do my duty to God and my counny,” “clean.” Each of the suits ailege various keeping with the order of nature that God ditional values over liberal values, but it ask itsell: Are we next?
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VOICE OF THE NORTH 4 AN/BOY LOVE ASSOCIATION

W,,wm %\;o, MMWPM

The Non‘h Americcm an/Boy Love Assocmhon

CONSTITUTION AND POSITION PAPERS

S

\; ('>
\.
‘:‘ t-\f The Constitution was adopted by the membership in December, 1980.
> The North American Mar/Boy Love Assoclation (NAMBLA) Is an organization founded in response lo the
«_@xlreme oppression of men and boys involved in consensual sexual and other relationships with each other. Its
-~ .. membership is open lo all individuals sympathetic to tharvboy love in particular and sexual ireedom in general.
Sa) NAMBLA is strongly opposed to age-of-consent laws and other restrictions which deny adults and youth the full
) ~. enjoyment of their bodies and control over their lives. NAMBLA's goal is to end the long-standing oppression of

-

5\\;“'-.\; men and boys involved in any mutually consensual relationship by:
~N R '
x N 1) building a support network for such men and boys;
o 2) educatlng the pubnc on the benevolent nature of marvboy love;

I b laabklan ~avy anAd athar mavomoante (ar eayviral tharatinn:
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27 ¥/o GWM 5'8", 140 Ibs, brown halr,

esneoyes.. Iooklng tomeetsomeonse
interestedtin ife outside the bars. |am
romantic, handsome. honest, seeking
new friends...possiblelover. TP#192001A

GWEF 46 touch ghare wunvnwywonmh
and wit with me. . Inteligence and
loyattyare the Goddess oitts thatbond'
us. We'llseek simple andsophisticated

adventures, reveling In the joyous
Anmrocliatian At e Dnr\’\lﬂ N Rr\v £VA8

“PERSONALS |"

sinlike the Marines, | am not looking for
a Few Good Men to send them off to
:i,,'ha Waer in tha (Sl Rother ke man

GWM: 40, 6', 1658, good body, young
" hearted, fun. dancer. talented,

Drasoan

/ﬂ" il 18) lﬁk

masculine. serlousrelationship minded

: 3?.- repiies.only, from ages + or - 30-38,
LPortland man jailed " || =5t oo
please. [havealot to offer to the nght
person. TP#19002A
m molesta\tlon Case | |7 o
! brunetts. sexuaclly experenced. non-
By DAVE HOGAN ) mlddle school teacher who Jumped " butch-seeks health-consclous Fernme
of The Oregonian staff to his death from Pottland’s. Vista — | for relationship. We make It how we
Bridge three days after he was want it. (Eugene Area) TP# 190034
&  Portland Police have arrested a  arrested in March 1991 on charges of
former Boy Scout leag'er on accu- sex abuse and dealing in child por- Lesblan, young 46, honest, good sense
. - sations that he fondied and sodo- nography. of humor. enjoys life, love and the
© mized two boys in his Southeast Two boys, ages 11 and 15, told pursult ot happiness. Looking for friends
i Portland pO"Ce earlier this month that Payne ard someone spec]o' to share these
apartment. - had fondled or orally sodomized things. TP# 190041
Dennis E. them at his apartment on several oc-
. Payne, 40, was casions since meeting him in early < GWM. 60. 6'+. 180# wanis a daonce
ks being held in 1991 at a Southeast Portland game ’ portn'er |n'Eugéneoreo Other sersual
the Justice arcade. The boys said they some- cndedoyoblenfeemer'lencesoreclso
. Center jail times ran away from home and ~ssibilifies. TP# 19005\
. Friday on four stamd ovdernlght with Payne, Fox- )
& counts of worth sald.
- third-degree After serving as assistant leader | SERVICES I
~ sodomy and for a Boy Scout troop in Newherg
4 two counts of from 1984 to 1986, Payne moved to - | Colon Cleaning & Detox sesslons
e cndangering _ _ California, said Smith of the Boy ’f avallable In PDX - Write, CM, PO Box
the welfare of PAYNE Séouts of America. - . . 6415, Portiand, OR 97228-6415;
a minor. , Payne returned to Oregon in 1988 : T v : :
Payne was an assistant leader for' but scout officials denied his request ., o . TRAVEL
E a Boy Scout troop in Newberg from  to resume scouting activities, Smith ?',’ ) . : } s :
1984 to 1986, but he has not been  sald. N |.
involved in the organization since “We heard some information that . | Madleseeksametovacationwith:long-
»  that time, said Douglas S. Smith Jr,  made us believe he did not meet our weaek ends and week-iong vacations
i scout executive for the Boy Scouts of  standards as a leader, so in the ' desired. Must be playful, fun, good
&  America Columbia Pacific Council. spring of 1988 we denied his applica. _sense of humor,and spontaneous. Call
Police arrested Payne Thursday tion to return to scouting,” Smith 503-7 - 4
¢~ after searching his apartment and  said. #
i two storage lockers at 1910 S.E. Ash Smith said that he could not dis- ORGANIZATIONS
% St., said Sgt. Derrick Foxworth, cuss detalls of the information about
spokesman for the Portland Police  Payne, but he said “it wasn't sexual Man/Boy love. NAMBLA seeks justice
».. Bureau. in nature” and it had nothing to do . | tor men and boys Interested In
In the search, investigators seized ~ with anything he did while he was 3 | consensual relationshi
o A A ps. Our monthly
b several items, including a note to  involved in scouting. its | Bulefin features news. ficion. letters
Payne from the North American “I don't have on record any alle- ictutes. Malled discre céub ; |
... Man/Boy Love Association and a  gations of a suxual nature (regarding piciures. screefty. scrioe
. Dlue binder with “a manuscript to  Payne) nor do I have any allegations $25/year NAMBLA, Dept. LN, POB 174,
& Jim Regier,” Foxworth said. of misconrluct as a' scout leader t NY.NY 10018.
James Regier was a Gresham  Smith sairl. .
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AMENDMENTS TO HOUSE BILL 487

1. Page 1, lines 8
Following: "SET"
Strike: ACTUARIALLY SOUND

2. Page 1, line 9

Following: ";
Insert: "PROVIDING FOR SUBROGATION;"

3. Page 1, line 24
Following: "benefits"
Strike: "and"

Insert: “,"

4. Page 1, line 24
Following: “set"

Strike: "actuarially sound"

5. Page 1, line 25

Following: "benefits"

Strike: "and services"

Insert: "and authorize subrogation by a workers' compensation insurer, without regard
to full legal redress, where an injured worker recovers against a third party
responsible for the worker's injury."”

6. Page 2, lines 11 through 14

Following: "FOR" ‘

Strike: the remainder of line 11 through line 14 in their entirety.

Insert: “for allowing the legislature to set eligibility criteria for workers' compensation
benefits, set limits on the duration and level of benefits and authorize subrogation
by a workers' compensation insurer, without regard to full legal redress, where an
injured worker recovers against a third party responsible for the worker's injury."

7. Page 2, lines 15 through 18

Following: "AGAINST"

Strike: the remainder of line 15 through 18 in their entirety. :

Insert: "for allowing the legislature to set eligibility criteria for workers' compensation
benefits, set limits on the duration and level of benefits and authorize subrogation
by a workers' compensation insurer, without regard to full legal redress, where an
injured worker recovers against a third party responsible for the worker's injury."
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HB 487
Submitting to Voters Constitutional Amendment Allowing Legislature to Set Worker's
Compensation Benefits and Eligibility Criteria

Recommend:
Do Pass

Mr. Chairman: Ladies & Gentlemen of the Committee:

| am Harlee Thompson, manager of Intermountain Truss in Helena, and a
delegate from the Montana Building Industry Association to the Coalition for Worker

Compensation System Improvement (CWCSI). é%
HB 487 is a critical component of this committee’s efforts to implement real -
change in Montana’'s Work Comp system. We have seen in previous legislative %ﬁ

sessions attempts to control the number of injury cases which find their way to
Montana's court system. These attempts have virtually ail met with failure, because of

court rulings which are counter to legislative and public intent. o

This proposed constitutional amendment allows the people of Montana to
determine which political entity should hold authority for the determination of worker’s
compensation benefits and eligibility criteria. You have seen the voters of Montana in
a near state of rebellion concerning the amount of public debt created, in part, by a
high number of court settlements in excess of scheduled benefit payments. It is the
Legislature, and the Montana voters who elect them,--not the court system- that has
responsibity for this liability.

It has become impossible for insurer's to predict in a sound actuarial manner
rates and benefit liabilities when the establishment of those criteria is subject to the :
whims of the court system, where the party with the best attorney is most likely to "
prevail. :
It is not the intent of this legislation to limit the rights of workers to full |

compensation for the full extent of their injury. It is an attempt to let the people of
Montana give to the Legislature authority to set benefit criteria which are in realistic
proportion to revenues received. This legislation does not limit the rights of the worker L
to sue for negligence or any other civil tort action, it only prevents the court from
legislating Work Comp benefits and eligibility criteria.
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i Rep. Russell Fagg, Chair
House Judiciary Committee
Room 325, State Capitol
- Helena, MT 59620
: RE: HB 487
-
Mr. Chair, Members of the Committee:
- Thank you for this opportunity to express MTLA’s opposition to HB 487, which asks
voters in the next general election to approve constitutional amendments regarding
ﬁ workers compensation. MTLA opposes the bill for several reasons:

1. The bill as drafted means what it says and nothing more. Attorneys are often
accused, and often justly, of reading into law meaning that was never intended. In this
- case, however, MTLA believes that the new language at page 1, lines 23-25 of the bill

adds virtually nothing to current workers compensation law. Of course "[t]he legislature
E may set eligibility criteria for workers’ compensation benefits"--it’s been doing precisely

that for decades. And of course the legislature has the authority--if not the capability--to
"set actuarially sound limits on the duration and level of benefits and services," at least
%n- for the State Fund if not for private insurers and self-insurers. (Note, though, that even
benefits capped at $1 per year can be "actuarially sound.")

2. If proponents of HB 487 assume that the amendment on page 1, lines 23-25,
™ will prevent the Montana Supreme Court from reviewing workers’ compensation statutes
enacted by the Legislature, they are mistaken. Nothing in the new language operates to
do so. Nothing in the new language conflicts with existing constitutional principles of
equal protection, due process, or the essential nature of workers compensation as a
broad bargain between employers and employees. If proponents of HB 487 want to
insulate legislation from court review, they should say so directly to this committee and
to the voters who must consider a constitutional amendment:
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TESTIMONY IN SUPPORT OF HB624
ANNE L. MACINTYRE, ADMINISTRATOR
HUMAN RIGHTS COMMISSION
February 17, 1993

Bill Title

An act revising the procedural provisions of the human rights
laws to extend the period for filing of complaints concerning
discrimination is employment, public accommodations, housing,
financing and credit, education, state services, insurance, and
retirement plans; revising procedures for pursuing complaints in
court; amending sections 49-2-501, 49-2-504, 49-2-509, 49-3-304,
49-3-307, and 49-3-312, MCA; and providing an effective date and
an applicability date.

Purpose

The purpose of this legislation is to revise the procedures for
pursuing human rights complaints both before the Commission and
in court to provide for more consistent procedures between the
different types of cases. Specifically, the bill allows the
complainant to file a complaint directly in district court rather
than being required to file with the Commission and waiting for
12 months before a court complaint can be filed. The bill also

extends the time for a complainant to file a complaint from 180
days to one year.

Background and Rationale ST

Representative Cobb has introduced HB624 at the request of the

Human Rights Commission. The bill is a technical procedural bill
which does three things:

1. First ahd foremost, it eliminates the requirement that
complainants file discrimination complaints with the Human
Rights Commission before the complaints can proceed to
court. This is primary reason Representative Cobb is
carrying this bill. The growth in the number of cases being
filed with the Commission exceeds the capacity of the agency
to handle the cases without increased resources and

Rep. Cobb is particularly sensitive to this problem because
he has served on the subcommittee which considers the
Commission's budget for several years. Section 3 of the
bill allows direct court filing of complaints arising under
Title 49, chapter 2, MCA, by eliminating the existing
requirements for filing a complaint in district court at
page 5, line 3 through page 7, line 4. Section 3 then
inserts new language concerning the filing of complaints in
court at page 7, line 5, through page 8, line 9. Section 7



of the bill makes the same set of changes for complaints
arising under Title 49, chapter 3, MCA.

2. Second, HB624 modifies the statute of limitations for
filing discrimination complaints to make it consistent with
other laws. This change occurs on page 3, line 8 of the
bill for complaints arising under Title 49, chapter 2 and at
page 9, lines 23-24 for complaints arising under chapter 3.
When the human rights laws were enacted in the mid-1970s and
continuing until 1991, the statute of limitations for filing
all types of complaints with the Commission was 180 days.

In 1991, the legislature substantially amended the housing
discrimination provisions of these laws to attain conformity
with changes in the federal law. One change required for
federal conformity was to extend the length of time allowed
to file housing discrimination complaints to one year. 1In
the opinion of the Commission staff, it is difficult to
justify a difference in the length of time allowed to file
different types of complaints arising under the same law
against an equal protection claim. It also makes
administration of the laws more difficult. Since we cannot
shorten the period of limitation for housing complaints, we

are requesting that the period be increased for other
complaints.

HB624 also makes the court filing prov151ons for hou51ng and
non~-housing complaints consistent.

The statute of limitations for non-housing complaints under
the human rights laws is the shortest in any statutes I am
aware of. The statute of limitations for wrongful discharge
complaints, for example, is 1 year, the same as the

limitation period would be to file with the Commission under
HB624.

3. HB624 eliminates the concept of removal to court,
commonly referred to as issuance of a "right to sue letter"
from the procedural provisions of the human rights laws.
This is accomplished by striking the language at page 5,
line 3 through page 6, line 1 and similar language at pages
11-12. The concept of obtaining a right to sue makes sense
only if the complainant is required to file with the
Commission in the first instance.

The Human Rights Commission is a neutral adjudicative agency for
discrimination complaints filed under the Montana laws
prohibiting discrimination in employment, housing, public
accommodations, and other areas based on race, color, national
origin, sex, marital status, familial status, age, physical or
mental handicap, creed, religion, and political beliefs. The
legislature has assigned enforcement of these important rights to
an administrative agency for several reasons:

2
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1. The legislature believes it is important to have an
administrative agency involved in adjudication of these
important rights because the public interest in eliminating
discrimination is very important. The agency is charged
with the elimination of discrimination in the cases in which
it finds that the law was broken..

2. The legislature believes it is important to assign
adjudication of these matters to a body with expertise in
the particular area of law.

3. The legislature wants a speedy, efficient remedy for
discrimination cases.

The existing law requires that discrimination complaints be filed
with the Commission and establishes a two step process for the
Commission to handle the complaints. 1In the first step, the
Commission staff investigates the complaints and attempts to
resolve them through mediation. If the case is not resolved at
the informal stage, the Commission, acting as a quasi-judicial
body, holds a hearing. A court alternative to the administrative
hearing exists if the complaint has been filed with the
Commission for more than 12 months and the Commission has not yet
held a hearing and in certain other circumstances.

The Commission would not be requesting this legislation were the
system working as the legislature intended. Over the past 5
years, however, the system for handling discrimination complaints
has become overloaded. The number of new complaints filed
annually with the Commission has increased from 294 in FY88 to
551 in FY92, an 87% increase. We are expecting an even larger
number of new filings in the current fiscal year. As of

January 31, we had 347 cases which could not even be assigned for
investigation. We have 4 investigators who can process
approximately 100 cases per year. Despite this very high level
of productivity for agencies like ours, the system needs a
mechanism to address the workload overload.

Obviously, this bill will not eliminate all of the problems
associated with the growth in workload. It will, however,
eliminate a particularly unfair aspect of the system for those
complainants who would prefer to take their complaints to court
in the first instance. It makes no sense to have them be
required to file with the Commission, wait for 12 months, then go
to court if the Commission has no chance of completing its
processing in that time. It will also remove some of the
inconsistencies which now exist between housing cases and non-

housing cases, and I respectfully request that the Committee give
it a do pass recommendation.

I also want to call the Committee's attention to a problem with
the bill. At page 8, lines 20-21, the bill allows for a court to

3
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award punitive damages in a discrimination case brought in court
under Title 49, chapter 2. 1In preparing my testimony last night,
I was surprised to see this provision, even though my office
drafted this bill. My recollection is that the Commission staff
had decided not to include this provision in the final draft of
HB624. The fact that it is not included in the similar section
at page 15, line 6 bolsters my recollection that we had decided
not to include that provision. Punitive damages are required in
the housing procedures as a federal conformity issue and are
included at § 49-2-510(6), MCA. The decision whether to include
them in this bill is a policy question for the legislature. My
only concern is that we maintain consistency between chapters 2
and 3 on this point, so an amendment is required to either the
language on page 8 or the language on page 15.

I also have several very minor amendments for clarification. The
bill does not amend the procedures for complaints of housing
discrimination, but somehow the word "housing" was included in
the title. Since we are attempting to make the procedures for
all other types of complaints consistent with the procedures for
housing, the word "housing" should be stricken from the title.

My second amendment amends the catchline of § 49-2-501, MCA.



Amendments to House Bill 624 (introduced copy)

Prepared by Anne L. MacIntyre
February 16, 1993

1. Title, line 8.
Strike:  "HOUSING,"

2. Page 2, line 20.
Following: "Filing complaints" (catchline)
Insert: "with commission"
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Amendments to House Bill 610 (Whalen)

l.

Page 10, line 2.
After: "penalties"
insert: ", costs, and fees"

Page 15, line 6.
After: "meot"
insert: "not"

Page 16, line 15.
After: "patient’s"
insert: '"or resident’s"

Page 17, line 5.
After: "board"

insert: "or approriate court of law"
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