
MINUTES 

MONTANA SENATE 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By Chair Bianchi, on February 12, 1993, at 1:04 
p.m. 

ROLL CALL 

Members Present: 
Sen. Don Bianchi, Chair (D) 
Sen. Bob Hockett, Vice Chair (D) 
Sen. Sue Bartlett (D) 
Sen. Steve Doherty (D) 
Sen. Lorents Grosfield (R) 
Sen. Tom Keating (R) 
Sen. Ed Kennedy (D) 
Sen. Bernie Swift (R) 
Sen. Chuck Swysgood (R) 
Sen. Henry McClernan (D) 
Sen. Larry Tveit (R) 
Sen. Cecil Weeding (D) 
Sen. Jeff Weldon (D) 

Members Excused: None. 

Members Absent: None. 

Staff Present: Paul Sihler, Environmental Quality Council 
Leanne Kurtz, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

committee Business summary: 
Hearing: SB 320, SB 339 

Executive Action: None. 

HEARING ON SB 320 

opening statement by sponsor: 

Sen. Henry McClernan, SD 34, distributed a breakdown of what SB 
320 does (Exhibit #1). He said section 1 requires that appeals 
on exploration licenses and operating permits be filed within 30 
days of issuance of the permit or license. Sen. McClernan said 
this time period is consistent with the Montana Administrative 
Procedures Act, Forest Service regulations and Bureau of Land 
Management (BLM) regulations. He added it is also consistent 
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with Department of Natural Resources (DNRC) procedure for 
granting water discharge permits. Sen. McClernan said section 2 
requires injunction seekers to post a bond, which, he noted is 
the most contentious part of SB 320. He said the intent of the 
section is to discourage what the mfning industry views as 
"frivolous and harassing appeals". Current law says a judge may, 
but does not have to, require injunction seekers to post a bond. 
Sen. McClernan stated section 3 allows a judge to decide whether 
an unsuccessful plaintiff must pay court costs and attorney's 
fees. He added there are proponents to the bill who will 
challenge the perception that environmental organizations do not 
have the money to pay the court costs and attorney's fees. Sen. 
McClernan stated sections 4 and 5 clarify the process for 
amending permits. He added the sections distinguish new 
activities outside the mine permit area from ongoing, permitted 
activities within a mining permit area. He stated SB 320 
addresses major and minor permit amendments, leaving the decision 
of how to classify amendments to the Department of State Lands 
(DSL). Sen. McClernan said revisions occurring within a 
permitted area would be exempt from further environmental review. 
He added DSL would be able to decide whether or not an 
environmental review is warranted. Sen. McClernan discussed 
Section 6, which allows a mining company to choose from a list of 
3 contractors selected by DSL to conduct an Environmental Impact 
Statement (EIS). He stated Section 7 requires DSL to provide 
clear and convincing evidence indicating why the department has 
denied a permit. 

Proponents' Testimony: 

Gary Langley, executive director, Montana Mining Association 
(MMA), said he wished to focus his comments on sections 2 and 3. 
He disputed environmental groups' claims that they do not have 
the money to post bonds or pay court costs and attorneys' fees. 
Mr. Langley distributed handouts detailing the finances of 
environmental advocacy groups (Exhibit #2), claiming the groups 
have "plenty of money" to spend on bonds, court cases and legal 
fees. Mr. Langley said under the Freedom of Information Act, 
environmental groups are allowed to collect fees when they win an 
appeal or lawsuit against the federal government. Mr. Langley 
said he believes SB 320 protects the public interest because it 
protects mine workers from "frivolous threats to their jobs and 
livelihood". 

Ward Shanahan, representing stillwater Mining Company, expressed 
his support for SB 320, noting his law firm was instrumental in 
drafting portions of the bill. 

John Fitzpatrick, Pegasus Gold corporation, said his company has 
spent three years dealing with harassing lawsuits involving the 
Zortman/Landusky mine. He said in 1989 Pegasus Gold filed for a 
permit to develop the Sullivan Park area. The company had a 
cultural resource assessment conducted, which did not identify 
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any historic or cultural sites in the area. He said Pegasus 
supplied that material to the Department of State Lands (DSL) and 
the Bureau of Land Management (BLM). Mr. Fitzpatrick stated BLM 
consulted with several tribal elders to investigate compliance 
with the National Historic Preservation Act and the American 
Indian Religious Freedom Act. He stated that the consultation 
did not identify any culturally significant sites within the 
proposed project area. Mr. Fitzpatrick said Pegasus recently 
conducted another cultural resource study during which over 60 
people were interviewed and nothing of cultural significance was 
found. He said the company has gone through two appeals, the 
appellants claiming that the National Historic Preservation Act 
had been violated. He said the act "can't be violated if there 
are no sites", and the appellant group is using the appeals 
process as a way of harassing the company. SB 320 helps "level 
the playing field" and puts more of the burden on the appellants 
to sUbstantiate their claims. 

Brandi Reel, Whitehall high school student, said her father works 
at Golden Sunlight mine. She said her parents would not risk 
applying for a loan to finance her college education if her 
father's job and income are at risk. 

Jamie Miller, Whitehall high school student, said SB 320 would 
help make the mining industry more secure in Montana. She 
discussed Golden Sunlight mine's activities in the Whitehall 
community. 

Tamara Johnson, wife of an electrician employed at Golden 
Sunlight Mine and member of citizens united for a Realistic 
Environment (CURE), said people who depend on the mine for their 
livelihood need the security of legislation like SB 320. Ms. 
Johnson discussed how the 1992 lawsuit filed against Golden 
Sunlight Mine stalled the mine's expansion and disrupted her 
family's life. 

Darrell Martin, a Zortman mine employee, discussed how lawsuits 
put mine operations on hold and said groups that sue should be 
held accountable for their actions and "false accusations". He 
noted he is a member of the Gros ventre tribe and said groups who 
sue mining companies attempt to show that certain areas are holy 
ground, when in reality they are not. He added it is a tactic to 
hold up the mining companies. 

Russ Ritter, director of government/corporate relations for 
Montana Resources, said mining is a cornerstone of Montana's 
economy. He said the mining industry wants to be a partner in 
the environment and not a victim of it. 

Peggy Trenk, executive director, western Environmental Trade 
Association (WETA) said mining companies cannot be "bushwhacked 
at the eleventh hour" in the permitting process if Montana 
intends to promote a healthy business climate. 
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Ron Dorvall, Whitehall resident and Golden Sunlight employee, 
said SB 320 would strengthen Montana's mining industry. He said 
hundreds of thousands of tax dollars are spent defending a state 
agency's actions every time a mining permit is issued and 
"unscientifically" challenged. Mr. Dorvall stated SB 320 would 
force groups who contest permits to add credence to their 
challenges. 

Other proponents, stating their name and residence: 

Diane Jordan, Butte resident 

Leonard Dueck, Whitehall resident 

Jim Miller, Whitehall resident 

Karen Choquette, Whitehall resident 

Brad Reel, Whitehall resident and member of citizens United for a 
Realistic Environment (CURE) 

Martin Johnson, Whitehall resident and member of CURE 

Charles Hoffman, Billings geologist representing Western States 
Public Lands Coalition 

Opponents' Testimony: 

Mona Jamison, a Helena attorney representing Mikelson Land 
Company, stressed her client is not a public interest group or a 
large corporation. She said SB 320 would have a "chilling 
effect" on her client's ability to seek guidance and redress in 
the courts on what he believes are actions that would have an 
impact on his rights and his land. Referring to Section 2, Ms. 
Jamison 'said the legislature should not dictate to the judiciary 
that bonds are required in all cases. Ms. Jamison said the bond 
requirement in SB 320 would impede a citizen's right to 
participate in the judicial process. Ms. Jamison said allowing 
the court to assess attorney costs and court fees (Section 3) 
would also discourage individuals from getting involved in the 
court system. Ms. Jamison discussed major and minor permit 
amendments addressed in section 4 and said the Montana 
Environmental Protection Act (MEPA) has worked to the advantage 
and disadvantage of both plaintiffs and defendants in mining 
litigation. She said authorizing the Department of State Lands 
(DSL) to develop rules will subject those rules to political 
influence which can change every four years. Ms. Jamison said 
section 5 "builds in bias" because it puts the fear of not being 
chosen into various consultants, who do not want to risk being 
passed over for further consulting work. 
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Robert Gopher, Great Falls resident, submitted written testimony 
(Exhibit #3). 

George Horse Capture, Gros ventre tribal member, said an average 
citizen should not have to post a bond to object to a mining 
permit. He stated if SB 320 passes, hardrock mining corporations 
would be allowed to police themselves, and would be "free to 
destroy and pollute". Mr. Horse Capture said citizens and small 
organizations cannot afford to post bonds and would be excluded 
from the right of legal redress. 

Joseph Azure, Assiniboine tribal member, chair of Red Thunder 
Inc., and member of the Fort Belknap Environmental Protection 
committee, said heavy metals have affected children on the 
reservation. He added sacred sites are being destroyed. 

Richard Parks, business owner in Gardiner and chair of the 
Northern Plains Resource Council (NPRC), read from written 
testimony (Exhibit #4). 

Bruce Farling, Clark Fork-Pend oreilles Coalition submitted 
written testimony (Exhibit #5). 

Kim Wilson, Helena attorney, said he is representing appellants 
in the Golden Sunlight lawsuit and noted that Golden Sunlight has 
been able to continue operations since the lawsuit was filed. He 
stated Judge Honzel ruled against the state's motion to dismiss 
the lawsuit on constitutional grounds. Mr. Wilson said the 
Golden Sunlight suit has become a "fairly significant 
constitutional challenge." 

Other opponents: 

Donovan Archambault, Fort Belknap Tribal Council 

Mark Gerlach, Blackfoot chapter, Montana Trout Unlimited 

Becky Garland, Blackfoot chapter, Montana Trout Unlimited 

Jean Clark, Sweetgrass county rancher and member of NPRC 

Tootie Welker, Montana Alliance for progressive Policy (MAPP) 

Sherm Janke, Montana chapter of the Sierra Club, submitted 
written testimony (Exhibit #6). 

Jim Barrett, Beartooth Alliance 

Linda McMullan, Big Timber rancher 

Heidi Barrett, Cooke City resident 

Farwell smith, Big Timber rancher 
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Ionia Phebus, Baker resident 

Julia Page, Gardiner resident and member of NPRC 

Charles Ereaux, Fort Belknap sheep rancher 

Cesar Hernandez, ·Cabinet Resource Group (Exhibit #7) 

Susan Pauli, Sweetgrass county resident and member of NPRC 

Wade Sikorski, NPRC 

Jim Peaco, Cooke City resident, submitted written testimony 
(Exhibit #7A). 

Informational Testimony: 

John North, Department of State Lands, submitted written 
testimony suggesting amendments (Exhibit #8). 

Closing by Sponsor: 

Sen. McClernan discussed Montana's economy, stating much of the 
money mining companies make stays in Montana. He said SB 320 
will make mining a little less expensive, which will translate 
into more long-term, good paying jobs. 

HEARING ON SB 339 

Opening statement by Sponsor: 

Senator Cecil Weeding, SD 14, described the history of SB 339 and 
said the bill provides for a local referendum "in the instance of 
an application for a megalandfill or a hazardous waste facility." 
Sen. Weeding said the 1991 legislature passed the Megalandfill 
Siting Act. He added some southeastern Montana residents were 
faced with the location of an out of state megalandfill in their 
area. He said they did not believe the act provided for a 
process which addressed their concerns during permitting. Sen. 
Weeding said waste.management is not an exact science and 
accidents happen. He stated people living near a proposed site 
should have the opportunity to refuse to take the risk. Sen. 
Weeding said SB 339 mirrors West Virginia legislation that has 
been on the books for about 4 years. The law has been challenged 
in the West Virginia supreme court and found to be legal. 

Proponents' Testimony: 

Paul Hawks, Sweetgrass county rancher and chair of NPRC's 
legislative task force, said citizens are concerned about the 
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impact of importing waste from other states. He said NPRC 
believes a referendum is the fairest way to resolve a 
megalandfill siting issue. Mr. Hawks quoted the Ninth Circuit 
Court of Appeals' ruling on west Virginia's law. The court said 
a referendum is an "exercise by the voters of their traditional 
right ••• to override the views of their elected representatives as 
to what serves the public interest." Mr. Hawks said SB 339 would 
require a majority vote in each of the counties holding a 
referendum. 

Glenn Rugg, a Plevna rancher, said Ross Electric wants to locate 
an incinerator near Baker to dispose of transformers filled with 
PCB oils. Mr. Rugg said the company has operated in Washington 
state for several years, and has never been in compliance with 
the law. He discussed the problems people have had trying to 
discourage the company from locating in the area and said 
citizens should have the right to express their views. 

Wade Sikorski, Fallon County resident, said SB 339 is essential 
because the local government is inadequately addressing the needs 
of people in Fallon County. He said the county's economic 
development corporation invited Ross Electric to Baker, claiming 
the company would promote economic development, add jobs, and 
increase the tax base. Mr. Sikorski stated in communities where 
facilities like Ross Electric have located, property values have 
declined, unemployment has decreased and the tax base has eroded. 
He said dioxins, furans, and heavy metals go up the stack and 
disseminate on neighboring property. 

Jordan Shapiro, student board member, Montana Public Interest 
Research Group (MontPIRG), submitted written testimony (Exhibit 
#9) • 

Louis Jensen, Baker resident and member of NPRC, said citizens 
should have the right to participate in decisions affecting their 
communities. . 

Jean Charter, Shepherd resident and member of NPRC, said people 
should have a right to a referendum. 

Iona Phebus, Baker resident, said a megalandfill may open in her 
community, and people are concerned that hazardous waste will be 
dumped in the area's landfill. She said Baker citizens should be 
able to vote on the issue. 

Jean Clark, NPRC and the Cottonwood Resource Council, said her 
organization supports SB 339. 

Drury Phoebus, Baker resident, said people have asked the county 
commissioners to respond to their concerns, but they have not. 
He added citizens should have a right to a referendum. 
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Richard Berg, Lennup resident, said SB 339 "is not an 
obstructionist bill". He said no community in Montana would 
object to an environmentally responsible, well planned project. 

Other proponents: 

Heidi Barrett, Cooke City resident 

Jim Barrett, Cooke City resident and member of the Beartooth 
Alliance 

Donovan Archambault, Fort Belknap tribal member 

Charlie Ereaux, Fort Belknap resident 

Linda McMullan, Big Timber rancher 

Diane Lohrer, Big Timber resident 

Susan pauli, Big Timber resident 

Opponents' Testimony: 

Jerome Anderson, representing Holnam Inc., said Tom Daubert, 
representing Ash Grove Cement wished to be on record in 
opposition to SB 339. Mr. Anderson stated he sympathizes with 
the concerns of Fallon County residents, but said there are other 
ways to handle the problem than with SB 339. Mr. Anderson said 
Montana needs to develop the ability to deal with hazardous and 
non-hazardous waste within the state. He said if Montana does 
not develop its own disposal facilities, other states may stop 
taking Montana's waste, and the state may begin losing federal 
superfund money. Mr. Anderson said it would be crazy for a 
company to invest time and money in a project if a community can 
stop the siting of a facility anytime before a permit is issued. 
He said SB 339 completely ignores DHES's permitting process, 
which, he added, allows for a great deal of public input. Mr. 
Anderson said a referendum would be decided on emotion and 
rhetoric, rather than science and fact. 

John Fitzpatrick, Pegasus Gold Corporation, said SB 339 is bad 
public policy. Referring to SUbsection 3, lines 21-25, he said a 
project could be killed if citizens in Treasure County rejected a 
megalandfill and people in Yellowstone County overwhelmingly 
voted for it. Mr. Fitzpatrick said SB 339 allows the "one man, 
one vote" principal to be "trampled into the mud" in the name of 
environmental protection. Mr. Fitzpatrick stated democracy works 
best when there is an informed electorate. He said SB 339 calls 
for a referendum before studies are completed, allowing the 
election to be based on hysteria and accusations. 
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Jim Flisrand, City of Billings, said the 25 mile radius 
requirement in SB 339 would involve three counties in determining 
the future of the Billings landfill. He said the Billings 
landfill is a regional landfill for a number of communities in 
the area. Mr Flisrand stated SB 339 would restrict the service 
the Billings landfill would be able to provide. 

David Nation, general manager, Special Resource Management (SRM) , 
said SRM is a full service waste management and environmental 
services firm. He said SRM has worked with the regulating 
community, to help manage waste. Mr. Nation said SRM believes in 
the value of public involvement to develop siting criteria "which 
establishes objective, measurable frameworks for evaluating the 
relative advantages and disadvantages of a proposed site." Mr. 
Nation said SB 339's shortcomings are straightforward. He added 
the provisions for encouraging public participation is already 
well established in existing regulations and law. Mr. Nation 
objected to the definition of dangerous wastes, as it combines 
different types of waste with different risks and regulatory 
requirements into one category. He stated the proposed location 
and distance requirements are in reality siting criteria that 
"superimpose SUbjective standards over substantive technical 
data." Mr. Nation said SB 339 complicates a successful 
permitting process without producing any new benefits. 

David Owen, Montana Chamber of Commerce, said the regulatory 
process is thorough and fact-based, while most elections are not. 
He said he does not think the election process is appropriate to 
deal with waste management issues. 

Peggy Trenk, western Environmental Trade Association (WETA) said 
SB 339 is bad public policy. She said WETA objects to holding 
referenda before local governments can act. Ms. Trenk said under 
existing law, citizens are already able to express their opinion 
on issues affecting the health, welfare and economy of their 
communities. 

Don Sterhan, representing Western Recovery Systems, a company 
proposing to locate a medical waste incinerator in Ringling, said 
decisions should be based on science, not emotion. Mr. Sterhan 
stated the current public hearing system is working well. 

Questions From committee Members and Responses: 

Sen. Hockett said he did not hear a single supporter for the 
incinerator at the hearing last summer in Ringling, while about 
200 people spoke in opposition. He asked Mr. Sterhan to comment 
on his perception that people can testify against something, but 
the industry does not have to listen. Mr. Sterhan said there 
were supporters at the public meetings, but they were not the 
vocal majority. 
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Sen. Keating asked if Ross Electric had entered the health 
department's permitting process. Roger Thorvilson, DHES, said 
Ross Electric as not applied for a permit. Sen. Keating asked 
Mr. Thorvilson if Ross Electric's activities were against the 
law. Mr. Thorvilson said the company has not violated any laws. 

closing by Sponsor: 

Sen. Weeding said SB 339 allows for a referendum, it does not 
require one. He said Mr. Anderson and Mr. Fitzpatrick presumed 
in their testimony that citizens are not well enough informed to 
make an intelligent decision. Sen. Weeding reiterated that waste 
management is not a perfect science, and judgements on the 
effects of it are made all the time. He stated a community 
should not be burdened with a project the people find 
objectionable. 

ADJOURNMENT 

Adjournment: 3:00 p.m. 

DB/lk 
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Senate Bill 320 

1 . 30 day limit for permit review. 

2. Bond for injunction seekers. 

3. Unsuccessful plaintiff pay costs and attorney fees. 

4. "Amendment" to increase or decrease permit area. 
Major/Minor Amendments 
"Revision" in operating plan for modification within 
permit area. 

5. EIS contractor from list of three (3) acceptable to 
department. 

6. Permit denial for clear and convincing evidence. 

SENATE NATUR/AL RESOURCES 
EXHIBIT NO,-r---. __ _ 

DATE ;;l 7;;)",/1-3 
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For Some People, 
EARTH DAY 

WA·SPAYDAY. 
Jay Hair, Natiolw.l Wildlife Federation $200,000 salary 

$125,000 salary 
$120,000 salary 
$120,()00 salary 
$117, 000 salary 
$100,000 salary 

Fred Krupp, Environlnental Defense Fund 
Peter Berle, National Audubon Society 
George Fralnpton Jr., Wilderness Society 
Jo/znAdams, Natural Resources Defense Council 
Rupert Cutler, Defenders of Wildlife 

W hUe evel}'one call claim some credit for EaJ1h Day, the 
bi&.r;est 1,vinl1ers are the lvell-paid evangelists of the "eco­
anxiety indusny." H/71enel·er they preach about a new 
"crisis," their salaries and groups' contributions go up. 

HTe alllvant a clean envirollment. And ilZ the 20 years 
since the first EaJ1h Day, lve can, as a nation, be justifia­
bly proud that lve have incolporated enVirOl1l71ental 
values into Ollr lives. 

But for most people, pm1icularly workers, eVel)! envi­
ronmental benefit caJ77·es a cost, whether it's une171ploy-
171ent,. social disl1lptiol1, depressed propel1y values, in-
creased plices or higher taxes. ; 

The elite environmentalists can absorb those costs c:.~. i. i;.-.{UtiAl RESOURCE.S 
their sa la ries rise; ivorking people can't. c;H,DlT NO. m 

Let's find a balance. DATE -:;? II z" :3 
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Fun 'is 
By If' ';I/i/,m: 

/""'---~ ..,,-c:::;- ,. 
-.........::.-- .... -

• 
nle en:,\,', , 

Chances are that federal taxpayers 
will gi\'e environmental groups a 
bOllJ1,t!' fo£#i....w.a~le spotted-

0'\\"1 la'\\'suit thatwill reStnictJre the - \"~" 
timber industry in tJ;1S.J:.a~"\onh-
west. The Seattle Audu~ocier\' and 
other groups ha\'e asked the coun to 
a\\'ard fees under pro\'isions of federal 
la\'\' that pro\'ide the modern-day 
cqui\'alent of bountIeS and subsidis.s 
01' slich litigation, 

GO\'ernment-paid fees in other em'i­
ronmentaJ-group qses ha\'e nll1 in the 
hundreds of thollsands of dollars :uld 
a,ggreg:ne in the milJio,os, A new 
3""ward of $1.2 million in f~e 
surtace-mining case alone now is 
rending apppa!. ... ,.' , 

Making frequent use of the federal 
lawsuiI-subsidy, environmental lawyer~ 
and groups shape agency policy and 
regulatio~in ways that ha\'e broad '":>:> 

effects across'a' range of economic ,: 
actidlY and industries, 

The raxpayers'ubsidy'often comes at 
wh:n Fomler Deputy Attorney General 
D, Lo'\\'cll Jensen called the "silk-stock­
ing" rates charged by top corpor:ne la\V 

lirms, 1 he rct'S !l1JV he u~~ in..o!her 
Jilig:l!ionth:1t qu:Jlifjc~ ror oddilion:t1 

~ 



• • 
I I 

... ". ""'\.:'l -a., ,. """ ... 0' •• 

Frequent Filers 
~lore than 130 federal statutes and 

rhe EqLjal A~t.ffl.:.ice Act' pro\'ide 
for pa\'ment ofifees T~§Gits against the 
federai gO_~~t~ne of r~e 
srarures reqUIre·.an annual pubhc repon 
on legal fees and recipients. Account­
ings are difficult to obtain. 

But accessible records indicate that 
since 1985 at least 105 payments h:n'e 

.been authorized for just three em'iron­
mental groups: the Sierra Club Legal 
Defense Fund ",Tth 5": th~:,\;l(u'pl 
Resources Defen~e Council. ~4: and the 
En\'ironmental Defense Fund. 18. The 
figures may retlect multiple payments 
in single cases. 

The ,jeff"! C'"b I en,) Defen<p 1='1';1d 

'eported Je.gal-fees coflectioo~ of S2.3-
l1rJlion tOT:11 in fiscal 199() :lpd 1991. 

- The ~ra: R,g,ol![ceo; Defe~ 
:ouocil"s lists ega I fees totaling S1.65-
·ll.ijJion for.fiscal years l~d 1990. 

And the .nvironmental Defense 
~lOd reporte ::. 0, .. 1989 
nd 199u. 

. Suits Encouraged 
In the benchm:1rk case on fees, :1n 

oVironI!)ental suit, Supreme Court' 
(COil/iI/lied 01/ pnge 22) 

• • 
Ion ac Ine 
Federal fee switching statutes 
encourage environmental lawsuits 



Lnside the Green Litigation Machine 
(COlllil1l1edjrom Page 19) 

EXHiBIT 7i J; 
DATE ~-1:l:!j3 

L-5 8- 3F4~ 

,-

Justice \,'hite noted. that Congress _ 
apparently established "counsel fees so 
as to encourage prh·:1te Jitig:uion." 

were pan of:1 ?R-memher "public-inter­
est"' aliiTnce that opposed Senate effons 
to cap fees :It 575-an-hollr in the mid-
19805. The ;\':1tllral Hesources Defense 

Council. the Em'ironment:!1 Defense 
Fund. the ]\:ational \X'ildJife Feder:ltion 
and the Sierra Club Legal Defense Fund 

--The alliance's st:ltement to the Sen­
ate Subcommittee on the Constitution 
said the members use the money for 

High Interest in Public 
Interest Legal Fees 

!~ 

j
i7r ... ·· he '''ide availabilitv of government-paid 

leg:ll fees created tWO legal specialties 
~ and suppol1ed. for a time, a case-orient-
i.d periodical th:lt tracked trends in a'\\'ards: 
the Federal Attorney Fees A'\\'ards Reponer. 

.' One specialty is attorneys who '\\'in higher t ~es for the litigators. Senate hearings refer 
iIIJI) an instance where the primary case took 

, only 186 hours but the fees dispute required 
, "50 hours. The periodical reported on a 
; lse in '\\'hich there was :l chance the la'\\\"ers 

. '-:ndling a fees claim would be paid :It a ~ate I 

. ot S190 an hour-also by the government- v' 
.,""·hile the case-winner stood to recei,'e only 
i ,70 an hour. 
.. The other specialty is ",'hat the periodical 
.:-alled the "for-profit, public-interest ]a,\\' firm .. ,/ 

i ~ hose success depends on finding clients eli­
I [ hIe for fees. 

, ... Fee-shifting statutes now number more 
than 130 and they are '\\'idely used in matters 

! 1 ch as civil rights. contract disputes, equal 
loy and, even, the Freedom of Information 
Act. In addition to specific statutes, the Equal 
Access to Justice Act :!lso provides for govern­
{ ~nt-paid fees in a broad range of cases. 
L. Two ideas drh'e the concept of gO\'ern­
:"'.!nt-paid attorneys fees and expenses: 
'~abling individuals and small businesses to 

! 'end themselves against government: and 
wging citizen assistance into enforcement 
:>f federal 1:1.'\\·s. 
? A plaintiff generally must prevail to win 
1 s, but in some cases a partial Yicto!)'-or 
.plya good argument-is enough to bring 
_:1 award. Bonus sums' often are added for 
,~ degree of risk invoh'ed in a lawsuit and 
ft the inventiveness of the argument present­
e!P!' The Equal Access Act caps fees at S75 an 
hour in its cases, but even that cap is flexible, 
I [n addition to reporting decisions on fees 

cl .. ,~s, the reporter carried "articles such as 
frow to Enhance Your Lodestar," The 
odestar is the base fee from which bonuses 
J~ calculated; the higher the base fee, the 
:)I.;er the bonus. 

The periodical picked up cases as they 
,:n~ked their way through the federal trial 
. appellate court system. Many of those 

cases are now scattered in court files around 
the nation. the ultimate fees decision buried 
in closed records. 

But a sampltng of the repol1s shows fees 
aj'e not handled casually: 

/ • A Sierra Club chapter'S lawyer once 
demanded and won a S10-an-hour cost-of-
!i"ing adjustment to the Equal Access Act"s 
S75-an-hour cap; and a 557,667 fee for 
blocking a military project in ~faine: 

• The :\'ational Wildlife Federation won a 
550-an-hour increase over the n0l111al 575-
an-hour in a case against the Federal 
Energy Regulatory Commission because 
"el1\'ironmemal cases are complex"; 

• A group called Business and Professional 
People for the Public Interest asked for / 
5251.S53.95 from the :"uclear Regulatory' V 
Commission for opposing a nuclear power 
plant that was ultimately cancelled; the 
group lost on the first appeal because the 
agency had no legal ""ar to pay. 

A report prepared by the Depal1ment of 
Justice for Senate hearings in the mid-19S0s 
offers some idea of the scope of litigation tak­
ing place under fees provisions. 

Fee awards totaling 53,S million were dis­
bursed in 154 cases during the years 1981 
through 1983. Almost half were in Title \11 
ci,"jJ rights cases and another 28 percent '\\'ere 
in Freedom-of-InfoI111ation cases. 

Business as well as interest groups have 
won fees. The largest Freedom-of-Infonnation 
award was 578,400 to Playboy. The report list­
ed disbursements of 536,800 in a clean-air case 
im'oi\'ing Florida Power and Light; and of 
59,696 to Detroit Edison in proving an equal 
employment case against it was frivolous, No 
hourly rate was calculated in the Florida case, 
In the Detroit Edison case the senior attorney's 
time was billed at 529 an hour. 
. The average fee-award in the report period 

was about $24,000 The low was S329 in total 
in a Freedom-of-Information case. 111e 
largest was 5666,642 in a Title v1I case involv­
ing four sets of lawyers; the largest fee of the 
four was 5540,831. . w.P. 

"cootinuing and ... if possible, increasing 
the legal representation the organiza­
tion offers:' Increasing representation 
is possible because a staff attorney paid 
a salary that works out to 525-or-530 an 
hour can bring in a one-case a'\\'ard at 
n\'o-to-six times that much. One win­
ner em sustain other old and new ini­
tiati\·es. 

Former Deputy Attorney General 
Jensen testified in those·Jte:trings on 
fees in gener:ll. He said,"'H is 
not. .. 1l1;COI)).!l'OP 'o-litft(~e 
a'\\'arded fees that e,' I' ) h , Irly 
':ltes .. ,Uor) priva 

--T 1e inescapable result is a costly 
and unrestrained gro'\\'th in litigation 
ag;linst federal agencies: attorney 
Bruce Fein '\\'rote in the journal, Lazl' 
(lnd COlllell7poral'Y Issues, Fein is a for­
mer general counsel of the Federal 
Communications Commission. 

Sample Cases 
~Iany environmental la",'suits are to 

change or initiate federal regula to!)' 
policy. Such suits also pull into court . 
at their own expense, those direcrly 
affected. 

In 1989. the EI1\'ironmental Protec­
tion Agency '\\"as ordered to pay 
5110.000 for the Sierra Club in litigation 
that forced the adoption in 1984 of reg­
ulations gm'erning radionuclides. 

,-\lthough radionuclides are primarily 
a concern of uranium miners and 
nuclear po'\\'er. other industries had to 
participate at customer and stockholder 
expense to protect their interests. 
including the coal-fired ponion of the 
electric-po,\\'er industry. Coal-fired boil­
ers e,'entually were exempt from the 
regulation, 

This year the Em'ironmental Defense 
Fund (EDF) was the plaintiff in a suit 
against the Environmental Protection 
Agency o"er periods of haze in the 
Grand Canyon, The settlement will 
re uire:1 o'\\'er- Jant operator to invest 
5530-l11illion to insta scm) ers on . 
plant that alreadv meets standards of 
the Clean Air .:1ct. Twenty-year operat­
ing expenses are estimated at 51.8-bil­
lion .. The settlement will affect electric 
rates in wide areas of the \Vest. inc~d­
ing Los Angeles. The plant operator 
spent at least"'S1.5 million in defending 
its interests irrthe case. 

EDF has not yet filed for court­
ordered fees in the Grand Canyon case. 

Litigation Mining 
One of the most-used statutes is the 

Surface Mining Control and Reclama­
tion Act (SMCRA). The new 51.2 mil-



~';lion atvard on appeal came in a long­
" running ~e over ~~e, est,ablish~e.!2.t 
~' and operation of an apphcant-vIQI:uor 
, u:ickmg system for new mining per-

mitS, In addition, the General Account­
U)g"Of:':,:t: found that from passage in 
1977 tilrough early 1989, ths..act deliv­
ered attorney fees totaling more than 
51,2 million to -public interest" b'>\~rs 
a~ "rollPs in J? <l!HS, .. 

~e GAO report listed the following 
payments: 

G:: _ ,> & Greenberg .................. $619.3 10 
Ya::: _"~l. Booth & Feldman ............ 258.615 
TO:T1 FlczGer .. ld ................................. 64.875 
Dow. Lohnes & Albertson ................ .39.409 
N"tionai Wildlife Federation ............... 33.136 
Environmental Defense Fund ............ .3 0.952 
Center for Law and Social Policy ....... .30.547 
Morgan & FoIey ................................ .30,084 
Advocates for the Public Interest ........ 26.815 
Sierra Club Legal Defense Fund ......... 20.98I 
E~, .. :-,mental Policy Institute ............ 19.048 
C -,(;1 of Southern Mountains Inc .... 1 3. I 28 
Ha,:T1on & Weiss .............................. 10.485 
Onek. Klein & Farr .............................. 9.802 
L. Gilbert Kendrick .............................. 6.640 
National Trust for Historic .................. 3,679 

Preservation 
Total ..................................... $1,217,S06 

The lJ"'suits generally challenged 
pGlicy deciSions in implementing regu­
l:llion of coal mines under the act. 

Attorney Thomas Gallo"'ay submit­
ied testimony in suppOrt of the legal-
7ees prO\'ision before the act passed. 
;-Ie has monitored surface mining 
:Iosely both before :lnd after p:lssage. 

Fein's Lml' alld . . Problems :lrticle 
:alled generous fees a "rew:lrd for !iti­
;()llS meddlesomeness by those who 
imply clo not like the results of Ollr 

10litical and administrati\'e processes." 
He coQrencl"d the ner re~l!lr is "rn 

J1ift policvmaking from the legisl:lti~e 
!lJd evecuti\'e branches In the iudicial 
~ranch" in wh:ll be plied :J "cle',e c;r­

\Im\'ention of the political decision­
l:1kjn'7 process." 

The concij)t of government-paid 
~g:ll fees may be one of the reasons 
mt!rica has a hands-down claim to the 
de of world's most litigious society .• 

'i1/inm Purl'is is assistalltl'ice presi­
,'1/1 {flld sellior U'riter at ;\'C-1. 

C:ampaigni~g for Dollars 

Pee awards to successful environmental 
litigants are typically calculated on the ' 
basis of the going market rate for private 

.,.rtomeys Within a given jurisdiction or geo­
graphic.lLarea. Since these market rates incor­
porate the high salary structure, overhead and 
profit margins of l:trge Jaw finns, fee awards 
tend [0 produce "windfall profits" well in 
excess of actuallitig:lIion costs incurred by 
environmental groups. Fee :nyards above 
actu:i1 costs have greatly enhanced the envi­
ronmental mo\,emenr's litigation capacity an&, 
hence, the frequency of lawsuits. 

urge organizations collect only a relatively 
small portion of their budgets through fee 
awards and these groups "'ould bring large 
numbers of cases even under a less generous 
regime. HO"'ever, "market-rate" fee awards 
have spawned a cortage industry of "for-profit 
public interest" law firms and attorneys whose 
practices consist largely of litigating "public 
interest" cases-notably, lawsuits under the cit­
izen suit provisions of environmental statutes. 

.<\.mong the most prominent of these attor­
neys is Thomas Gallo"'ay of Washington's 
Gallo~vay & Greenberg who. in various incar­
nations, has waged a decade-long litigation 
battle to reform the administration and 
enforcement of the Surface ~lining Control 
and Reclamation Act (see main story). It is 
highly unlikely that Gallo"'ay could have car­
ried on this crusade without generous fee 
a"'ards; Galloway's principal vehicle, Save 
OLir Cwnberlcmd Jfountains I':. Lujan, has 
generated millions of dollars in fee awards. 

.\Ioreover, fee awards ha\'e contributed to 
a fundamental distortion of the litigation pri­
orities of em'ironmental groups. Since the 
prospective en\'ironmen"t~1 benefits of various 
litigation strategies are extremel), difficult to 
assess even for the best-intentioned environ­
mental enforcer, em'ironment:!l groups ha\'e 
been drawn to cases that, while doing little or 
nothing to impro\'e the environment, create 
substantial economic benefits for the plaintiff­
organiz:ltion. 

Em'ironmental groups ha\'e filed "'ell in 
excess of 1,000 complaints against industrial 
SOLlrces under the Clean Water Act-far more 
complaints than have been filed under all 
other environmental citizen suit provisions 
combined. 

The environmental benefits of this str.ltegy 
are very dubious: As of 1986, industrial 
"point sources" accounted for a mere nine 
percent of all stream pollution. Additional 
enforcement of exceedingly stringent permit 
requirements mostly forces c.orporations to 
perform expensive "treatment for treatment's 
sake," and may even do more environmental 
harm than good. For example, it has led 
companies to prefer old but fail-safe anti-pol­
lution equipment to more advanced but 

untested technology, thus impeding 
technological innovation. 

Still, the enforcement campaigns have co:n~~!tI. 
tinued in anticip:uion of the financial 
Since permits issued under the Clean 
Act and the permit holders' emission rpr·t'lr,!1,,~?':£1 
are public documents, prospective 
incur almost no cost in establishing a " ' 
"target's" liability. On the other hand, the 
re,,'ards-attomeys' fees, plus payments 
to environmental groups and causes in lieu 
ch'i! fines-are very substanti:ll. Since there is 
often no escape from liability and litigation 
would only increase the plaintiffs' fee av.·ards, , 
defendants usu:tlly settle. Se\'eral settlements' 
in excess of S1.000,000 are on record. 

The enforcement of the Clean Water Act 
was designed in the early 1980s by the l\'RDC" 
as a self-sustaining campaign; fees recovered: 

Congress originally wrote' 
fee-shifting provisions so 
citizen-plaintiffs could be " 

compensated) not rewarded
o
;:( 

in one case were to be used to bring addi- /:'.~, I 
tional cases. The evident success of this cam-' 
paign has inspired environmental organiza-\::: 
tions to lobby Congress to amend other envl~\ 
ronment:ll statutes so as to allow a similar :,:', 
strategy. Congress has obliged: the permit", 
program and the pri\'ate enforcement provi-' 

I 
sions of the 1990 Clean Air Act Amendments 
are explicitly modelled after the Clean Water­
Act. But, industri:ll sources will require a far' 
larger number of permits under the Clean Air·: 
Act .".mendments than are required under the, 
Clean \v':lter Act. Although it is too early to 
tell, this may "'ell lead to a correspondingly 
large increase in citizen complaints and suits. 

\\'hen Congress originally wrote fee-shift-,:, 
ing provisions into environmental statutes, it ' 
intended that citizen-plaintiffs should be como', 
pensated but not rewarded for their activities. :': 
In recent years, Congress as "'ell as the courtS"; 
ha\'e increasingly abandoned this altruistic 
conception of environment~1l citiZen suits; as a" 
result, some segments of environmental 
lie interest" law have become profitable. 
this trend continues, the 1990s, widely 
ed as "The Dee:lde of the Environment," 
instead become the decade of the. environ-' 
mental bounty hunter .• 

~ficbael Greve is execlltice director of 
Cellter for illdil'idu(/I Rights, a public i 
law firm based ill Washillgtoll. 
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NEW RELEASE 

FEBRUARY 12, 1993 

TESTIMONY BY ROBERT GOPHER 

STATE CAPITAL 

HELENA, MONTANA 

RE: SENATE BILL NO. 320 

I STRONGLY OPPOSE THIS BILL. IT IS ALREADY DESIGNED AND 

DRAFTED TO FAVOR MINING CORPORATIONS OVER THE AVERAGE CITIZEN. 

THIS BILL, IN ITS PRESENT FORM, IS BIASED AND WILL INFRINGE ON THE 

RIGHT OF ENVIRONMENTALLY CONSCIOUS MINDED CITIZENS RIGHT TO 

PARTICIPATE IN LITIGATION OF PROTEST OUT OF CONCERN. S.B. 320 IS 

IN DIRECT CONFLICT WITH THE FIRST AMENDMENT OF THE CONSTITUTION OF 

THE UNITED STATES. 

LEGISLATION IS OVERDUE TO CHARGE ROYALTIES FOR OUR GOLD MINED 

BY THE GOLD MINING CORPORATIONS. COAL COMPANIES IN MONTANA PAY 

THEIR SHARE SO WHY EXEMPT GOLD MINING CORPORATIONS? 

ROBERT GOPHER 

POBOX 601 

GREAT FALLS MT 59403 

SENATE NATURAL RESOURC~ 

EXHIBI~:J 
DATE ~~/1~ 
BILL Nc.S3 320 



Northern Plains Resource Council 

TESTIMONY OF RICHARD PARKS FOR THE SENATE NATURAL 
RESOURCES COMMITTEE IN OPPOSITION TO S8-320 

FEBRUARY 12.. 1993 

F or the record my name is Ri chard Parks. I own and have operated a 
sporting goods store and fly fishing outfitting business in Gardiner, MT 
since 1970. I am also the Chair of the Northern Plains Resource Council 
and I appear today in that capacity. Northern Plains is a community based 
organization of ranchers, small business persons and other citizens 
concerned with protecting Montana's clean water, clean air, responsible 
1 and stewardshi p, communi ty self -determi nat i on and long term 
sustainable economic development. 

The testimonies submitted in support of this bill by its advocates are the 
best argument against it. It should be clear by nm'\' that the intent of this 
legislation is to take from the people of this state the power to set mining 
policy and place it in the hands of the mostly out of state and foreign 
owned mining companies. In the process of doing this the public's ability 
to even question, much less effectively intervene, in the process is to be 
sacrificed to a golden calf. This is not about the jobs of the working 
miners, most of whom have no desire to trash Montana. It is about the job 
of their corporate bosses who resent being held accountable for the 
results of their decisions. Let's look at the bill section by section. 

Section 1: Sets a 30 day time frame to file judicial appeals of State Land 
Board decisions on mine permits and e~<ploration licences. The problem 
with this section is that most mines - as in the Golden Sunlight case - are 
permited by both state Ijnd federal agencies with different time frames 
find appeals proceedures. I don't think this section would be framed this 
way if anyone in the mi ni ng industry thought that there was much chance 
that the State Land Board would deny many mining permits. Has the 
industry honestly asked themselves how they would handle having to file 
an appeal in state court, for the state part of a permit that had also been 
denied by the Forest Service or BLt1 that has an administrative appeal 
process that must be f 0 11 owed pri or to gOl ng into court? It is a Catch-22 
for them as it is for us. 'This might be made palatable if it provided for 30 

da.ys to file a not.ice of intent to appeal while other administrati'SIrfflWeAATURAL !{R DUReE 
w1th other agenc1es were processed. 6" S. 

EXHIBH NO.~lJ;~---L-__ _ 

• DATE ~((H13 
BILL NO. ;'13 IJ D 

419 Stapleton Building Billings, MT 59101 (406) 248-1154 



Section 2: Requires the court to require a bond of the filer of an appeal. 
There have been hovo main arguments, as for as I con judge. odvonced to 
support this rodicol deviotion from 011 occepted civic proceedure. The 
first is thot this will somehow prevent "frivolous" lawsuits ogoinst mine 
permits, end the second is thot it will oct to estoblish 0 "level playing 
field" for mining componies. Neither is a substantial threat to the mining 
industry at this time. 

Recent court cases, however, do not support the assertion that citizens go 
into court with frivolous cloims. In the t'lontonore Disclosure Cose the 
judge ruled in fa\/or of the citizens protesting their blanket exclusion from 
records pertaining to mine exploration permits. The preliminary rUlings in 
the unresolved Golden Sunlight and East Boulder Cases do not support a 
claim that these are frivolous either. We are citizen volunteers with 
limited me!ms and do not take such actions lightly. In anycase the courts 
already heve full power to dismiss any action that was truly frivolous. 

We quite agree with the mining industry that a level playing field is 
desirable. Our problem is that the existing field is substantially slanted 
in the industry's fovor. Both state and federal laws are explicitly designed 
to e~<pedite permits, not delay or stop them. For example, the Metal Mine 
Reclametion Act, which this bill proposes to amend, places a 365 day time 
limit on conductinQ the environmentol review. If this bill were law, and 

~ . 

the industry thought there was much cru)nce of permits being denied, we 
\"/ould be here discussing a bill to repeal this provision as imposing on 
unconsci onab 1 e burden on a 1 egi t i mate bus] ness. 

This section is nothing but an ottempt to allow large multi-national 
companies to exercise their raw economic power to silence individual 
cit 1 zens and the1 r organ1 zati ons mak1 ng the1 r legitimate critiques of 
activities that will irrevocably affect their communities. This is 
unaccepteb 1 e. 

Section 3: Allows the judge to charge the loser with costs and the 
winner's attorney. fees. This is a further attempt to raise the stakes to an 
impossible level for citizens. Again, ask yourself, would the industry 
SUbject itself to this provision if the advocates for this bill thought there 
was a substantial chance that the State Land Board would be denying mine 
or exploration permits? The simple fact is that they would never bring 
this bill befor you. I ask the working miners, how free would you feel in 
raising 0 \·vorkplace safty issue if it were subject to these provisions? 
This clause should be rejected because of its biasing effect on public 
deci si on moki ng. 



Section 4: Redefines what constitutes an "amendment" to a mine permit. 
It sets up 3 catagories, "major", "minor" and "revisions". "Major" 

~t~end~l)ents are those that significantly aff.ect. t.he human environ~e~t. '::L 
Mmor are those that would not produce a slgmflcant affect. "Revl§)pQsfn _._..ft"... -

are catagorically exempted from t-1EPA unless the department make~TE .:J-1¢-91-
formal, hi gh proof 1 eve 1, fi ndi ng that there wi 11 be a new, previ ous 1 y 1 k M -3;) i:> 

unanalyzed significant environmental impact. In combination with the 
elements discussed under Section 5, this makes it virtually impossible to 
review ony chonges in on operotion once permitted. 

Perhaps a prospective example would help. Noranda, a Canadion company, 
proposes to operote neor Cooke City. The original proposol involved two 
open pits amoungst other things. The application has now been changed by 
droppi ng these two pi ts out of the proposed plan. Let's assume that the 
eventual permit boundry includes the area of the pits and the EIS mentions 
but does not seek to operate the pits. Let's further assume that three 
years after opening, Noranda comes back with a "revision" (under this bill, 
exempt from review) to open the pits. Under S8-320 whot public 
porticipation rights do we citizens have left? It seems to me that we 
would have to sue to even find out - and be required to post 0 mego-million 
dollar bond for asking the Question. This is unacceptable. 

Section 5: Has two parts; part one specifically provides that henceforth 
"amendment" will mean only an oction to change the size of the permit 
are6. All 6ctivities taking place within the established permit boundry 
6re "revisions". Part two reinforces that by defining "revision" as a change 
in the oper6ting phm or reclamation pl6n to extend, continue or modify an 
6ctivity within tile mine permit boundry. This makes it extremely 
difficult for citizens to review ch6nges in the scope, sC61e or 
methodology of 6n operation once permited. In deciding how to dispose of 
sections 4 and 5 ask yourself; would doubling or tripling the cap6city or 
workforce hove pub11c consequences? Of course it would ond you must 
theref or re j ect these sect ions os well. 

Section 6: Gives t,he 6pplic6nt for the permit the power to determine who 
the department's environmental contractor will be by providing that the 
stale gives the applicant a list of 3 "acceptable" contractors from which 
11st the app1ic6nt picks one. This m6kes the 6n61ysis of imp6cts hostage 
to the good \"/i 11 of the app 1 i cant. 8ec6use the enforcement agenci es are· 
underfunded the industry is 61re6dy "self monitored". This bill goes 
beyond havi ng the f 0;< guard the hen house and makes hi m the general 
contractor that builds it as \'vel1. This is clearly un6ccept6ble. 



Section 7: Roises the proof level required of the Stote Lond Boord to deny 0 

permit to that "established by clear and convincing evidence" I think what 
you have been hearing from the advocates for this bill is that they want 
the Land Board to play dice with the health of Montana's citizens. Unless 
someone can come in with an exactly analogous case to demostrate a high 
probablity that the Water Quality Act will be violated, or that reclamation 
will fail, the Land Board is bared from making a risk assesment in favor of 
the pubHc interest. This may seem like a perfectly reasonable thing to do 
from the point of view of a Toronto or New York board room but I can not 
see any reason why citizens of Montana should put up with it. As things 
stand now, as far as I know, the only permit ever deni ed was one perched 
on top of the Helena water supply. You should vote to pass this bill only if 
you are prepared to drink the results. 

In summary, the net effect of all this is to make it much more difficult for 
the State Land Board to deny a permit (Sec. 7), to taint the evidence on 
which they v,till make that determination (Sec. 6), to eleminate the public 
from review of changes to issued permits (Sec. 4 & 5). to make it 
prohibitively risky and expensive for the public to challenge the original 
issuance of permits (Sec. 2 & 3) and finally, (Sec. 1) to force the public to 
come to grips with this entire mess within a 30 day time frame. Banana 
repubHc dictatorships. mey be able to make deCisions that way but mining 
compeJOies can not and the public shouldn't be asked to do so either. Kill 
this bill. 

Thank you f or the opportuni ty to appear on thi s i rnportent metter. I stand 
ready to respond to any questions you mey heve. 

~o/~ 
Ri chord Perks 
Chairmen, Northern Pleins Resource Council 



EIGHT SOLID REASONS 
WHY MONTANANS SHOULD REJECT 
S.B. 320, THE MINING INDUSTRY BILL 

THAT RADICALLY LESSENS OUR 
CONSTITUTIONAL RIGHT TO CHALLENGE 

BAD DECISIONS BY GOVERNMENT 

1. By requiring plaintiffs to post bonds, pay court costs and pay damages to the 
state and potential permittees, the bill tells Montanans that only the 
wealthy can challenge the decisions of our government. Most Montanans, 
even if they show they are harmed or will be harmed by state-authorized mining, 
will not be able to afford to go to court to stop bad mining decisions. 

2. The bill's bonding and damages provisions help insulate Montana's 
Department of State Lands from lawsuits when it authorizes mining that 
pollutes out streams and drinking water. Irresponsible bureaucrats and ill­
trained technicians will now be less accountable when they make 
decisions that hann the public. 

3. The bill exempts so-called "revisions" to operating plans of active mines from 
environmental study. Only "revisions" that "significantly affect the 
environment," that is, are large enough to require full-blown environmental 
impact statements, would be analyzed. "Revisions" theoretically escaping 
analysis under this bill might be major habitat disturbances and the 
introduction of new extraction techniques such as cyanide heap­
leaching. 

4. The mining industry is dead wrong when it claims that the bonding and 
damage recovery provhjioJ]~ in SB 320 ar~ needed to stlJP "frivolous" lawsuit.q 
that impede legitimate mining. The few lawsuits underway involving mining in 
Montana have passed several legal tests by the court, indicating they are 
not frivolous and merit attention by the court. If the state and industry 
intervenors believe the suits are frivolous they would ask the court to dismiss 
the ~hallenges. Apparently, either the motions haven't been made or the courts 
have rejected them, thereby recognizing, tIle suits' validity . 

• ! .. 

/ '/ 
.[ 

.-
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5. SB 320i s provision allowing a mining company to pick the state contractors 
thbt. review the company's proposals robs Montanans of the objective 
scientific opurion we ~eed to teil us how milling will affect our 
communities, air and water. 

SEN~TE NATU~L RESOURCES 
~5 



6. A commission appointed by Gov. Stephens in 1989 spent two years 
exhaustively dissecting the Metal Mine Reclamation Act before making 
recommendations for change to the 1991 Legislature. The commission included 
seven mining industry representatives, four ex-officio state officials, two federal 
agency representatives and three conservation group spokesmen. The 
commission was clearly weighted toward the industry. The commission's 
meeting minutes, public hearing notes, consensus recommendation to the 
governor and Legislature, as well as the wish-list that industry brought to 
the committee, show that miners never mentioned or were 
unconcerned about limiting lawsuits and forcing citizen plaintiffs to 
post bonds and pay damages and attorney fees. It appears, then, this bill 
is the result of a few mining companies worrying of late about 
legitimately exercised lawsuits. 

7. Testimony by the mining industry to the permit review commission showed 
industry didn't want large-scale changes in the law. At a Nov. 1989 hearing, for 
example, Don Jenkins of the Golden Sunlight Mine summarized his view 
of state mining law by saying: "I think our present mine permitting or 
reclamation law is a good law, tough, but good. I would hate to see us try 
to fix something that is working. Fine tuning is okay, but a major 
overhaul, NO IT AINT BROKE! (his emphasis)." Now only a few years 
later, the San Francisco-based company Jenldns works for wants to overhaul 
the law, as long as it narrows Montanans' opportunities to challenge bad mine­
permit decisions. 

8. The prime boosters of SB 320 are non-Montana mining companies 
such as Pegasus Gold (Vancouver, B.C., and Spokane), Golden Sunlight's Placer 
Dome Inc. (San Francisco), ASARCO (New York) and Stillwater Mining and 
Stillwater PGM (partnerships of California's Chevron Oil and the Manville 
Company). Just like the days of the Anaconda Company, non-Montana 
directorships and shareholders are dictating to Montanans how and 
when we can cha1!~nge the acthities of these companies. 

SB 320 will roll back our rights and the 
protection of Montana's environment! 

Support itS demise! 
.I/O / 

,. ," . ~:~':. ."" 

Prepared by, the Clark Fork - Pend Oreille Coalition, Box 7593, Missoula, 
MT 59807 .-542-0539 
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TESTIMONY OF JOHN NORTH 

DEPARTMENT OF STATE LANDS 

Senate Bill 320 

Senate Natural Resources Committee 

February 14, 1992 

The Department appears here as an opponent only to portions 
SB320, not to SB320 as a whole. Most of the issues that will 
arise on this bill are policy issues for the Legislature to 
decide. The Department's testimony concerns two technical issues 
and one issue that could directly affect the Department's ability 
to administer the Metal Mine Reclamation Act and the Montana 
Environmental Policy Act. 

The first technical issue concerns section 1 of the bill. 
section 1 purports to establish a 30-day statute of limitations 
by cross-referencing a statute in the Administrative Procedures 
Act, 2-4-702(2) (a), which contains a 30-day limitation. The 
problem is that the 30-day limitation in 2-4-702(2) (a) is 
triggered by the notice provision of the Administrative Procedure 
Act (2-4-623(5». However, a permit decision under the Metal 
Mine Reclamation Act is not subject to the Administrative 
Procedures Act. Therefore, there is no provision for notice of 
permit that will start the 30-day clock. If this committee 
wishes to insert a statute of limitations into the Metal Mine 
Reclamation Act, I suggest that it include the actual limitation 
in section 1. 

The other technical comment concerns section 7. section 7 
provides that the Department can deny a permit only if it finds 
that reclamation will not be successful or that air or water 
quality laws will be violated by clear and convincing evidence. 
This standard of evidence is greater than the preponderance of 
evidence. Expressed in percentages, preponderance of the 
evidence is 51%; clear and convincing evidence is a higher 
percentage--perhaps 67% or 75%. Thus, under the current language 
of section 7, it is possible that the Department could be 
required to issue a permit even though 51% or 55% of the evidence 
indicates that this reclamation plan will not work. 

Finally, the Department has a concern about how the section 
6 would affect the EIS process. currently, when the Department 
selects a consultant to write an EIS on a permit application, it 
consults with the applicant. However, the Department makes up 
the short list of consultants and makes its own final selection. 
If the final selection were to be made by the applicant which is 
what Section 6 provides, this could create at least a perceived 
and perhaps a real bias in favor of the applicant on the 
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consultant, who is responsible for objectively analyzing the 
impacts of the project. These could result both from the fact 
that the applicant had selected the consultant and the fact that 
the consultants would know that the future success of his or her 
consulting business may depend on the applicant's opinion of the 
consultant's performance on-the present project. 

For these reasons, the Department respectfully suggests that 
sections 1 and 7 be amended and that section 6 be deleted in its 
entirety. 
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Montana Public Interest Research Group 
360 Corbin Hall 0 Missoula, MT 59812 0 (406)243-2907 

2/12/93 

Testimony For Senate Bill 339 

Senator Bianchi and Members of the Senate 
Natural Resources Committee: 

For the record, my name is Jordan Shapiro, I'm a student board 
member of MontPIRG. 

The Montana Public Interest Research Group G1ontPIRG) is a non­
profit, non-partisan research and advocacy orgar:iz.at:~on located 
on the University of Montana campus. MontPIRG represents 2500 
student members and 1500 community members statewide. 

i10ntPIRG supports Senate Bill 339, providing for a local 
referen~um for the licensing of a Megalandfill or dangerous waste 
facility. Since Montana has recently been targeted for the 
location of these types of facilities, citizens who may be 
affected by the placement of a facl~lt:y have the right to be 
pa=t of the decision making process. 

It is important to rern.:mber this bill pr.)",=,tides for a referen'::'1..1m 
II 15% of the voters in a county petition to have a referendum. 
A r",ferendum is not autom.a.tically held. Informe.j citizens have 
good reason to want to put the decision to a vote if a proposed 
facilit:'J has the potential of causing health and safety problems. 

Also, the building of a facility might affect property values as 
well as jobs in the area. Citizens making an informed decision 
by majority vote will have higher acceptance of a decision, 
rather than having no choice. 

Mont?IRG encourages you to vote a "Do Pass" on Senate Bill 339. 

Studen.ts and dizens working for educated consumers, a dean e.n.uironment and a more responsible gouemment. 
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Burden of proof ha~ essentially two elements as explained 
. below: 

BURDEN OF PROOF 
The burden of proof embodies two concepts as an evidentiary 
standard: (1) the burden of production the burden of going 
forward with evidence to convince the decision maker that you, 
should be believed; and, 

(2) the burden of persuasion the burden of 
convincing the decision maker that you should ultimately win the 
case because your evidence meets the requisite standard of proof. 

NOTE: The burden of production shifts from one party to 
the other depending on whose duty it is to present the evidence 
[for example, once a plaintiff has completed his .~ase th~.burden 
shifts to the defendant to produce evidence to establisrrfthe 
defense]. The burden of persuasion never shifts [for example, 
the plaintiff is required to convince the judge by some set 
standard (see standards below) that he should prevail, if he 
doesn't meet the standard the plaintiff loses]. 

In modern judicial proceedings, three standards of proof are 
recognized: 

(1) preponderance of the evidence -- this standard is 
used in most every civil case [evidence which, when fairly 
considered produces the stronger impression, and has the greater 
weight, and is more convincing as to its·truth when weighed 
against the evidence in opposition, but does not necessarily mean 
the greater number of witnesses]; 

(2) clear and convincing evidence -- this standard is 
reserved to protect particu~arly important interests in a limited 
number of civil cases [a high standard requiring strong evidence 
that produces in the mind of the court a firm belief or 
conviction, but is less than conclusive]; and, 

(3). beyond a reasonable doubt -- this standard is used 
exclusively in criminal cases [Highest standard of proof]~ 

Confusion exists in the Montana water law because the standard 
"substantial credible evidence" is used. Terms such as 
substantial and substantial credible are generally terms used by 
a reviewing court. For example, the Montana Supreme Court 
reviews decisions of a district court and upholds the district 
court if there exists substantial evidence in the record of the 
district court to uphold the decision. Remember, however, that 
the district court in making its decision used the standard of 
a preponderance of the evidence (in most civil cases). The 
standards of substantial credible and preponde~~nce of the 
evidence serve two different functions-- substantial credible to 
review a case on appeal, and preponderance to weigh the 
conflicting evidence by the initial decisio~ maker. 
Unfortunately, the standard for the decision maker in the water 
laws has been set as "substantial credible" (the reviewing 



-
standard> therefore, the question~aturally arises as to whether 
substantial credible is higher or lower than preponderance of the 
evidence. It appears that arguments may be made on both sides of 
the issue, but the department in dealing with the issue in water 
permitting matters is utilizing "preponderance of evidence" as 
being embodied in the "substantial credible" standard. 

~ . -.. .. 



"Common Ground" is a videotape presented for informational purposes 
at the hearing of Senate Bill No. 320. The original is stored at the 
Historical Society at 225 North Roberts Street, Helena, MT 
59620-1201. The phone number is 444-2694. 
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