MINUTES

MONTANA SENATE
53rd LEGISLATURE -~ REGULAR SESSION

COMMITTEE ON PUBLIC HEALTH, WELFARE & SAFETY

cill to Order: By Senator Dorothy Eck, Chair, on February 1,
1993, at 1:00 p.m.

ROLL CALL

Members Present:
Sen. Dorothy Eck, Chair (D)
Sen. Eve Franklin, Vice Chair (D)
Sen. Chris Christiaens (D)
Sen. Tom Hager (R)
Sen. Terry Klampe (D)
Sen. Kenneth Mesaros (R)
Sen. David Rye (R)
Sen. Tom Towe (D)

Members Excused: None.
Members Absent: None.

Staff Present: Susan Fox, Legislative Council
Laura Turman, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:

Hearing: SB 166, SB 118, SJ 11
Executive Action: None.

HEARING ON SB 166

Opening Statement by Sponsor:

Sen. Tom Towe, Senate District 46, said the Committee heard a
bill last hear concerning the scope of practice of occupational
therapists, and the physical therapists objected to it. Sen.
Towe said there was strong disagreement among these two groups.
They were asked to work out their differences, and return to the
Legislature. There is an amendment on Page 3, Lines 7-13, and
another on Page 4, Lines 3-5, and this provides for general
agreement.

Proponents’ Testimony:
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Mary Churchill, Occupational Therapist, Great Falls went over the
changes in SB 166. Mona Jamison provided the agreed upon
amendments. (Exhibit #1)

Connie Grenz, Occupational Therapist, Helena, provided written
testimony. (Exhibit #2)

Janet Bauer, Occupational Therapist, Great Falls, said she was
the Occupational Therapy Chair for the Joint Task Force which
addressed the issue of a physical agent and modalities. Ms.
Bauer provided a copy of the Task Force Report, (Exhibit #3), and
the Task Force’s testimony in support of SB 166. (Exhibit #4).
She said the Task Force reached unanimous agreement on the
proposed language pertaining to the use of physical agents and
modalities.

Ricky Rosen, Montana Occupational Therapy Association (MOTA),
stated her support for the Task Force report and SB 166, and
provided written testimony. (Exhibit #5)

Mary Krenik, MOTA, stated her support for the Task Force report.

Kathy Hill, Montana Physical Therapists Association, stated her
support for the Task Force report.

Gail Wheatley, President of the Montana Physical Therapists
Association, said she "happily" agreed to all the amendments
proposed to SB 166. Ms. Wheatley said there is unanimous
agreement regarding the use of a physical agent as well as
continuing education requirements. She said SB 166 serves
everyone’s best interests as well as the public’s.

Linda Botten, Occupational Therapist, Bozeman provided a letter
of support for SB 166 from the Bozeman Medical Community.
(Exhibit #6) She also provided a letter from the Occupational
Therapy Associates in support of SB 166. (Exhibit #7)

Carrie Deneschek, Physical Therapist, Missoula and Legislative
Chair for the Montana Chapter of the American Physical Therapy
Association, said they agree to SB 166 with the amendments
proposed today.

Mary Krenik, Occupational Therapist and member of the Task Force,
provided written testimony. (Exhibit #8)

Lynn Davis, Occupational Therapist Licensing Board, said the
Board supports SB 166.

Informational Testimony:

Mona Jamison, representing the Montana Chapter of the American
Physical Therapy Association, said there are some concerns
regarding the amendments which were agreed to just before the
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hearing today. She said she would prepare them for the Committee
before the Committee takes Executive Action on SB 166.

Greg Duncan, said that a consensus such as this one leaves the
physical therapists and the occupational therapists "not entirely
happy with the way things are." He thanked the Committee for its
time.

Queétions From Committee Members and Responses:

Chairman Eck requested the assurance that representatives from
both the physical and the occupational therapists would be
present when the Committee takes Executive Action on SB 166.

Closing by Sponsor:

Sen. Towe closed.

HEARING ON SB 118

OEéning Statement by Sponsor:

Sen. Tom Towe, Senate District 46, said SB 118 deals with
personal care facilities. Sen. Towe said a client of his was
taking care of an elderly person, and was unable to receive a
foster care license because the license did not cover the type of
care she was providing. The Department of Health said there is
no law authorizing the Department to give this kind of license
because it is not available. SB 118 would create a license for
facilities that care for elderly individuals who need a little
more care than they would receive in a licensed foster care
facility. 1In this type of facility, there are generally 2-5
individuals needing assistance, less comprehensive than what is
provided in a nursing home, living in a home setting. Sen. Towe
said that doctors would sign written recommendations for these
individuals to this type of home setting. The theory of SB 118
was to outline the general structure of personal care facility
with 2-5 residents (Category B), and personal care homes with 6
or more residents (Category A). This bill is an attempt to save
money and to make elderly citizens more satisfied with the care
provided. Sen. Towe called the Committee’s attention to the
Fiscal Note because licensing all the adult foster care homes
would cost the Department of Health more money, and the General
Fund may have to spend extra money because of a federal law
specifying those who can and who cannot receive assistance under
foster care. To avoid losing federal funds, the foster care
revision is deleted, and the Fiscal Note is nullified except for
the $25,000.00 needed for rule-making. An updated Fiscal Note
has been requested.
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Proponents’ Testimony:

Mike Craig, Department of Health, provided written testimony,
(Exhibit #9) pertaining to the amendments to SB 118. (Exhibit
#10) .

Qgpénents’ Testimony:

Doug Blakley, State Long Term Ombudsman, Office on Aging, said SB
118 is confusing. Consumers have problems finding care below the
nursing care level because it is difficult to know what needs the
different facilities meet. For most people, a nursing home is
the equality of a "death sentence", and they will do anything to
avoid going to one. They may need care that personal care
providers cannot deliver, and the cost of these homes may be more
than the cost of a nursing home. Mr. Blakely said some of

the original intentions of SB 118 were good, and he supports the
idea of personal care homes not needing a certificate of need.
The cost of the certificate may cause people not to get the
certificate. The providers in nursing homes have a lot of
professional training, while providers in foster care homes or
personal care homes do not have any training requirements. Mr.
Blakley said it would better to combine levels of care rather
than creating a new level and the Department of Health should be
able to regulate facilities.

Informational Testimony:

Rose Hughes, Executive Director of the Montana Health Care
Association which represents nursing homes and some personal care
facilities in Montana, said they are neither for nor against SB
118. They do not want to discourage the availability of services
that might be available if the licensure were appropriate. Ms.
Hughes said they did have concerns regarding safety, but SB 118
states that the Department of Health will set standards, rules
and regulations concerning the care provided. She said the
facilities may not be very different than a nursing home, but the
terminology should not be confused.

Questions From Committee Members and Responses:

Sen. Christiaens asked Sen. Towe if the current duties of the
Department of Health and the Department of Family Services
couldn’t be consolidated. Sen. Towe said that is what the
original plan was, but there were two problems. First, to change
the name "adult foster care" to "personal care facility,"
additional obligations are incurred by federal law to reimburse
with general fund dollars. Second, the Department of Family
Services does not charge much to administer that program now, and
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the Department of Health would charge extra. Therefore, the
adult foster care license was left under the Department of Family
Services, and a personal care facility was created which will.
have a new license.

Sen. Christiaens asked Nancy Ellory about language being put in
the MedicAid budget requiring that individuals be placed in the
least restrictive environment.

Nancy Ellory, Administrator of MedicAid Services Division, said
"it is right in line" with other proposals. Individuals in these
facilities are eligible for MedicAid, but Medicaid does not
reimburse the facility cost. It was not viewed as cost effective
because the current license law states that individuals in
personal care homes do not have nursing needs. They support
alternatives to having individuals enter nursing homes, but they
are concerned about safety standards.

Chairman Eck asked Nancy Ellory if it would be more likely to
receive a reimbursement waiver with a different category of
personal care homes. Ms. Ellory said it would increase the
chances, but they would prefer a way to reimburse without a
waiver under an approved state-wide plan.

Sen. Christiaens asked Mike Craig about licensing of personal
care facilities currently taking place. Mike Craig said there
were 27 currently licensed personal care facilities.

Sen. Christiaens asked Mr. Craig if under SB 118, the number of
licensed facilities would increase to 186. Mr. Craig said that
was not the case if the amendments were to pass.

Sen. Christiaens asked Mr. Criag if the amount for each survey
for licensure is $1049.00. Mr. Craig said the Fiscal Note for
SB 118 is based upon the original language.

Sen. Klampe asked Mike Craig if the Department of Health had the
ability to regulate and require standards of care for personal
care facilities. Mr. Craig said standards already exist for
personal care, and SB 118 would require more standards regarding
education requirements.

Sen. Klampe asked if the Department of Health had the money to
provide for the new standards. Mr. Craig said there was not a
separate fund for rule-making.

Sen. Klampe asked if the Department of Health could absorb the
costs. Mr. Craig said it would be difficult.

Closing by Sponsor:

Sen. Towe said that originally he did want licenses to be
combined, but that was financially difficult. Sen. Towe pointed
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out that a physician must provide a signed statement agreeing to
the resident’s admission to a personal care home, guaranteeing
that people are not inappropriately placed in these homes. Sen.
Towe also pointed out that the Department of Environmental
Sciences is specifically directed to promulgate rules protecting
the individuals covered by the new licenses. He said there would
be no fiscal impact to the general fund. He also said he had
received many letters from family members of personal care
residents who are happy with the care they are receiving, and
they can afford the home care. This kind of personal care
facility is needed.

HEARING ON SJ 11

Opening Statement by Sponsor:

Sen. Bill Wilson, Senate District 19, Great Falls, said SJ 11
urges Congress to regulate the cost of prescription drugs. 69%
of Montana’s senior citizens spend over $100.00 per month on
prescription drugs. The cost of prescription drugs has increased
much faster than the rate of inflation, and it hurts those
individuals on fixed incomes.

Proponents’ Testimony:

Bonnie Tippy, Montana State Pharmaceutical Association,
distributed copies of hospital invoices from the east coast which
notes the price hospitals and stores paid for prescription drugs.
(Exhibit #11) Ms. Tippy said the consumers are the ones who
really suffer, and it isn’t the pharmacies who are increasing the
prices on prescriptions, it is the pharmaceutical manufacturers.
The Association has written amendments (Exhibit #12), stating
that Congress should amend the Robinson-Patman Act in order to
end the exemption that pharmaceutical manufacturers have in this
area.

Roger Tippy (Exhibit #13) said that the Robinson-Patman Act
stated that a seller or manufacturer who would sell goods to
different customers must justify prices by volume. Mr. Tippy
said the Robinson-Patman Act has failed to stick to
pharmaceutical manufacturers because of non-profit exemptions
which apply to hospitals. Retail community pharmacies argue that
if the manufacturers are not selling at a loss to hospitals, or
other non-profit buyers, and still making money, why are
community pharmacists being charged a higher price. The
amendment suggests that the non-profit bulk purchasers are
realizing large profits.

Verner Burtelson, Montana Legacy Legislature, provided written
testimony. (Exhibit #14)

Chet Kinsey, Chair of the local Montana Senior Citizen

930201PH.SM1



SENATE PUBLIC HEALTH, WELFARE & SAFETY COMMITTEE
February 1, 1993
Page 7 of 8

Organization, said they supports SJ 11 with the amendment because
they feel there are many abuses in the system regarding the high
cost of prescription drugs.

Ed Sheehy, retired federal employee, said he supports SJ 11.
Insurance carriers through the federal government now have
preferred provider coverage for pharmacists which reimburses 80%
of the cost for prescription. He feels that there is a need for
price control.

Clyde Dailey, Executive Director of the Montana Senior Citizens
Association, said the Association supports SJ 11 with the

amendments. There is also HB 355 being carried in the House
which addresses posting of prices.

Opponents’ Testimony:

None.

Questions From Committee Members and Responses:

Sen. Christiaens asked Roger Tippy about the Clayton Anti-Trust
Act, and the Robinson-Patman Act and the exemption for non-profit
groups. Roger Tippy said the non-profit exclusion from the
Robinson-Patman Act is not the only weakness in pricing that
community pharmacists see. However, it has been viewed in a very
broad manner and may have been abused by the manufacturers.

Sen. Towe asked Bonnie Tippy who she represented. Ms. Tippy said
she represented the Montana State Pharmaceutical Association, the
community pharmacists in Montana.

Sen. Towe said he assumed they support SJ 11 with the amendment.
Ms. Tippy said it was the contention that the problems with the
prices of prescription drugs are not the responsibility of
community pharmacy.

Sen. Towe said he generally agreed with that contention, but he
said changing the Robinson-Patman Act will not change
manufacturers pricing "overnight", and we "should not let them
off the hook." Ms. Tippy said the stronger the amendment, the
happier the community pharmacists are.

Sen. Towe asked Ms. Tippy if she were referring to the unit price
paid by a non-profit organization which can be high because of
their exemption to the Robinson-Patman Act. Ms. Tippy said that
was correct, and the amendment gives Congress the direction that
Montana would like to see it go.

Sen. Towe asked Verner Burtelson if he objected to strengthening
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the amendment to make sure it does not address only the Robinson-
Patman Act. Mr. Burtelson said they would be "delighted."

Chairman Eck asked Bonnie Tippy if she would share information
concerning proposed pharmaceutical cost containment to be used in
strengthening the resolution. Ms. Tippy said she had not seen
President Clinton’s plans in this area.

Closing by Sponsor:

Sen. Wilson closed.

ADJOURNMENT

Adjournment: Chairman Eck said Executive Action on SB 166 and SB
145 would be put off until Wednesday, February 3. Chairman
Eck adjourned the hearing.

s

SENATOR DQROTHY ‘ECK, Chair

%'54/’&4 jdf} PP UL~

LAURA TURMAN, Secretary
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My name is Connie Grenz. I am an occupational therapist.
I work here in Helena. I specialize in infants, and feeding
and swallowing abnormalities.” I presently serve as Member-at-
Large on the executive board of the Montana Occupational Therapy
Association.

In 1985 the occupational therapists requested and were
granted professional licensure to protect the consumer from
unqualified persons. That was the beginning of my relationships
with legislators, lawyers, and the MT Physical Therapy Association.
The Montana chapter of the APTA challenged the legality of the
licensure law to allow SRS/Medicaid to reimburse OTs for "modalities."
SRS/Medicaid has been reimbursing OTs for the use of modalities for
over 25 years. In 1990 an attorney general's review was requested and
on Jan. 11, 1991 Mark Racicott finalized his interpretation
specifically stating "Occupational Therapists are not permitted
by Montana law to employ heat, cold, air, light, water, electricity,
or sound as therapeutic agents."

Fortunately the Board of Occupational Therapists ‘and the
Department of Commerce Lawyers had already drafted language
for legislation to clarify the use of physical agent modalities
by occupational therapists. Representatives of the Montana
Chapter of the Physical Therapy Association strongly objected
to the use of such broad language. Admitting that this was a
"turf" battle they made efforts to significantly restrict the
practice of occupational therapy. Occupational therapists have
worked within that restricted scope of practice for two (2) years.
The Occupational Therapy Licensure Board has worked diligently
to ensure educated therapists not overstep these limitations.

For the past two years a select group of occupational and
physical therapists have worked to prepare language to present
to you today which will adequately define the use of physical
agent modalities by occupational therapists.

I believe that the majority of occupational and physical
therapists in this state work as a team sharing knowledge and
developing treatment plans to best provide for their patients.
I know that there are many areas of overlap innately a part of
our treatment approaches, and that usually we recognize our
individual abilities and limitations with high professional
ethics. There are 160 licensed occupational therapists and 350
licensed physical therapists and still great areas of Montana
where persons are unable to receive either service within 100

or 200 miles. STNATE HEALTH & WELFARE
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PAGE 2

I wish to recognize high professional ethics among
Occupational Therapists in Montana. Not one consumer complaint
has been processed by the board in 7 years. The purpose of
licensure is not only to protect patients from unprofessional care
but.also to assure the care they receive will be the best care
available in light of the then current standards. It also imposes
upon practitioners the responsibility of assuring that licensure
does not impede or prevent the growth of the practice in response
to advances in science, technology, and therapeutic methods.
Please note not one claim has been filed against an occupational
therapistfor injury to a patient with a physical agent modality
in the nation, and I remind you that of the 47 -jurisdictions
regulating occupational therapy only one restricts the use of
modalities and that is due to physical therapy legislative
restrictions.

Therefore I implore you to support SB 166 to legally
clarify the use of physical agent modalities by occupational
therapists. It is in the best interest of the patient to
provide the highest quality of treatment of which we are capable.

Thank You!
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MONTANA OCCUPATIONAL THERAPY - PHYSICAL THERAPY TASK FORCE

This Task Force originated in the fall of 1990 to discuss concerns of both
Occupational Therapy and Physical Therapy professions regarding the issue of
occupational therapists incorporating the use of physical agent modalities into
their scope of practice. Two meetings were held in 1990: on October 27 and on
December 8. The Montana Occupational Therapy Association (MOTA) introduced
a bill during the 1991 Montana Legislative Session, which generated much opposition
from Montana physical therapists and was amended during Senate Sub-committee
meetings. That amended version, which was not particularly satisfactory to
either profession, will "sunset" July 1, 1993, The 1991 Senate Sub-committee
members strongly encouraged the Task Force to continue working to reach an
agreement on the issue of occupational therapists using physical agent modalities
in their practice.

The Montana Occupational Therapy — Physical Therapy Task Force began meeting
again on Aug. 3, 1991 to discuss proposals for occupational therapy legislation
to be introduced during the 1993 Legislative Session and has held regular
meetings since then, to-wit: Nov. 2, 1991; Feb. 1, 1992; June 6, 1992; Aug. 8,
1992; and Nov. 7, 1992. During the Aug. 8, 1992 meeting, essential agreement
was reached regarding proposed 1993 OT legislative language. An additional
meeting was held on Sept. 22, 1992 in Great Falls with two occupational therapy
and two physical therapy Task Force members present to discuss feedback from the
Montana Physical Therapy Chapter's Board of Directors re: language developed
from the Aug. 8, 1992 Task Force meeting.

There was a change in the Physical Therapy membership on the Task Force
in 1992 due to a change in the state Physical Therapy Chapter's Presidency and
to one PT Task Force member planning to move out of state. Members on the Task
Force during 1992 have been:

Occupational Therapy: Chair, Janet Bauer, Great Falls occupational therapist,
graduate of University of Minnesota; Mary Krenik, Billings occupational therapist
and certified hand therapist, graduate of University of North Dakota; Krista
Keiper, Great Falls occupational therapist (and previously a certified occupational
therapy assistant), graduate of Colorado State University; Rickie Roéen,

Billings occupational therapist, graduate of Colorado State University, President
of MOTA.



Physical Therapy: Chair, Tim Redfern, Hamilton physical therapist, graduate
of Mayo Clinic; Rich Gajdosik, Director of Physical Therapy Dept., University
of Montana, Missoula, graduate of Kentucky PT school, Masters from University
of Cincinnati, and PhD from University of North Carolina; Kathy Hill, Great
Falls physical therapist, graduéte of University of Washington, Seattle; Gail
Wheatley, Great Falls physical therapist, President of Montana Chapter of APTA.

All members were present at the final Task Force meeting on Nov. 7, 1992,
during which agreement was reached on those portions of the proposed 1993 OT
legislation that pertain to use of physical agent modalities. Although other
changes in the OT Practice Act are proposed and have been discussed during Task
Force meetings, those changes are not part of the charge given to the Task Force.
The Task Force members have communicated information presented and discussed
during meetings to their respective professional association members and feedback
from members to the Task Force, through regularly scheduled formal meetings, an
informal meeting, and written communication.

Although there is not 100% membership approval for the unanimous Task Force
agreement re: OT legislation regulating use of physical agent modalities, the
Task Force members have met and communicated in good faith to represent concerns
of both Occupational Therapy and Physical Therapy profeséions re: protection of
Montana consumers and competent practice by licensed health care professionals.
Therefore, the Occupational Therapy bill presented to the 1993 Montana
Legislature does reflect unanimous Task Force support for appropriate and
reasonable regulation of licensed occupational therapy personnel in the use
of physical‘agent modalities. |

Thank you for the opportunity to assist in dealing with this difficult

health care issue in Montana.

Sincerely,
Occupational Therapists Physical Therapists
Chair, Janet Bauer Chair, Tim Redfern
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TESTIMONY IN SUPPORT OF S.B. 166

A task force of 4 Occupational Therapists and 4 Physical
Therapists was re-established after the 1991 Legislative Session
and met formally 6 times (Aug. 3, 1991, all members present; Nov.
2, 1991, 2 Physical Therapists not present; Feb. 1, 1992, all
members present; June 6, 1992, 2 Physical Therapists not present;
Aug. 8, 1992, one Physical Therapist not present; and Nov. 7, 1992,
all members present), with one informal meeting with 2 Occupational
Therapists and 2 Physical Therapists held in Great Falls (on Sept.
22, 1992).

During early meetings, discussion took place on a variety of
subjects, to-wit:

1) Changes in the referrals and treatments in Occupational
Therapy practice;

2) The need to establish educational regquirements and to
establish "sufficient proof” to demonstrate competency by
Occupational Therapists using physical agent modalities;

3) Concern by Physical Therapists re: defining the parts of
the body on which Occupational Therapists. would apply
physical agent modalities;

4) Establishing the intent of the Task Force, with
Occupational Therapists stating that the task is to
develop and come to an agreement on language regarding
the use of physical agent modalities by Occupational
Therapists for the Occupational Therapists to present to
the 1993 Legislature and with the Physical Therapists
stating that their role is to offer suggestions and
comments, but not to actually develop language, that they
feel no legal pressure from the Legislature and no legal
mandate to follow to come to an amicable agreement, and
that they need to see all of the language proposed for
the bill, not Jjust the portions relating to the use of
physical agent modalities;

5) Reviewing the work of the Occupational Therapy Licensure
Board in developing rules to implement the law that was

passed in 1991;

B8) Request by the Physical Therapists to define the term
"purposeful activity'”;

7) The possibility of a grandfather clause;

8) Defining physical agent modalities and separating or
delineating superficial from deep types of physical agent
modalities;

) Using national standards to develop state language.



‘ The Occupational Therapists presented language with changes
made in response to the discussion and concerns from the June 1992
Task Force meeting. After the Physical Therapists had reviewed the
language, they stated their comments and concerns regarding all of
the language in the bill. After a break to review those comments,
the Occupational Therapists presented alternatives in the language
to address the Physical Therapists® concerns. The meeting was
adjourned with an agreement on the language that the Physical
Therapists stated would probably be adequate for 90% of
Occupational Therapists and Physical Therapists in Montana.

The revisions from the meeting were incorporated into the
language, with copies sent to the Task Force members and to Montana
Occupational Therapists. The Occupational Therapists then
conducted state-wide meetings to review the proposed language and
to obtain a vote on support of the language. There are 165 licensed
Occupational Therapy personnel in Montana; 1368 (82%) were contacted
individually to vote. Results were: 109 (80.2%) were in support;
9 (6.6%) voted against; and 18 (13.2%) did not respend.

After the Task Force meeting, Gail Wheatley, President of the
Montana APTA Chapter, sought feedback from the Chapter”s Board of
Directors; that feedback was included in a memo from Ms. Wheatley
to the Task Force members dated Sept. 10, 1892. This memo
contained several areas of concern throughout the proposed
language. The Occupational Therapists drafted a memo, dated Sept.
18, 1992 to Ms. Wheatley to address those concerns, including
information on the definition of Occupational Therapy established
by the American Occupational Therapy Association”s Representative
Assembly in 1992. Additionally, a meeting was held on Sept. 22,
1992 in Great Falls with the 2 Occupational Therapists and 2
Physical Therapists on the Task Force from the Great Falls area.
Additional language changes were agreed to as a result of those
memos and the meeting.

The Physical Therapists held their state meeting at the end of
September, 1992, during which the members present voted on
accepting or rejecting the language for the Occupational Therapy
bill (language which had been agreed to at the August Task Force
meeting and which had had a couple of additional changes made after
the less formal discussion in Great Falls). Per Ms. Wheatley’s
letter of Oct. 8, 1992, at the Physical Therapists® State meeting,
the agreed-upon language was rejected, and 2 of the 4 Physical
Therapy Task Force members (Gail Wheatley and Rich Gajdosik, with
input from other Physical Therapists) developed substitute
language.

Also, at this state meeting, the Physical Therapy Task Force
members were told by the Chapter’s membership that they had no
authority to discuss changes in the Occupational Therapy Practice
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Act not related to physical agent modalities, although the Physical
Therapy Task Force members had stated at nearly every Task Force
meeting that they needed to see all of the language and had, in
fact, agreed to changes on non-modality issues at the Aug. 8, 1992

Task Force meeting.
/

Nov. 7, 1992 Task Force Meeting

The Task Force members met for a lengthy discussion regarding
only the portions of the proposed language dealing with physical
agent modalities. There was final unanimous agreement on the
sections and definitions directly applicable to Occupational
Therapists using physical agent modalities. The bill now includes
delineation of parts of the body on which either superficial or
sound and electrical physical agent modalities may be used; it
includes a listing of areas of knowledge needed to demonstrate
competency; it includes an established number of hours needed to
gain that knowledge to wuse physical agent modalities; and it

establishes testing by an independent certification commission as
one method to prove part of the competency reguirements.

I am very pleased to report that the Task Force, after much
deliberation, discussion, and exchange of information and on behalf
of both the Occupational Therapy and Physical Therapy state
professional associations, did reach unanimous agreement on the
issue of physical agent modalities, which is the issue that brought
us before you two years ago. The other changes that we have made
in our Practice Act do not expand the areas of practice previously
listed in our Practice Act. The changes were made to correspond to
our national association’s definitions, and they are supported by
basic education consistently required in © all accredited
Occupational Therapy programs.

Sincerely,

%%Z oscces D7/

Janet Bauer, OTR/L
Occupational Therapy Chair, Task Force



ADDITIONAL TESTIMONY IN SUPPORT OF S.B. 166

Because the Physical Therapists on the Jjoint Occupational
Therapy - Physical Therapy Task Force had no authority to deal with
the changes in the Occupational Therapy Practice Act which do not
relate to physical agent modalities (changes which were made to
interweave the national definition of Occupational Therapy into the
existing wording of our Practice Act), a formal letter, dated Nov.
11, 18992, was written to Ms. Wheatley (after the Nov. 7, 1992, Task
Force meeting) to request feedback from the Montana APTA Chapter’s
Executive Committee on the other changes. Ms. Wheatley’s letter to
the Occupational Therapists in response to that request (dated Nov.
19, 1992) after the Montana APTA Chapter s Executive Committee met
indicated two areas of concern, to-wit:

1) . ot s . . :
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Per Ms. Wheatley’s letter of Nov. 19, 1992, the Physical
Therapists want designing, fabricating, or applying orthotic
devices limited only to the upper extremity . Qur original
Practice Act stated this as designing., fabricating. or applving
splints or selective adaptive equipment and training in the use of
The original Occupational Therapy Practice Act, that has existed
since 1985, does not limit designing, fabricating or applying
splints to only the upper extremity, although it does use the word
"splint® instead of "selected orthotic device”. Following are the
definitions of splint, orthotics, and orthosis (from Miller & Keane
Encyclopedia and Dictionary of Medicine, Nursing, and Allied
Health, Third Edition)

A) Splint: a rigid or flexible appliance for fixation
of displaced or movable parts.

B) Orthotic: serving to protect or to restore or
improve function; pertaining to the use or
application of an orthosis.

C) Orthosis: an orthopedic appliance or apparatus used
to support, align, prevent, or correct deformities
or to improve function of movable parts of the bocdy.

A change in the words to align the definition of Occupational
Therapy contained in Montana law with the American Occupational
Therapy Association’s definition of Occupational Therapy neither
changes nor expands what Occupational Therapists do in this area of
practice. What the Physical Therapists are suggesting i1is a
restriction in an area of Occupational Therapy practice that has
not been previously restricted to only the upper extremity.
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The Essentials and Guidelineg for an Accredited Educational
Program for the Occupational Therapist states as part of program

Content Reguirements under the category of Occupational Therapy
Process the following: " I therapeutic adaptation for
accomplishment of purposeful activities (occupation):
family/caretaker training, environmental adjustments, orthotics,
prosthetics, assistive devices, equipment, and other technologies".

T3 : . Physical TI ) iation s Standard y
Criteria £ ; itat] ¢ Phveical TI Ed : b -

does NOT state in any of the criteria for a Comprehensive
Curriculum that Physical Therapy students receive training in
orthotics, prosthetics, or splints as an element of uniform basic
education. The Montana Physical Therapy Practice Act (MT Title 37
Chapter 11) also does NOT state the term orthotics or splint as a
specific treatment procedure allowed in the practice of Physical

Therapy.

How can a profession that neither includes orthotics in its
basic education nor states orthotics as a part of their practice in
this state demand that another profession which does include
orthotics in its basic educational requirements be restricted in
the use of orthotics? Perhaps the wvague term '"rehabilitative
procedures' that the Montana Physical Therapy Practice Act uses has
been interpreted by Physical Therapists to mean orthotics. I,
however, feel that the Physical Therapists need to prove that they
have basic educational requirements, standardized across the
nation, in the area of orthotics and prove that the Occupational
Therapy “basic educational requirements do not adequately cover
orthotics before they make an argument that they are more qualified
than Occupational Therapists to make lower extremity or foot

orthotics.

2 ) 13 » o 3 'y )
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This language was agreed to at the Aug. 8, 1992, Task Force
meeting. However, per Ms. Wheatley s letter of Nov. 189, 1892, the
Physical Therapists want language that restricts Occupational
Therapists in return to work programs to treat only within the
context of a team or to work only with upper extremity injuries
because of a lack of educational background to independently work
with people with spinal or lower extremity dysfunction.

The Essentials and Guidelines for an Accredited Educational
Program for the Occupational Therapist states that Content
Requirements shall include, in the area of Biological, Behavioral,
and Health sciences: " Structure and function of the human body
including anatomy, kinesiology, physiology, and neurosciences.

The etiology, c¢linical course, management, and prognosis of
congenital, developmental, acute, or chronic disease processes and
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traumatic injuries; and the effect of such conditions on human
functioning throughout the 1life span. ..." The educational
essentials are not limited to structure, function, or effect of
injury of the upper extremity only; rather, the educational
essentials cover the entire human body. As to working only as a
member of a team in return to work programs, if you believe that
that is the most effective way to deliver services to Montana
consumers, then I would suggest that all recognized members of a
Work Program team must also have their Practice Acts amended to
state the same restriction of not working alone and only working as
part of a team. During a telephone call from Gail Wheatley on Jan.
S5, 1993, she stated that Work Hardening is a "dead issue’.

During a discussion with Gail Wheatley on Jan. 20, 1993, after
the Montana APTA Chapter held a state meeting during the weekend of
Jan. 15, 16, and 17, 1893, Ms. Wheatley stated that the Physical
Therapists have developed amended language for the Occupational
Therapy Practice Act concerning the previously stated two issues.
After repeatedly stating during Task Force meetings that the role
of the Physical Therapists is NOT to develop language for the
Occupational Therapists, apparently the Physical Therapists do,
indeed, feel that they are more knowledgeable about the education
0of Occupational Therapists and what Occupational Therapists are
gualified to do than Occupational Therapists. Since no specific
language has been shared by the Physical Therapists, only
patronizing assurances that the Occupational Therapists will be
happy with the language, I can not state at this time if, in fact,
the Physical Therapists”® version of how Occupational Therapists may
practice in the areas of splints and orthotics and Work Hardening
programs truly reflects Occupational Therapists® unigue role in
quality health care.

It is disconcerting that the Physical Therapists seem to

periodically change their attitude toward these issues. One
wonders what the true motives are in this "policing” of the
Occupational Therapy profession - is it a "turf battle"”, as one

Physical Therapist stated during a Task Force meeting, or is it
truly concern for the quality and efficacy of health care for

Montana consumers?

Although the major issue of Occupational Therapists using
physical agent modalities has been successfully addressed within
the Task Force, there is apparently some concern by the Physical
Therapists regarding the changes in language that we are making to
further clarify and define the practice of Occupational Therapy
(defining, delineating, and clarifying the scope of Occupational
Therapy practice is something that the Physical Therapists have
repeatedly regquested). The changes that we have made in our
Practice Act not related to physical agent modalities were done to
have Montana“s legal definition of Occupational Therapy be in line
with our national definition. They do not expand the areas of
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practice previously listed in our Practice Act. I strongly believe
that Senate Bill 166, as presented, (other than the sections
dealing with physical agent modalities) is a true reflection of
what every Occupational Therapist is qualified to do as a result of
knowledge and experience gained during basic education in
acc;edited programs.

Sincerely,
\%Q/J/Z tccen o7/
Y

Janet Bauer, OTR/L
Great Falls, Montana
Occupational Therapy Chair, Task Force
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My name is Rickie Rosen I am the current president of the Montana

...Occupational Therapy Association. I work in acute care at Deacomness

Medical Center Im Billings;

My focus today concerns changes in the O.T. liscensure bill that are not

related to physical agent modalities. Because we were requested by the P.T.

members on the task force to have our entire bill ready for review at 907
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of our meetings, some of the changes were brought about through P.T.

are in respomse to our national 0.T. office in accordance

SENATE 4
ESHIBIT Mg

éi suggestion but most

DA

with their goal OF consistent national language.

fenerally speaking, our bill has been arranged differently in form but not
content but for the following exceptions.

We added the term interventions and a new section on purposeful activity,

which has been an age-o0ld term used by 0.T.s since the beginning, to

better define our interactions with our clients.

Concerning our section on splinting, we added the terms orthotic to replace
the term splint, used as a noun, and we added rehabilitative technology instead

of adaptive equipment. Previously, we used the verbs designing, fabricating,

and anplying splints We would like to keep those same verbs,

Chanees in sections (e) (f) and (g) deal with wording changes that will

bring us up to par with the national office. For example, using the term

disabled rather than handicapped and taking out the phrase describing the use

of crafts and exercises to enhance performance with a replacement that

instead provides for the development of emotional, motivational, cognitive,

psychosocial, or physical components of performance.

Section (h) focuses on feeding and swallowing skills. Section (i)

has been modified to incorporate the area of returning injured workers back



S.B. 166
testimony cont.

In our previous language we linked range of motion and exercise with
administration and interpretation. We feel this new addition allows us

to be more dynamic in an area that we are well trained in.

In a quantitative summary, our previous bill was four pages and the one
which we present today is se&en pages.. The bulk of the additions concerns
our use of phyvsical agent modalitys which was what this commitee

charged us to iron out.

Tt is my personal opinion that the work of the task force was &ery well
done and that we have managed not to sacrifice professionalism in our
clinical atmosphere. The changes that we have made are representative of
our base education and allow us to move into the 2lst century and the
challenges of health care reform as fellow professionals wiéh other disciplines

and leaders of our own profession.
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Montana State Legislature Biy

Committe for Semate Bill 166 %
Capital Building

Helema, Montana 59620

Dear Committee Members:

This letter from the Bozeman area Medical Team is in support of Senate
Bill 166.

We have had the opportunity to review this important amended sunset bill to
allow occupational therapists to use therapeutic agent modalities to the
entire upper extremity as an adjunct to purposeful occupational therapy
treatment.

We believe that the language amended in this bill specifies specific ed-
ucational requirements prior to its use and adequately handle safety and
competency issues.

We support this as a cost containment measure in the development of health
care reform as a means to limit the need to visit a variety of health care
providers when treating an upper extremity injury.

We are comfortable with occupational therapists' educational training to
support them in treating our patients in need of these services, specifically
treatment of the upper extremity.

We also support the following:

1. Occupational therapists' ability to fabricate temporary upper and
lower extremity orthotics and splinting.

2. Occupational therapists involvement in ergonomics, job site analysis,
work conditioning, work hardening, and functional capacities evaluations
of any injury. U

/ .
Thank you for supporting occupational therap [sts on this very important health
care bill. ( - Q
Sincerely, fﬁ EK-Q(’~Q)VQ)., MO

Y A teeELX OF
; ,,ccd/&/é 77 2T secuiceES

The Boaeman Medjcal Community
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BozeEMAN AND LIVINGSTON
300 N. WirLLsoN AvVENUE, SuiTe 2003, Bozeman, MT 59715
(406) 586-3716 ® FAX (406) 586-4869

Bozeman, MT (406) 586-3716, FAX (406) 586-4869 ® Butte, MT (406) 782-1407, FAX (406).782-1053
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Senator Dorothy Eck gl NO. 36 ol

Montana State Legislature
Capital Building

Helena, Montana 59620
Dear Senator Eck:

This letter is in support of Senate Bill 166. The entire staff of Occupational
Therapy Associates have worked hard to develop mutually agreed upon language
to our amended sunset bill to allow occupational therapists to include thera-
peutic agent modalities within their scope of practice as an adjunct to
occupational therapy treatment. Our practice is comprised of approximately
22 therapists and several contracted therapists including occupational and
physical therapists believe strongly in quality, cost effective care. We

are all part of a cost containment team effort in health care reform which
might mean providing transdisciplinary team therapy to rural areas in the
counties we serve. We do not believe in limiting any one profession in terms
of modality use as long as the occupational therapist has adequate training
to do so. Our hand therapists feel strongly that this new language will im-
prove their ability to practice effective, safe occupational therapy treat-
ment and rehabilitation.

Thank you for your support of this important bill.

Sincerely,
?@/m QQ-@@&&@NQ\TKZC
inda Botten, OTR/L

President of Occupational Therapy Associates

JW e Tt [ My Bee, STEN

Christine Petacc1a, OTR/L Mary ngir, OTR/L
Dorothy Solylst, OTR/L Amy Mofan, OTR/L
Docaes Comen.
Jennifer AncaWs, COTA Liz Wales, OTR/L
7b LA -, /(,',7’4, " '_ /17 //( 4‘/1'\_/4‘4 m f(‘
Mary Céter, OTR/L Linda Barge, PT
Clivohe WMatel, PT

Kristie Murphy, COTA/L Christie Martel, PT

Bozeman AND LIVINGSTON
300 N. WiiLsoN AVENUE, SutTE 2003, Bozeman, MT 59715
(406) 586-3716 ® FAX (406) 586-4869

Bozeman, MT (406) 586-3716, FAX (406) 586-4869 ® Butte, MT (406) 782-1407, FAX (406) 782-1053
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‘PUBLIC HEALTH, WELFARE AND SAFETY COMMITTEE HEARING RE: SENATE BILL 166

"An act revising certain definitions relating to Occupational Therapy"

My name is Mary Krenik. I am an occupational therapist certified in hand
therapy. I am a member of the Montana Occupational Therapy/Physical Therapy Task

Force. I would like to briefly discuss hand therapy certification.

Certification is the process by which a nongovernmental agency or association
uses predetermined standards to validate an individual's quaiifications and
knowledge for practice in a defined area. Certification promotes professionalism
and helps assure the public that the practitioner has obtained the knowledge and
skills to provide confident care. It encourages participation in continuing

education and promotes professional development and career advancement.

The hand therapy certilication examination is sponsored solely by the Iland
Therapy Gertification Commission, Inc. There are nine members of the commission
composed of Occupational Therapists and Physical Therapists as well as a public

member,

The mission of the Hand Therapy Certification Commission is to support a high
level of competence in the practice of hand and upper extremity therapy through

the develupment and administration of formal testing and recertification program.



Candidates must meet the following requirements in order to be eligible to take
the examination.

1. Must be an occupational therapist or a physical therapist.

2. Must be natipnally certified or state licensed for a minimum of five years.
3. Must be practicing in the United States or Canada.l

4, Must document 2,000 hours of hand therapy practice.

5. Must complete application with documented proof.

6. Must pay an application fee of $300.00.

The blueprint for the hand therapy certification exam was developed by using the
results of a job analysis survey conducted by the Amefican Society of Hand
Therapists, in 1985. The blueprint breaks down the items into nine domains of
activities, skills, and modalities. The domains are: wounds and scars, edema,
pain, neurovascular and neuromuscular, ROM, strength and dexterity, prosthetics
and orthotics, work evaluation and conditioning, techniques and modalities.
The items are categorized by two cognitive processes: comprehension and
application. Comprehension iteﬁs test recall and accurate understanding of
facts. Application items test the candidates ability to interpret data and draw
conclusions. I have included a complete copy of the test blueprint with my

written testimony.
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Ceftificatiou is conferred by ﬁhe haud therapy certification commission for a
period of five years. At renewal time a therapist may seek recertification
through one of two options. Option #1 successfully completes the certification
examination. Option #2 completes the continuing education program which is in

accumulation of 80 hours of continuing cducation credits.

In 1991 there were three certified hand therapists in the State of Montana.
Today there are five. All five of us have degrees in Occupational Therapy. We
are committed to the professional practice of hand and upper extgémity therapy.
This commitment extends to our patients, our health care tegm members, the public

and the specialty itself,

Thank you for your support of Senate Bill #166.

"~
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TESTIMONY FOR SENATE BILL 118
SENATE PUBLIC HEALTH & WELFARE COMMITTEE
February 1, 1993 - by Mike Craig, Licensure Bureau, DHES

Madam Chair, members of the committee, good afternoon. My name is
Mike Craig, Bureau Chief, Licensure Bureau, Department of Health &
Environmental Sciences. I am here today to support Senate Bill
118.

I wish to start out with addressing the amendments to the bill.
The amendments originated from our office with assistance from
Legislative Council. The amendments drastically alter one of the
two main components of the bill: As originally proposed, the bill
would eliminate adult . foster care homes and recognize them as
personal care facilities under Licensure Bureau jurisdiction,
resulting in a licensure consolidation. The amendments eliminate
that consolidation and continues licensure of adult foster care
under the Department of Family Services.

We simply cannot attempt a restructuring of licensure of both
personal care and adult foster care at this time primarily because
of the unanticipated fiscal impact to the general fund. Licensure
consolidation would in turn allow Social Security income residents
of what were adult foster care homes increase their monthly Social
Security Supplement if they are now residing in personal care
facilities. With the amendments, we believe that the fiscal note
changes considerably. First, without having to assume jurisdiction
of 120 new facilities at one time, we will be able to deal with
facilities one at a time as they approach us for licensure. We do
not expect a great influx of the new level of services which would
be authorized under the bill, therefore the fiscal impact is
unknown at this time.

However, since we were asked, we still maintain that there is an
approximate cost to promulgating and adopting rules. There is
other 1legislation that may come before this committee which
requires the Licensure Bureau to adopt rules. If there is not a
fiscal note attached, it does not mean that there is not a fiscal
impact. It just means that we were not asked to provide the
information. Our experience has been that rulemaking and its
associated costs are not dealt with in the appropriations process.
Typically, agencies are assumed to be able to cover those costs
within existing budgets. The fiscal note does reflect an estimated
cost for rulemaking, whether or not its in our existing budget.

The other main component of the bill directs the department to
adopt regulations for a new type of personal care facility. There
are some fundamental issues involved here regarding the elderly in
Montana. What we are seeing is that current Montana law does not
recognize what is happening in the area of adult services. I refer
to them as adult services rather than personal care because the
changes are occurring in personal care, in adult foster care, in



retirement homes, in adult day care, and in numerous unlicensed
facilities. Residents are growing older, becoming more frail,
having greater need for medical and nursing services, but,
absolutely want to remain where they are at - regardless of how
their residence is licensed or who is the licensing authority. The
residents and their families or responsible parties are in fact
redefining the array of adult services in congregate settings.
And, to be expected, providers are tailoring their services to the
needs of the consumers, not to the language of the law.

Senate Bill 118, as amended, is a start to honestly dealing with
adult services. One thing that has become more apparent than any
other element in dealing with this level of care is that if the
changes are not recognized at the state level through the law, it
is going to keep changing anyway. This bill does allow for the
creation of a much greater level of care in congregate 1living
environments. No doubt the residents of this level of care would
look no different that nonambulatory patients in nursing homes with
few self-care capabilities.

To be honest with you, we have seen nonambulatory residents,
incontinent residents, residents on medications to control
behavior, residents with varying degrees of brain atrophy,
residents - on a large scale - who cannot self-administer their own
medications, in personal care and in unlicensed settings. In
short, we are seeing many violations of current law which prohibit
personal care facilities from having non-ambulatory residents,
residents in need of medical or physical restraints, and residents
who are incontinent.

Under our licensing laws, my only legal option is to require
relocation of residents who do not meet the statutory criteria for
continued residence in a personal care facility. Then we create
the situation where facilities become creative and find ways around
the law so that some of their residents may stay where the resident
wishes - in the personal care facility. I have required relocation
of residents out of personal care as a respg i?glity of Licensure
Bureau Chief. I can tell you its a dlilga§§f"and I don’t relish
being informed from family members that I am signing a resident’s
death warrant because I am causing an unwanted and very traumatic
move.

In the Licensure Bureau, we agree that there needs to be some sort
of accommodation for the elderly health care consumer to stay where
he or she wishes. This really is a fundamental issue regarding
freedom to choose. For some of our elderly citizens, it is the
issue of aging in the place of choice, even if it also means dying
in the place of choice. Senate Bill 118 allows for this aging in
place concept to occur in limited settings with acknowledgement by
a physician that the setting is appropriate. If nursing services
are necessary, as they usually are, they must still be performed by
a licensed nurse.
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Senate Bill 118 also eliminates Certificate of Need requirements
for personal care facilities. Elimination of Certificate of Need
review may encourage more of the unlicensed facilities to become
legitimized through licensure, especially those who are hesitant to
go through the review because of the Certificate of Need fee.

What Senate Bill 118, as amended, does not do is it does not,ﬁﬁange
&—th4ng.ixu;4uqp_cu;;ant}y—%tcensedrfwnﬁxnugL—ca:a—iacaAAﬁafmw-aunr
dees—y./ address the inherent problems of having separate licensure
jurisdictions and separate standards in personal care, adult foster
care or even retirement homes where we really are seeing that as
the services are being redefined, they are becoming very similar in
these three settings.

Thank you. I will be available for questions.
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Amendments to Senate Bill No. 118 & Ko _S8B//8K
First Reading Copy e

For the Committee on Public Health, Welfare, and Safety

Prepared by David S. Niss
February 1, 1993

1. Title, iines 7 and 8.
Strike: "ELIMINATING ADULT FOSTER FAMILY CARE HOMES;"

2. Title, line 8.
Following: "50-5-227"
Insert: "AND"

3. Title, line 9.
Strike: "50-8-101, 52-3-811, AND 76-2-411,*"
Strike: "REPEALING"

4, Tltle, lines 10 and 11.
Strike: "SECTIONS" on line 10 through "MCA;" on line 11

5. Title, line 12.
Following: "PROVIDING"
Insert: "AN"

Strike: "DATES™
Insert: "DATE"

6. Page 9, line 9.
Following: "S52—3—363-"
Insert: "adult foster care licensed under 52-3-303,"

7. Page 20, line 6.
Strike: "personal-care facilities"

Insert: "adult foster care"
Strike: "50-5-227"
Insert: "52-3-303"

8. Page 21, line 12 through page 25, line 19.
Strike: sections 5 through 8 in their entirety

Renumber: subsequent sections

1 sb011801.adn



9. Page 25, line 25 through page 26, line 3.
Strike: "dates"
Insert: "date"

Strike: "(1)" on line 25 through "are" on page 26, line 3
Insert: "[This act] is"

2 ' sb011801.adn
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SENATE HEALTH & WELFANE
BT Ko, 1Z

DATE_ Z‘{’qg

mu oS3 !

AMEND SENATE JOINT RESOLUTION 11, 1ST READING

p. 1, line 12

Strike: lines 12 through 16

Insert:
WHEREAS, many pharmaceutical manufacturers sell the
same drug at widely varying prices to different
distributors, charging the highest price and making
the greatest profit on drugs sold to community
pharmacies; and

WHEREAS, classes of drug distributors other than
community pharmacies do not often pass on most of
their lower prices from pharmaceutical
manufacturers but retain much of the differential
as profit; and ;

WHEREAS, the simple principle of the Robinson-
Patman Act, that seller's prices to different
customers should not wvary for other than good
commercial reasons, would cure much of what is
wrong with pharmaceutical pricing, were that Act
not weakened by unduly broad exemptions; and

WHEREAS, the Congress has forced pharmaceutical
manufacturers to rebate a portion of the excess
profits they realize from differential pricing to
the states' Medicaid programs, and these rebates
have approached $2.8 million a year to the Montana
Medicaid program; and

WHEREAS, extension of Robinson-Patman principles to
all pharmaceutical pricing would extend similar
benefits to all consumers; and

p. 2, line 1

Following: "legislation"

Strike: "regulating" ,

Insert: '"extending the Robinson-Patman Act to (the
pricing of drugs) by pharmaceutical manufacturers"

p. 2, line 2
Following: "drugs"
Insert: "by pharmaceutical manufacturers"

p. 2, line 9
Following: "Services"
Insert: "and to Senator David Pryor of Arkansas"
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