
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By Chairman Larry Stimatz, on April 17, 1991, at 
1:08 p.m. 

ROLL CALL 

Members Present: 
Lawrence Stimatz, Chairman (D) 
Cecil Weeding, Vice Chairman (D) 
john Jr. Anderson (R) 
Esther Bengtson (D) 
Don Bianchi (D) 
steve Doherty (D) 
Lorents Grosfield (R) 
Bob Hockett (D) 
Thomas Keating (R) 
John Jr. Kennedy (D) 
Larry Tveit (R) 

Members Excused: none 

Staff Present: Deborah Schmidt (EQC). 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: 

HEARING ON SENATE BILL 472 

Presentation and Opening Statement by Sponsor: 

Senator Joe Mazurek, District 23, told the Committee that SB 
472 ratifies the Water Rights Compact between the state and the 
Northern Cheyenne Tribe of the Northern Cheyenne Reservation. He 
said the bill represents the effect of many people, working long 
and hard, to bring the negotiation process to completion. 

Senator Mazurek explained that staff members of the Compact 
Commission, and representatives of the Northern Cheyenne Tribe 
and the federal government all participated in this process. He 
stated that the Tongue River and Rosebud Creek Basin Water Users 
were also involved from the beginning. 

Senator Mazurek provided a synopsis of the settlement and 
maps of the affected areas (Exhibit #1). He said the bill 
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represents settlement of Indian reservation water rights, and 
quantifies, for all time, those reservation water rights. 
Senator Mazurek explained that the bill sets forth administrative 
terms in the scheme of the rights of non-Indian and other users. 

Senator Mazurek further advised the Committee that the 
Reserved Water Rights Compact Commission deals with overall 
streams adjudication. He said reservation rights differ from 
traditional water rights, as they date from the time the 
reservation is formed. Senator Mazurek explained that there is 
no loss of rights by non-use, as established in the Winters 
decision (U.S. Supreme Court). He stated that the Assiniboine­
Sioux Tribes' Compact resolution was easy, as it involved the 
Fort Peck Reservoir. 

Senator Mazurek told the Committee this issue is more 
difficult to address because there is a limited supply of water, 
and there is even less water on Rosebud Creek. He said it has 
been a difficult process over the past two years, and would be an 
historic settlement. Senator Mazurek advised the Committee that 
the Compact Commission voted on Saturday, April 13, 1991, to give 
its unanimous approval to this effort. He stated that Compact 
Commission members are Senator Jack Galt, Chris Tweeten, Carl 
Davis (Beaverhead County), and himself, and explained that Dennis 
Iverson also served on the Commission until the last six months. 

Senator Mazurek further stated that Tongue River Water Users 
representatives Herb Mobley and Art Hayes, Jr. also participated 
in the process, and that the bill does have general support in 
spite of some concerns. 

Senator Mazurek explained the technical applications of SB 
427, and said 12,500 acre feet of water would be allocated to the 
Northern Cheyenne Tribe annually (from the priority date of 
October 1, 1881), and that water rights dated March 24, 1909 or 
earlier would be senior to Tribal rights. He stated that 20,000 
acre feet of new storage water, or all new storage on the Tongue 
River, would also be allocated to the Tribe. 

Senator Mazurek further explained that the Tribe has agreed 
that any water over 40,000 acre feet is available for non-Indian 
users. He said the Rosebud Drainage was more difficult to 
negotiate, as there is not much water, and that two Tribal rights 
were created: 1) a phase-in development of water to protect 600 
acres of land, or 1800 acre feet of water; 2) a 200-acre foot 
phase in over the next two years, ending up at 600 acre feet. 

Senator Mazurek said there was concern with the number of 
sub-irrigators downstream from the Reservation, and that 19,530 
acre feet of water, or irrigation of 6,510 acres of land, was 
subrogated to non-Indian users. He further stated that the Tribe 
agreed to cap protected acre feet at 2,700 (downstream) and 180 
acre feet south of the Reservation (upstream). 
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Senator Mazurek told the Committee that the parties agreed 
to a moratorium on new permits issued, and the Secretary of the 
Interior agreed to allocate 30,000 acre feet per year from the 
BigHorn Reservoir (behind the Yellowtail Dam) to the Tribe. He 
said he believes the bill sets a good precedent for future 
negotiation with other tribes. 

Senator Mazurek stated that groundwater, if it is alluvial, 
would count against tribal rights, if it does not exceed 100 
gallons per minute. He further stated that this allows the Tribe 
to market water from the Tongue River Reservoir, but not Rosebud 
Creek. Senator Mazurek advised the Committee that he believes 
this is an historic occasion, representing a long, difficult 
compromise. He said both the Tribe and the state are proud of 
the treaty which must be approved by the state, the Tribe, and 
the Congress. Senator Mazurek commented that this alternative is 
much less costly than litigation, and much more flexible. 

Proponents' Testimony: 

Chris Tweeten, Vice Chairman, Reserved Water Rights Compact 
Commission, said he was pleased to present a bill which addresses 
the administration of Northern Cheyenne water rights. He stated 
that the Tribal Water Code would govern how the Northern Cheyenne 
Tribal water rights would be used, and that state water rights 
law would be administered by the state through the Department of 
Natural Resources and Conservation (DNRC). 

Mr. Tweeten further explained that the bill "creates three 
levels": 1) storage rights in the Tongue River Reservoir and 
Rosebud Creek can only be made in conjunction with state law, 
unless Congress passes other legislation; 2) the Yellowstone 
Compact prevents water from going outside the basin without the 
agreement of Montana, South Dakota, and Wyoming, creating an 
incentive to market water inside the basin (thus, not having to 
deal with state law); 3) lBO-day prior notice is required to 
market water outside the Reservation, and the Northern Cheyenne 
Tribe will have to document the effect its marketing proposal 
will have, as well as comply with public interest criteria. Mr. 
Tweeten stated that the marketing plan can be challenged by 
anyone within that lBO-day period. 

Mr. Tweeten told the Committee that the bill also creates a 
procedure for transfer of stored water from the Tongue River 
Reservoir and the Yellowtail Dam, both of which are outside the 
Reservation. He explained that the Tribe wants to create storage 
inside the Reservation, if it is deemed feasible, but will abide 
by state law until this can be done. Mr. Tweeten further 
explained that Montana would maintain control of the Tongue River 
Reservoir via a committee-established, long-term operating plan. 
He said this committee would meet annually to schedule releases 
of water from the Reservoir, and that once the water is released, 
DNRC would have control. 
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Mr. Tweeten further advised the Committee that the Compact 
Commission followed language in the 1985 Fort Peck Compact for 
resolution of disputes, and that a three-member Northern Cheyenne 
Compact Board would be formed to provide initial-level 
administrative review of problems. He explained that the Board 
could issue subpoenas and admit evidence, and unresolved issues 
could go to the courts. 

Mr. Tweeten said he objects to quantifying Northern Cheyenne 
water rights, as several law suits have been filed by the Tribe 
in U.S. Court. He advised the Committee that the Supreme Court 
said this should be decided in state court, and said the Tribe 
agreed that after the Tongue River Reservoir renovation is 
completed, those federal suits will be dismissed. 

Karen Barclay, Director, DNRC, spoke on behalf of Governor 
Stan Stephens, and thanked those parties involved in the compact. 
She stated that there are many benefits of compacts, and that the 
key concern is safety of the Tongue River Reservoir. Ms. Barclay 
advised the Committee that DNRC has also been involved in cost­
share negotiations, and in evaluating the repair of the 
Reservoir. She further advised that, in 1978, the Reservoir very 
nearly had to be breached. Ms. Barclay told the Committee that 
the 140 percent snow-pack this year could also pose a threat to 
this serious safety problem which will require from $3 to $5 
million to repair. 

Dave Pennington, Chairman, Federal Negotiating Team, 
introduced Richard Aldrich, James Rawlings (Field Reclamation), 
and John Graves (Water Rights), u.S. Department of Interior, 
Billings. He said he believes federal interests are ensured by 
the Compact, and recommended passage of the bill. Mr. Pennington 
stated he would work in Washington, D.C. to pass the Compact, and 
to drop the suits filed at the federal level. 

Mr. Pennington advised the Committee that several hundred 
thousand acre feet of water are contracted for now, and that he 
would like the Northern Cheyenne to have the 30,000 acre feet of 
water from Bighorn Reservior. He explained that this conveyance 
does not grant the Northern Cheyenne first right, but a 
contracted right, and that he believes it will set a precedent 
for other Indian water rights settlements in Montana. 

Art Hayes, Jr., Vice Chairman, Tongue River Water Users, 
said the Users organized in 1937 to operate and maintain the 
Tongue River Reservoir. He told the Committee he was pleased 
with the progress of negotiations, and realized the concerns on 
the part of the state and the Northern Cheyenne Tribe. He stated 
that on April 4, 1991, the Water Users Board of Directors voted 
unanimously to support the rehabilitation of the Tongue River 
water project, and he urged the Committee to support SB 472. 

Harley Harris, Assistant Attorney General, specializing in 
water issues, said he was appearing on behalf of Attorney General 
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Marc Racicot. Mr. Harris told the Committee that he worked on 
the Compact, and commended the efforts of Senator Mazurek, Chris 
Tweeten, the representatives of the Northern Cheyenne Tribe, and 
the federal people. He said he believes these discussions can, 
and should, be a model for future negotiations. 

Mr. Harris advised the Committee that Indian water rights is 
a complex issue of law and policy, and that they need to look at 
the benefits of the Compact, as well as the monetary and social 
cost to the state. He commented that court costs are often 
underestimated, and said Wyoming has expended $10 million without 
resolving many issues. Mr. Harris said Wyoming has, therefore, 
no protection for its state water users. 

Mr. Harris further advised the Committee that Montana will 
soon have the opportunity to work with the Blackfeet Tribe, and 
said he believes the compact is a significant achievement. He 
urged the Committee to support SB 472. 

Calvin Wilson, Tribal Attorney and member of the Northern 
Cheyenne Tribe, presented the comments of Blaine Small, Secretary 
of the Crow Tribal Council (Exhibit #2). He urged that the 
Legislature act favorably on the bill, as it represents two years 
of intensive negotiations. Mr. Wilson stated that the agreement 
minimizes the adverse affects to non-Indian water users, and 
~llows the Northern Cheyenne Tribe to develop its water resources 
(surface, ground, and storage) from the Tongue River Reservoir 
and Rosebud Creek. 

Mr. Wilson told the Committee that repair of the Tongue 
River Reservoir is vital, and that the Compact is the first step 
toward this end. He explained that the Compact would resolve 
issues in administration of water, and said the Wind River, in 
Wyoming, is a good example of the cost of litigation. Mr. Wilson 
said a Tongue River advisory committee would be established, and 
that the Northern Cheyenne Compact Board would work, 
cooperatively, to resolve disputes. 

Mr. Wilson further stated that the Crow Tribe leadership 
somewhat opposes SB 472, but the federal government has assured 
them that there is enough water for both the Northern Cheyenne 
and the Crow Tribes in the future. He urged committee support in 
making Montana history, by acting favorably on the bill. 

Jo Brunner, Executive Secretary, Montana Water Resources 
Association (of which the Tongue River Water Users are a member), 
said she supports the compact and rehabilitation of the Tongue 
River Reservoir. 

Opponents' Testimony: 

Kayle Howe, Crow Tribe Administrator, read from prepared 
testimony, and said Article II A. (7) grants 30,000 acre feet of 
water which flows through the Crow Reservation. He advised the 
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Committee that first claim on the Yellowtail Reservoir is to the 
Crow Tribe for 75,000 acre feet of water. Mr. Howe provided 
amendments with his testimony, and proposed an additional 
amendment on page 18, line 10 of the bill (Exhibit #3). 

Robert Kelly, Crow Tribe Planner and member, said he 
wondered if the opponents would be the Northern Cheyenne today, 
if the Big Horn Reservoir were being addressed. He stated that 
the opposition of the Crow Tribe is nothing personal, and that he 
believes the Crow will not have an advantageous position in the 
future. Mr. Kelley read from prepared testimony, and said his 
ancestors paid for construction of the Big,~orn Canal with Tribal 
money, dating back to the l880s (Exhibit Ii). 

Mr. Kelly further advised the Committee that in Arizona v 
San Carlos Apache Tribe, the state courts have the obligation to 
follow federal law with regard to water rights on reservations. 
He stated that the Crow Tribe has had no opportunity to be a 
party to these negotiations, and believes its interests are being 
ignored. 

. Mr. Kelly cited U.S. v Powers (U.S. Supreme Court), and said 
quantification of water is determined by the use for which it was 
created on the Reservation. He explained that the 1968 Crow 
Treaty with the United States allows for development of 
agriculture for subsistence, and contains provisions for water. 
Mr. Kelly told the Committee that he believes the bill ignores 
these rights without the amendments proposed by Kayle Howe. 

Mr. Kelly further stated that the Crow Tribe is concerned 
with one hundred-year floods, and giving the Northern Cheyenne 
Tribe the first 30,000 acre feet of water, as it could have a 
detrimental effect on the agricultural planning of the Crow 
Tribal people. He said the Northwest Power Planning Council has 
encouraged Montana Power Company to seek energy from facilities 
such as the Big Horn Reservoir. 

Joseph Pickett, Vice Chairman, Crow Tribe, said he 
represented 8,000 members, and referred to Blaine Small's 
testimony which was presented earlier by Tribal Attorney, Calvin 
Wilson. 

Senator Towe commented that the first claim statutorily 
provides water to the Crow Tribe to the Hardin Bench. He said he 
didn't have the exact figures, but believes this is between 
15,000 and 20,000 acre feet. Senator Towe stated that much of 
this water flows through what is or what used to be the Crow 
Reservation. 

Senator Towe assured the Committee that the Crow Tribe will 
claim 200,000-300,000 acre feet, and that would leave nothing 
left to give the Northern Cheyenne. He stated that he does not 
believe the Northern Cheyenne can take water claimed by the Crow, 
and that there is no commercial or industrial demand for the 
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water right now, but the Crow Tribe must prepare for their 
future. 

Senator Towe asked if it is fair to give the first 30,000 
acre feet, as well as the right to sell this water, to the 
neighbors of the Crow, whose reservation is on no part of the 
Yellowtail Reservoir. He also asked if it is fair that the Crow 
could be underbid by the Northern Cheyenne, if they both have 
water rights, and said this is the major objection of the Crow 
Tribe. 

Senator Towe advised the Committee that he has reviewed the 
Compact, and believes it is good for both Montana and the 
Northern Cheyenne. He commented that if the problem can be 
addressed, the Compact should go forward, and that the amendments 
proposed by the Crow Tribe would do this. Senator Towe further 
commented that if the amendments are approved, the Compact must 
go back for review, and said the Crow have contested this procegs 
from the beginning. 

Representative Angela Russell, District 99, told the 
Committee she is also a member of the Crow Tribe. She said she 
is distressed about taking 30,000 acre feet from the Yellowtail 
Reservoir, and that she did not see how Senator Mazurek sees this 
as an advantage to the Crow Tribe. 

Representative Russell stated that water is the lifeblood of 
Montana, and the West, and that the Committee needs to look at 
fairness in this situation. She commented that she believes the 
Compact Commission is following the adage of "divide and 
conquer", and urged that the Committee adopt the amendments 
provided by the Crow Tribe. 

Questions From Committee Members: 

Senator Doherty asked how many acre feet behind the 
Yellowtail Reservoir would be available to the Crow Tribe if 
30,000 acre feet are given to the Northern Cheyenne Tribe. James 
Rawlings, Bureau of Reclamation, replied that 300,000 acre feet 
are available for marketing, and that Montana Power purchases 
6,000 acre feet per year now. He commented that, in the mid-60s 
to mid-70s, about 600,000 acre feet were marketed from Yellowtail 
and Boyson Reservoirs. 

Senator Doherty' asked if the Crow claim is superior. Mr. 
Rawlings replied that Yellowtail Reservoir is a federal facility. 

Senator Doherty asked what claim is superior, Crow or 
Northern Cheyenne. John Graves (federal water rights) replied 
that irrigation development on the Hardin Bench is involved, and 
includes 125,000 acre feet for development. He stated that, in 
addition, one million acre feet are dedicated annually to 
conservation purposes, of which 300,000 acre feet are available 
for water marketing. Mr. Graves said he assumes development of 
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the Hardin unit, and the Crow Tribe, and also assumes that 
300,000 acre feet are available to all comers, without that, 
under the Winters Doctrine. 

Senator Doherty asked if a budget proposal would be 
submitted for the repair of the Tongue River Reservoir. Dave 
Pennington replied it would be, plus a four foot raise in the 
Reservoir to benefit the Northern Cheyenne Tribe. John Graves 
commented that the contract with Montana Power, and the 1960s-
1970s contracts specify that they are subject to future 
quantification of Crow and Northern Cheyenne water rights. He 
advised the Committee that there is no priority date, except the 
1960 Bureau of Reclamation date, and that would be junior to the 
1868 water rights date. James Rawlings further stated that the 
contracts for the 660,000 acre feet marketed in the 1960s-1970s 
are now terminated. He explained that they were for coal 
development which did not take place. 

Senator Weeding asked if the 125,000 acre feet is part of 
the Yellowtail Reservoir yield. John Graves replied that non­
Indian lands on the Hardin unit may be entitled under the Walton 
Doctrine (1868). He explained that the Winters Doctrine 
established reservation water rights for the Tribes, and the 
Walton Doctrine carved out the rights of non-Indians to share in 
those water rights. 

Senator Weeding asked if 6,000 acre feet goes to Western 
Energy for Colstrip 3 and 4. John Graves replied that it does. 

Senator Tveit asked what the philosophy of the Secretary of 
the Interior is, in giving the Northern Cheyenne 30,000 acre feet 
of Crow water when the Northern Cheyenne are not in that basin. 
Mr. Graves replied that there is no announced policy from the 
Department of the Interior, and that he felt it was appropriate 
for the Crow Tribe to obtain water from the Yellowtail Reservoir, 
as a concession. He commented that agricultural use could be 
piggy-backed. 

Mr. Graves further stated that the Crow concerns were heard 
in August, during the negotiation process, and that two 
modifications were made as a result: 1) the water was not 
identified as the first block of water (to the Northern 
Cheyenne), and the Northern Cheyenne must pay for the water if 
they develop a use for it; 2) there is no immediate revnue stream 
to the Northern Cheyenne. 

Senator Weeding asked if, assuming Crow rights would be 
quanitifed in the future under the Winters Doctrine, their rights 
would be senior to those of the Northern Cheyenne. John Graves 
replied they would be, under aboriginal claims. 

Senator Doherty asked if the 30,000 acre feet allocated to 
the Northern Cheyenne is conditional upon final quantification of 
the Winters Doctrine to the Crow Tribe. Mr. Graves replied that 
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the Bureau of Reclamation and the Department of the Interior say 
the Winters Doctrine goes to natural flow rights. 

Senator Stimatz asked what the total storage capacity of the 
Yellowtail Reservoir 1S. John Graves replied it is 1.5 million 
acre feet, of which some is flood-control capacity, and 1 million 
acre feet is for recreational use, power development, fish and 
wildlife, etc. James Rawlings advised Senator Stimatz that 
576,445 acre feet is a conservation pool of the 1.3 million acre 
feet total. He explained that 493,000 acre feet is dead storage 
to run the turbines, plus the exclusive flood space. 

Senator Bianchi asked Karen Barclay if signing the Compact 
will commit the state to a cost-share program for the repair of 
the Tongue River Dam. Karen Barclay replied that is addressed on 
page 41 of the bill, and provided the Committee with a breakdown 
of costs (Exhibit #5). She said the U.S. government would pay 
$31.5 million toward repair of the Tongue River Reservoir, and 
that state could pay $16.5 million ($5 million in cash 
contributions over three bienniums from the Broadwater Hydro­
electric project and the DNRC Rehabilitation Account, and the 
balance from federal loans). 

Ms. Barclay further advised the Committee that the four foot 
enlargement would cost about $17.8 million (to be paid for by the 
federal government), and that the $30 million cost of repairing 
the spillway would be split between the state and the general 
government. 

Senator Bianchi asked what the chances are of Congress 
approving this proposal, with the contentions between the 
Northern Cheyenne and the Crow Tribes. Senator Mazurek said he 
believes there is good cooperation in this regard, and that the 
funding bills are either in drafting or have been introduced. 

Closing by Sponsor: 

Senator Mazurek told the Committee he believes 
Representative Russell has a fair question. He stated that the 
precedential value of this portion of settlement is of benefit to 
the Crow Tribe, as there is no clear right to claim stored water. 
Senator Mazurek advised the Committee that he doesn't believe the 
federal government would say that additional stored water would 
be given under the Crow claim. 

Senator Mazurek further stated that SB 472 is a concession, 
and was requested by the Northern Cheyenne Tribe. He said he 
recognizes the political concerns of the Tribes, and understands 
them, and that the bill does not contain a first block claim. 
Senator Mazurek told the Committee he was sorry that the focus 
was not on the benefits of the Compact, but on the 30,000 acre 
fee from the Big Horn Reservoir. 

Senator Mazurek said he believes water users would have been 
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displaced entirely by litigation, and strongly urged that the 
Committee not adopt the proposed amendments, as they would 
"derail" the process. He explained that this is a delicate 
settlement, and that he believes it will end up in litigation, if 
it is not approved this session. 

ADJOURNMENT 

Adjournment At: 2:57 p.m. 

LS/jtb 
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SENATE NATUHf\L RlSOURClS 

EXHIBIT NO. I I 
~ /, "jfi~' fAn~D~A~TE /J,/ f1<1 .... . -IV~ C""leuc- -"'J-~~=tlli tt1)'" 

Tribal Water Right 

1. Tongue River Basin. The Tribal water right in the Tongue 
River basin'consists of the right to divert up to 32,500 acre­
feet per year (AFY), from a combination of direct flow of the 
river and storage from the raised and repaired Tongue River 
Reservoir. Present Tribal uses for irrigation will be subtracted 
from the 32,500 AFY. An existing Tribal water purchase contract 
for 7,500 AFY remains in effect, and is in addition to the 32,500 
AFY. The two components of the Tribe's 32,500 are as follows: 

a. Direct Flow. The Tribe can divert up to 12,500 AFY from 
the direct flow of the Tongue River, and deplete up to 9,375 
AFY,with a priority date of October 1, 1881. The Tribal direct 
flow right is subordinated to Miles City Decree rights, as 
finally adjudicated by the Water Court, with a priority date of 
March 24, 1909 or earlier. The direct flow right is also 
subordinated to diversion water rights on Tongue River 
tributaries, as finally decreed. This means that the Miles City 
Decree rights and tributary rights will be treated as if they're 
senior to the Tribe's direct flow rights. 

b. Storage Right. The Tribe has a right to divert and 
deplete up to 20,000 AFY from the enlarged Tongue River 
Reservoir. This right essentially allocates all the new storage 
to the Tribe. The Tribal stbrage right is subject to specified 
shortages, and its availability.will fluctuate depending on the 
schedule the Tribe selects for diversions of its direct flow 
right. Tribal use of direct flow and storage will not affect 
existing state storage contracts of 40,000 AFY. 

c. ?xcess Water. The calculations of water availability 
for both tribal and non-Indian uses have been based on a computer 
water model which makes certain assumptions about existing 
Montana and Wyoming water us~s. If, in the future, these 
assumptions change, any "excess" water that is available will be 
used to "firm up" the Tribe's water allocation of 32,500 acre­
feet. Any water over and above this amount will then be 
available for future non-Indian uses. 

2. Rosebud Creek Basin. The Compact creates two Tribal rights 
tg the water of Rosebud Creek. Th~ first right allows the Tribe 
to proceed with phased-in development over the next two years. 
The second right is subordinated to existing non-Indian diversion 
rights, North and South of the Reservation, as decreed by the 
Water Court. 

a. first Tribal Rosebud Right. This right may be used only 
for agricultural purposes, and allows the Tribe to develop up to 
600 acres of land or divert 1,800 AFY, whichever is less. 
Approximately 200 of the 600 acres are presently in use. Of the 



remaining 400 acres, the Tribe will develop no more than 200 
acres before July I, 1993 by methods that involve pumping of 
alluvial groundwater. The final 200 acres may be developed after 
July I, 1993. The entire 400 new acres can be developed earlier 
by non-pumping methods, such as water spreading, during higher 
spring flo'1s. 

b. Second Tribal Rosebud Right. This right allows the Tribe 
to divert up to 19,530 AFY, or enough water to irrigate 6,510 
acres of land, whichever is less. This right is subordinated to 
existing non-Indian diversion rights, as decreed by the Water 
Court. Again, this means that these rights will be treated as if 
they are senior to the Tribal rights in this paragraph. They 
will be junior to the Tribal rights in paragraph 2a. The Compact 
places a cap on protected off-Reservation acreage, as follows: 

i. North of the Reservation, 8,100 AFY or enough 
water to irrigate 2,700 acres, whichever is less; 

ii. South of the Reservation, 540 AFY or enough water 
to irrigate 180 acres,' whichever is less. 

c. Dams an~oundment~. The Tribe may not construct 
dams or impoundments to store water naturally arising in Rosebud 
Creek or its tributaries. The Tribe may import water into the 
basin for such impoundments. 

d. Until such time as the Department of Natural Resources 
and Conservation finds that there is water available over and 
above the entire Tribal right to Rosebud Creek water, there will 
be a moratorium on the issuance of new state water right permits. 

3. Big Horn Reservoir (Yellowtail) Sto~age. As part of the 
Tribal water right, the Secretary of the Interior will allocate 
30,000 AFY to the Tribe from Big Horn Reservoir. 

4. ~roundwater. The Tribe has a right to use both alluvial and 
non-alluvial groundwater in lieu of its surface water rights in 
the Tongue and Rosebud basins; withdrawals of greater than 100 
gallons per minute of either kind of groundwater are subtracted 
from the Tribal right in that basin. The Tribe may also develop 
deep (non-alluvial) groundwater by either applying to, the State 
for a permit or establishing a special right to it under federal 
law. This would be over and above the Tribal water right 
established in this Compact. 

5. StockwateL-Jjnpoundmentll. The Tribe may construct stoc)n.,rater 
impoundments on the Reservation, if the capacity of the 
impoundment is less than 15 AFY, and it is constructed on a non­
perennial stream. 

6. SJJbi~rigation. The Tribe is entitled to take advantage of 
any natural subirrigation occurring on the Reservation. Where 
otherwise consistent with State law, persons outside the 



Reservation also are entitled to take advantage of natural 
subirrigation. 

7. Water Marketing. The Tribe may not market water naturally 
arising in Rosebud Creek or its tributaries, although the Tribe 
may enter into agreements where, fo~ compensation, it defers use 
of its Rosebud water. The Tribe may market any other part of the 
Tribal water right for use on or off the Reservation. 



Administration of the Tribal Water Right 

1. Uses on the Reservation. The Tribe will administer uses of 
'their water right on the Reservation pursuant to a Tribal water 
code. The Compact requires the Tribe to adopt regulations to 
ensure that uses of the water right are not wasteful and do not 
degrade water quality. The State will administer any state water 
rights on the Reservation pursuant to State law. 

2. Uses off the Reservation in the basin. Uses of the Tribal 
water right off the Reservation, but within the Tongue and 
Rosebud Creek basins, are subject to special procedures set forth 
in the Compact. The Tribe must obtain any permits required under 
State law concerning siting, construction and operation of the 
off-Reservation facilities. In addition, the Tribe must give 180 
days advance notice to the State of the pioposed use, and must 
show, among other things, that the use: 

a. is a beneficial use under State law; 
b. has an adequate means of diversion; 
c. will not adversely affect specified state law 

water rights; and 
d. does not cause adverse environmental impacts. 

The special procedures allow the proposed use to be challenged by 
the State or an affected water user in court, where the Tribe 
would have the burden of proving that the Compact requiremen~s 
are met. 

3. Other Off-Reservation Uses. All other uses of the Tribal 
water right off the Reservation are administered under State law 
in effect at the time the use is initiated. 

4. Use of Water from Yellowtail Reservoir. When Yellowtail 
storage water is used on the Reservation, it will be'~dministered 
under the Tribal water code, except that the Tribe must obtain 
any permits required under State law concerning siting, 
construction and operation of off-Reservation facilities. All 
other Tribal uses of Yellowtail water will be governed by 
applicable State ,and federal laws. 



5. Trans-n~~i~ Diversions of Storage. The Compact has special 
provisions for Tribal projects that divert water from Big Horn or 
Tongue River Reservoirs and transport the water out of the basin 
for use on the Reservation. The Compact requires lOO-day advance 
notice to the State of such projects, and provides that the 
project may be reviewed under existing State, federal, or Tribal 
law. ' 

6. Operation of Tongue River Dam. Tongue River Dam will 
continue to be owned and operated by the State. The Compact 
creates a five member advisory committee to assist in drafting 
reservoir operation procedures that are consistent with the 
purposes of the Compact. The Committee will have representatives 
from the State, the Tribe, the Tongue River Water Users 
Association, the United States, and a fifth member selected by 
the other four. 

Dispute Resolution 

Water use di~putes between users of the Tribal water right, on 
the one hand, and users of state wate~ rights, on the other hand, 
will be reviewed by a Compact Board. The Board has three 
members: one appointed by the Montana Governor, one appointed by 
the Tribe, and a third selected by the other two. Rulings of the 
Board may be appealed to a state, federal, or tribal court that 
otherwise has jurisdiction over the matter. 

Effective Dates 

The Compact will be final as between the State and the Tribe when 
it is ratified by the Montana Legislature and the Northern 
Cheyenne Tribal Council. However, most provisions of the Compact 
will not be enforceable until the completion of the repair and 
enlargement of the Tongue River Dam. The respective state and 
federal financial contributions to this project are currently 
being negotiated. It is contemplated that when these 
negotiations are complete, the agreement will be included in the 
Compact. Because federal funding is sought for the dam project, 
the Compact also will be ratified by Congress. After completion 
of the dam project, the Compact will, pursuant to State law, be 
entered into the Water Court decrees in the Tongue and Rosebud 
basins. 
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April 1991. 

COMMENTS OF BLAINE S1fALL, 

SECRETARY OF THE CROW TRIBAL COUNCIL, 

ON THE PROPOSED WATER RIGHTS COMPACT 

BE1WEEN THE STATE OF MONTANA AND 

TIlE NORTIIERN CHEYENNE mIllE. 
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I am here today to offer the preliminary views of the elected officials of the Crow 

Tribe on the proposed Water Rights Compact (Compact) between the State of Montana and 

the Norther Cheyenne Tribe. The Crow Tribal Council has riot yet had an opportunity to 

review or take a position on the Compact. 

First of all, I would like to congratulate both tbe State of Montana and the Northern 

Cheyenne Tribe. Successful negotiation of complex water rights and jurisdictional matters 

between tribes and states involves a great deal of hard work, good faith and tough 

bargaining. The Crow Tribal officials are encouraged that the Northern Cheyenne Tribe 

and Montana have been able to resolve their differences in this way rather than through 

protracted litigation. 

'The Crow Tribe was not involved in the negotiations between the Northern Cheyenne 

Tribe and Momana. TIle Crow Tribe is negotiating with Montana's Reserved Water Rights 

Compact Commission although we have not met for several years. The Crow Tribe has 

been concentrating its efforts on other matters while the time and resources of the Compact 

Commission have been focuse,d on the reserved water rights claims of the federal 

govenunent and other tribes. The Crow Tribe does intend to reactivate negotiations with 

the State when both parties are re<1dy to devote the attention and energy to this issue that 

will be required to achieve a successful outcome. 

2 
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I have two comments on the proposed Compact. As you know, there are several 

creek.; which cross both the Crow and Northern Cheyenne Reservations, Since the Crow 

Tribe was not a party to the negotiations that produced the proposed Compact, a provision 

should be added to the Compact stating that nothing in the Compact is intended to affect 

in any way the rights or claims of the Crow Tribe, or of the United States on behalf of the 

Crow Tribe, to any of the water courses Or groundwater basins which are cornmon to the 

Crow and Northern Cheyenne Reservations. 

My second comment deals v.ith Yello\\1ail Reservoir which is located in the heart of 

the Crow Reservation and flooded out thousands of acres of Crow tribal lands. The Crow 

Tribe objects to the allocation of 30,000 acre feet per year from Yellowtail Reservoir to the 

Northern Cheyenne Tribe. \vl1en we were contacted about this issue, we informed the 

Northern Cheyenne Tribe that we would object to this provision. (Copies of this 

correspondence are attached.) TIIere is no basis for this allocation because the Big Horn 

River, on which Yellowtail Dam and Reservoir are located, does not cross or border the 

Northern Cheyenne Reservation and the Northern Cheyenne Tribe has no possible claim 

to this water under the reserved water rights doctrine or under any other tlleory. 

Moreover, we believe it is bad policy as we11 as a dangerous precedent to grant one 

tribe rights in and to another tribe's reservation. This is particularly true where, as here, 

the tribe receiving the right, Norlhenl Cheyenne, hns no conceivable claim to the water in 

3 
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question and the other tribe, Crow, was not a party to the negotiations and receives no 

benefits whatsoever from the proposed Compact. 

The Crow Tribe particularly and strongly objects to the provision of the proposed 

Compact which would enable the Northern CheyeIUle Tribe to market the 30,000 acre feet 

of water from Yellowtail Reservoir for use off the Northern Cheyenne Reservation. This 

is a Sure recipe for future disputes and disaster. Unlike the Northern Cheyenne Tribe, the 

Crow Tribe does have legitimate and very large, though as yet unquantified, claims to the 

water stored in Yellowtail Reservoir. The Crow Tribe claims the right to market this water 

and certainly will seek to include this right in any Compact it negotiates with 1tontana. By 

enabling the Northern Cheyenne Tribe to market that same water, the two Tribes inevitably 

will come into conflict which is something we definitely do not want or need. \Ve should 

not settle one controversy by unnecessarily creating a new one. 

I should add that the right of the Crow Tribe to regulate the water in Yellowtail 

Reservoir is supported by a recent ~ecision of the State District Court b the Wyoming Big 

Horn River water rights adjudication. Giving the Northern Cheyenne Tribe property and 

regulatory rights over the water in Yellowtail Reservoir without the consent and over the 

objectioDs of the Crow Tribe would be inconsistent with that decision. 

There is no justification for giving the Northern Cheyenne Tribe a right to market 

the Yellowtail water off the Northern Cheyenne Reservation. The only purpose of this right 



hOM I r','I("\J" \ ,I I~" (11 'j." ~ ') \./1'4 I 4. J.. IJ • ...)1.. 5 

would be to generate revenue for the Northern Cheyenne Tribe. But that purpose can be 

achieved in an infinlte number of other ways which would not conflict with the rights of 

other tribes or lay the groundwork for future disputes with other tribes. Why not, for 

example, give the Northern Cheyenne Tribe the right to market other water from a federal 
. 

reservoir which is not located on an Indian reservation'? Or why not transfer some federal 

oil and gas or coal or hydroelectric energ'J to the Northern Cheyellne Tribe? Or add federal 

land to the Northern Chcyenn,e Reservation'! Or give the Northern Chcyemlc Tribe the 

right to receive royalties that are now being paid to the federal government? AU of these 

ways of generating income, and many more, would be far better than the Yellowtail 

Reservoir off-resen'ation marketing provisicn in the proposed Compact. 

Let me end and on a more hopeful and optimistic note. The Crow Tribal officials 

would be willing to consider an allocation of water from YellO\",tail Reselvoir for USe ID11Y 

Q!l the Northern Cheyenne Restrvation to the extent that the Northern Cheyenne Tribe can 

demonstrate that it has needs for t.his water under the Winters Doctrine which cannot be 

met from Sources within the Northern Cheyenne Reservation. Perhaps this matter can best 

be addressed by the two Tribes within the context of the negotiations which both Tribes are 

seeking (and we think are about to begin) on the Crow 107th Meridian boundary dispute. 

If there is a desire to address this matter in the propo~e.d Compact, the Crow Tribe would 

not object to including a provision granting such an allocation to the Northern Cheyenne 

Tribe subject to the consent of the Crow Tribe. It must be made clear, however, that this 

5 
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allocation would not encompass any right to use or transfer any Yellowtail water outside the 

boundaries of the present Northern Cheyenne Reservation. 

The Crow Tribal officials have been working successfully with our counterparts in the 

Northern Cheyenne Tribe on other matters of mutual interest including the Crow-Northern 

Cheyenne Hospital and the l07th 1vferidian boundary dispute. We are confident that this 

same cooperative spirit also will enable 'us to find a mutually acceptable solution to this 

Yellowtail water problem too. 

I appreciate the opportunlty of appearing before you today. Thank you for listening 

and for considering our views. 

RSP/pdd 
CRO'W\BSCMMl'Sl.1Dl 
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c) c" r t hi) t no PiJrty h~g yet. agr£:cd to the Td bo. I s prcposa 1, but we 
arc moving forw~r1 qu5ckly on the overall scttlem~nt. 

We woUld like the cpporlunity to meet ~jth reprc~enlntives of 
th~ Cr(J'",' '1'2" j be to aet(!l:ll1irJe if tho Northorn ChoYE:nnQ T1" 5 b(~' 5 
Pl"opo~-:;al cCJnflictsil'l a.·,¥ w~ly with the claims or e}:p~1ctotions of 

,/," 



Ms. clcu;a NOlllce 
,July 24, 1990 
Pfl(jO 2. 

11I1.I~i .\ ",":'l I·r,.;~ \lV\.. '4, •. ,.'. U· \.''V 

t.he r.l"<.~W rrdbe. r ~'ill be COI'lt'~(.!t.il)cJ you ,in the nll'l\r fUt\lt't', to set 
\lP a )\iC\":t i.ng. Tn the lr.cant i m<! I if I can i:'n~lWOl:' ,'my que:::;t.i ons about 
Uds 11'1.Itt,o,l.·, plc-.clE.e do llot hc',~itt\tCl to c.cmti:\c.t me nt "'I7-n2BJ. 

SinGl?l.'ely, 
" '\)" ~" .' i, /,; # , oj ,,' •. , •. ,.. I..' ' ..... J ........ . 

Ed~in D~hlo, Pvcsident 
Northern Cheyenno Tr1be 

cc: f)nv id 1'(mnl11f;ton, Cha i.nn~n I Nor t.h(!rn ChcyQI'll'\c F~;d4],ta 1 
Ntgotiating T~~m 

.:rO~j(!P~l Mll z\lr~k, C1Hd trMn I R\~RCC Nor thern Chcl'(~nlle H(!got iat.i nq 
C(')mlnj ttCQ 
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CROW TRIBAL COUNCIL 

August. lO, 1990 

Crow Counuy 

. Mr.. Ecl·.l1 .. ~ Dahle, President 
Northern Cheyenne !I'riba 
P. o. J!ox 128 ' 
LaJlle Deer I W.r 59043 

. o ear P~esident Dahle: 
. 
. In response to your letter of July 24, 1990, the Cro~ Tribe; 

.. ' definitely is ccr~ca=:lec. aDout: the W'at~ a.vailabl.e tc~ usa frol1l the 
Yellowtail ~esa.-voir. While ~a a=a not c~~in bow much of the 

. water from tlle. ~el.lorta!l ne.servoir is available for use for 
electric generation, aq.riculture, or other commareial use} and how 

" tluch ot tha,=- water rightfully belonqs to the' Crow T=ibe bec~use of 
the location of the r~e.rvoir and the vater sources for the 
reservoir, we do not believe it would bQ appropriate at this time' 
to relinquish any portion at these water rights. It ,-,ould be 
especially inappropriate for the first 30,0'00 acre feet availal')le 
for MY purpose to be. given to tba Northern Cb!!yenne 'l'ribe to 
enable the l:ortllern Cheyenne Tribe to settle its own water ca~es. 
We th1nl<, tha:!'efora t it would be appropriatQ f~r you to look 
elsewhere tor a source ot vat& to enable you to settle your water 
rights que~t:ion on ,tlle Rosebtld Creek. 

We ate, of course, always interested in wox-king' with you and 
your Tribe in addressing questions of lnutual intflr9st to our 
respective T:ribes. Thank :you fer the courtesy show in your 
letter. . 

... a. 

Sincerely yours, 

~"t'"/~'. 
Clara Nomee, Chairman 
Cz'ow, Trjlle ot Indians 

'. i 
i ., 

8 



Senate Bill 472 
Water Rights Compact - Northern Cheyenne Tribe 

The Crow Tribe of Indians vigorously and strenollsly objects 
to SB 472 and the Compact with the Northern Cheyenne Tribe as 
drafted. Unless it is amended to take care of the Crows 
.concerns, it is absolutely unacceptable. 

Article II A. (7) grants the Northern Cheyenne Tribe 30,000 
acre feet of water out of the Big Horn Reservoir (Yellowtail Dam) 
Storage. The Yellowtail Dam and its resevoir is located on the 
Crow Indian Reservation and no part of it is located on the 
Northern Cheyenne Reservation. Furthermore, the water and 
drainage systems that feed the resevoir are located on or flow 
through the Crow Reservation and not the Northern Cheyenne 
Reservation. Furthermore, under the Act of Congress that 
authorized the construction of the Yellowtail Dam, the first 
claim on the water from the Dam was to the Crow Tribe. 

Thus, the Crow Tribe claims the first 75,000 (we don't have 
the exact figure - somewhere between 50,000 and 75,000) acre 
feet. In addition, it claims a yet to be deter~ined amount in 
addition to this statutory claim as a result oe~the waler 
originating on or flowing through the Crow Reservation that feeds 
the reservoir storage. There is only a finite amount of water, 
and the Crows are not willing to give up the first claim on the 
water in the Big Horn Reservoir, particularly when it may mean 
less water available to meet the Crows rightful claim in the same 
water. 

The Big Horn Resevoir holds only approximately I million 
acre feet of water. Because of the demands on the water for 
hydro electric generation and in stream flow, we cannot expect 
more than 200,000 acre feet available for other use. The Crow 
Indians claim all of this outside use. To grant 30,000 acre feet 
to the Northern Cheyenne is to grant water claimed by the Crow 
Tribe. 

It is a little like a man and his son arguing over who owns 
certain cows. The father then says, "Here, I'll settle this 
dispute by taking some of your brothers cows and giving them to 
you." The brother, naturally, is not happy about this 
settlement. In the same manner, the Crows are not happy about 
this compact and believe the Yellowtail water should not be taken 
without their consent. 

The Northern Cheyenne Tribe and the State and Federal 
negotiators have long been aware of the Crow Tribe's concern. 
Upon being notified on the Northern Cheyenne's intention to deal 
with Yellowtail water, Chairman Clara Nomee wrote to the 
President of the Northern Cheyenne Tribe on August 20, 1990, and 
explained that "it would be appropriate for you to look elsewhere 



for a source of water to enable yor to settle your water rights 
question on the Rosebud Creek." Twice representatives and lawyers 
ftom the Crow Tribe met with negotiators and related the same 
position. Last week, at the public hearing on this Compact, the 
Secretary of the Crow Tribe testified expressing his strong 
opposition on behalf of the Crow Tribe. The protestations of the 
Crow seemed to have been ignored. 

At the present time there does not seem t~ be much demand 
for the water in the Big Horn Resevoir. However, that situation 
could change. Further, it would be manifestly unfair to the 
Crows to grant the first claim on the water to the Northern 
Cheyenne thereby allowing then to market their water before the 
exact amount of water rightfully belonging to the Crows has been 
determined. The Northern Cheyenne should not be granted a 
competitive advantage over the Crows right on the Crow 
Reservation. Even if the Crow water rights were already 
determined and ready to market, the existence of that much water 
in the hands of another tribe could substantially affect the 
amount of compensation the Crows could obtain for the use of 
their water. 

,.......: .... ". ---- ".-- ~,-,_., --- ,,'- - - -" , .".------.--"--"---... ~ 
Xf the proposed amendmentS-~~n 6~_,accepte~~ the Crows will 

withdraw their objections. This would guarint'e that the Crows 
would at least have some say about the water tha~ they are 

\ presently claiming. 
"~ 



Amend: 

1) Page 16, line 13 
Following: "dam," 

Senate Bill 472 

Strike: "for use or disposition by the Tribe for any beneficial 
purpose" 
Insert: "to meet the reasonable needs of the Tribe, its members, 
lessees, co-joint venturers or partners which cannot reasonably 
be satisfied from the Tribes's allocations from sources of water 
within or bordering the Reservation" 

2) Page 18, line 10 
Following line 9 
Insert: "(e) Consent of the Crow Tribe. In recogniti9n of the 
fact that much of the water in the Big Horn Reservoir, Yellowtail 
Unit as aforesaid, flows through or originates on the Crow Indian 
Reservation and is claimed by the Crow Tribe and in recognition 
of the fact that the rights of the Crow Tribe to water from the 
Big Horn Reservoir, Yellowtail Unit, Lower Bighorn Division, 
Pick-Sloan Missouri Program, Montana, have not yet been 
quantified and determined, the rights granted under this 
subparagraph (7) shall not be effective until and unless the use 
of such water is first approved and consented to by the Crow 
Tribe of Indians by a proper adoption of a resolution to that 
effect by the Crow Tribal Council following a public hearing in 
which all affected parties have had an opportunity to be heard." 

3) Page 40, line 19 
Following: "and" 
Insert: ", except as provided in Article VI A. (1) herein," 
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STATEMENT OF THE NORTHERN CHEYENNE TRIBAL WATER COMMITTEE 
IN SUPPORT OF THE WATER RIGHTS COMPACT 
NEGOTIATED WITH THE STATE OF MONTANA, 

THE NORTHERN CHEYENNE TRIBE AND 
THE UNITED STATES OF AMERICA 

S. B. 472 

My name is Calvin Wilson. I am the Tribal Attorney for 

the Northern Cheyenne Tribe as well as a member of the Tribe. I 

am here with Max Small who is a member of the Northern Cheyenne 

Tribal Council. We are both members of the Northern Cheyenne 

Tribal Water Committee. As members of this committee, we were 

delegated authority by the Northern Cheyenne Tribal Council to 

participate in the water rights negotiations on behalf of the 

Northern Cheyenne Tribe with the State of Montana and the United 

states of America. I am here today to urge the Montana State 

Legislature to act favorably on the S.B. 472. 

S.B. 472 is the result of two years of intensive 

negotiations among the parties to the compact. Through the 

efforts of the Montana Reserved Water Rights Compact Commission 

negotiation team, the Federal Negotiation Team and the Tribe's 

water committee, we believe that we have arrived at an agreement 

which will benefit both the Indian and non-Indian water users in 

the Tongue River and Rosebud Creek Basins. This agreement 

minimizes adverse effects on non-Indian water users while at the 

same time confirming the water rights of the Tribe without the 

necessity of litigation as well as providing the Tribe with the 

opportunity to develop its water resources. 



The Compact quantifies the water rights of the Northern 

Cheyenne Tribe, and provides that the water rights will be 

satisfied through a combination of surface water, groundwater, 

and storage water from the Tongue River Reservoir and Yellowtail 

Reservior. Without the additional water from the reservoirs, the 

Compact would not have been possible. 

One of the most important benefits to be derived from 

this Compact is the repair and enlargement of the Tongue River 

Dam. As you are well aware, this dam has been unsafe for more 

than a decade. Every spring both the state and the Tribe fear 

for the safety of the people living below the dam. Last spring, 

tribal members lived in fear that the dam was going to break. 

Individual tribal members have testified to us that they spent 

many sleepless nights during the spring fearing for the safety of 

their families. This compact would provide the first step toward 

alleviating those fears through the repair of the Tongue River 

Dam and at the same time provide a stable source of storage 

water for both Indian and non-Indian users. 

Another benefit is that this compact resolves issues of 

administration of water. As I'm sure you are well aware, once 

quantification of Indian federal reserved water rights are 

decreed through the courts, the issue of administration of the 

water rights of both Indian and non-Indian water users becomes 

the next issue for litigation. Wind River is a good example of 



,the potential for the length and costliness of litigation. These 

matters have been resolved between the Northern Cheyenne Tribe 

and the state of Montana through the negotiation process thereby 

eliminating the uncertainty as to the outcome of these issues. 

Under the terms of the Compact, the establishment of the 

Tongue River Reservoir Advisory Committee and the Northern 

Cheyenne - Montana Compact Board envisions the Tribe and the 

state working together in a cooperative arrangement to manage the 

water resources in the basins to the benefit of all water users. 

The compact Board would resolve any disputes regarding the use of 

water between Indian and non-Indian users. This procedure 

eliminates the significant jurisdictional issues involved in such 

disputes. 

As I have already mentioned, storage water from the 

Tongue River Dam and Yellowtail Reservior is also a major factor 

in the negotiated settlement. We have been informed by the Crow 

Tribe that they are opposing the Yellowtail aspect of our 

negotiated settlement. However, the Federal Government has 

assured us that there are sufficient supplies of water to 

allocate 30,000 acre feet to the Northern Cheyenne Tribe and 

still have enough water for other entities desiring to share in 

this pool of water. 

The Northern Cheyenne Tribal Water Committee urges you to 

act favorably on S.B. 472. Without the compact, we are most 



assuredly looking at years of costly litigation and uncertainty 

on administrative issues once the quantification is completed. 

We would like to have a cooperative arrangement with the state in 

the administration of water rights in the Tongue River and 

Rosebud Creek basins and the Compact provides an avenue to that 

end. Thank you. 
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TREATY WiTH THE CROWS, 1SG8. 

TREATY WITH THE CROWS, 1868. 

Ar[icll',~ of a ir,'llly :,wiIi.' ~md Cflllclll(hd at Furl Laramie Dakota Tcr· 
ritol'Yt on till' .~l'1'Nlt!t day of ltfay, in the ywr of (Jllr Lor(f fJ1IC til 0 lIJ.a nd 
tigltt ltimdrtd and si:Cly·eigl,l by alld bt!lwc'c7t ille Iwddwig71ed COI1l­
mi,~siollU8 cih't/,c))al't oftluJ il7l1:fed Sfate-s, a1/d tl,l' tt71d~'I',~ig71('d cit ids 
and "cau-men of and 1'epr(',~enti71g tlU! C1'OW J7Idir]7l,~, tll(,y bcillg duly 
a !ltJtorized to act in the premise8. 

Pt"~t I:.d ''''Dd· A IlTICLE 1. From this dll)' forward peace hctwC'cn th(\ parties to this 
.hlp. treaty !;hall forc\"l~r continue. The Government of the Uniteo Slatcs 

d£,sires pence, Rnd its bOllor is hereby pledged to kcep it. The J ndiana 
Ih~rI~~,1::; IIJ°t-.,°':J. desire pence, and they hereby pledge their honor to mainL'\in it. .. If 
r"'lr"and;·;~I'~t-tl. had Inen Rmong the whit.e~ or among other }Jl'ople, s\Jbjed. to the 

Ruthority of the United Stales, !::hall ('olllmit any wrong upon the 
per:::on or properly of the Inoians, the CnitcJ St.ates will, upon proof 
made to the agent and for""nrded to the C{)lI1rnis~ioller of Indian Affairs 
at ". a shi ngton City,. proceed at. once to C3 use the ofT endcr to he alTe~l('d 
and punished nccording to the lnws of the United Slates, and also 
re-imhurse the injured person for the loss 1;uBtnined. . 

Arno!'~I),tbli.nt, If had men alllong t.he Jndians ~hnll comlllit l\ wrong or detrcdatioi1 
If' to. ,'\ ~r: 1.:" \(> lbt 1 f b' 11k l' b t'fliled !'lOl • .,' 0:. ,Ie. upon t 1e person or properLy 0 any Olle, W Ite, ) ne', or 1)( Ian, su . 

jed to the authority of the United States ulld at peace therewith tbe 
Indians herein named liolemnly agrce that they ",111,011 proof made to 
their ngent aud notice by him, deliH'r \lp thewrong.c1oCl" to the Cnil('d 
States, to be tried and pUlIishcd ac("ordin~ to iL~ laws; alld in cn!;e 
they refuse willfully so to do the pel·<:o.n inJ\lJ'(·d shall be re·imhll1'scd 
for his loss from the annuities or other mone\'s (lue or to h('conre due 
to them under this or other treaties Illude 'vit.}1 the United Stllter; . 
.. \ Ild the President, on nchi~i ng with tire Co 111 III i;;sioncl' of I no ill n 

""1,,, !rr .. <.::.~ .. ID· _\fTairs, shall prcscribe ~uch rules find rl'"ulatiollS for nscertaining 
.,,,<I.rr.or<L damages ullder the prodsions of this nrLi(;Te ns ill hi;; jllclglllent may 

he proper. But no such damages !;llall be :tdjll~trd nnd paid until 
thoroughly exnmineu nnd pn<;sed lIpon hy the COllllllissioner of Inrlian 
A.ffairs, anel no olle sll;;l:tllling los!> while yjolating, or 1.l('C'allse of hi:, 
\·:\.,htillg, the provisions of this treaty or the la\\'~ of tlle Cnited States 
~:::!I1 be re·illllllll'.<;ed tberdor . 

l~es. 

. ·\T~TJCLF. 2. The Cniled Slatc~ ~Igr('rs Ibal OIC following di"triC't of 
ce·,: ntry, to wit: cOlllll1eneingwhNc tlle ] 07th (lrgrl'e of loilgit udr wrst 
of G ret: Il wich crOsS(,5 the SOl! (h bOllndn ry of ;"1 Oil ta nl! Trrritory; t hrnce 
north along said l07th meridian to the mid-channel of the Yellow<:tolle 
HiH'r; tlren('e lip "aid mid·chanllel of tIle Ycllo\\'<;tollr (0 the point 
wllere it ero::.~e~ Ole said sOllthern lJOIJTltlary of :\lonl:1l1n, heing the 
~.<,th o('''r('e of north llltitudej and tlH'ncc ca,;1 along f:aid pa 1':\11 rl of 
htitlldc"'to thc place of lJ('ginning, shall be, and the ~;llIIe is, "ct apart 
fur the a),;.:oIIJte and undisturil('(l woe and o("("Ilpation of the Indian;; 
hcrl.'in namrd, amI for sueb other friendl" trib('~ or inoi"idllal Indians 
as from to tillle they may he willing, wittl the con~Pllt of the Cnited 
St:ltes, to adillit nl\long~t them; and the enilccl Sbltcs now solemnly 

I'.h'. Lr! , .. ;,'~ :::..'r.:('~ th:1t no peri'ons, ('XCI:pt Ih( •. o.:c: herein designalco and allthorized 
~0 tl..' do, and ex('(:pl "lIeh of1i('('l"S, ngents, lind elllplo)'Ps of the GOY­
(;-Il:::(nt as lIIay he allihori~.ed to ellt~~r IIpon Indian H'H'rnllions in 
r.:..:dlargc of o\ltie~ l'njoin('d by la\\', ~hall e\'er he jwnnitf"d to pn~~ 
o',rr, :;eltlc "POll, or re$ide in the territory cle~;;nil1c( in this article for 
the ,:"c(,f ~:lid Inclians, and hrllcC'forth the) will, llno elo 1J('rchy, lelin­
tj:li":!l all tith~, claims, or rights in alld to allY portion of thl' terrilory 
(of the Ctlikd Slat!'s, eHC'pt ~1I("h as is elllbraced ,\·itllin tbr lill1it~ 
a{l..lrl;~lid. 

?,,".l'''r, Ie· l>t .\ 1:1Jf'U" 3. Till' l'niko SI:dcs :!gl'l'f''i, at il~ OIl'll pro),('r I'Xpf'Il'-f', 1(l 
;~~:~,J 1, :: ...•. ':,.j COIl~t Iud on the ~(l\llh side of Ibc Y('IIOI\"lol1r, lIl'ar Olt{'r en·I·k, n 

c r " 7"-
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wllrC'.hollse or slore-room for the use of the ngent in :::tol'illg goods 
lJclongillg'to the Indians, t() CO!;t. 'not exeeeding t wenty-fi\'(~ hUlldred 
dollars; nn ngency-bn!Jding for the l'csiocllce of .the fig-C/lt, to t'o<;t. 1I0t 
cxccedilJg three thous!li.1.d_gp!Lnr~_;_~xcsi_dctl(~eforthc phJsidnn, t.o .cost 

:;.:::;:,;-:-:,.:-:'"riot:111mr~nJ3.nlhrec· tliousanu dollars; nnd fire other buildings, for ll. 

~.::.,..,,~:;.:-:~.~,;:~!;pCij~·rij'irnJer, ·bln(;ksmith;:-nlill,~r;nnd-{\n;git1ecr,cach. Ii? cost!10t 
·cxceedlng two tbollsnnddollnrs; 'also II school-house or' nW;~lOn-1J\1I1d­

. ing, so soon itS a sufficient number of chil(hen cnn be induced by the 
ng-ent to nltend school, which shall not cost. exceeding twenty-fi\'e IntO­
d red 0011:\1'1'1. 

The United States Rgrees further to cause to he erected on s:.id res­
errnlion, ncar the other h\lildin~s herein authorized, n good steam cir­
culRr saw-mill, with n grist-nllll nnd shingle-machine nUnched, the 
Mmo to cost not exceeding eight thousand dollflr8. ' 

AHTICLE 4. The lndinns herein lIamed agree, when the agency-bouse np,ct\·ftllon Itl he 

1 I h 'ld' } II b t t d I t' d 1 !l'e J'I'''flft''''nl home ant ot Jer UI mgs ~ 1a e conS rue e on t 1e rcsen'a IOn na me ,t Jey o'lh~ )"dlftns, 
,willlJ1Rke sllid reserrntion their permRnent home, and they will lila ke 
110 permanent settlement elsewhere, bllt they shall ha \'0 the right to 
hunt. on Ole unocellpied Inllds of tbe United SlJttcs so 10ng Il.S game 

, ll1ay be found thereon, and as ]o.ng as pence subsists alllong Lhe whites 
nnd Indians on the borders of the hunting dist-ricts. 

ARTICLE 5. Tbe United Stntes agrees thnt the agent for said Indian!; Agenl 10 moire hI. 
shall in the future make his home at the ngency, building; that. he ~hal1 ~'1:~;e,"nd re.lde 
reside nllJOIl!! them, nnd keep an office open at all times for thc pllrpo~e 
of prompt. and diligent inquiry into such matters of complaillt" by nnd 
ag:tin~t the Indians, as mny lJe presented for il1\'c:;tigntJon IIrHler the 
pro"isions of their treaty sti pllln tions, as also for the fai lh f III disdm rge 
of olher duliesenjoined on him bylaw. In nn cnses..of depredation on llI.dtltle., 

person or property, he ~ball ('ause the evidence to he tnken in writing 
nnd forwarded, togl.'lher "ith his finding, to the ('.,omlllissioncr of 
Indian Affairs, whose decision 511n11 l)(~ hinding on the parties to this 
tr('nty. 

jJIT1I'! r G If an)' indiddnul belonU'ing to said tribes of Illdians or '~I·!.d. 01 '"",illrs 
. d' h b l' t:> h } d .' ,,.',,,,,,,, I .. UJ:,) In' .. nl'P \rgalls lIli'Orporate WII t eTn, ICIng t e I Co'! of n famtl.r, ~hnlJ '"""Ir'1: In",)" x'lrl" 

dl'~ire to commence farming, be shall have the pri\'ikge to select, in IM"'h, ('Ic, 

the prl'~en('c nnd with the n~sisfnlJce of the ae'enl then ill charge, a 
tJ'acL of l:lnd within said re~el'\'afion, 1I0t excceailw three hllildred alld 
t\\enli' ncres in extent, which tr:\(:I, wIlen so scfedcd, cl'I"lifien, nlld 
I'ceordrd in the" land book," ns hcrein directed, ~hal\ cea;;c 10 be held 
in COllllllon, hut the ~al1le lllay be occupied :lnd held in the eXc!lIsh'c EnI·!'II.I,,,(·h~tlel·' 
1'0~sei'si(ln of thc person selecting it, nnd of his family, so long ns he lion, 
01' they may continue to ctllth-ale it. . 

.-\ II\~ pcr,:on o\'er eighf('cn T'e.lll·s of nge, not }'('illg the }Iead of a T'I·" .. ",,,,,,I.,·,,,,·,,, 
f '1- . I'k ' t d l 1 . r. 1 t }' 'nlllillr" anl1 \', mny 1n I 'C )llanller f:.e ce lin elluse 0 Ie (,('I'\IIIC( 0 11Ill 01' 

111:'1', foJ' pllrposes of culti\':1tion, a qllantit~·. of land Ilot cx~cedil1g 
eighly neres In extent, and thereupon be cn!ltlcd to the exeluslvc pos­
:<e~~ion of the ~:tlJ1e ns n1'o\'e dlJ'eded, 

For (,:tch tract of land so :,p-Iected a certificate" conf:tining a dcsnip' . CcrllfkAlc ,,~ ,,'I!-~. 
. I f d 1 f II I . . , 1 'fi I'on 10 II~ rldl\<'r~d, tlOn \ )ereo an t)e \l:lme a J~ person se ecllng It, Wit 1 n cerll wnle etc.,lol"'h,·or(l~d. 

cndori;cd (hereon tbat the ~:lll1e hRS heen rceoroed, :-;h:l1l he c1cli\'Cred 
fo the p:nly entitled tu it hy the ngent, after tile same !<hall have beeo 
n·rordcd uy him in n hook to he l,cpL in his office, ~lIhj('d. 10 inspec-
tion, which said book shall be 1.110\\'1\ ns the" Crow land book." 

The rl'C'sidc!nt JlJII,)' nt :Ill)' lilllll order a slIrvey of the re~el'\':1tiolJ, SlIrn)", 

and, when so sur\'eyed, Congress !;hal1 prodde for prot~dillg the 
rights of ~c!llers in their illlpro\"{'ll1cnls, nnd may fix the chnrllcler of 
the title held by each. The t]lIil{'(1 SI:ltes IIlIlJ pnss ~llch In \\'5 on the 
Hlhjrc! of alienntion and o('<;ccnt of pl'uperly as he! wecn Indialls, Ilnd Ali"".llro" "',,' ,lr, 

11 I.' tId 'tl tl I f 1 J I' '1 Fe"111 "I 1'",,0('11)" on a !;\IuJC'C 5 COil nee (' WIlle gO\'crn/lWIl ,0 I Ie 1]( HIllS Oil sal( . 

IT.srrrali(lns "lid the illll'llIal police 11t<:rcof, a3 IIln.r he thought propcr. 
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THEAn' WiTlI TilE CHO'~'B, 1~8. 

ench lnninn O\'er the nge of four yc'lI.1"S, who !>hnll Hf\n~ removed to Rner 
settled l'cnnanenlly lIpon said l'l':;cnation, and cOI~llp1ied willi the f.tip-

. ulations of this treal\', shall be entitled to reeeh e from the "Cnlted 
Slnles, for the period of {our years lifter he shllll have HeWed lIpon 
!;Ilhl resennlion, one po\md of meat nnd one pound of 110nr per dny, 

lUll 

. provided thc Jndians l'nnnotfurnish their own !ilIusistcn('c fit nn culier 
dllte. And it is furthcr lilip\llaled that the United. SL-tlcs will furnish 
nno dcliver to each lodgc of Indians, or family of per:,;ons 1l',{'lll1y incor- ~~i •• "~ 0'"'' ID 
poruted with them, who shall removc to t.hc reservat.ion hcreil~ dcacribed, ru. 

nnd commencc fnnnins-, one good Americnn cow and one good, well-
lJroken pail' of A mer1('an oxen, within sixty days afwr !:\\Ich lodge or 
fumi)y shall have so settll'd. upon said rcscJ"\·ntion. 

AllT1CLE 10. Tbe Unitcd Slatcs llcreby agrees to fnrnish Ann\lnl1y t(!'ct~.:I;~n .nd 
to the IndillD:l the -physicinn, teachers, carpenter, miller, engineer, . 
farmer, and blackslllllhs as herein (',onlcmplnted, and tJlnt such appro­
priAtions shall be made from time to time, on the estimatcs of the 
Secretnry of tbe Interior, RS will bc sufficient to cmploy 5\1('h persons . 

• A lITICLE 11. !\o treaty for tbe cession of flny portion of the reser- tl~~~i.;t ~'t!'~:lid· 
valion herein described l which ma)' be hcld in (:ommon, shnll be of any =I~. ~Ie. • 

force or \'alidity as n~a1nst the said IndiAns unlcss executed nnd signed 
by, at least, n mnjonty of all t.he adult mnle Indians occupying or 
inlerpsted in the SRtne, and 110 cession by the tribe shall he understood 
or construcd in such n. manner RS to oe])rh'e, witholll his conscnt, Any 
individuAl member of the tribe of his right t.o nny tmet of land 
sl·leded by him as pl'o\'ided in Article (j of this f,t·cnty. . 

AJtTICLE 12 It is au-reed thnt the slim of five 1111ndred (101J"~ .'n!:u • .1 J.,.,..en:.lor 
• b n ... r-;("!t '"I!!Uf:.t·lt cr.,p" 

nnnuRlly, for tbree yenI'S from t.he dllte when thcy cOlllmence to culti­
yate a farm, shnll he expended in presenl<; to thc tcn persons of SAid 
tri~c who, in the jud~ment of thc agenl, mny grow thc most valuable 
crops for tbe respecllvc year. 

'Yo T. ShermAn, ' 
Licllt ('nil nt-General. 

'YIll. S. Hnrney, 
Brevet :;\Injor-Gcnernl and P(,!Ice Commissioner . 

. -\'lfred H. Terry, 
Brc\'ct :;\J ajor-G ('!It·rnl. 

C. C. A IlgllT, 
Bren·t )Jnjor-GelH~ral. 

,Tohn B. S:llll.orn. 

A"ihton S. H. 'While, Secretary. 
S. F. Tappan. 

.\ Hest: 

Chc-ra-pee-ish.kn-te, Prelly BIlIL his x mark. 
Chal-stn-hc, Wolf How, hi~ x mark. 
Ah·bc-chc·sc, )Io\lnl:lin Tail. his x murk. 
J{arn-ne-oul-sn, Black root, his x mlll'k. 
De:~al-ze-ebo·se, Wbile. Horse, bis x mark. 
Cbin-ka-sbc-nrnl'he, Poor Elk, his X m3,·k. 
E-sn-woor, Shot in tbe .Jaw, hi::l X mark. 
E-~lla-chos(>, Wbite ForelH'nd, his x mnrk. 
-- Roo-1m, Pounded ~t('at, his x mark. 
De·ka:k('-up-f.:C, Bird ill tbe l\N:k, his x mnrk. 
:'Ile-nn-che, The Swan, his x mark. 

George B. Willis, phonogl-apher . 
. Juhn D. Howland. 
A1<'x. Gardner. 
D:tyid Knox. 
Chns. Freeman. 
JIlS. C. O'Omnor. 

!;'EA t_ 
5J-:AL. 
!'F:A t_ 
SF-At.. 

SEAL. 
!"E.J.L 

\

!'EAT_ 

SE.l.L. 
RF.A L. 

SEAL. 

SF:.'L. 

I , , 

/. 



TONGUE RIVER REHABILITATION PROJECT 
and 

NORTHERN CHEYENNE TRIBE WATER RIGHTS SETTLEMENT 

The state-owned Tongue River Dam is unsafe and would likely fail during even a 
moderately large flood. As a high-hazard facility, the potential exists for the loss of life 
and destruction of property, which would amount to several hundred million dollars if 
the dam should overtop and subsequently breach during a large flood. While the dam 
presents a potential danger, it also presents a unique opportunity to resolve water 
rights issues between non-Indians and the Northern Cheyenne Tribe. 

Through negotiation with the Northern Cheyenne Tribe, the Montana Reserved Water 
Rights Compact Commission has developed a compact that provides a dependable 
supply of water to the tribe and protects current water use of non-Indians along the 
Tongue River. The rehabilitation and enlargement of the Tongue River Dam are the 
cornerstones of this compact (the compact will be presented to the Montana 
Legislature during this session). The project involves repairing the existing spillway 
and raising the spillway crest, which would provide for higher-operating reservoir levels 
and increased water supply. All additional water supplies would be provided to the 
tribe, while non-Indian water users would be guaranteed a dependable water supply to 
existing uses. The cost of the spillway repair and spillway crest raise is estimated to 
be $48 million. The following table describes how these costs will be allocated 
between the State of Montana and the federal government. 

TENTATIVE COST-SHARE AGREEMENT 

ITEM TOTAL USA STATE 

Raise Spillway Crest $17.8 million $17.8 million ......... _-------

Repair Tongue River Dam $30.2 million $13.7 million $16.5 million 

Tribal Development Fund $ 8.0 million $ B.O million -------------

TOTALS $56.0 million $39.5 million $16.5 million 

As shown in the table above, the cost contribution from the State of Montana is 
expected to be $16.5 million. Of this amount, $5 million is to be cash, while the 
balance -- $11.5 million -- will be a federal, zero-interest loan. The table on page 2 
describes how Montana could provide this level of funding. 



SB 472 and particularly sections of Article II: :nit. "-..... .-;I--~4di 
811mmary of fkm:Jrks of I 

Robert Kelty. Pl~nner 
Crow Indian Tribe 
P.O. Box 159 
Crow Agl'nc.y. Mt. 59~22 

n~1 PI'op0l>cd W:tter nlghl.:.: CtJh'llact IIp-Ie'-menl bct\\'(~('n 'lte N.)rlhcrn C:.h('yelllle 
Indian Tribe and the State of a~)n'an~. 

No allt)c(\tioll of w~l('t ;\J IslflK ("It flt)\l.'\rlg 1II\"I)'Igh '-row Indian Ik:\(',v"tllll\ 
l:\I)(h f(lr :lily US(! hy :my i:n,lfy shoul,1 t,~ Rlv('l\ [Hlorlt)' 10 th~ llt1l"alllollllf 

need and hlslol\c"lly l~IPll flrsl TlRh' of the Crow TIlIII~n Tribe. "Il\l~ 1$ 
It) fndllll~ r.I\I'tt(fllt'I"~ ,-,r Ihr \.1"OW Tthllan Tribe lilrl)\lgh lmc('l\lral dalnt~ 
}IS furlhet emphas I 7.(,,1 under Vt'lnl('ls. 

We ~\lbml t c\'l<l~ncf; of our ;"Illi!"'!;1 ral ('lit) IlenlC!)1 $ tOt1i\Y (1:\t ltl~ II) )y"O nfl" 
nn tlH'Jugh the ttf!al), (If 113613 wht(:h ,1r:-lITl':'ater. 111("111,,1011 of Yt"llowstone 
n.h'er w;\tcr rl~hls :l~ 9-'ett i\~ rlghl!: or \\':llt~rs orfeln.HIJ'1t on the Crout 
Indian n(!SCTvat Ion and flc,\I'\lIg thr l)lIgh. 

J" IIcr.ord:lIlce to Ih(' r~cf;'nl W)'ontlne !;lIpr(:ln~ COIl,1 fkd~lt)n. (11)(Hl) it I( 
fr)llnd that Ih~ Crow Tribe slsl' h~t: t,) (kl('rll1in~ the rl·lfill~ of ntloftC',1 ) (\llIl 
OUTlets and In<1Lm 51.1CCCI>Hlt5, 'J,'flh 110 r~p'af(t to GU~C(~ssot'$ or 'I1t('f('.~11i of 
no direct r.nlltkfllf"'HI ~uc" a~ the }~("f'l('ln ChcyclIll~ Trlb~ 3S It (;()IV:(~"I'; 
the Crow Reservatfonl 

"'n,ls result ,,, s"pl>.)rl~!i' hy Ilw r"cl thi\1 WllIl(:n; r'ehls \\'('r~ only 
fnf,~n(kcl to nssl~t In tH:(oOlpll~hlng Ih~ nee"! 1.)( t"~ tkr.(,lv:ltlonr where th~ 
land has been r("/Roved from the- Trll)e's pi)ssc~sfoll alvl conveyed to a 
h(lhl~stead('rl the plJt"p')Sf:~ f<)t ",hleh Wln!(">1"$ rl£ht~ v,'cre Implfe<l illC 

eliminated:' 

As Hoted above. Ih~ Wyolnlng $\11.re,,"' C')IUt also j'\,1d,css('1i the h~\w of 
priority datt:'s for purch(ls~rs (Ir ;\1101,(,,1 liln<1s. The <:ouH Applf(',1 thc 
Ninth CiIc\tlt'$ W"lt()f) Mcl~lt')n (\'I" 1,("fllll'l'd flol1-·irH'I:\I\ l111rchHctS of 
:dloltec.l IMd h) sh,·,'''! lh;\I, Ihf.'lr N:lcHulbly {rrJP.:'lbl~ :\cretlRf! W:ll> 
Jrrlt3t~,j by lh<::lr Itl\1IM\ pr'~t1~.~~nl)tS (·r Pllt llfH'~r fnlfl;atlon \\,llhln a 
r~3sona1."~ tlll1~. nle COllrt "Iso held Ih:lt ;\llott~,1 l:-.nch r('ar.ql.lrt'd by 
rnrltiln or trlhal purch.1S~.ls also ClI"C enllll~d to the 1M8 R('s(,lvalhm 
pr'tol'lly date. 

The anceston; of Ihe.pr~5enl d"y ell)\'! Tndfam 1)~1(1 ror with ttlhal mImi.:'! 
lind cnlHlruclr.(1 irrfg;t(lnn ~r"t(,111~ thl.()IJ~"n"t th~ ('rov,' nCH'tvntlon di\tlnx 
b;\l~k H far as thr.- I:\t~ 18130'$ "",1 ~'.ICr:('~.~or$ h;\V~ contlrlllcct us:\~~~ 100 <1:lIt~ 
( RIg Horn IrriRtllloll C:"InaJ ). 111CS~ prior ctalnl.~ Art' not coruldc/(~I' 1>y 
thl~ compa(t a~ pres~nled to~ay. 



In t>.r17.0na v. Si'fl C;'\r1o~ "~"oche Tribe of Ari7.0n,l, the lInited Statr!; 
Sllprem(' Court slflt("(t; 

"We also cl1Iphaslu. ,,~ we did tn COhH3dO Rlvtt, that om decision In no 
way r.hanges th~ 8uhRtantive Iflw hy which Tndl<.\tl tlghU: In SUIte waIn 
atlfl,htfcntlons !lIust be jUI.'Rr,(1. ~ute ('ourts, I\S much A~ ft(tr.rl\l (Oluts, 
h:\V~ n rwlemn obIt !tilt ion to follow fccfcral law. Mor~ovcT. :my state oml t 
deddou ~lle'~I' to ahrldle Indf"" wat~r rirhts prot(:ctcd by f~dl"ritl 10191 
can r.x~c;t to recf.'lv~. if brought ror r~vlcw bcfor~ this Court. :\ 
pattlcutarI7.c(t and cT.t\(tlng ~r,:t\mtl"y comm('n:nlt3tc with the ,)()wcrflJl 
lectern1 interest in p;~h~ltuilrdlnlt th(),~c tls:hts £rOITl I;t, .. t(~ ('ncro3chll\ent," 

111'1' Crow Jlldillt) Tdhf: h7l1: not h;\t\ thc' opportl.mlly to l,c a p;ul1 to the' 
rH,·ltoti~tlons bctw~en th(' ~rnlc:()r M':'I\t;lIlfl :",<1 !h~ North,.r" CIII'yrnnr. T.Il.,.;­
MH,' In rcl:ttloll to tll~ )\~.~6)0 :\crr. rC('t ff!qll('~tcd by thl' Hotthl'tn (:""Y"IHH~ 
hom the Y~lloo.'!all Jk'~t.'rvolr. IlIOSt (:(,llalnly the C£I,I'4' Trlb~, fl:\f:lOVl'lIIt 

rl rhu Me het ni 12norcd, 

"l1)f~ If!adln~. l'e('~nt cC\';(~ t)n thr.r,e I~,~I\-::s Is W:lltnn 11 Wqlvlll~ ('""k,'· 
('I~\ed Trlhcs v. Walton, 9th dr. lQIl'i). Flrlit. th~ rOlltt tollo\\'('ll tlllltf'" 
~t~'e1: v. l'olVen. maUng It clr.;" thllt a r .. ti\hl~ pli,t'on ()r re"I'rV(~I' 
Wlntl'tI: rlght5 1IaSSI"t hom thl~ 'rIb!': to tfl(lIan t"'nt"~'~~ ",IH'n allolrnl'lltr. 
w~re TI\:lc1~. Thc courl nOlect thai thE' qU:lI\IUlc1\tll.'!\ of r.~~erv{'(l \lI:\tN. bljf 
not Ih~ \H'C "r Ir, l~ (lctctmll\t~d tty the tltlt'P()$('~ ror w"Ich th~ rc~('rv:ltl(ln 

was ncatelL 1'h\lIi, Cr)IlPoreSl: h;,d the power tn "lh1t rest'rvrd "":lrN rlRhts 
to IncHvldllal Indlan:-. (11\1' thf\t Is cnmlslr.nt wtlh thl~ g{,flcr31 t)UtpOSI'! for 
the crr.:)t Ion of Tcservilt Ion - pt()vtdlnj! hOllld;lllll!; h>r·,'the survIval or 
Jndlal\~ nnd their w~y of life. 

The Treaty of 1B68 ~e'\l'~I:,n th~ Crt)'1/ tlldlnn Tllb~ and th(' lInt Icd Stl1t~~ 
,et forth condltiolls lcq111r1ng tll'"~ Trlb~ to t'evelntl ~ltllt-ulttlr;tl I1II'iHlI: for 
subslst(':nc~ nnd thl5 W;I!; ,,(,:col'I\pll~hr;'(l hy the abo\'!! ddlll~"lccl trrlRatlon 
project!:. P'ul'tll(':t', the Trealy of 1968 contl'lne<t provll:l"lO~ f')f the 
olloftfnrnt of 3rrlC:1I1tmal ilne3r.I~ for Individual trlh;tl m~mhcn 
r.~tilhtlshtne hCl"'~s thf:'TC UL,rlll ,:lth t~rms,'.:o"sl~le"l IIIlth those es ~("t f(ltth 
hy Walton tt v. Colville. TodilY we ignore those fhht~ nnl1 cl)lll1ltlotl!; tr 
th~~ COfll1)nt.t ""crc 10 br. :'lPlHo'w'cd '4.'llhoul i'lmf.r",'m~tlt Novlcllng for th~ 
orialnal first claim of water rl~hts by thosf! u!:h'R tllc ",,,ten of the C,O\\' 
Indian Re~erviltlon historically, 

ruture devetopmelltill flC~c\l; 1\1: d'')(:lImented by l\tt"r..hhll~nt~ n{'eti to he al\'('n 
due cOll!:tdel(\tlon <tnll al\mVfltI(;!?lI frlllSt be made. It the vlslon$ or Treaty 
provldnrJ are to be full-If lied. 

10(lay 85 COIl(titiOfl lInl) 1)(>(,:ft~ nrc IlnNo'le!1 to cllh;\n~r. lh~ f1n~hd.,1 

vlabllty of ~.1Il1C. \LIe I'!H)\'(: profolln,\ty loward el\t(lbll~l;lnlJ It nydro-r:t~ctrlc 
G~IlCl'at IOh Fadll ty a'\ rhr! Y~l towl ~ll rX~m Afterb"y. The n~e<1ed hydro (10111 

I 
for thl$ project :He not C::(lIHll,kr~t1 In thIs compat:t jlil'c('m~!Jlt. 
Constr\lctlon of this {"cllity Is further cf)(:ollrec(1 by the }latloMl F-ncu}' 
Pol Icy released two rnonths I'.H by rt'('.~ld(~flt Oeo, g,. nU1:h and mOff"OV('r. by 
the Unltp.d St:ltcsC()II£rcs~ in r.rl~atl(·1\ o{ th~ 1990 :lm"1111mtJlt~ 10 t1l(' Clc"" 
Air "ct. llds [>roj(:f.'t also' ~'ill (!nhan(,e the Itrlet'tlon ol'po\'l\1l)lt)-" of 
Tntlinn l::H\ds Inc1udlni ~\ loltmcnt~. (\S fc.nccn l,y Ireilty III'I)vl<1et'S. (!;~f'! M"p 
Ar t ached). 



.0 

111(: North Wl~st Power PlannIng Council, In COnC\Htcncc \IItfh the ~(t)"ff'lfla 

r(')~cr COllll'lmy ~dvlsory colI\lIIltee. (~ce Att3dH"Rlent>, It:\,; r.rl(of)\U:tRC(' Mont;\1I:t 
Powef to licek cncl~Y rl\rchase~ hOlt\ 1111~ type or fadllt)' htrtherml)fc. the 
Stale o( Montana it~c1f h:\5 );ct fOfth a need for thlli InoJt:'ct tn the Hta 
Horn rtl v~r M3ngemcflt 1'1311 (A1TACITf:.D). 

Most certal,,!}' \lie C~flllf)f \h-tctl1iln~ nt'cds thAt Ar~ ~() ImlKHt3nt :1!i 10 

serle the interest or th()!it~ hhlotlcnlt)' "IIC' tcg;dty t;ntltl~d sec''\IHhq', to 
Ihose n('!,~d$ not <1o:lnll rlc-d, & po~!:ihly mot'c hCl1etldnt to olher ~lal'~G or 
other elltltlcl:. Tn keepIng ",Ith t"~ hIstorical !l)lrlt of ('omtlfoml!>c ~lHt 
cooperat 101\ IlInt hH r.xt~lett In IHISr. d('~1InR); and J\f'RI)HilHon hel"'~(''' the 
Crow IncH;)1\ Trth~ ilwl "", "clRhhrns thr:' Notthnn Ch{'Y(:I1"~ ltllll;lIl Tdhr. \IIr. 
offer thf! followfnt <'mo:-udw.mt (1$ a pOBlbl~ e:<('ept~bJe I"('''fl~ to ;'I1t,c('",~1l1 
on this compact. 

. ..... 



Amend: 

1) Page 16, line 13 
Following: "dam," 

Senate Bill 472 

Strike: "for use or disposition by the Tribe for any beneficial 
.purpose" 
Insert: "to meet the reasonable needs of the Tribe, its members, 
lessees, co-joint venturers or partners which cannot reasonably 
be satisfied from the Tribes's allocations from sources of water 
within or bordering the Reservation" 

2) Page 18, line 10 
Following line 9 
Insert: "(e) Consent of the Crow Tribe. In recognition of the 
fact that much of the water in the Big Horn Reservoir, Yellowtail 
Unit as aforesaid, flows through or originates on the Crow Indian 
Reservation and is claimed by the Crow Tribe and in recognition 
of the fact that the rights of the Crow Tribe to water from the 
Big Horn Reservoir, Yellowtail Unit, Lower Bighorn Division, 
Pick-Sloan Missouri Program, Montana, have not yet been 
quantified and determined, the rights granted under this 
subparagraph (7) shall not be effective until and unless the use 
of such water is first approved and consented to by the Crow 
Tribe of Indians by a proper adoption of a resolution to that 
effect by the Crow Tribal Council following a public hearing in 
which all affected parties have had an opportunity to be heard." 

3) Page 40, line 19 
Following: "and" 
Insert: ", except as. provided in Article VI A. (1) herein," 



WITNESS STATEMENT 

TO be completed by a person testifying or 
their testimony entered into the record. 

Dated this 17 day of ,er. '---
Name:~tJld W. &_-'!1-toN 
Address: -¥OJ£' Cb,llj,;V .LJtlk~ 

4j)~ 1;u;C 
Telephone Number: teS7- "3 1--S-

, 1991. 

Representing whom? 

as. ~ - .;/d 1 ~ 
Appearing on which proposal? 

:# Y77---
Do you: Support? ~ Amend? -- Oppose? __ 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY 
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lVlllUOJ""-.. -­;., . ..... . 

United States Department of the Interior --
~ . 

\ 
OFFICE OF THE SECRET AR Y 

WASHlNGTON, D.C. ro240 

March 19, 1991 

Honorable Conrad .Burns 
'United States Senate 
washington, D.C. 20510-2603 

Deor Senator BurnS: 

secretary Lujan has received your letter of March 1S, 1991, 
recommending that a team be established to negotiate a resolution 
of the l07th Meridian boundary dispute with the Crow and Northe:n 
Cheyenne Indian Tribes. Please be ~ssured that the Department ~ill 
review and respond to this uest as quickly as P06sible. 

ly, 

\J f l D. Arnold 
Deputy Director for Congression~l 

and Le~islative Aff~irs and senate Li!iscn 

-" -:..-:-: 



~ ~;~~~.BY: Xf:.kOX lelecc.;:e( 'lUll, .;--l\-j\ , 

~NMO'8URN$ 

(,V.(L.~I'vJJ" ' 
'.~ , ' ! .... 
'(~ 

c/' ~-
." COM"·,EFlCE. 6CIENCE, ANO 

Tllj.N9POFlT.I,TION 

.. 

.. 

~ 

~nttcd ~tat(S ~rnate 
WASHINGTON, DC 20tS 10-2603 

Honorable Manuel Lujan, Jr. 
Secretary of the Int~rior 
1849 C Street N.W. 
Room 6151 
Washington, D.C. 20240 

Dear Secretary Lujan: 

Poarch 15, 1991 

ENErlOY Arm N.A,TUAAL ~ESOVRCES 
SMALL !u&I~rES S 

I am writing to recv~end that you establish a 
te~" to negotiate a reaolut.ion of the l07th Meridian 
boundary dispute \vi th tho Crow and Northern Chgyenne 
Indian Tribes. I under8tand that Crow Tribal officials 
have e~pr~88ed 8 ~illingnee9 to coneider relinquiBhing 
the Crow Tribe's claim to the 36,000 disputed acres if 
agreement can be reached with the United Statos on fair 
and just compensation. I have also been informed thtlt 
the officiala of the Northern Cheyahne Tribe eupport 
this approach. 

A settlement of thQ l07th Meridian bound~ry 
di~pute ultimately requires congres~ional action. For 
this reason, I request that representatives of the 
Montana delegation be invited to observe and partiCipate 
in the negotiations. 

The time for resolving this matter is long paBt 
due. There is also a court deadli~e which require~ 
prcffip~ action. ~e recommend that the federel government 
establish its negotiating team within the next 30 days 
~~d that every effort be made ~o comglete the 
negotiations and to submit proposed legislation to 
Congress by August 1, 1991. Tha7. echodule should 
orovide sufficient time for the matter to be considered 
by the l02nd Congress. 

I look for,olard to working with yon to find a 
oractical and fair solution to this longstanding problem 
which will be acceptable to all concerned parties, 

With be~t wishes, 

Sena:o!: 



Department of 
Montana'ldrfe & Parks Fish, WI I 

~ .. 



Stockinq =7' four to six-inch raipbow trout will bA C<l.rrl('C1 

out in areas wi:.h poor natural reproduction to supplrmcnt 
recru i tmer,:: . The high growth ra tps <l. t tain(~d by prev iou~; 
plants make this a highly productive proqram for 
suppl.ement~ng t:-.e fisherv. DeSmet strain rcli.nli01/i tr01]t 
fingerling:: \·,ill be stocked to try and est<l.b.lish natural 
spring rainbow t~out reproduction in the upper river. ThASp. 
fish will ~A marked to Avalua te the stocking and spawninq 
success. 

Flow Monitcring: 

Flows wi 11 be mor.i tored, corrAlated and compa red to fi sh 
popUlation infornation to dAtermine impacts of various flows 
on the fishery. Negotiations with the Bureau of Reclamation 
will continue wi -:11 the goa I to providA increased minimum 
flows and to provide flows bAst for thA fishery. The Bureau 
of Reclamation has stated, "We will bA pleased to work with 
you to the extent we can to maintain or improve the 
downstream fishery; however, other functions such as power 
generation, recreation, ice conditions, waterfowl and dust 
problems, plus ",,'ater availability must all be considered 
when release rates are set. 

Nitrogen si.:persa tura tion will be moni tored and efforts by 
the Bureau of Reclamation to solve the problem will be 
supported. They now are experimenting with metal water 
deflectors which might reduce the gas bubble disease 
problem. h'e will attempt to document the impact of this 
problem on the fishery. 

PUBLIC INFORMATION 

General Information: 

The FWP Department will follow an open course of 
communicating to the public what it it needs for the river. 
This will be accomplished best through a public education 
program. 

This program wi 11 be carried out by the Region 5 
headquarters office located in Billings. The public 
education program will publicize Bighorn River management 
decisions and their rationale. In addition, wi ldli fe and 
fisheries of the area will be described in periodic reports 
throughout the year. Radio, television and news releases 
will be the media for these messages. 

I Publicize Efforts of Each Division: 

Public information about fisheries activities will include: 
I an explanation of why the river contains excellent fisheries 

14 
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PLAN FORMULATION CHAPTER 

INTRODUCTION 

Background 

The Yellowtail Afterbay Reservoir is located 2.2 miles downstream of 

Yellowtail Dam in Montana. The afterbay dam regulates the flow into the 

Bighorn River below the 250-t1W peaking powerplant located at the toe of 

Yellowtail Dam. Discharges through the sluiceway and over the spillway of 

the afterbay dam have caused a problem with gas (nitrogen) supersaturation 

in the Bighorn_ River, which periodically kills some fish and adversely 

affect others. Seasonally up to 95 percent of the brown trout greater than 

14 inches have shown symptoms of gas bubble disease, caused by gas super­

saturation. This is of particular concern since the Bighorn River is a 

nationally known blue ribbon trout stream. The Bighorn River fishery has 

been featured in every national outdoor magazine and attracts anglers from 

allover the country. Over 50 percent of the 55,000 angler-days (1983) on 

the river were out-of-state anglers, making it important to the Montana's 

tourist industry. 

The gas supersaturation problem exists for 20 miles below the afterbay dam, 

with the most severe conditions occurring 1 to 3 miles below the dam. The 

Bighorn River is a relatively tranquil river with few rapids and riffles 

areas. If the river were shallower or more turbulent, gases would have a 

chance to dissipate, thereby lessening the problem. 

Study and Report Objective 

The objective of this study is two-fold: 1) to evaluate the potential for 

a powerplant at the afterbay dam and 2) to solve the gas supersaturation 

problem. Experts studying the supersaturation problem agree that a 

powerplant at the afterbay dam would help alleviate this problem. Two 

other methods have been tried: mixing releases over the spillway and 

through the sluiceway and installation of deflector plates in the 

sluiceway. Some reduction of nitrogen supersaturation occurred, but not 

enough to eliminate the symptoms of gas bubble disease in the fish. 



The objective of this report is to document the plan formulation process, 

selection of the preferred plan, and to establish which NEPA document will 

be required--EIS or FONSI. A Planning Conference will be held in January 

1985 to obtain E&R Center and Commissioner's Office concurrence in these 

decisions. This Plan Formulation Chapter and Environmental Assessment will 

be incorporated in the Planning Report/NEPA document. 

\ 
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AND FINANCIAL ANALYSIS 
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CROW TRIBAL COUNCIL 
P.O. Box 159 

Crow Agency, MT 59022 

(406) 638-2601 

OFFICE OF TRIBAL PLANNING 

Crow Country 

November 15. 1990 

Mr. John Rogers 
Economic Development Administration 
P.O. Box 10074 
Federal Building 
He 1 ena. Mt. 59626 

Dear Mr. Rogers: 



CROW TRIBAL COUNCIL 
P.O. Box 159 

Crow Agency, MT 59022 

(406) 638-2601 

Crow Country 

ADMINISTRATIVE PLAN - ECONOMIC RECOVERY 

In order that the Crow Tribal Government may regain integrity and 
better serve the socio-economic needs of the Crow Indian people. the 
Crow Tribal Administration must develop and implement an immediate 
strategy to achieve these goals. 
The current Administrative officers of the Crow Indian Tribe hereby 
adopt the following interim plan outline to provide basic guidance 
pending the establishment of the Over All Economic Development Plan. 
The goals and objectives shall remain consistant with the commonly 
known priority needs of the Crow Tribe and also with those needs as 
may be prioritized through action of the Crow Tribal Council. This 
plan shall be ultimately integrated into a Tribally accepted Over-All 
Economic Development Plan to be completed by the Office of Tribal 
Planning. 

B). SOCIAL NEEDS. CROW PEOPLE: 
1. Employment (static at 85% unemployed) 

4. Introduction of new Job skill training. and educational 
assistance. with priority for planned project needs. 
(d) Research and entertain proposals concerning expansion of 

coal and or gas and oil resources development. 
(f) Research all past proposed projects for feasibility and 

possible development. 
(g) Expand and initiate job search programs and introduce more 

assistance in Job search. 
(h) Complete feasibility for Hydro projects (irrigation, 

power) . 
(i) Investigate possibility of small coal or natural gas fired 

power plant and commercial market of power with long term 
contract. 
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YELLOWTAIL AFTERBAY .POWERPLANT 
SUMMARY SHEET 

FEBRUARY 26 , 1991 
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A powerplant at the Yellowtail Afterbay Dam would fulfill the two-fold 
objective of providing power generation and eliminating the gas 
supersaturation problem below the afterbay dam. The plan studied by the 
Bureau of Reclamation (Reclamation) calls for the construction of a two (2) 
unit powerplant on the left embankment along with a bypass structure for the 
nitrogen supersaturation problem. 

Reclamation studies show that an e-Meggwatt (MW), two (2) unit, pow~rplant and 
bypass structure would be located in the Left Embankment of the Afterbay Dam. 
This preferred plan, called the "B-MV (two-unit) Power and Bypass Alternative" 
was selected based on ~conomic, environmental, and social analyses. This plan 
provided the greatest net benefits and guaranteed complia.nce with the States' 
Vater auality Standard. 

A verification of this 8-MW size comes from three (3) FERC applications that 
have been filed in recent years for the site. The plant capacities for these 
applications have ranged from 5.72 to lO-MW with one of the plants sized at B­
MW. Est1mated power generation numbers for these plants also correspond to 
Reclamation's estimates as presented below. 

Power Generationl 

In 1984 Reclamation performed a power analysis for Yellowtail Afterbay Dam for 
the calendar years 1960-1983. 

The table below illustrates the average annual power generation and design 
flow for several size plants based on a design head of 25 feet. 

Adjusted 
Average Annual 

Power Design Flow Power Generation 
fhn1 (Cubic ftlSe~) (KUQf!att-Hours) 

5-MW 2,750 36,200,000 
6-MW 3,300 41,800,000 
7-MtJ 3,850 45,300,000 

8-MW 4,400 46,900,000 

9-M'W 4,950 48,000,000 
. lO-MW 5,500 48,400,000 

l1-MW 6,050 48,500,000 

141 003 
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\ Power generation was calculated on a monthly basis and adjusted according to 
an hourly and monthly study performed for a two year period (1977 & 1978) 
which reflected a low flow y~ar and a high flow year. The averag~ annual 
adjusted power generation for the record analyzed is approximately ~7.QQQ.QQQ 
Ku'2UB-H9urs (KWH) for the 8-MW po",'erplant. 

Please note that since this 1984 power analysis study. a new tritical fIQY 
period (low flows) may be occurring ~hich could cayse the IV~tag~ annual power 
g,neration es~1mate to dr9P' Therefore, an updated power analysis should be 
performed to include the last several years to confirm the proper size of 
powerplant and the expect~d power generation. 

The 1991 cost estimate for the powerplant/bypass facility 1s $22t7QQ,OQQ -­
SZ4.QOO.QQQ for the powerplant and $5.70Q,QQQ fot the bypass. Theae amounts 
are based on appraisal-grade estimates prepared in the early 1980's and 
indexed to January 1991. A feasibility-grade study would produc~ 8 more 
reliable estimate. 
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CROW TRIBAL qOUNCIL-
P.o. Box 159 \ 

Crow Agency, MT 59022 

Crow Country 

(406) 638-2601 

Clara Nomee. Madame Chairman 
Joe Pickett. Vice-chairman 
Blaine Small. Secretary 
Sylvester Goes Ahead. Vice-Secretary 

March 22. 1991 

Mr. Jim Wedeward. Regional Director 
U.S. Bureau of Reclamation 
P.O. Box 30137 
Billings. Mt. 59107 

Dear Mr. Wedeward: 

In regard to our ongoing discussion. concerning a potential Bureau of 
Reclamation-Crow Tribe joint co-operative effort in the creation of a 
Hydro-Electric facility on the Yellowtail Afterbay Dam. we are submitting 
this letter of our intentions relative to the project. 

First we would like you to know that we are anxious to proceed wi th the 
project. We feel that this project addresses several important areas of 
concern not only to the Crow Indian Tribe. but also the concerns of State, 
Federal agencies and private environmental interests as well. We are also 
very much aware of the years of study and discussions that have gone into 
this project. both by the Bureau 'of Reclamation and the Crow Tribe. It is 
of keen interest to us that there has been a wide fluctuation of opinion 
concerning the project. demonstrated by utilities. planning agencies, State 
and Federal Inter-agencies and Congressional Representatives as well. 

Currently. 'we have not found any opposition to the project based on values 
and needs of the 1990's and the future. What we need to know is what are 
the steps that need to be taken to get this past a discussion stage, and 
into a positive planning stance. 

This long term hydro-electric generation facility will provide the Crow 
Tribe with needed short term employment. limited long term employment, 
and an ongoing predictable source of income. that perhaps could be used 
to offset rising utility costs plaguing our people. It is heartening to 
note that construction of this facility has also been indirectly blessed 
by recent U.S. Congressional action pertaining to amendments of the "Clean 
Air Act" (1990), and it fits comfortably within the framework of the 
recently announced National Energy Policy from President Bush. 
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We also have been keeping abreast of the Northwest Power Planning Council's 
projections of future demand. sources and planning. It is obvious to us 
that projections dictate a need for the power we would generate from this 
plant. It is paramount however. that we insure ourselves of this prior to 
full develop~ent and financial dedication for the project. 

We feel that the following concerns and actions need to be addressed in the 
near future: 

1). the Crow Tribe must meet with Montana Power Company and other 
concerned entities regarding the marketing and transmission of new 
generated power. and establish assurances for same. 

2). the Bureau of Reclamation will be expected to establish a definite 
cost analysis at todays dollars and provide definitive projections 
and/or assurances of generation potential. maintenance overhead, 
and enter a contract with the Tribe providing conditions for same, 

3}. on financial aspects; the Crow Tribe needs to research available 
avenues to provide financing for the project; also, more exact 
figures on cost sharing or financial participation by the Bureau of 
Reclamation are needed; the total amount of investment capital 
that will be required of the Tribe and a joint effort strategy by 
and between two entities will be required to secure needed funding. 

4). the Crow Tribe has all needed elements of governmental approval to 
proceed with the project through administrative offices. but will 
need to enlist support from the Congressional level and also more 
technical assistance from the Department of the Interior. 

5). possible funding may be sought through the combined efforts of the 
Bureau of Reclamation and Tribe through settlement in part, of 
unrelated outstanding issues between the United States government 
and the Crow Tribe requiring possible monetary settlement. This 
arrangement would have to be thoroughly negotiated and no doubt, 
the Bureau of Reclamation would have to advocate the merits of the 
facility installation. A Federal appropriation sought for project 
funding in this manner may be more readily acceptable to Congress. 
given present budget limitations. We feel that this scenario may 
be a more logical alternative than full. direct monetary settlement 
of a disputed issue. 

We would like to meet again in the near future to discuss these items and 
other issues concerning this project. We have concerns about the PERC, 
Montana Power. WAPA. NPS. and BIA current positions toward this facility. 
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Most importantly, we would like to maintain an ongoing, and productive 
dialogue with the Bureau of Reclamation to see this project through to a 
completion. We would also recommend that any further study of the issue be 
limited to absolute levels in order to expedite it and keep costs reduced. 

Advise us of your thoughts and recommendations as to any legislative needs 
and suggested meetings that may be in order with any of the above named 
entities. 

Thank you for your continued interest and assistance in this endeavor. 

Respec t fu lly, 

Clara Nomee. Chairperson. Crow Tribal Council 

~~ 
Blaine Small, Secretary 

oe Pickett, Vice-Chairman 

~~~~ce-secTetaTY 



Montana collaborative coaxes utility to'v~rd least-cost resourceso 

by John Hines 

M ontana Power 
Company offi-

cials and an advisory 
committee recently 
reached agreement on a 
least-cost planning pro­
cess to guide future energy 
decisions at the utility. Call­
ing it a "great step into the 
new era of power planning." 
Stan Grace. one of Mon­
tana's two Northwest Power 
Planning Council members 
and chairman of the Coun­
cil's power committee. 
applauded the effort. noting 
that Montana's utilities. unlike 
those of Idaho. Oregon and 
Washington. are not required by 
state regulators to develop least­
cost plans. 

Montana's planning process 
also is significant because it was 
designed cooperatively by the 
utility. energy experts from out­
side the company and citizens 
groups. some of them longtime 
adversaries of the company. 1l1e 
committee. known formally as the 
Conservation and Least-Cost 
Planning Advisory Committee. 
was formed in October 1988. as 
part of a settlement between 
Montana Power and two advoca­
cy groups: ~lontana's Human Re­
source Council and the Natural 

\-

Re50urces Defense Council. a na­
tional organization. 

1lle groups agreed to not chal­
lenge \fontana Power's sale of 
electricity from the company's 
Colstrip Unit ~o. 4 coal plant to 
the Los Angeles Department of 
W:1td and Pu\\er. In retu:-n. \{UI1-

tanJ. Power agreed to expand its 
conservation programs and estab­
lish the ad\'isory committee to 
make recommendations on future 
electric power resource acquisi­
tions. TIle settlement also 5pelled 
out tentath'e conse[\'ation expen­
di[ure~ through 1993. 

Through its wnsensus. the ad­
visory committee was able to 
sertle (olltw\'ersial issues and 
limit future contentious battles in 

i 

i 

court or during rate­
making. In addition. 

the committee's work 
improved the compa­

ny's process for re­
source planning and 

acquisition. reduced the 
number of resources that 

must be used in rate cases 
and improved customer 
relations. 

The committee's report 
contained recommenda­
tions for both the compa­
ny and for the Montana 
Public Service Commis­

sio;!. which approves electricity 
rates in the state. Briefly. the 
cOIl.mittee recommended: 

Resource acquisition rule 

This rule would incorporate a 
nu::~::er of criteria into resource 
aco-.:isition decisions to minimize 
lon~-term costs to society. The 
rule seeks to balance factors in­
clu':ing risk and uncertainty. ser­
viCe ieliability. social and 
eI1\:ronmental costs, and equita­
ble distribution of costs and 
ber.dits. 

Such rules. which shape what 
are .:'J.i1ed multiple-attribute deci­
si('n~. also seek to minimize the 
reenue requirements of the uti 1-



! 

ity. In contrast. singl;-;-ttribute 
decision rules focus on one im-

I 

pact, such as only minimizing 
costs for the utility. 

Integrated planning 

Conservation and generating 
resources should be analyzed 
consistently, equitably and simul­
taneously. This allows an inte­
grated planning process in which 
all types of resources compete 
equally. 

Marketing goals 

Marketing goals and programs 
should be evaluated in the context 
of resource planning. Utility goals 
sometimes differ from the goals 
of least-cost" planning. Because 
corporate goals can affect re­
source choices, they need to be 
analyzed in terms of least-cost 
resources. 

Resource acquisition 

Competitive acquisition 
should be a component of least­
cost planning. not a substitute for 
it. The company should immedi­
ately begin a process to acquire 
25 to 50 megawatts and consider 
all possible resources in the 
search. 

Resource and market 
barriers 

The company should continue 
to evaluate regulatory and market 
barriers to least-cost planning 
and acquisition. including conser­
vation resources. Ideally. regula­
tory and market factors should 
enable the company to achieve its 
greatest profits by following a 
least-cost planning process. 

, " 

Montana'~ 
utilities, \ , 

unlike those 
of Idaho, 

Oregon and 
Washington, 

are not 
required 
by state 

regulators 
to develop 
least-cost 

plans. 

Therefore. a broad-based collab­
orative effort is needed to ad­
dress regulatory and market 
hurdles and develop recommen­
dations for rules that encourage 
least-cost planning by utilities. 

The committee made its rec­
ommendations to Montana Power 
officials last October. Presenta­
tions also were made to the pub­
lic service commission. the office 
of the Montana Consumer Coun­
sel and state energy nfficials to 
make the point that utilities need 
incentives in order to be success­
ful arleast-cost planning. 

"This report gives us a process 
for evaluating power supply op­
tions and conservation from 
many points of view: we are ready 
to see where it goes." said Bob 
Gannon. Montana Pmver utilitv 
company president. 

Mo_n£ana Power officials are 
studying the reCl)mmendation~. 
which are not binding. Mean­
while. an expanded advisory com­
mittee is meeting to address 
regulatOry and market barriers. 

The original advisory commit­
tee included energy experts from 
Montana Power and representa­
tives of the Human Resource 
Council. the Natural Resources 
Defense Council. the N[ontana 
Environmental Information Cen­
ter. the Northern Plains Resource 
Council. the Montana Power 
Company Large Csers Group. 
the Montana Department of Nat­
ural Resources and Conservation, 
and the Northwest Power Plan­
ning Coqncil. Gerald j\Juelier. a 
former Power Planning Council 
member from ~-[ontana. was the 
committee's coordinator. :: 

John Hines is an economist 
with the Nort/nllest Power Planning 
Council's Montana office and a 
member of l\lomana Power 
Company's Consen'ation and 
LeaST-Cost Planning Advisory 
Committee. 

'~-----------------L--__________________ L-________________ ~ 
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