
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Dick Pinsoneault, on March 12, 1991, at 
10:00 a.m. 

ROLL CALL 

Members Present: 
Dick Pinsoneault, Chairman (D) 
Bill Yellowtail, Vice Chairman (D) 
Robert Brown (R) 
Bruce Crippen (R) 
Steve Doherty (D) 
Lorents Grosfield (R) 
Mike Halligan (D) 
John Harp (R) 
Joseph Mazurek (D) 
David Rye (R) 
Paul Svrcek (D) 
Thomas Towe (D) 

Members Excused: none 

Staff Present: Valencia Lane (Legislative Council). 

Please Note: These are summary minutes. Testimony and discussion 
are paraphrased and condensed. 

Announcements/Discussion: none 

HEARING ON HOUSE BILL 307 

Presentation and Opening Statement by Sponsor: 

Representative Joe Quilici, District 71, told the Committee 
HB 307 extends the filing time requirements for cases involving 
sexual offenses against minors. He said present law requires that 
a crime must be reported to law enforcement officers within 72 
hours or that good cause be shown. Representative Quilici 
explained that HB 307 eliminates the 72 hour requirement, and said 
the funding is actuarily sound and would not affect compensation. 

Proponents' Testimony: 

John Connor, Montana County Attorneys, told the committee that 
Mike McGrath, Lewis and Clark County Attorney is in Appropriations 
and could not be present, but the bill came about through Mr. 
McGrath's office. He said child abuse victims are unable to get 
compensation, when they have not reported in time, and that these 
cases then require administrative review to waive the time 
requirement. Mr. Connor explained that he does not believe that is 

JU031291.SMI 



SENATE JUDICIARY COMMITTEE 
March 12, 1991 

Page 2 of 12 

productive, and said these reporting requirements are sometimes 
unrealistic. 

Cheryl Bryant, Crime Victims Unit, Department of Justice, read 
from prepared testimony in support of HB 307 (Exhibi t #1). She 
said victims can report incidents within 72 hours or show good 
cause and file claims within one year or show good cause now. Ms. 
Bryant explained that some claims are denied because the adults to 
no respond to show good cause. She said about 1300 claims have 
been filed since January 1978, and a great majority of these are 
sexually abused minors. 

Colette Baumgardner, Legislative Aide, Democratic Women's 
Caucus for the House and Senate, stated Caucus support of HB 307. 

Mike McGrath, Lewis & Clark County Attorney, said he was also 
representing the County Attorneys Association. He said there have 
been problems over the years getting counseling compensation for 
sexual assault victims, and that the bill would resolve this issue. 

Opponents' Testimony: 

There were no opponents of HB 307. 

Questions From Committee Members: 

There were no questions form the Committee. 

Closing by Sponsor: 

Representative Quilici said he believes the bill is an 
important amendment to the Crime Victims Compensation Act, and 
asked the Committee to pass HB 307. 

HEARING ON HOUSE BILL 211 

Presentation and Opening Statement by Sponsor: 

Representative Dorothy Bradley, District 79, said the purpose 
of HB 211 is to amend the rape statutes to include homosexual rape. 

She said the bill was requested and written by the Gallatin County 
Attorney's office, and that this is particularly important with 
regard to victims who are children. 

Representative Bradley advised the Commi ttee that eliminating 
"persons of the opposite sex" takes the penalty up to 40 years. 
She said that if the offender is a minor the county attorney can 
petition to transfer the case to the district court. 

Representative Bradley explained an incident in Gallatin 
County where a 17 year old male molested two girls, ages 7 and 8, 
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and raped a 5-year-old brother. She said the incident was not 
considered to be rape, but deviate sexual conduct (Exhibit #2). 

Proponents' Testimony: 

John Connor, Montana County Attorneys Association, said he 
supported the testimony of Representative Bradley. 

Diane Sands, Montana Women's Lobby, said she believes all 
rapes and sexual assaults should be prosecuted under the same 
section of the code, and the penalties should be equalized. 

Opponents' Testimony: 

There were no opponents of the bill. 

Questions From Committee Members: 

Senator Towe asked Representative Bradley why the language at 
the bottom of page 2, top of page 3 was deleted. Representative 
Bradley replied it was deleted because it would have to go to 
deviate sexual conduct statutes if a boy was raped. She said it 
was determined that the language was not needed. 

Senator Towe asked Representative Bradley if she was saying 
that there is no deviant sexual conduct without consent that does 
not constitute rape. He said, "One is the person who knowingly 
engages in deviate sexual conduct, and the one deleted is the 
person convicted of sexual intercourse wi thout consent". 
Representative Bradley replied that she believes this language is 
no longer necessary. 

Senator Towe asked John Connor if he agreed with Representative 
Bradley. Mr. Connor replied he did. 

Closing by Sponsor: 

Representative Bradley made no closing comments. 

EXECUTIVE ACTION ON HOUSE BILL 211 

Motion: 

Senator Mazurek made a motion that HB 211 BE CONCURRED IN. 

Discussion: 

There was no discussion. 
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The motion made by Senator Mazurek carried unanimously. 

BEARING ON HOUSE BILLS 269 AND 270 

Presentation and Opening Statement by Sponsor: 

Representative Vicki Cocchiarella, District 59, advised the 
Committee she would like hear HBs 269 and 270 at the same time, as 
they both deal with incidents against children. She reported that 
a nine-year-old Missoula girl was traumatized for several days 
following an obscene phone call, and said two children from 
Billings were traumatized by a man who exposed himself to them. 
Representative Cocchiarella further reported that a blind woman 
from Missoula, whose husband is an invalid, repeatedly receives 
obscene phone calls from a mentally disturbed man and has turned to 
her (Cocchiarella) for help. She said people who do this are 
violent or potentially violent, and urged the Committee to think of 
their own homes and their spouses who may be alone while they were 
at the Legislature. 

Representative Cocchiarella told the Committee that Mike 
Scalloti testified in the House and presented research reported 
from a New York study indicating that of 142 exhibitionists studied 
there were 73,000 victims and 77,700 acts of exposure, mostly to 
women and children. She said 35 of the offenders committed rape. 
Representative Cocchiarella advised the Committee that 19 obscene 
phone callers had approximately 2,000 victims out of 2,600 calls, 
and 7 of them had committed rape. She further adv.ised them that a 
study in Missoula of 22 exhibitionists, showed 33,000 acts were 
committed to more than 30,000 victims. She said a study of obscene 
phone callers showed 1,500 acts occurring to 1,000 victims, and an 
average of 300 phone calls. 

Representative Cocchiarella told the committee the bills 
create an increased penalty for these cr imes, including more 
treatment time. She said Dr. Scalloti testified that these 
programs were successful, and asked the Committee to take care of 
women and children in Montana. 

Proponents' Testimony: 

John Connor, Montana County Attorneys Association, explained 
that both bills were requested by the County Attorneys, as the 
feeling was that they were dealing with indecent exposure and that 
these people need to be looked at in an evaluation and treatment 
area, as well as with regard to penalties. He said confrontation 
works, and both bills seek to do this. 
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Betty Wing, Deputy County Attorney, Missoula, said the bills 
were the result of the Child Protection Team of which Dr. Scalloti 
is a member. She explained a situation in Missoula where a young 
man won't quit making obscene telephone calls, and is in jail for 
three months. Ms. Wing stated this is not enough time to treat 
the young man. 

Ms. Wing advised the Committee that cases can be taken into 
district court to get the supervision of an adult probation and 
parole officer. She commented that there are many acts of indecent 
exposure on the University of Montana campus. 

Ron Silvers, Director, Center for Sexual Health, Helena, said 
the Center serve more than 100 clients, both perpetrators and 
victims. He said victim clients do not regard perpetrators as 
humorous, but as frightening. Mr. Silvers explained that the vast 
majority of offenders engage in multiple sex crimes. He explained 
that the victims learn the same common elements of power and 
control from the offender, and that offenders do not stop, but 
continue to seek pleasure. Mr. Silvers told the Committee there 
are very few self-help referrals, and that external motivation has 
proved to be very helpful (along with incarceration) in the 
beginning. He further stated that many choose prison rather than 
therapy because it is so difficult. 

Janice Frankino Doggett, Women's Law Section of the State Bar, 
told the Committee that, as a law student, she was a victim of 
obscene phone calls for two and one-half years. She said she left 
Missoula to get away, but he called once in Helena at her parents' 
home. 

Colette Baumgardner, Legislative Aide, Democratic Women's 
Caucus for both the Senate and the House, stated her support of the 
bills. 

Star Jameson, Director, Rape Crisis Center, Missoula, read 
from prepared testimony in support of HB 270, (Exhibit #3). 

Diane Sands, Montana Women's Lobby, stated her support for 
both bills. She said these are not victimless cr imes and it is 
important that the offenders get treatment. She said it is equally 
important that the message gets out as to the seriousness of these 
crimes, and to stop violence against women and children. 

Senator Fred Van Valkenburg, District 30, asked the Committee 
to support the bills and said he would carry them in the Senate. 

Opponents' Testimony: 

There were no opponents of the bill. 
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Questions From Committee Members: 

Senator Pinsoneault asked John Connor what would be the best 
means to trace an obscene phone call and how difficult it would be. 
John Connor replied that most victims call law enforcement agencies 
who work with the phone companies. He commented that this is not 
difficult to do. 

Senator Towe asked John Connor why language was included in 
(B) of HB 270 stating "repeated disturbances by phone calls". Mr. 
Connor replied that language is in the bill with respect to (A) and 
(b) only, and not in other areas where it is not as serious. He 
said he prosecuted a person in Ravalli County who had called the 
county attorney and his wife, and had the power cut off at a 
judge's home. Mr. Connor told the Committee that repeat offenses 
need to be dealt with more severely, as they can be very harmful. 

Closing by Sponsor: 

Representative Cocchiarella asked the Committee to think about 
these bills, and to remember that they were drafted to help people 
and not to put them away. 

EXECUTIVE ACTION ON HOUSE BILL 270 

Motion: 

Senator Grosfield made a motion that HB 270 BE CONCURRED IN. 

Discussion: 

There was no discussion on the bill. 

Amendments, Discussion, and Votes: 

There were no amendments. 

Recommendation and Vote: 

The motion made by Senator Grosfield carried unanimously. 

EXECUTIVE ACTION ON HOUSE BILL 269 

Motion: 

Senator Grosfield made a motion that HB 269 BE CONCURRED IN. 

Discussion: 

There was no discussion on the bill. 
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The motion made by Senator Grosfield carried unanimously. 
Senator Pinsoneault said he would carry the bill. 

HEARING ON HOUSE BILL 735 

Presentation and Opening Statement by Sponsor: 

Representative Bruce Measure, District 6, said HB 735 deals 
with insurer reimbursements to injured or third party claimants, 
who have a hard time collecting for incidental damages. He stated 
Senator Brown had a similar bill, and that they met with Mike 
Sherwood, Montana Trial Lawyers Association, to substantially alter 
this bill. 

Proponents' Testimony: 

Eric Thueson, Montana Trial Lawyers Association, told the 
Commi ttee it was hard to understand any opposition to the bill 
under the Unfair Trade Practices Act. He said there are no 
ulterior motives in hanging on to money on the part of a person who 
owes it, and that if he owed money he would pay it. Mr. Thueson 
commented that the problem is the insurance companies don't want to 
deal that way. He submitted findings in a case before Judge John 
McCarvel (Exhibit #4). 

Mike Sherwood, Montana Trial Lawyers Association, advised the 
Commi ttee he received a call shortly before the bill drafting 
request deadline concerning problems a Kalispell attorney had 
regarding liability when it is reasonably clear that the monies 
should be paid. He commented that he has no personal experience in 
this area. 

Mr. Sherwood told the Committee the original bill draft was 
completely different from the bill before them. He explained that 
SB 281 (Senator Bob Brown) was designed to address the same 
problem, i.e., requiring the driver to carry a "mini" health plan. 
Mr. Sherwood said it did not seem fair to place the burden on the 
insured to protect them from unfair trade practice, and further 
stated that after SB 281 was tabled, HB 735 was very much revised. 
He commented that testimony in the House indicated that this was 
not a problem. 

Mr. Sherwood said it is very clear in the rulings of both 
Federal Judges Hatfield and Lovell that third party claimants do 
not have the same rights as the insured and there is no "bad 
faith". He said the bill is needed to uphold the language of Judge 
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McCarvel and not what Judges Hatfield and Lovell are saying. He 
commented that consistency is needed because third party claimants 
should have the same rights, and asked the Committee to adopt HB 
735. 

Opponents' Testimony: 

Representative Brent Cromley, District 94, told the Committee 
he is a practicing attorney in Billings. He said the bill leaves 
out the person being sued, who has purchased an insurance policy. 
He stated he believes the bill, basically, takes the insurance 
companies off the hook. 

Representative Cromley explained that the problem is with the 
person who has been sued. He said that, under this bill, insurance 
companies can start to freely payout medicals, etc., and that the 
person is left with only the amount of coverage not paid out. He 
commented that the Committee may want to make benefits payable with 
the okay of the insured. 

John Maynard, Helena attorney, said HB 735 is an attempt to 
expand 1987 legislation which codified insurance "bad faith" 
legislation. He said this issue was recognized earlier by the 
Montana Supreme Court when they based their language on 
California's, but that language has now been overruled in 
California. Mr. Maynard stated that payment for damages is also 
part of the equation, and said that a case won in district court 
can be brought to higher court for "bad faith". 

Mr. Maynard advised the Committee of Belling v Shelsky 
(recently tried in Helena) in which the plaintiff sought $183,000 
in damages and rejected an offer by the insurance company of 
$7,500. He reported that the plaintiff visited a chiropractor 320 
times, incurring medical expenses of $11,780, but the jury awarded 
no monies and said none of the treatments were necessary. 

Mr. Maynard said that, as currently written, HB 735 would 
require the insurance company to pay expenses on demand. He said 
he did not believe it is necessary to expand insurance "bad faith" 
beyond the model act, and proposed amendments (Exhibit #5). 

Geri Nainer, Claims Agent, State Farm Insurance, Helena, told 
the Committee she had reviewed all claims for bodily injury in the 
Helena office and found 36 pending cases. She reported that all 
were paid within one week, but 27 of those elected to submit to 
their own carrier, and would be compensated by State Farm when 
their claim is concluded. Ms. Nainer stated that the nine 
remaining claims are being expense-advanced by State Farm to avoid 
hardship (25 percent of the 36 claimants). She said that of 733 
claimants in the state, the handling percentages are about the 
same. Ms. Nainer told the commi t tee that there has been no 
financial hardship to any claimants. 

Tom Ramboldt, Farmers Insurance Group, told the Committee he 
opposes the wording of the bill. He said it is company policy is 
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to advance-pay bills and wage loss if there is no other collateral 
source. Mr. Ramboldt explained the company does not want to place 
third party claimants in hardship situations and is considerate in 
making decisions to pay. He said policy limits of $25,000-$50,000 
are not much in today's world, and in such cases settlement can be 
larger than limi ts. Mr. Ramboldt commented that there is no 
language in the bill addressing who is responsible for payment in 
situations such as three-vehicle accidents. 

Jacqueline Terrell, American Insurance Association, told the 
Committee her group of 240 Property and Casualty Insurers writes 
30% of property casualty and 19% of auto insurance. She said the 
Association opposes HB 735, and believes Representative Cromley hit 
exactly on the problem. Ms. Terrell told the Committee the bill 
leaves out the most important person to the insurance company, 
which is the insured. She stressed that it is important the 
Committee remember this, as companies are required by law to 
protect the insured and indemnify the insured to the amount of 
coverage. 

Ms. Terrell said she believes HB 735 is redundant to Montana 
law, as subsections (6) and (13) of the Uniform Trade Practices Act 
require prompt payment and allow no leveraging of claims. She said 
the bill seeks payment on damages most often disputed in trials, 
and that 25-10-303, MCA, gives further protection to injured 
parties for immediate payment and also provides recourse. 

Jacqueline Terrell told the Committee the bill is inconsistent 
with the Unfair Trades Practices Act, and that it would diminish 
reserves and expose the insured to excess judgment, resulting in 
increased insurance costs. She said The Association believes HB 
735 is inconsistent with the Unfair Trade Practices Act, and should 
remain unamended. Ms. Terrell asked that the Committee not concur 
in this bill. 

Gene Phillips, National Association of Independent Insurers, 
said the Insurers write 25% of property casualty insurance in 
Montana, and told the Committee he believes the bill is not 
necessary. He read from page 3, line 24 of the bill, and said he 
supported the testimony of the other opponents. 

Tom Hopgood, Health Insurance Association of America, stated 
the bill is overbroad in making payments, and does not make any 
differentiation between third party payments and insured party 
payments. Mr. Hopgood suggested that following "promptly pay" on 
page 3, line 20, "third party" be inserted. 

Questions From Committee Members: 

Chairman Pinsoneault commented that he had limited experience 
with property insurance carriers, and asked Eric Thueson for his 
exper ience. Mr. Thueson replied his greatest problems are wi th 
State Farm. He referred to the copy of the Jerry Atwood case 
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provided by Judge McCarvel, and Young v State Farm which was heard 
by Judge Hatfield. 

Chairman Pinsoneault asked Eric Thueson to respond to 
Jacqueline Terrell's testimony that the primary obligation is to 
the insured, 25-10-303, MCA. Mr. Thueson replied that with the 
public policy of Montana, insurance companies could soften policy 
limits. 

Senator Pinsoneault asked Eric Thueson who should make 
payments when there are two or three negligent parties. Mr. 
Thueson replied that if they are not obligated to pay immediately, 
they would not have to pay. He said they have the right of 
contribution from joint tort feasors. 

Senator Mazurek asked Eric Thueson if he would object if this 
were tightened down like pre-judgement interests. Mr. Thueson 
replied future medicals is not a problem, and said he had no 
objections. He stated he would caution the Committee not to create 
a situation where future damages would be precluded, and that he 
did not believe this language could be put in the bill without 
watering down the possibility of claiming future wages. 

Senator Mazurek asked Mike Sherwood how the bill got from 
requiring the carrier to pay, to the "bad faith" section requiring 
no direct obligation. Mr. Sherwood replied that he did have 
"incurred" expenses in the language, but Gene Jarussi in Billings 
has such an instance right now, where the doctor won't do surgery 
without the money up front. He stated that with respect to Senator 
Mazurek's last question, testimony in the House indicated this was 
already in 33-18-201 and -202, MCA. Mr. Sherwood commented that 
maybe State Farm is paying like it says, but in two cases they are 
not, and that Judge Hatfield said they did not have a duty to pay. 

Senator Mazurek asked if 27-1-210, MCA, (pre-judgement 
interest) is not working. Senator Towe replied the problem is that 
injured parties are incurring ongoing medical bills that giving 
pre-judgement interest to will not resolve. 

Senator Halligan asked Representative Measure to respond to 
Representative Cromley's statement regarding policy limits being 
eaten up. Representative Measure replied he believes the problem 
occurs anyway, and would happen regardless. 

Senator Svrcek said he was unsure of discussion about where 
liability is reasonably clear. Eric Thueson replied it is largely 
a question of fact, and said he did not believe the proposed 
amendment would water down the language in the bill. 

Senator Crippen asked what "reasonably clear" is, and how it 
is determined. Eric Thueson replied it is defined in the Claims 
Practices Act. He explained that, as an attorney, he defines it as 
a situation where arguments can be made that the injured victim did 
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something wrong, but where the insurance company is wrong and will 
end up paying. 

Senator Crippen commented that he used to adjust insurance years 
ago, and would never have leveraged policy limits, as that would be 
a violation of ethics. He further commented that many things have 
changed now. Eric Thueson replied that the whole purpose of 
leveraging a case to settle, is that the victim is still being 
victimized. He stated it bothers him that a case can be leveraged 
for less than it is worth. 

Senator Mazurek advised Eric Thueson that is covered at the 
top of page 4 of the bill. Mr. Thueson replied it does not apply 
to this situation. 

Senator Crippen said it might appear the insured is liable. 
He cited an example where a mechanic recently worked on a vehicle, 
and asked if the insured would be admitting liability if payments 
were made immediately. Eric Thueson replied he didn't think that 
would happen, and would be covered by the Rules of Evidence. 

Senator Doherty asked if it is good public policy to shift the 
burden to other insurance companies when the liability is 
reasonably clear. John Maynard replied that the amendment 
recognizes situations where there is no collateral source. 

Senator Doherty asked why there is concern if this is current 
policy. Joan Maynard replied the amendments provide for a new 
cause of action in which there could be additional new lawsuit and 
a new cause of action. 

Senator Doherty stated that, based on a case he is dealing 
with, he did not believe the State Farm Insurance information was 
true. 

Closing by Sponsor: 

Representative Measure said he was surprised by some of the 
testimony at this hearing. He stated that Rule 411 covers 
possibilities addressed by Senator Crippen, and said the law now 
stands for plaintiff's attorneys. He commented that if Jacqueline 
Terrell was correct in her statement that this law already exists, 
"we should get on with it". 

EXECUTIVE ACTION ON HOUSE BILL 307 

Motion: 

Senator Brown made a motion that HB 307 BE CONCURRED IN. 
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There was no discussion. 

Amendments, Discussion, and Votes: 

There were no amendments. 

Recommendation and Vote: 
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The motion made by Senator Brown carried unanimously. Senator 
Van Valkenburg will carry the bill. 

Discussion of HOUSE BILL 391 

Senator Rye advised the Commi ttee he would vote no on the 
bill, as he feels defining clergy is very difficult. Senator 
Halligan explained that under existing law, it is anyone who holds 
himself to be a leader of a parish or group in solemnization. 

Senator Towe commented that he had an amendment which might 
help. Valencia Lane explained the amendments with the gray bill 
attached (Exhibit #6). 

Senator Halligan made a motion to strike subparagraph (iii), 
on page 3 of the bill before dealing with the Towe amendment. 

Senator Mazurek stated that gets to the very fundamental 
right of priests and confession. Senator Halligan replied that is 
covered in (I) on page 2 of the bill. 

Senator Svrcek expressed asked to delay executive action on HB 
391 since half of the Committee members were gone, and the bill 
raises some issues. Chairman Pinsoneault agreed to delay executive 
action until Saturday, March 16, 1991. 

ADJOURNMENT 

Adjournment At: 11:50 a.m. 

DP/jtb 
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SENATE S'f'ARDING COMHITTEE REPORT 

HR. PRESIDENT: 
We, your committee on Judiciary 

House Bill No. 307 (third reading 
report that House Bill No. 307 be 
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March 12, 1991 

having had under consideration 
copy -- blue), respectfully 

concur:7 in. , 
Signed. {1l1l!JJJ. v&JJ 

Richard Pinsoneault, Chairman 

(J! -s.. /2-91 
jix . Coord. 

Sec. of Senate 
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SENATE STANDIRG COMMITTEE REPORT 

MR. PRESIDENT: 
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March 12, 1991 

We, your committee on Judiciary having had under consideration 
House Bill No. 211 (third reading copy -- blue), respectfully 
report that House Bill No. 211 be concurred in. 

Signed, /~ a1M ~ 
Richard insoneault, Chairman 

Amd. Coord. 

Sec. of Senate 
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SENA~E STAHDIBG COHHI~TEB RBPORT 

MR. PRESIDENTs 
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March 12, 1991 

We, your committee on Judiciary having had under consideration 
House Bill No. 269 (third reading copy -- blue), respectfully 
report that House Bill No. 269 be concurred in. 

Signed, .i ~ ayJ 
Ribhard Pinsoneault, Chairman 

" 

k6 rAtJk 
Amd. C oid. 

Sec. of Senate 

531221SC.SBB 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT, 
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We, your committee on Judiciary having had under consideration 
House Bill No. 270 (third reading copy -- blue), respectfully 
report that House Bill No. 270 be concurred in. 

10 ~ 
Signed: L' \ L~ A:~{~ QiW . 

Richard Pinsoneault, Chairman 

~ 3-12-17 
Xm~coord. 

Sec. of Senate 
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Cheryl Bryant 
Crime Victims Unit 

HB307 TESTIMONY 
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The Crime Victims Compensation Act has two time limits. The first 

limit is a requirement to report the crime to law enforcement 

within 72 hours or have good cause why it was not reported. The 

second time limit is'a requirement to file the claim within one 

year of the crime or have good cause why not. 

In the early 80's we began to receive claims where the victim 

was a sexually abused minor. These children usually did not tell 

anyone about the crime for a time, in some cases, a considerable 

amount of time. We used the good cause provision to automatically 

extend the time 1 imi t. The time limit began to run when the 

claimant, who is always an adult, learned of the crime. The 

claimant was requested to provide good cause if the adult claimant 

did not report to law enforcement within 72 hours. Two requests 

were sent. In many cases, the adult claimant simply did not 

respond, did not provide any reason at all to extend the time. 

The one year filing limit worked the same way. The time was 

automatically extended to the date the claimant learned of the 

crime. The adult claimant was asked to provide good cause why the 

claim was not filed within one year of when the adult claimant 

learned of the crime. 
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There have been 1,295 claims filed for minor victims since the 

beginning of the program in January, 1978. While not all of these 

are sexually abused children, the majority are. only one claim has 

been denied because there was no report at all to law enforcement. 

Thirty-nine claims were denied because the report was late and the 

adult claimant did not provide good cause to extend the time limit. 

While we have the authority to extend both time limits, we do 

not have the authority to ignore the law and award benefits when 

no good cause has been provided. Changing the law would allow an 

award of benefits in these cases. 

2 
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Claims filed since 1/1/78 

minor victims 
adult victims 

1,295 
2,249 

3,544 

Claims denied for no report to law enforcement 

minor victims 1 
adult victims £i 

25 

Claims denied for late report to law enforcement-no good cause 
provided by adult claimant to extend the time 

minor victims 39 
adult victims 16 

55 

Claims denied for not filing within one year-no good cause provided 
by adult claimant to extend the time 

minor victims 29 
adult victims ~ 

41 

Claims filed FY 78 (six months) 16 $2,643 

Claims filed FY 79 93 $84,720 

Claims filed FY 90 434 $343,390 
secondary 56 

490 

Claims filed FY 91 ( 1/24/91) 239 $258,282 
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The law presently discriminates between the sexes for young 

victims of sexual crimes and for violent victims of sexual crimes I 

because Sexual Intercourse without Consent can only be committed on 

someone of the opposite sex. This means that if an adult male 

penetrates a five-year-old girl l he will be sentenced to not less 

than two or more than forty years in the Montana State Prison. 

However, if the same adult male penetrates a five-year-old boy, he 

can be sentenced only to a maximum term of twenty years. 

Deviate Sexual Conduct encompasses two totally separate types 

of crime: Consensual conduct between two adults of the same sex 

~nd sexual violence against a juvenile or adult of the same gender. 

These patently are not the same types of offense and should not be 

included together under one definition. Even though the sentencing 

provisions for Deviate Sexual Conduct distinguish between the 

consensual and non-consensual aspects of this crime l the penalty is 

not the same for sexually molesting a little girl and for sexually 

molesting a little boy. Furthermore I "without consent" is not an 

element of the crime of Deviate sexual Conduct it relates only 

to the sentencing provisions -- while it is an element of t:he 

offense of Sexual Intercourse Without Consent that the prosecution 

must prove beyond a reasonable doubt. SOl eliminating this 

irrationally discriminating language will also help protect a 

defendant's right to have every element of the offense proven 

beyond a reasonable doubt. 

One further problem created by the present state of the law 

involves juveniles offenders. If a teenage offender penetrates 

a small child of the same sex i his case cannot be transferred to 
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District Court. If he penetrates a young child of the opposite 

sex, however, he may be tried as an adult in District Court. This 

also irrationa.lly discriminates between young victims based on 

their sex. A case actually arose where a seventeen-year-old 

male penetrated a five-year-old boy but only sexually assaulted his 

seven- and eight-year-old sisters. Because he had not committed 

Sexual Intercourse Without Consent against any of the three 

victims, he could not be tried in District court or be sentenced 

under the sentencing provisions applicable to adults. The offender 

walked off with only a year of probation and NQ sexual offender 

treatment. The little boy ended up in Rivendell Treatment Center 

for a year because of the trauma he suffered as a result of the 

sexual abuse. This type of discrimination should not exist in the 

law. 

The bill presently before this committee will eliminate this 

irrational discrimination aga.inst young girls and young boys that 

are sexually molested. It leaves intact one law prohibiting sexual 

conduct between consenting adults of the same gender and creates 

one law prohibiting non-consensual sexual violence against anyone, 

a much more rational classification of crimes. It unifies the 

penalties for both adult and juvenile offenders without regard for 

the non-consensual victim's gender. 

Therefore, I support passage of this bill. 

1-+0 ~~l 

J~~~~II' GO~J 
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WOMEN'S PLACE 
W omen wor~ing together to end domestic and sexual violence 

Marc h 12. 1991 

TO: Senator Tom Pinnseneault, Chair 
Senate Judiciary Committee 

FROM: star Jameson. Coordinator 

RE: House Bill 270 - Privacy in Communication 

~y;/ 1 ;;;&..:3 
M4 n:t.. 14 I'!ttl 

J7.IiS ;)..7 d 

Since February, 1987. three crisis lines in the State of Montana have 
received obscene phone calls from the same man. To date. he has called 14 
times to ask us to keep him from raping his stepdaughter. variously called 
Jennifer, Tracy or Nancy. He then puts the child, who is hysterical, on the 
phone to plead with us to talk him out of hurting her. There is some 
question if he is also the child, or if there is a female cohort in this 
drama. He asks the crisis line worker to talk him through orgasm (which some 
have done to keep him on the line long enough to trace the call) and then 
hangs up. Hi s last call on January 17. 1991, was traced. We are in the 
process of procuring a subpoena to release that number to the authorities. 

The effect these phonecalls have on our crisis workers is devastating, 
as are the effects of obscene phonecalls on any person, especially children. 
~ost common are feelings of nausea, revulsion, shame and helplessness. While 
quick-thinking persons might scream into the phone or quickly hang up, others 
may not be able to take care of themselves as well, being caught by surprise. 
It is indeed an invasion of one I s privacy and sense of well being to be 
exposed to such illness withou~ warning. 

In the past, we assumed men who made obscene call s 1 imi ted their 
depravity to that one avenue, as we assumed peeping toms never moved into 
"more damaging" behaviors. Current research tells us this is not the case. 
Sexual offenders participate in a wide array of grossly stimulating 
behaviors, obscene phonecalls being one of the most common. 

Lest we assume this is a rare occurrence, Missoula County received 124 
reports of obscene phonecalls in 1989, and 130 in 1990. U. S. West Tel-Abuse 
Office reports in 1987, 420 reports of violations of privacy which warranted 
traps being put on individual phone 1 ines which resulted in 98 suspects 
prosecuted in the State of Montana. 

Frankly, I am doubtful that increasing penalties for these behaviors 
will actually dissuade offenders from misusing the phone. If it does, all 
the better. I do believe it will help law enforcement continue to track and 
penalize sex offenders who compulsively intrude on the peace and privacy of 
citizens. 

521 N. Orange Street • Missoula, Montana 59802 • 543~7606 
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WITNESS STATEMENT 

To be completed by a person testifying or a person who wants 
their testimony entered into the record. 

Dated this ,_ ,-h day of M"tr-r-<:4k'" ' 1991. 

Telephone Number: 
----~~----~~~~--~------------------

Representing whom? 

V ,i L T( (V'l 'S C> P 
Appearing on which proposal? 

Do you: 

Comments: 

7-- 10 
\.,..// Suppor: t ? __ Amend? -- Oppose? __ 

to \,~ tL V~e-l ar-~J 
;:;> 
2~- (--UIJZ.t2-,c 

C7L~ d11h/L, J}tv.-

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY 
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1 III TIlB [II STIHCT CO' "~'I' or '1'1lE t: 1 GIITII ,TUDICIAL DISTlnCT CF TilE 

2 STJ\'J'F OF NONTI\:I/\, [N /\ND ('(lR TilE COUNTY or CASC/\DE 

• * * * * ~ • • • * * ~ • * * * * * • * * 

4 11:1 :H" '1'. /\[lP-OTT, No. I3DV-8]-]87 

13 Plaintiff, ORDER 

6 

7 

8 

10 

\ ". '" 

:run n'lI /\. BENYO ilnd ST/'.'1·I; 
F,Wl-1 MU'rU/\I, /\UTmIODILl:: 
] IlSU!ll\NCE C0I1Pl\NY, 

Defendants. 

• * * * • ~ • * • • • A I * * * * * • * * 

11 'l'he defendant State F.Hnt' s motion to disniss and 

12 tile- dcrendilnt J\ldith B('nyo's motion for separ.:lte tr.l<tls C.lme 

1:5 011 for heildnq before this Court ,It 10:00 o'clock a.nt.,July 

14 ::6, 1.98]. This Court has now c:nnsideced the writtEm briefs 

16 of the parties nnd th,~ ornl argllmc'nts of counsel ilnd finds 

16 c;.n.l ,)t"Cl,~l's as follows. 

17 

18 

I. ST.\TE Fl\RH' S NOTION TO DISlnSS 

The defendant State F~rm alleges that the plaintiff 

19 hilS failed to state a cause of action under the Unfair Trade 

20 Prac':ices Act, Sectio:1 ]3-18-201, ~I.C.I\., et. seq. and the 

21 dCcl!;ion of the Honta!la Supreme Court in Klaudt v. I'link, 40 

22 St. "ptr. 64 (1983). The issue this Court must determine is 

23 whether or. not undernny given ~et of facts the defendant 

U i//..,I to I T -;;;;;"' 

ltz, Nar'll 
I~ 7~s-

i. ~ 

, . 
; ~. 

~ 
~ 
> 

;. 
~ ~: it: 
1~" . 
. 1: 

24 5\'(1 t,! Farm can be found in violil tion of the Unfair Trade Practice~ ~ . 
• "0 

;:, 

25 l,c t for f<tiling to promptly pay 1I1dj sputcd medical expenses when . 

20 it. knows lhut liability is cl.e.:1T'. 

27 The dcfendnnt f-tate Far", m.:lir.tains that as a matter 

2a or 1..1 .... • prompt pilymcnt of medical c·xpenses to clnir.lants is not 

29 

:30 

:31 

32 

rcquLred under tho Act even if lj~bility is clear. The plaintiff. 

on the other hand, maintilins tlwt. whether or not State Farm 

hCls ::;uch a duty is a que5tion of fact, which depellds upon the 

circumstances. 

;<. 

!' 
f 
~ 

;~ . .-
? . 
I· . :( 

" -.1 
I '.':~'" 
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2 

3 

4 

G 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16, 

nl 
lsi 
191 

i 
20 1 
21! 

22 

23 

24-

26 

26 

27 

'I'his Court holds th.:lt ,1 fililure to promptly pay 

medical cxpenr.cs CGn be it violu':"ion of the' Unfnir Trade 

PlilcLices J\ct. Sectitln :11-18-20\ (G) fitates that insurance 

Cr.1111pdnies hilv(! i1 duty "to a':tcmpt in good fait.h to effectuate 

!?n:ml't, ["jr, ':lI1d cqll.i.tublc sctl.lrI11L~nt: of cluim!> in vlhich 

l.idb; lity hilS uecnmc reilsonably cll!i1r". Just ilS the issue of 

rwql:q.· . is ordinat'i.ly a question for the jury, so is the 

is!lU(' oC "good faith" a qucstiol~ !"or the jury, which ciepends 

lJpOn the d rculn5lancC!L Eicc §.e~!.~~:s v. Hepublic Nil tional Life 

call l.ind that und\.1r the circumst.Jllces State Farm 11<Is act:ed in 

bad faith by:ailingto prorrptly pill undisputed meeHl-al exp<;!nses 

J\s stuted ill Kliludt v,'. Flink, supra at 68, the 
1 

"important probl.em" the 'egislalllre was attempting to speak to 

il p;I';5in,/ the lJnrair Tr.ldc Pr.1l'Lices I\ct W.1S to pt'cvent insllr-

ilncc! companies I rom p.::l~rting "l('\'('rage against individual 

cluilll.1nts bccilusc of Lhc disp.1ri ty in resource 1:1se". Depending 

L'I... ... I 

3- L~,_ -Cj I 

~--10:S-

'.In tlil..! circumstc'nccs, L1 jury can find that by refusing to prnmpt!·,' 

P.1Y undisputed medical expenses, State Farm was exerting 12vera:lt' 

il9':linst the plaintiff, who was then pl.:1ced under increased 

economic and emotional duress. 

IT IS THEREFORE ORDERED that State Farm~s motion to 

dismiss is denied. 

II. DEFENDJ\NT n~NYO'S MOTIO~ FOR 
SEI'lI.1Wl'E 1;"Ri"ALS 

The defendant Benyo cClntends that this Court in its 

,,' 

28 discretion should ordrr that the personal injury claim be 

29 tried separately from the insur.:1llce bad faith claim. The 

30 defendant State Farm joins in this contention. The defendants 

:31 

,32 

i1rqur. that allowing the! bad faith cl;)im to be tried simultaneously 

with thc liauility cl.Jim will ~llo~ the introduction of evidence 

-2-



1 of 1. i.abili ty tnsuranc'J, \lhich i .. ':ontrary to ~Iontima Rule of 

Z c\,.it1t·nclJ 411. The del:cn<\.mts fill thel: maintain that trying the 

3 u('tillns t0geLhcr will ultimately Icsult in the introdtlcticn of 

4 (·vieJ,'nee rclutcu to offcl' of Sl"1 t Iplllent~, which I!; contr~ry 

6 to Ht'ntana Rule of Evldence 408. 

6 This Court finds no mtlit 1.n these contrmtians. 

7 I"in.t, the !-Iontana SUl'n:mc Court in Kl~u<1t_ v.' FUnk, 

a ~YE£;l at 6(1, hp.ld that M.H. Evid. HI \vus not a barrier La 

9 tl-yillfJ I:hQ lidbility imel insu[nl1Ct' iJ.ltl fni:'h Cl;lilllS in the 

10 S;HH'! !in·/s:.li t. In pertinent part, the Court stated: 

11 

13 

14 

Hi 

16 

17 i 
! 

lei 
10 1 

I 
20' 

Tl ~!.i 

\'le havo cnm,iderl'd \,'hether the result 
here rt~ucheJ conI. rilVCl1eS the purpo!;c 
of Rul .. 411, M.R. I<vid., 011 the 
admissLbility of insurance. The 
Itule ollly prohibl t!: the introduction 
of in511rilnce wht'l-e it is offered [pr 
the put'pase nf shm,ing negl igencl~ or 
) inbi 1 i ty. lIerc~, t he issues to be I, l'iC'd 
ilre SCp,1r<ll:e and the Rule is not v]ol.:tted. 

Furthermore, the defen-

contention that tryincJ tlt ... !';(~ clnims together will result 

Lr the disclosure of Bettlement offers has no mer] t, since ther,! 

lJ;lve been'lIo settlement offers Ii' St.:ttc Farm at all to pay 

expenses. 

I 

::1 in 

The dc[endLlnts further r.lilintilin thut tryilV) the claim.; 

s~PJratc lo\Vsuits \Vill furtheL ~~dicial economy. I': is 

23
1, 

24 
I 

251 

261 
271 
201 

I 
29 i 

30 I 
:31, 

tjirrjcult, howevpr, to envision how t~n sep~ratc lawsui~s can 

bl' h·gs expensive Clnd time cons~lf"il1g to either this Court vc 

the litignnts. "~ sinql~ trial q~nerally tends to lessen the 

inl'nlll,CnienCl' ('0 oIl cOl1cernt.'d, and the Cour·.:! 

1t,:J\'0. ,:'mphiJsi7.l'<1 that ~;cpuratc tri:lls should not be ordp-red unle~;!; 

5 MCJre's Pederll 

i'r-actice, II '1:!.03, pp. 42-17 to 42-38. lIere, the detendants 

h·1VC f.:tiled to show that sepnralc trials are "clearly necessary". 

Finally, under ~la~,:!!:.. ~:_ Flink, suprCl, this Court mUSr_ 

32 also (;tJllsider prejudice to th£' pl.:tintiff in determininl2l whether 

-.',-

L'f... r 
3-1.:2.-9 I 

HC>73:r-

i' 

•• I~ 



" ." 

1 or n(,t scpal"-ltc trial~; should be ordel·cd. In Klauct, the "sole 

<-.l\. ~ 

3-, I~ -9 / 
:&5 730" 

2 i!;!;u .. " was whether or nol the pl.)intiff's cause of action "agai'" 

3 ,1 del(~"dilnt's insurer [cll\lld be) , .. prosecut('!d jointly with 

4 iJll ,'('tion :ucpj nst the c1cfcmdnnt im~urc'd". The Mont.unn Supreme 

G Court held th.,t it could be. The Court reasoned that "justIce 

6 dl'layed is of tell just lCC denied". Id."t 68. Thu!;;, Lo ,:1ll rlrc99 

7 t.his pl'oblE.'m of delayed :iustic-c, till Jegisl"turc passe'·j tha 

a I]nfJ: >:" Trade PraL'ticc!; l\ct whicl; pr )hibits insut:'anC'E! companies 

9 hem lOl."'cin'] both lit.i.qi1l1ts "r.d L'\aimi1l1ts into protrncted 

10 ljt·iq.1lion ac; a means of (!:<ertil:(~ levcrngc against: them. Here, 

11 ;".' 1,:1' ;11:0 lilwsuils wOllid ;ncrcns.· !he delilY '::hc pl;d.nl.i.ff Irust 

1? [dee before his C1ili1l1 i!; finnlly resolved. 

l'r IS TIIEREI'ORE ORl)I::H'T' that the defc..,ldant!':' motion 

D1\1'ED this . .JJ __ dilY \·f l\ugust, 19B),. 

16 I 

17 

18 

~}PBN M. McCARVEl. ____ .. 
DJ~l;rJ.ct Judge 
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20 
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~n I 
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I 
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Proposed Amendments to HB 735 
Prepared by John H. Maynard 

for state Farm Insurance Companies 

'- .~' ,. , ,.' , 
~'''''-~ ,VI! 

1. Page~, line 20, following "pay" insert "reasonable and 
necessary" ;,/ 

2. Page~, line 22, following "clear" insert "and when no 
collateral source exists to pay these damages." 



Amendments to House Bill No. 391 
Third Reading Copy (Blue) 

Requested by Senator Towe 
For the Committee on Judiciary 

1. Page 2, line 16. 
Following: ".illl." 
Insert: "or (4) (c)" 

2. Page 2, line 25. 
Following: "HIS" 

Prepared by Valencia Lane 
March 11, 1991 

strike: "SPIRITUAL PROFESSIONAL" 
Following: "CAPACITY" 
Insert: "as a clergyperson or priest" 

3. Page 3, lines 1 through 3. 
Following: "1.lll" on line 1 

Qf,u {J J { :J! {; 

1.:LlUart I 

~~e;/ 

strike: remainder of line 1 through "CONFIDENTIAL" on line 3 
Insert: "the statement was intended to be a part of a 

confidential communication between the clergyperson or 
priest and the member of his church or congregation" 

4. Page 3, line 7. 
Following: line 6 
Insert: "(c) A clergyperson or priest is not required to make a 

report under this section if the communication is required 
to be confidential by canon law, church doctrine, or 
established church practice." 

1 hb039101.avl 
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