MINUTES

MONTANA SENATE
52nd LEGISLATURE - REGULAR SESSION

COMMITTEE ON NATURAL RESOURCES

Call to Order: By Lawrence Stimatz, on February 18, 1991, at
3:00 p.m.

ROLL CALL

Members Present:
Lawrence Stimatz, Chairman (D)
Cecil Weeding, Vice Chairman (D)
John Jr. Anderson (R)
Esther Bengtson (D)
Steve Doherty (D)
Lorents Grosfield (R)
Bob Hockett (D)
Thomas Keating (R)
John Jr. Kennedy (D)
Larry Tveit (R)

Members Excused: Don Bianchi (D)
Staff Present: Michael Kakuk (EQC).

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Announcements/Discussion: None

HEARING ON SJR 18

Presentation and Opening Statement by Sponsor:

Senator J.D. Lynch, District 34, presented SJR 18 which would
appropriate money for a mine waste and technology center to be
situated in Butte. This would be the only center of its type west
of the Mississippi, Lynch said and the potential for federal
dollars is "almost unlimited." If this resolution is successful,
the technology used in this center will be used not only
nationwide, but worldwide, Lynch said.
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Proponents' Testimony:

Representative Jo Quilici, District 71, appeared in "strong
support" of SJR 18 and felt Butte was the most appropriate site
for a mine waste technology center. The Butte/Clark Fork drainage

area probably has more sites for study than anywhere else in the
United States, Quilici said.

Jack Lynch, mayor of Butte/Silver Bow, testified in support of
SJR 18, He stated it is critical for the state to develop the
kind of technology and clean-up expertise that can be applied
elsewhere in Montana and throughout the United States.

Jim Jensen, Director of Montana Environmental Information Center,
supported SJR 18. "There has never been a greater opportunity for
good to come out of so much bad than to begin now with
coordinated, well-funded, technologically driven studies.”

Jack Sherich, MSE (Montana States Energy) Operating Contractor
for the Department of Energy, urged support and passage of SJR
18. Sherich stated he felt there had already been an investment
in Butte by the federal government in support of a Superfund
site. Sherich said that although he is not a member of the
Department of Energy, he felt the largest problem they have in
the United States is similar to the problem in Butte: water
contamination of heavy metals. Industries in this part of the
state are hampered by environmental impacts of the past and these
issues need to be solved before we can go forward, Sherich added.

David Toppen, Montana University System, told the committee that
a WASTEC center is a "long needed approach" in dealing with a
superfund site located in Butte.

Henry McClernan, Director at Montana Tech, stated that he felt
there would be a lot of interaction between WASTEC and the

environmental engineering program at Montana Tech and urged
support of SJR 18.

Kim Wilson, Helena, appeared in support of SJR 18 on behalf of
the Clark Fork Coalition which is composed of individuals and
businesses along the Clark Fork that have a "long-term and real"
interest in cleaning up the Clark Fork.

Opponents' Testimony:

There were no opponents to SJR 18.

Questions From Committee Members:

Senator Lynch asked if there were committee members interested in
additional information on the Superfund site. Senator Stimatz
asked for information for the record. (EXHIBIT #1).
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Closing by Sponsor:

Senator Lynch offered no closing statement(s).

HEARING ON SB 303

Presentation and Opening Statement by Sponsor:

Senator Cecil Weeding, District 14, told the committee that SB
303 was a product of the Environmental Quality Council (EQC).
Weeding explained that a Statement of Intent was required for the
bill to provide direction to the Department of Natural Resources
and Conservation concerning the adoption of rules. (EXHIBIT #1).

Proponents' Testimony:

Alice Tully, appeared on behalf of her neighborhood west of
Missoula. Everyone in the neighborhood has their own wells, Tully
said. Several years ago, a sand and gravel operation was put in
our neighborhood, Tully said, and last fall they applied for a
water use permit. A number of residents objected because of
lowering of the groundwater table and contamination. An
information hearing was held on the site of the gravel pit with
the Water Rights Bureau in Missoula. Tully said they were told
they could not object to a water use permit based on grounds of
contamination because state law did not allow for this. Tully
said she is concerned about contamination of her well and those
of her neighbors. An important part of SB 303 allows citizens to

address water quality based on grounds of contamination, she
said.

Abe Horpestad, State Water Quality Bureau, appeared in support of
SB 303 as it provides a "necessary adjustment of the water

right's law" and will serve a useful purpose for individuals and
municipalities.

Ted Doney, representing himself, told the committee he supported
the "majority" of the bill, particularly the amendments
concerning the recharge of an aquifer. Doney stated the problem
he has with the bill concerns the interjection of water quality
criteria (for the first time) into the water rights system in
Montana. "If we are going to protect water quality, and we
should, we ought to make that protection a water right and have
an instream flow reserved under our reservation system to protect
water quality," Doney said. Doney suggested deleting paragraph B
on pages 3, 8 and 14 of SB 303.

Jo Brunner, Montana Water Resources Association, told the

committee that she supported the concerns and revisions offered
by Ted Doney.
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Stan Bradshaw, Montana Trout Unlimited, explained that he
supports the bill because it recognizes the problems confronted

by holders of discharge permit holders under the Water Pollution
Control Act.

Jim Jensen, Montana Environmental Information Center, asked the
committee to consider the Montana Constitution and what is being
done currently with the water rights system's failure to
recognize water quality.

Linda Lee, Montana Audubon Legislative Fund, urged support of SB

303 as a "logical precautionary measure for the DNRC to take when
issuing water permits".

Opponents' Testimony:

Gary Spaeth, Montana Water User's Coalition, told the committee
he wished to appear in the neutral portion of the opponent's
testimony. Spaeth stated that he "strongly supported "the
amendment presented by Doney and felt SB 303 had gone "a long way
toward recognizing water quality."

Questions From Committee Members:

Senator Bengtson asked Don McIntyre, legal counsel DNRC, what
criteria would be used to determine if water is unusable?
McIntyre explained that the department did not have experience
using staff to look at that issue. Standards from other
jurisdictions would have to be looked at and rules developed
under the Montana Administrative Procedures Act.

Closing by Sponsor:

Senator Weeding told the committee that it was not the
legislature's intent to impose new data collection procedures
upon the DNRC in regard to SB 303. There would not be as much

extensive research involved as Ted Doney believed, but there will
definitely be a need for some research.

EXECUTIVE ACTION ON SB 212

Motion:

Motion by Senator Bengston to move Stan Bradshaw's (Trout
Unlimited) amendments. (EXHIBIT #1). Motion FAILED; 5 in favor,
5 opposed.

Motion by Senator Grosfield to Table SB 212.
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Discussion:

Senator Doherty asked Karen Barclay, DNRC, what has gone on with
water leasing in the past few years and what form of
encouragement there has been for people to become involved in the
water leasing program.

Karen Barclay stated that Fish Wildlife and Parks (FWP) had
identified three potential leases that were brought before the
board's of both DNRC and FWP. These leases are being pursued
currently, Barclay said. FWP has been holding public meetings
regarding areas of concern, Barclay stated, and soliciting input
from those interested.

Senator Bianchi told the committee he felt "there was a lot of
misinformation at the hearing" and asked Dr. Matthew McKinney to
answer questions from the committee.

Matthew McKinney, Water Resources Planner for DNRC, told the
committee that any answers he provided were based solely on his
background and experience regarding instream flow protection and
did not represent the policy of DNRC. McKinney told the committee
that his reading of SB 212 modifies Montana water law in two
ways: by not requiring a diversion for water appropriation and
also by extending the definition of beneficial use to include
public health. Matthew felt the bill was consistent with Montana
water law protection of existing water rights.

Amendments, Discussion, and Votes:

There were no other amendments presented.

Recommendation and Vote:

Motion by Senator Grosfield to Table SB 212 PASSED; 8 in favor, 3
opposed.

HEARING ON SB 313

Presentation and Opening Statement by Sponsor:

Senator Grosfield, District 41, told the committee his bill dealt
with a Water Storage Policy Act. Grosfield said he felt
everything within the bill was consistent with the state water
plan adopted by DNRC, approved by their board and the Water
Policy Committee. Grosfield distributed copies of the Montana
Water Plan, December 1990. (EXHIBIT #1).
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Proponents' Testimony:

Representative Swysgood, District 73, told the committee that
water storage was the most important issue from his district. The
bill ensures water storage facilities that should be constructed
for all water users, Swysgood stated. (EXHIBIT #2).

Karen Barclay, DNRC, explained that SB 313 was at the request of
the governor. The bill, which is not a department bill, is the
appropriate approach to solving water storage problems and is the
best solution, Barclay said. Ten meetings were held throughout
Montana and "overwhelmingly in all these meetings, the two key
areas discussed were drought management and water storage,"
Barclay said.

Peggy Parmalee, Montana Association of Conservation Districts,
appeared in support of SB 313.

Lorraine Gillies, Montana Farm Bureau Federation, testified in
support of SB 313. (EXHIBIT #3).

Gary Spaeth, Montana Water User's Coalition, told the committee
he felt SB 313 may alleviate some of the state's water problems.

Stan Bradshaw, Montana Trout Unlimited, stated that although he

had some questions regarding language in the bill, he felt SB 313
"takes us down good directions."

Scott Snelson, Montana Wildlife Federation, expressed concerns
about Section 5 of the bill and wondered if the bill was taxing
sportsmen for water storage projects.

Opponents' Testimony:

There were no opponents to SB 313,

Questions From Committee Members:

There were no questions from committee members.

Closing by Sponsor:

Senator Grosfield stated that funding was necessary for water
storage development and that the emphasis should be on steering
committees to develop ways to collect this funding.

HEARING ON SB 346

Presentation and Opening Statement by Sponsor:

Senator Harp, District 4, presented SB 346 to the Natural
Resources committee. The bill is being introduced at the request
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of the Environmental Quality Council (EQC) regarding waste
generated outside the state and the disposal of that waste.

Proponents' Testimony:

Doug Mongers, Northern Plains Resource Council (NPRC), testified
in support of SB 346.(EXHIBITS #1 and #2).

Jim Jensen, Director of Montana Environmental Information Center,
stated he supported SB 346.

Opponents' Testimony:

There were no opponents to SB 346.

Questions From Committee Members:

Senator Keating asked Tony Grover, Department of Health Solid
Waste Program Manager, what kind of half-life garbage has.

Grover stated that the half-life of garbage is about 5,000 years.

Grover added that present groundwater waste burying rules are
antiquated.

Senator Stimatz asked how sanitary it was to simply dig a trench
and bury solid waste. Grover said Montana had "decent groundwater
monitoring systems at 11 of the landfills within the state. Nine
of these landfills have normal groundwater contamination," Grover
added. Grover said he felt there were "many hundreds" of
contamination sites in the state.

Senator Kennedy asked if there were incinerators within the
state. Grover said there is one permanent incinerator in

Livingston and currently he has two incinerator applications to
review.

Closing by Sponsor:

Senator Harp closed the hearing on SB 346.

EXECUTIVE ACTION ON SB 346

Motion:

Motion by Senator Weeding that SB 346 DO PASS.

-

Discussion:

There was no discussion on the bill.

Amendments, Discussion, and Votes:

None.
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Recommendation and Vote:

Motion by Senator Weeding that SB 346 DO PASS carried
unanimously.

HEARING ON SB 314

Presentation and Opening Statement by Sponsor:

Senator Grosfieid, District 41, presented SB 314 at the request
of the DNRC. The bill focuses on the water reservation law,
Grosfield said.

Proponents' Testimony:

Gary Fritz, DNRC, testified in support of SB 314,'stating that
the emphasis of the bill is on administration of water
reservations rather than their setup.

Gary Spaeth, Montana Water User's Coalition, appeared in support
of SB 314 because, he stated, it is important to have
clarification for water users.

Jo Brunner, Montana Water Resources Association, testified in
support of SB 314.

Opponents' Testimony:

Peggy Parmalee, Montana Association of Conservation Districts,
appeared in opposition to SB 314. (EXHIBIT #1).

Questions From Committee Members:

Senator Doherty stated that "the bill was not thoroughly thought-
through in 1973 and that's why there are changes needed now."

Closing by Sponsor:

Senator Grosfield told the committee the bill was "a good piece
of legislation" and asked for a DO PASS.

HEARING ON SJR 16

Presentation and Opening Statement by Sponsor:

Senator Doherty, District 20, presented SJR 16. The resolution
would help to keep the current water levels in Fort Peck
Reservoir, Doherty said.
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Proponents' Testimony:

Karen Barclay, DNRC, testified in support of this legislation.

Opponents' Testimony:

There were no opponents to SJR 16.

Questions From Committee Members:

There were no questions from committee members.

Closing by Sponsor:

Senator Doherty closed the hearing on SJR 16.

EXECUTIVE ACTION ON SJR 16

Motion:

Motion by Senator Stimatz that SJR DO PASS.

Discussion:

There was no discussion.

Amendments, Discussion, and Votes:

None.

Recommendation and Vote:

Motion by Senator Stimatz that SJR 16 DO PASS carried
unanimously.

EXECUTIVE ACTION ON SJR 18

Motion:
Motion by Senator Bianchi that SJR 18 DO PASS.

Discussion:

There was no discussion.

Amendments, Discussion, and Votes:
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Recommendation and Vote:

Motion by Senator Bianchi that SJR 18 DO PASS carried
unanimously.

EXECUTIVE ACTION ON SB 210

Motion:
Motion by Senator Keating to Table SB 210.

Discussion:

There was no discussion.

Amendments, Discussion, and Votes:

None.

Recommendation and Vote:

Motion by Senator Keating to Table SB 210 carried unanimously.

EXECUTIVE ACTION ON SB 265

Motion:
Motion by Senator Bengtson that SB 265 DO PASS as amended.

Discussion:

There was no discussion.

Amendments, Discussion, and Votes:

Motion by Senator Grosfield to move his amendments to SB 265
(EXHBIT #1). Motion carried.

Recommendation and Vote:

Motion by Senator Bengtson that SB 265 DO PASS as amended carried
unanimously.
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his amendments to SB 266.

cond amendments to SB 266.

} _.ar0r Keating that SB 266 DO PASS as amended carried
U —.aamously.
EXECUTIVE ACTION ON SB 346
Motion:

Discussion:

Motion by Senator Bianchi that SB 346 DO PASS.
There as no discussion.

Amendments, Discussion, and Votes:
None.

Recommendation and Vote:

Motion by Senator Bianchi that SB 346 DO PASS
unanimously.

carried

NR021891.SM1

SENATE NATURAL RESOURCES COMMITTEE

February 18, 1991
Page 11 of 12

3

® CCTION ON SB 266

B¢



SENATE NATURAL RESOURCES COMMITTEE
February 18, 1991
Page 12 of 12

ADJOURNMENT

Adjournment At: 7:10 p.m.
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Lawrence Stimatz, Chalirman

Roberta Opel
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Senator Bianchi
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Senator Grosfield

Senator Hockett

Senator Keating
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Senator Tveit

Vice Chairman, Weeding
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Each day attach to minutes.
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MR. PRESIDENT:
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MR. PRESIDENT:
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SENATE STANDING COMMITPTRE REPORY
Poage 1 )
Vebyuavy 17, g
HR, DPRRGIDENT:

We, vour commibtee on Matnral Resouvees having had nndey
consideration Senate il Moo 2606 (fivst veading copy white )
regpectfully report that HSenate NiLE No. 266 he ameanded and e
amended do pass:

1. Title, line £,

Following: Yine 7

Strilke: "PERHIT BXOWEPTIONST

Ingept: "ORJECTIONS™

2. Title, line 11 thvonyh line 13,

Following: "APPROVALS: " on line 11

Strike: "INCLUDING” an 1ine 11 thiough "AUTHORTAATION: " on lioge
13

3. Title, line 16,

Following: "ANT

Strike:s "THHEDLATET

Following: "ANDT

Strike: "A RETROACTIVE”

Ingerty “"ANT

4. Page 10, line 23,

Fallowing: line 22

Ineert: "{3) A pevson hag standing Lo fite an ahijection vn g
thig gsection if the propevty, woater rightse, or inteyensto of
the objector would he adverrely affected hy the pvopaor:
appropriation,
{4) For an applic:ion Loc o (ereryvation o watey, the
ohjection murt state the name and wldress of Lha abjectog
and facte teniding to shov Lhat one or moie of the coiioyin
in 8%5-2-316 are vot met "

5, Page 29, line £

Following: "Section 1317

Strike: "Retroactive applicability”

Insevt: "Applicability®

6. Page 29, line 2 through Line 15.

Following: line 8

S'\;rike: (1YY on line Qe threuvgh {2V on bione 15

T. Page 29, line 16.

Follnwing: bine 185

Strike: "professional ongineeyp”

Insert: “person with expericnce dn the dardign, conetpweed jon ‘
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operation of appirepriation vyorke.”
8. Page 29, line 16 throuyh Mione 17,
Pollowing: "apply”
Strike: “retroactively™ on Line 1o dthaaagh "1 0009 " oy g 1
A Tage 29, Yine 17 thrvovyh Vine 18,
Follawing: "permits” on line 17
Greike: "for”™ on Vine 17 thyough “an” on bine {0
Following: "and” on line 18
Gtrike: "to"
10, Page 2%, line 21,
Followving: “effective”
Strike:s "opn paseage el Approval”
Ingerty "July 1, 1991”7
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EXHIBIT No.

Amendments to Senate Bill No. 266 DATE___ ;L_%gsz?m~p
First Reading Copy ~ - Tal

. Requested by Senator Grosfield
For the Committee on Natural Resources

Prepared by Michael S. Kakuk
February 11, 1991
1. Title, line 8.
Following: line 7
Strike: "PERMIT EXCEPTIONS"
Insert: "OBJECTIONS"

2. Title, line 11 through line 13.

Following: "APPROVALS;" on line 11

Strike: "INCLUDING" on line 11 through "AUTHORIZATION;" on line
13

3. Title, line 16.
Following: "AN"

Strike: "IMMEDIATE"
Following:; "AND"
Strike: "A RETROACTIVE"
Insert: "AN"

4. Page 10, line 23.

Following: line 22

Insert: "(3) For an application for a reservation of water, the
objection must state the name and address of the objector
and facts tending to show that one or more of the criteria
in 85-2-316 are not met."

5. Page 29, line 8.

Following: "S8ection 13."

Strike: "Retroactive applicability"
Insert: "Applicability"

6. Page 29, line 9 through line 15.
Following: line 8
Strike: "(1)" on line 9 through "(2)" on line 15

7. Page 29, line 16.

Following: line 15 )

Strike: "professional engineer"

Insert: "person with experience in the design, construction, or
operation of appropriation works,"

8. Page 29, line 16 through line 17.
Following: "apply"
Strike: "retroactively" on line 16 through "1-2-109," on line 17

9., Page 29, line 17 through line 18.

Following: "permits" on line 17

Strike: "for" on line 17 through "on" on line 18
Following: "and" on line 18

1 sb026603.amk



Strike: "to"

10. Page 29, line 21.

Following: "effective"

Strike: "on passage and approval"
Insert: "July 1, 1991"
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SENATE. NATURAL RESDURCES

2 i
EXHIBIT NO.._:-—»:—q“[::—
219 -4 0

DATE .
AMENDMENTS TO SENATE BILL Ngmu

1. Page 10.

Following: line 22
Insert: "(3) A person has standing to file an objection under

this section if the property, water rights, or interests of the
objector would be adversely affected by the proposed
appropriation.”
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Amendments to Senate Bill No. 265 GOt

First Reading Copy e él;”(g—;ﬁ{“
Requested by Senator Grosfield st ~55f5 35@5~

For the Committee on Natural Resources
[}

Prepared by Michael S. Kakuk
February 11, 1991

1. Title, line 8 through line 10.

Following: "WATER;" on line 8
Strike: "ESTABLISHING" on line 8 through "FORFEITED;" on line 10
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MONTANA

Association of Conscrvation Districts
501 North Sanders (406) 443-5711
Helena, MT 59601

SB 314
February 18, 1991

My name 1s Peggy Parmelee, and I am executive vice president of the
Montana Association of Conservation District (MACD). MACD represents
the 59 conservation districts in Montana.

Conservation districts were granted water "reservations” -sa for

agriculture use. There was a lot of time, effort, and money put into
developing reservations.
o |

Th%ﬁ%eéh~conservation districts hold "reservations” on the Yellowstone
River, one CD is applying for a reservation on the Clark Fork River,
and several others are applying and will apply on the Missouri River.

After poling conservation districts, MACD is asking this committee to
amend SB 314. I-have..passed-out-topres of our-proposed-amendments for
your—information. J,.’ o o~ o ST 0

1) Page 6: line 7

Strike: lines 7 through 20

CDs feel that since this "reservation” was for agriculture, that water
should remain in the reservation for future agriculture use. For
example:

The CDs do not believe that a applicant should be able to take
water that has been designated for "agriculture” and sell it to another
use. If the applicant decides that the water is not necessary to the
agriculture operation, the water would come back to the "agriculture
reservation.”

If an applicant "abandons” the water, it should come back to the
“"agriculture reservation.”

Both of these would be with the idea that some other agriculture use
could apply to use these waters.

MACD is asking that conservation districts be given the opportunity to
discuss this among themselves and come back to the Board of Natural
Resources and Conservation with suggested language before the 1993
Legislative Session.

We believe that it is not necessary to make this change to the law at
this time.



Page 2 SB No. 314 February 18, 1991

29-Page~-8+—line~12- A -
Striker-lines-12-through-15

MACD.-believes~this~should be amended out of~the bill.because we do not
£ood--that.it-is-necessary:. PP

Much of the conservation districts reserved water has not been put to
use yet. The CDs believe that economic conditions, the continuing
drought, and other factors have contributed to this non-development.
They are optimistic that in the future conditions might change to where
agriculture is able to benefit from this reserved water, and the CDs
want to keep that option free and clear.

MACD supports the amendment on page 9, line 17, because it requires
that the "entity holding the reservation may initiate a transfer."”

Thank you for allowing me to have this opportunity to submit our

tés%1mony. /1:7

J A -
RE 2474 7 4%7///('/
Peqgy L. Parmelee
Executive Vice President
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SENATE NATURAL RESOURCES
EXHIBIT MO e

3—(b-91
TN T

SB 346’
Testimony by Doug Monger
February 18 1991

Good afternoon Mr Chaiaman and members of the committee. My name
is Doug Monger, I am speaking on behalf of myself ,the Northern
Plains Resource Council and Custer Resource Alliance a citizens

group from Custer County. I am here today in support of Senate Bill
346.

SB 346 is designed to generate revenue for the regulation of
imported garbage into Mt. Although I do not condone the
importation of garbage into Mt, I feel if it is inevitable we
should at the very least have the generators pay for the expenses
they create. I believe $5 per ton may be enough for regulation
however I am concerned of the expense that Montana's will have to
bear when a landfill leaks and must be cleaned up. I would support

an importation fee substantially higher than the $5 to establish
a fund for clean up.

In Custer County where I recently moved from there is a proposal
for an import landfill which would create 1.6 million tons of waste
per year. This one proposal would more than triple the amount of
waste now regulated by the Dept of Health and Environmental
Sciences. We are being ask to care for and monitor other state's
wastes for eternity for a one time cost of $5 per ton.

Agriculture , water and tourism contribute an important part to
Montana's economy. Dump's threaten the reputation of communities
where they are located. Dumps threaten the water resource which
provides for our agriculture. Dumps are a threat to Montana.

Generators of this waste must be made to bear the costs of what
they are asking Montana to provide. Although I do not believe we
should be importing garbage I do support this bill and I encourage
additional legislation to further regulate and tax imported waste.
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INTRODUCTION

In this plan section, the term “water storage projects”
includes the construction of new storage projects and the
rehabilitation and expansion of existing facilities. The term
also encompasses all three types of storage. Onstream
storage refers to facilities that are located on a stream or
river and impound only the natural flow of that stream or
river. Onstream storage may be located on either mainstem
rivers or tributary streams. Offstream storage refers to
facilities where the primary water supply is diverted from
another water course or storage facility. Finally, nonstruc-
tural storage refers to any nonstructural or management
activity that affects the timing and flow of water in a natural
water course (e.g., groundwater recharge, wetlands en-
hancement, and watershed management).

Water storage projects provide a variety of benefits to
the state of Montana. Among them, reservoirs regulate
stream flows for flood control; store water for irrigation,
municipal, industrial, and stock water comsumption; pro-
vide opportunities for flatwater recreation and improved
fisheries; and supply water for hydropower generation.
Storage facilities, however, can also adversely impact
recreation and aquatic and riparian habitat associated with
free flowing rivers and alter aesthetic views,

The first storage projects in Montana were built to

supply water for mining operations. The homesteaders
who followed relied upon small imrigation projects for
agricultural development in Montana’s semi-arid climate.
As the state’s population grew, so did the size, number, and
variety of reasons for constructing water storage projects.
By the 1980s, the Soil Conservation Service, the Burcau of
Reclamation, the U.S. Army Corps of Engineers, and the
Agriculture Stabilization and Conservation Service had
combined with state and private entities to develop an
estimated 11,000 reservoirs in Montana, Of these, 67
reservoirs store over 5,000 acre-feet of water, while two-
thirds of the reservoirs are primarily for stockwater and
hold less than 50 acre-feet.

The largest water storage projects (Fort Peck, Canyon
Ferry, Hungry Horse, Yellowtail, Libby, and Tiber dams)
were built by the federal government, These storage
facilities are used for multiple purposes, including irriga-
tion, flood control, hydropower production, and by
recreationists who take advantage of the opportunity to
swim, boat, fish, and water ski. The state owns several
storage projects that were constructed in the 1930s and
1940s with financial assistance from the federal Public
Works Administration, Otherlarge dams are single-purpose
hydropower facilitics owned by private utilities such as the
Montana Power Company. A few reservoirs larger than

2

5,000 acre-feet were built by private groups for irrigation

. purposes.

It is clear that water storage has and will continue to
solve many water resource problems in Montana. How-
ever, itsapplicability is limited by several factors, including
the availability of water, technical feasibility, environ-
mental impacts, and funding.

The planning, construction, operation, maintenance,
and rehabilitation of water storage facilities is expensive,
Water storage projects must often compete for scarce
federal and state funds, and their priority must be deter-
mined in light of other water management activities.

THE ROLE OF STORAGE IN.
WATER MANAGEMENT

Montana’s water management problems are diverse and
vary according to site-specific conditions. No single water
management tool (e.g., water storage, water use efficiency,
water right transfers, or conservation) can effectively and
efficiently solve all water management problems. The best
water management tool for a particular problem should be
selected through the following problem-solving process:

1. Define the problem. The water management prob-
lem must be adequately and appropriately defined
by water users (including municipal, agricultural,
recreational, industrial, commercial, and other ap-
propriate users) and technical experts.

2. Identify all the options to solve the problem, includ-
ing water storage. Potential water storage projects,
both new and existing, could be identified: (1) by
working with appropriate government agencies and
water user groups to review, evaluate, and update
existing lists of potential storage projects; and (2)
during the process of developing basin-specific plans.

3. Determine whether water is physically and legally
available. Existing water rights must not be ad-
versely affected by the water management tool(s)
being considered to solve a problem.

4. Select the option that best meets the following
criteria: .
~a. Technical feasibility—Does it solve the problem
from a technical perspective?

b. Financial feasibility—Do the sponsors have the
ability to obtain financing and repay any capital
investments as well as the associated operation,
maintenance, and rehabilitation expenses?



. Economic feasibility—Do the direct and indi-
rect benefits, both quantifiable and nonquantifi-
able, exceed the direct and indirect costs, both
quantifiable and nonquantifiable?

. Political feasibility—Is it supported by water
users, including municipal, agricultural, recrea-
tional, industrial, commercial and other affected
water users?

. Legal feasibility—Can all applicable federal,
state, local, and other legal requirements be
satisfied?

. Environmental feésibility—Does it protect and
seek to enhance social, cultural, and ecological
values?

Through this problem-solving process, a water storage
project could emerge as the best solution to a particular
water resource problem. Where that happens, this plan
section is designed to facilitate the development of the
needed facilities.

This section of the state water plan is divided into three
subsections. The first subsection describes how the state
should set priorities among water storage projects, allocate

" state funds among those projects, and ensure that action is

taken to complete water storage projects. The second
subsection focuses on the financing of water storage proj-
ects, while the third subsection addresses the regulatory
aspect of developing and rehabilitating water storage proj-
ects.



SUBSECTION 1: WATER STORAGE POLICY

BACKGROUND

State water storage policy is to some extent already

defined by Montana law. Section 85-1-101(2), MCA
declares that “the public policy of the state is to promote the
conservation,development, and beneficial use of the state' s
waler resources 1o secure maximum economic and social
prosperity for its citizens,” Section 85-1-101(4), MCA
goces on to say that “the development and utilization of
waterresourcesandefficient, economic distribution thereof
arevital to the people in order to protect existing uses and
to assure adequate future supplies for domestic, industrial,
agricultural, and other beneficial uses.” Finally, Section
85-1-101(6), MCA notes that “the public interest requires
the construction, operation, and maintenance of a system
of works for the conservation, development, storage, dis-
tribution, and utilization of water, which construction,
operation, and maintenance is a single object and is in all

respects for the welfare and benefit of the people of the
state.”

Although these declarations of policy illustrate the
importance of water development and storage to the state
of Montana, they do not provide much guidance for select-
ing which water storage projects to pursue in light of
limited state resources. Nor do they ensure that specific
actions will be taken by state government to develop
priority water storage projects, especially in light of other
walter management activities.

POLICY STATEMENT

Watcer storage (including the construction of new proj-
ccts and the rehabilitation and expansion of exisling proj-
ects) shall be considered equally with all other practical
options in any search for solutions to water resource
problems. When the water storage option is determined to
be the water management tool that best solves the problem
and promotes and enhances the general welfare of the
people of Montana, then it should be actively pursued. The
pursuit of water storage projects requires a strong and
focuscd commitment by the state, Given the limited
resources of the state, priorities must be established among
walter storage projects in order for the state to be able to
make a commitment to the most important water storage
projects.

" ISSUES, OPTIONS, AND RECOM-
MENDATIONS ©

Issue 1 — Prioritizing New Projects

Whennew water storage projects are sélected as the best
way toresolve a particular water resource problem, the state
faces the question of which projects to focus its limited
resources upon. The following options present possible
criteria for resolving that question, These criteria are notin
any order of priority, recognizing that some may be more
important than others on a site-specific basis.

Options

. Solve the most severe problems,
Provide multiple uses and benefits.

-

Provide for public uses.
Show strong evidence of broad citizen support.

(L Y A e

-

Have the ability to obtain non-state sources of
funding.

6. Protect and seek to enhance social, ecological,
cultural, and aesthetic values.
7. Improve local and state economic development.

8. Help resolve Indian and federal reserved water
rights.

9. Support water conservation activities.

10. Promote the use of water reserved under Mon-
tana law.

Recommendation

The priority of new water storage projects should be
established according to which projects best satisfy options
1 through 10, realizing that some of the criteria may not
apply in some cases.

Issue 2—Prioritizing Rehabilitation Projects

Several existing water storage projects in Montana are
seriously in need of rehabilitation,  The rehabilitation of
existing projects may also help solve a variety of other water
management problems, because projects may be expanded



and improved during rehabilitation efforts. However, it
may be difficult to rehabilitate all existing dams due to the
cost of such activities.

The estimated cost for rehabilitating several existing
water storage facilities in Montana ranges from under
$200,000 to over $5 million per site. Rehabilitating the
Tongue River Dam alone will cost between $25 million to
over $125 million, depending on the amount of risk to life
and property the state and its citizens are willing to assume.
The total cost for rehabilitating approximately 35 state-
owned high-hazard dams, including the Tongue River
Dam, is expecled to exceed $200 million.

In light of the need to rehabilitate existing water storage
projects, and the cost of such efforts, the state needs to
decide which facilities should be rehabilitated first. One
factor affecting the effort to prioritize such projects is the
Montana Dam Safety Act. Thisactdefinesa*high-hazard”
dam as any dam or reservoir that, if it fails, would likcly
causc a loss of life. The classification of a dam as high-
hazard, however, does not determine norimply whether the
dam is structurally safe. Thus, the safety of a particular
dam, in addition to its classification as high hazard, must be
considered in any scheme to prioritize the rehabilitation of
existing water storage projects.

Options

1. Identify the high-hazard projects most needing
repair based on the criteria listed under The Role
of Storage in Water Management, those listed in
Issue 1, and the following criteria:

a. Protect public safety
b. Impacts of not repairing project

2. Breach high-hazard dams that cannot be repaired
with a positive benefit-to cost ratio.

3. Rehabilitate all unsafe high-hazard dams by the year
2000.

Recommendation

Option 1. The priority of rehabilitation projects should
be established according to which projects best satisfy the
criteria outlined in Option 1, realizing that some of the

criteria may not apply in some cases.

Issue 3 — Allocating State Funds

As mentioned above, water storage projects must com-
pete with other water management activities in terms of
state and federal assistance. In addition, water storage

projects must compete among each other for limited state
and federal financial and technical resources. Although
the state has a limited ability to determine how federal
resources are allocated, it can set priorities for allocating
state funds. The question is, given the amount of state
funding available for water storage projects, how should
these funds be allocated? A related question, how to
increase the amount of state funding available for water
storage projects, is addressed in the next subscction on
financing water storage projects.

Options

1. Allocate the state funds available for water storage
solely to rchabilitate existing watcr storage pro-
jects, particularly unsafe, high-hazard facilitics.

2. Allocate the state funds available for water storage
solely to plan and construct ncw water storage
facilities.

3. Allocate a certain percentage of the state {unds
available for water storage for onstrcam, offstrcam,
and nonstructural types of storage.

4. Allocate the state funds available for water
storage based on the following order of prefer-
ence:

a. Resolve threats to life and property posed by
high-hazard facilities that are in an unsafe
condition. ‘

b. Improve and/or expand existing water
storage facilities.

¢. Plan and/or construct new water storage
facilities, including onstream, offstream, and
nonstructural.

Recommendation

Option 4. This approach recognizes the importance of
rehabilitating unsafe, high-hazard dams, but also allows

for other water storage activities.

PLAN IMPLEMENTATION

Legislative Action

The legislature needs to enact legislation that explains
the role of storage in water management, including the
generic problem-solving process outlined above. The
legislature also needs to enact legislation outlining the
criteria for prioritizing new storage projects and rehabil-
itation projects. The legislation should specify that the
Governor's Office, in cooperation with the legislature,



will have final authority for prioritizing all water storage
projects,

The legislature alsoneeds toenact legislation specifying
that state funds available for water storage should be
allocated according to the preferences described above,

Administrative Action

The Department of Natural Resources and Conservation
needs to prepare a progress report on water storage activi-
ties and submit it to each general session of the legislature.
The report should include, at a minimum; (1) the list of

waler storage project prioritics as determined by the gov-
ernor and the legislature; (2) an implementation strategy
for each priority project that identifies the resources, gov-
emment actions, and political support needed to accom-
plish the project; and (3) the status of the priority projects.

Financial Requirements and Funding
Strategies

The implementation of this subsection does not require
any additional funding beyond that needed for the water

storage projects themselves,

Issue 2 - Prioritizing Rehabilitation Projects
Enact legislation outlining the criteria for
prioritizing the rchabilitation of
existing water storage projects
Prioritize rehabilitation projects

Issue 3 - Allocating State Funds
Enact legislation outlining the preferences
for allocating state funds for
water storage projects

Legislature

Governor and legislature

Legislature

Plan Implementation Summary

Activi R ibilt Deadline
General
Enact legislation that explains (1) the role Legislature April, 1991
of water storage in water management;
and (2) the generic water resources
problem-solving process
Develop a report on water storage activities DNRC Ongoing
each biennium
Issue 1 - Prioritizing New Profects
Enact legislation outlining the criteria for Legislature April, 1991
prioritizing new water storage projects
Prioritize new storage projects Governor and legislature Ongoing

April, 1991
Ongoing

April, 1991




SUBSECTION 2: WATER STORAGE FINANCING

BACKGROUND

The cost of constructing, operating, maintaining, and
rehabilitating water storage facilities varies tremendously
depending on their size, location, and site-specific geologi-
cal and hydrological conditions. In light of this variation,
the next several paragraphs illustrate the range of costs, in
1988 dollars, for developing, maintaining, and rehabilitat-
ing water storage projects (see Table 1).

The construction costs of existing water storage projects
in Montana (excluding small stockwater and fish ponds)
ranges from approximately $50,000 (for Sturgis Dam) to
$258 million (for Yellowtail Dam). The construction costs
of the majority of existing water storage facilities falls in
the range of approximately $1 million to $4.5 million. The
cost per acre-foot (based on total storage capacity) ranges
from about $45 (at Canyon Ferry) to $2,400 (at Pike Creek
Dam).

The annual cost for operating and maintaining existing
water storage facilities ranges from about one-half to one
and one-half percent of the total cost of construction on an
annual basis. Rehabilitating and replacing water storage
facilities are also expensive. The estimated cost for reha-
bilitating existing water storage facilities in Montana was
outlined in Subsection 1, Issue 2. While historically there
have been inadequate funds available for operating and
maintaining some water storage facilities, funds are gener-

ally unavailable to rehabilitate and replace nearly all water

Finally, the estimated cost of constructing reasonably
large new water storage facilities in Montana ranges from
nearly $10 million for the Johnson Creek site (with a firm
annual yield of 5,000 acre-feet) to over $215 miltion for the
Sunday Creek site (with a firm annual yield of 215,600
acre-feet), The annual cost per acre-foot of yield (based on
firm annual yield) ranges from $38 at the Reichle Dam site
(with a firm annual yield of 140,000 acre-fcet) to $378 at
the Buffalo Creek site (with a firm annual yield of 27,430
acre-feet).

The estimated cost of constructing several much smaller
new water storage facilities (ranging in size from approxi-
mately 5,000 acre-feet to 25,000 acre-feet) falls in a range
of $1to $10 million. The annual cost per acre-foot for these
smaller facilities falls into a range of $100 to $1,000, with
most of them being around $500. The annual cost per acre-
foot for a few water storage facilities, however, has been
estimated at less than $100.

Historically, federal and state governments helped ini-
tiate the development of water storage facilities by provid-
ing the necessary up-front funds for project planning and
construction. Beneficiaries of the completed water storage
projects then repaid, in the form of user fees, some or all of
the costs attributable to such benefits (i.e., agriculture has
generally repaid 10 to 100 percent on specific projects,
while hydropower has generally paid 100 percent). Al-
though many water storage projects provide fish, wildlife,
recreation, and other environmental benefits, as well as

storage facilities. flood control and navigation benefits, these direct benefi-
Table 1. Costs of Water Storage Projects
Existing Projects
Cost/Acre-foot Operation ' Rehabilitation of 35
Construction (total storage capacity) & Maintenance Rehabilitation ate-own i
$50,000 to $45to one-half of $200,000 to $200
$258 million $2,400 1% of construction $125 million million

* This total includes $125 million for one project, the Tongue River Dam.

New Projects
Cost/Acre-foot Cost/Acre-foot
Construction of of Large Projects Construction of of Smaller Projects
Large Projects (firm annual vield) Smaller Projects (firm annual yield)
$10t0 $215 $38to $1t0$10 $100 to
million $378 million $1,000




ciaries have had to pay little of the cost of these benefits
(e.g., existing recreational user fees generally do not help
pay for the costs of water storage facilities). Rather, these
benefits have been paid for largely by the general taxpayer.

Although the federal government's interest in financing
water storage projects has recently waned, there are still
scveral funding and technical assistance programs admini-
stered by federal agencies such as the Soil Conservation
Service's watershed management program and the Bureau
of Reclamation’s technical assistance program. In addi-
tion, the state of Montana administers several programs for
funding water management activities, including water
storage projects.

POLICY STATEMENT

Financing water storage is an important aspect of water
development in Montana, The State of Montana should
focus resources on understanding, coordinating, and im-
proving funding programs for water storage development,
opceration, maintenance, and rehabilitation. Although spe-
cific financing packages must be developed on a site-
specific basis, all beneficiaries should be considered for a
responsible role in repaying the cost of water storage
projects. The financial costs of operating and maintaining
water storage facilities should be assured prior to construc-
tion, and the costs of rehabilitation and replacement should
also be considered.

ISSUES, OPTIONS,
AND RECOMMENDATIONS

Issue 1 - Information, Education, and
Assistance

Although there are a varicty of federal, state, local,
private, and other sources of funding for water storage
projects, it is currently very difficult to find one person or
organization that understands all of the programs. As a
result, potential project sponsors are unaware of and do not
understand the conditions under which financing is avail-
able in the various programs.

Options

1. Document existing programs. Creating and up-
dating a directory may facilitate the financing of
water storage projects.

2. Provide public information and education on the
availability of programs for financing new and
existing water storage projects, in addition to the
costs and benefits of water storage projects. This
campaign would specily what funds are available
and under what conditions.

3. Create a committec of diverse interests to facilitate
efforts to finance water storage projects. This
committee could serve as a clearinghouse for (1)
providing public information and education, (2)
developing financial packages for funding water
storage projects, and (3) coordinating permitting
and regulatory issucs related to water storage devel-
opment. This committee might be coordinated and
staffed by the Department of Natural Resources and
Conservation (DNRC), the Montana Water Re-
sources Association, the Environmental Quality
Council, the Water Resources Research Center, or
some other organization,

4. Designate a person (in the Department of Natu-
ral Resources and Conservation, the Montana
Water Resources Association, the Environmental
Quality Council, or the Water Resources Re-
search Center) as a “‘water storage development
coordinator” to facilitate effortsto develop water
storage projects. This person would serve in the
same capacity as the committee described above.

Recommendation

Options 1 and 4. These options are likely to have the
greatest impact on financing water storage projects.

Issue 2 - State Water Resource Funding
Programs

The Department of Natural Resources and Conserva-
tion administers several grant and loan programs for a
variety of water management activities, including water
storage. One is the Watcr Development Program (WDP),
According to Montana law, “the water development pro-
gram is the key implementation portion of the state water
plan and shall be administered to accomplish the objec-
tives of the plan” (Section 85-1-602, MCA). It goes onto
say that “The storage of water for existing and future
beneficial uses shall be given the highest priority [for
Sfunding] unless a water development project or activity
designed 1o accomplish another objective is demonstrated

to be more beneficial to a greater number of people”
(Section 85-1-602, MCA).



A second program is the Renewable Resource Develop-
ment (RRD) Program. This program provides grants for
the development of all types of renewable resources, in-
cluding water. A third program is the Reclamation and
Development Grant (RDG) Program., This program is
- designed to fund projects that mitigate the impacts of
mining or meet other “crucial state needs.” It is conceiv-
able that water storage could be considered part of a
reclamation program under the “crucial state need” cate-
gory, but most water storage projects probably fit better
under the Water Development Program or the Renewable
Resource Development Program. The principle source of
funding for each of these programs are taxes on the extrac-
tion of non-rcnewable resources.

The majority of funds potentially available under these
funding programs are not allocated to water storage proj-
ects for two primary reasons. First, the Montana Legisla-
ture has diverted a significant amount of the funds origi-
nally intended for these programs to other, ongoing state
programs, primarily the administration of state agencies
(see Table 2). Since 1984, over $41 million dollars was
deposited in the accounts created for the WDP and RRD
programs. However, only about $19 million was allocated
as grants. The trend has been that more and more of the
funds deposited in the accounts are being used for other
programs, and, consequently, less are available for water
projects.

Second, there has been a lack of applications for water
storage projects, and, conscquently, available funds are
allocated to other types of water projects (see Table 3), Of

Table 2. Allocation of Funds Authorized for
the WDP, RRD, and RDG Programs

FYs 1984-91 FYs 1990/91
Authorized $41 million $15.7 million
Allocated as $19 million $4.6 million
Grants
Used to Fund $22 million $8 million
State Agencies
Used to Fund $405,000 $93,000
Water Storage*

* These amounts are included in funds allocated as grants

the slightly more than $19 million that has actually been
available for grants, a total of only about $400,000 has
been used to fund water storage projects. Since the incep-
tion of the programs in 1984, atotal of 32 applications have
been received for loans and grants to fund water storage
projects. Twenty-nine of these applications have been
completely funded. Under the Water Development Pro-
gram, six water storage projects have been granted about
$350,000. By contrast, 70 other projects, including mu-
nicipal and rural water and sewer systems, streambank
stabilization, and groundwater studies, have received about
$4 million.

Table 3. Allocation of Grants and Loans from 1984 to 1991

Water Storage Other
Projects Projects Total

Water Development $350,000 $4 million $4.4 million

Grant Program (6 projects) (77 projects) (83 projects)

Renewable Resource $55,000 $3.7 million $3.8 million

Development Grant Program (2 projects) (62 projects) (64 projects)

Water Development $312,000 $22 million $22.3 million

Public Loan Program (3 projects) (46 projects) (49 projects)

Water Development $175,000 $4.1 million $4.3 million

Private Loan Program (1 project) (69 projects) (70 projects)

Reclamation and Development 0 $10.8 million $10.8 million
Grant Program

Total $892,000 $44.6 million $45.6 million




Under the Renewable Resource Development Program,
49 projects have been funded at a total cost of over $1
million. Atthe same time, only two waler storage projects
have been funded under this program at a total cost of about
$55,000.

Under the Water Development Public Loan Program
(which is financed by the sale of bonds backed by the coal
severance trust fund), three water storage projects have
been funded at a total cost of about $312,000. By contrast,
46 other projects have been funded under this program at a
total of over $22 million.

Under the Water Development Private Loan Program
(which is financed in part by RRD funds and the sale of
general obligation bonds), 70 loans have been approved for
a total of $4.3 million, including one irrigation storage
project at a cost of about $175,000. Approximately $5.5
million is available each biennium under the Reclamation
and Development Grants Program, but to date no water
storage projects have been funded.

The issue on financing in the previous section of this
plan focuscd on how to allocate the funds available for
water storage. The purpose of this issue is to explore
opportunities for increasing the available amount of such
funds.

Options

1. Continue public information and education on the
availability of funds under these programs.

2. Encourage potential project sponsors to apply for
funds.

3. Support legislative and administrative enforcement
of the statutory priority for water storage projects
under the Water Development Program.

4. Create a new special revenue account (the “Wa-
ter Storage Special Revenue Account”) to be
used exclusively for funding water storage
projects as identified and prioritized in Subsec-
tion 1, Issue 3, Option 4. The new account would
receive 25 percent of each of the Water Develop-
ment Special Revenue Account and the Renew-
able Resource Development Account. The funds
in the Water Storage Special Revenue Account
would be expended as authorized under current
water development accounts, including grants,
loans, and to underwrite bonds.

5. If the funds deposited in the new “Water Storage
Special Revenue Account” are not used during a
given biennium, the funds should be allocated to
other state programs,
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6. If thefunds deposited in the new “Water Storage
Special Revenue Account’ are not used during a
given biennium, the funds should accumulate
rather than be transferred to other programs.

7. Seek authorization for allocating a higher per-
centageof existing non-renewableresource funds
(e.g., coal severance tax revenues) to the develop-
ment of Montana’s renewable resources, par-
ticularly water.

8. Encourage state government to take a more active
role in initiating water storage projects.

9. Authorize the use of 25 percent of the funds over
and above the statutory minimum balance of
$100 million on the Resource Indemnity Trust
(RIT) Fund for water storage projects.

10. Delete the $100,000 cap on Water Development
Program Grants for water storage projects, as cur-
rently outlined in DNRC administrative policy.

Recommendation

Options 4, 6,7, and 9. These options are likely to have
the greatest impact on financing water storage projects.

Issue 3 - Cost-sharing and Coordination

When federal funds for water storage development are
available, state and local entities are usually required to
provide matching funds. However, it is often very difficult
for state and local entities to come up with their appropriate
share of funds. In view of this situation, the options outlined
below are designed to (1) improve the ability to satis[y the
cost-sharing requirements; (2) generate funds for operat-
ing, maintaining, rchabilitating, and replacing existing
storage facilities; and (3) generate funds for constructing
projects without federal financial aid.

Options

1. Pursue water storage projects only if they have local
and state support and a realistic ability to comply
with federal cost-sharing requirements.

2. Creatively utilize all available state, local, and pri-
vate sources of funding to satisfy federal cost-shar-
ing requirements.

3. Encourage Resource Conservation and Develop-
ment areas (RC&Ds) to develop funding pack-
ages and create broad-based coalitions to sup-
port water storage development.
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4. Make use of existing authorities associated with
public entities such as conservancy districts,
irrigation districts, and water and sewer dis-
tricts to tax and collect fees for purposes of
funding water storage projects. If existing public
authorities are not adequate for the proposed
purposes, make the appropriate modification.

5. Establish, on asite-specific basis, special improve-
ment districts, rural improvement districts, conser-
vancy districts, multi-conservation district special
project areas, or some combination thereof to help
raise funds for water storage projects.

6. Identify potential sources of private sector fund-
ing and integrate these on a site-specific basis.
These sources might include contributions from
various water user groups, such as irrigators,
industries, recreationists, conservation and
preservation groups, and others.

7. Increase state taxes and designate the additional
funds to water storage development.

8. Encourage the state or a coalition of private inves-
tors to purchase federally owned water storage
projects and opcrate them to generate funds for
operation, maintenance, and new storage projects.

Recommendation

Options 3,4, and 6. These options are likely to have the
greatest impact on financing water storage projects.

Issue 4 - Payment by Beneficiaries

If water storage projects are 1o be developed or rehabili-
tated in the future, a diversity of funding sources will be
needed. In addition to using federal, state, and private
funds, another possibility is to encourage or require all
beneficiaries to play a responsible role in financing the
projects. The funds generated from this approach could be
used to help finance a portion of water storage projects,
including planning, construction, operation, maintenance,
rehabilitation, and replacement,

The funds raised under any one of the following options
would not generally be relied on to repay the entire cost of
a project.

Options

1. Continue having irrigation, hydropower, mu-
nicipal, and industrial beneficiaries repay some

of the project costs through user fees, and allow
the sponsor together with the funding source to
make site-specific recommendations on whether
those fees will adequately cover the costs of the
benefits.

. Conduct a study on the feasibility of having

recreational beneficiaries repay a portion of the
project costs associated with recreational oppor-
tunities, Among the options that might be as-
sessed are:

a. A fee, on a site-specific basis, to individuals
who take advantage of the recreational bene-
fits associated with water storage projects
funded with public resources. Like an
entrance fee to a state or national park, the
fee would be assessed each time a person
participates in some recreational activity re-
lated to the water storage project. Anannual
user’s pass would also be available for each
site. The funds generated from the fee would
be designated for water storage development
that includes recreational or fish and wildlife
benefits. :

A “water development” stamp. This stamp
would be required of anyone purchasing a
fishing, duck hunting, boat, or other water-
related license. The funds generated from
this stamp would be designated for water
storage development that includes recrea-
tional or fish and wildlife benefits. Such funds
would have to be controlled in a manner
consistent with state-federal requirements
outlined in Section 87-1-701-714, MCA.

¢. Anincrease in the Motorboat Fuels Tax to be
used for water storage development that in-
cludes recreational or fish and wildlife ben-
efits.

d. A generic “land and water conservation”
license for anyone using public lands or
water. At least some of the money generated
from these licenses would be designated for
water storage development that includes
recreational, fish and wildlife, and/or
environmental benefits. Such funds would
have to be controlled in a manner consistent
with state-federal requirements outlined in
Section 87-1-701-714, MCA.

e. The Department of Fish, Wildlife and Parks
providing appropriate funds on an individ-
val project basis through agency funding
mechanisms.

&
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3. Continue touse taxrevenues to provide a portion
of fish, wildlife, recreational, and other environ-
mental benefits associated with water storage
projects.

4. Continuetouse tax revenues to provide flood contro!
and navigation benefits associated with water storage
projects.

5. Continuetousetaxrevenuestoprovideaportion
of the irrigation, municipal, industrial, and
hydropower benefits associated with water
storage projects.

6. Charge individuals and groups that benefit from
the flood control and navigation benefits of anew
water storage project. Create one of the several
resource districts possible under Montana law to
collect fees and/or require beneficiaries to pay
taxes,

7. Require downstream states to financially compen-
sate Montanafor the impacts of upstream reservoirs
that largely benefit downstream users.

Recommendations

Options 1,2,3,5,and 6. These optionsare likely tohave
the greatest impact on financing water storage projets.

Issue 5 - Economic Value of
Alternative Uses

The appropriate role of each beneficiary in financing
waler storage projects might be based on the economic
value of the benefits received and the ability of the benefi-
ciary to pay. The problem is that, while it is relatively easy
to determine the economic value of hydropower, munici-
pal, and agricultural uses of water, it is much more difficult
to estimate the economic value of secondary benefits (e.g.,
local and state economic development) and other direct
benefits (e.g., recreation; fish and wildlife protection;
wetlands and riparian habitat preservation; augmentation
of flows for water quality, instream flow protection,
groundwater recharge, and late season irrigation; and
downstream navigation).

Options

1. Conduct rescarch designed to identify all the poten-
tial benefits associated with water storage projects,
estimate the economic value of all these benefits on
a per acre-foot basis, assess the validity of methods
used to estimate such values, and generate data that
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can be meaningfully compared (e.g., estimate all the
values in terms of acre-feet).

2. Conduct research designed to estimate the value of
secondary economic benefits related to water stor-
age development, such as rural and local economic
development.

Recommendation

No recommendation. While this is an important issue,
itis nota high priority. It could be integrated into the study
outlined in Issue 4, Option 2.

PLAN IMPLEMENTATION

Legislative Action

The legislature needs to authorize one new staff position
for a “water storage development coordinator” in the De-
partment of Natural Resources and Conservation.

The legislature needs to create a “Water Storage Special
Revenue Account” and amend Section 85-1-601 et seq.,
MCA to allocate 25 percent of the Water Development
Special Revenue Account to the new account. Section 90-
2-101 et seq., MCA, which deals with the Renewable
Resource Development Account, needs to be similarly
amended. The legislation should specify that the funds in
this account will be used exclusively for water storage
projects. In addition, the legislation should specify that, if
these dedicated funds are not used during a given bicnnium,
they should accumulate rather than being used to support
other programs. :

The legislature needs to reallocate more non-renewable
resource funds (e.g., coal severance tax revenues) to the
development of renewable natural resources, particularly
water. The legislature also needs to adopt a provision in
Section 85-1-604 and Section 15-38-202, MCA to author-
ize the use of 25 percent of the funds over and above the
statutory minimum balance of $100 million on the revenue
from the Resource Indemnity Trust for water storage projects.

Administrative Action

The Department of Natural Resources and Conservation
needs to hire (or, in the cvent that the legislature does not
authorize a new position, the DNRC would need to rcallo-
cate an existing position for) a water storage development



coordinator to document existing federal, state, local, pri-
vate, and other sources of funding for water storage proj-
ects; facilitate efforts to develop water storage projects;
identify potential sources of funding in the private sector
and include these in funding packages for specific projects;
help develop a biennial report on water storage activities,
as outlined in Subsection 1; and perform other duties as
assigned.

The Department of Fish, Wildlife and Parks, in coopera-
tion with the Department of Natural Resources and Conser-
vation, needs to study the feasibility for having recreational
beneficiaries repay some of the project costs associated
with recreational benefils.

Resource Conservation and Development Areas and
existing districts need to develop funding packages and

support water storage development. They also need to
develop mechanisms to charge flood control and naviga-
tion beneficiaries.

Water storage development sponsors should continue
to use tax revenues for a portion of irrigation, hydropower,
municipal, industrial, fish, wildlife, recreational, and other
environmental benefits related to water storage projects.

Financial Requirements and
Funding Strategies

Sufficient funds will need to be authorized both legisla-
tively and administratively to hire a water storage develop-
ment coordinator and for the coordinator to carry out his or
her responsibilities. Adequate funds will nced to be
authorized to conduct a study on the feasibility of recrea-
tional user fees.

irrigation, hydropower, municipal, and
industrial beneficiaries

irrigation, hydropower, municipal, and
industrial, fish, wildlife, recreational, and
other environmental benefits

Plan Implementation Summary

ivi Responsibility Deadlin
Issue 1 - Information and Education
Hire a water storage Legislature and DNRC June, 1991
development coordinator '
Document programs Water storage development coordinator January, 1992
Issue 2 - Water Development Programs
Create a water storage special revenue account Legislature April, 1991
Reallocate more non-renewable resource
funds to renewable resource development Legislature April, 1991
Authorize RIT funds for water storage Legislature April, 1991
Issue 3 - Cost-sharing and Coordination
Develop funding packages and coalitions RC&Ds and existing districts Ongoing
Integrate private sources of funding Water storage development coordinator Ongoing
Study and make use of existing authorities to ~ Water storage development coordinator Ongoing
tax and collect fees for water storage projects
Issue 4 - Payment by Beneficiaries
Assess the appropriateness of fees paid by Water storage development coordinator Ongoing

Conduct a study DFWP and DNRC June, 1992

Charge flood control and navigation RC&Ds and Water Storage Districts Ongoing
beneficiaries

Use general tax revenues for a portion of Water storage development sponsors Ongoing
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SUBSECTION 3: WATER STORAGE REGULATIONS

BACKGROUND

The planning, construction, operation, maintenance,
and rchabilitation of water storage facilities in Montana is
regulated by a multitude of federal, state, and local laws
and administrative rules as well as international, interstate,
and tribal treaties and compacts. In those laws, rules, and
agreements, various requirements are designed to protect
public interests in water appropriation and use, health and
salety, environmental conservation, and cultural site pres-
ervation.

Examples of regulations that protect the interests of
Montana’s citizens include the Montana Water Use Act,
which provides for the granting of water rights for a wide
diversity of beneficial water uses including water stored
for irrigation, hydropower, and recreation. Other laws
regulate water storage by requiring minimum streamflows
to maintain water quality and by governing construction of
storage facililies to protect public health and safety. Ex-
amples include the Federal Safe Drinking Water Act, the
Federal Power Act, the Montana Dam Safety Act,and local
ftood plain ordinances. Laws such as the Federal Endan-
gered Species Act, Wild and Scenic Rivers Act, and
National Historic Preservation Act guard environmental
and cultural values by prohibiting storage or requiring
mitigation where storage may impact natural resources,
important wildlife species, or historical sites.

The state also has obligations under international, inter-
state, and tribal treaties and compacts that may limit the
availability of water for storage. For example, the 1909
Boundary Waters Treaty between the United States and
Canada provides for the division of flows in the Milk and
St. Mary rivers. The Yellowstone Compact is aninterstate
agreement allocating basin water between Montana, Wyo-
ming, and North Dakota. Indian tribes have rights to use
waler under state and fedcral laws.

The laws, regulations, and agreements applicable to
walter storage are summarized in the water storage regula-
tions background document which is available from the
DNRC upon request. A preliminary review indicated that
some requirements may unduly hinder water storage de-
velopment in Montana. The identified issues arc addressed
in this water plan section.

POLICY STATEMENT

Waler storage is one of several tools available for
managing Montana‘s water resources. A substantial num-
ber of laws and regulations affect water storage activities
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and are necessary to protect vital public interests and
environmental values. The state of Montana should act
ensure that laws and regulations are reasonable and properly
administered to allow for the use of storage as a viable
waler management tool,

ISSUES, OPTIONS,
AND RECOMMENDATIONS

Issue 1 - Duplicative Laws and Regulations

Some laws and regulations contain duplicative require-
ments, resultinoverlapping administrative authorities, and
set forth conflicting definitions. For example, high-hazard
damsin Montana located on certain national forest land are
governed by similar requirecments under the Montana Dam
Safety Act,Federal Land Policy and Management Act, and
federal Wilderness Act. In addition, definitions of such
terms as “navigable” and “stream bed” differ betwecen laws
and may be inconsistent. As a result, water storage devel-
opment and operation may be unnecessarily cumbersome
and confusing.

Options

1. Identify unnecessary duplications and inconsis-
tencies and recommend corrective measures. This
evaluation could address one or more of the fol-
lowing issues.

a. Identify duplicative requirements, overlapping
administrative jurisdictions, and inconsistent
definitions of common terms.

b. Identify federallaws whose administration could
be assumed by the state to improve efficiency
and enhance sensitivity to local problems and
concerns.

¢. Identify overlapping state regulatory authority.

2. Designate a lead agency to coordinate all water
storage permitling.

3. Take no action. The existing requirements, authori-
ties, and definitions are appropriate to manage the
resource.

Recommendation

Option 1. The evaluation and corrective measures will
streamline regulation of water storage development,



Issue 2 - Costs Related to Dam Safety

Structural repairs or construction of existing and pro-
posed high-hazard dams may be prohibitively expensive.
One factor affecting costs are dam safety regulations. The
Montana Dam Safety Act establishes the degree of risk to
life and property that is acceptable with respect to a high-
hazard dam, defined as any dam or reservoir that, if it fails,
would likely cause a loss of life. Classification as a high-
hazard dam does not imply nor determine whether or not
the dam is structurally sound. If risks to public safety are
increased—for instance, accepting more than one lost life
orallowing alower minimum spillway capacity—the costs
of rehabilitating existing dams and building new facilities
would decrease. Conversely, increased safety raises costs.
In general, the administrative rules implementing the
Montana Dam Safety Act require high-hazard dams to
satisfy federal standards. However, standards in the Mon-
tana Dam Safety Act for designing spillways are less
stringent than federal standards.

The administrative rules implementing the Montana
Dam Safety Actrequire that, by July 1, 1995, existing high-
hazard dams, as identified by the Corps of Engineers in
1981, must obtain an operating permit from the Depart-
ment of Natural Resources and Conservation verifying that
the dams satisfy safely standards. To date, studies have
been completed on only approximately 33 of 85 high-
hazard reservoirs to determine the modifications needed to
satisfy the standards. Costs of rchabilitating state-owned
high-hazard dams is expected to exceed $200 million. The
costs of enginecring studies and rehabilitation construction
may be prohibitively expensive, thereby causing a delay or
an inability to meet dam safety standards.

Options

1. Revise the Montana Dam Safety Actto increase the
acceptable degree of risk to public safety and to
reallocate responsibility for that risk between the
public, government, and dam owners.

2. Repeal the Montana Dam Safety Act and defer all
dam safety activities to the federal government.

3. Evaluate the Montana Dam Safety Act and im-
plementing regulations to:

a. Determine the acceptable degree of risk to
public safety and appropriate allocation of
responsibility for that risk between the pub-
lic, government, and dam owners.

b. Determine whether the definition of a high-
hazard dam should be modified.

¢. Determine whether the high-hazard class-
ification should be expanded into a risk scale
that allows structural design requirements to
reflect probable risk to life and property.

d. Determine whether the Department of Natu-
ral Resources and Conservation should be
given greater discretion to substitute alterna-
tive means of addressing risks, such as early
warning systems, for structural design re-
quirements.

4. Take no action. The current provisions of the Mon-
tana Dam Safety Act appropriatcly address dam
safety concerns.

Recommendation

Option 3. Dam safety is an important public policy
issue, and acceptable risks to public safety must be deter-
mined. In recommending Option 3, the Statec Watcr Plan
Advisory Council acknowledges that the DNRC should
assess alternative means of addressing risks, such as re-
quiring carly warning systcms and balancing risks with
consequential costs, and initiate rulemaking as appro-
priate.

Issue 3 - Inability of Private Entities to
Obtain Water Reservations

Under the Montana Water Use Act, only public entitics
may apply to reserve water for existing and {uture benefi-
cial uses, including those involving the storage of water.
Private entities are prohibited from directly obtaining water
reservations. Another way to secure water for futurc uses
is to extend the time limit for developing water rights.
Excluding private entities from acquiring water rescrva-
tions may preclude some private development of water
storage having public benefits. In addition, while the
Montana Water Use Act allows watcr reservations for
multi-purpose uses, there may be perceptions that water
reservations are for single-purpose uses only.

Options

1. Revise the Montana Water Use Act to allow private
entities to obtain water reservations,

2. Revise the Montana Water Use Act to extend the
10-year limit on developing water use permits
associated with water storage development.

3. Provide public education to encourage water
reservations for multipurpose uses.
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4. Designate or create a public body to advance water
reservation applications for private entities.

S. Evaluate the Montana Water Use Act and the
desirability of:
a. Allowing private entities to obtain water res-
ervations,
b. Designating or creating a public body to ad-
vance water reservation applications for pri-
vate entities.

6. Take no action. The Montana Water Use Act
appropriately guides beneficial water uses.

Recommendation

Options 2, 3, and 5. By extending the time limit for
developing water rights associated with water storage,
private development of storage projects will be facilitated.
The policy restricting water reservations to public entities
should be re-evaluated to determine whether the public use
preference should stand.

Issue 4 - Lack of Information about Water
Storage Laws

No comprehensive source of information exists on the
laws and regulations affecting the development and opera-
tion of water storage projects. Consequently, potential
project developers may be unaware of the legal require-
ments that must be met as well as the resources available
for assistance. Development of waler storage projects may
be facilitated by easy access to this information.

Options

1. Prepare, distribute, and regularly update (1) a
directory of laws and regulations applicable to
waler storage, and (2) a booklet describing the
major requirements and identifying administra-
tive agencies; both suitable for use by laypersons.

2. Develop and administer a targeted program of
education to promote awareness of legal require-
ments and sources of information applicable to
the development and operation of water storage
projects.

3. Designate a person to serve as an information
coordinator for permitting and regulatory issues
related to water storage development,

Recommendation

All options. These activities would make information
accessible and assist in the proper development of water
storage facilities,
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Issue 5 - Repairing Wilderness Area Dams

Rules and regulations pursuant to the Wilderness Act
may constrain the maintenance or rehabilitation of dams in
wildemess areas. The use of mechanized equipment in
designated wilderness areas for maintenance or rehabilita-
tion is prohibited, except where such use was practiced
prior to wilderness designation or is authorized by the
Chief of the Forest Service under specifically approved
guidelines. There are 16 dams in Montana‘s wildemess
areas that potentially threatcn public safety, and others may
exist in future wilderness designations.

Potential problems related to dams located in wilder-
ness areas include (1) regulations governing wildemess
areas may hinder dam maintenance, (2) rule implementa-
tion may impede dam maintenance, (3) dam owners may
not understand the regulations affecting the use of mecha-
nized equipment to maintain dams, and (4) dam owners, for
any number of reasons, may not be willing or able to
comply with wilderness area regulations, Any one or
combination of these problems has, in some cases, led to
dams deteriorating to the point where they may threaten

_public safety.

Options

1. Develop an informational program describing the
application procedure for the use of mechanized
equipment and other rules applicable to dam repair
in wilderness areas.

2. Develop a training program for state and federal
administrators to promote better implementation of
regulations governing wilderness areas.

3. Develop more detailed guidance in the wilderness
regulations promoting public safety through dam
maintenance procedures.

4. Develop a public process, which may include the
U.S. Forest Service, Bureau of Land Manage-
ment, Department of Natural Resources and
Conservation, dam owners, conservationists,
consultant firms, and other interested persons,
to identify problems and develop appropriate
solutions,

Recommendation

Option 4. Since the nature and scope of the problem is
unclear, further examination by affected parties is neces-
sary.
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PLAN IMPLEMENTATION

Legislative Action

The Water Policy Committee needs to recvaluate the
acceptable degree of risk to public safety under the Mon-
tana Dam Safety Act. The Water Policy Committee also
needs to consider the public policy of extending water
reservations to private entities under the Montana Water
Use Act.

The legislature needs to revise the Montana Water Use
Act to extend the 10-year limit on developing water use
permits associated with water storage development.

Administrative Action

The Department of Natural Resources and Conserva-
tion needs to evaluate federal, state, and local laws and
regulations applicable to water storage to identily duplica-
tive requirements, overlapping administrative authorities,
and conflicting definitions and make reports and recom-

“mendations to the State Water Plan Advisory Council,
Board of Natural Resources and Conservation, Legislative
Water Policy Committee, and legislature as appropriate.

The Department of Natural Resources and Conserva-
. tion needs to draft administrative rule changes to imple-
ment decisions of the Legislative Water Policy Committee.

The Department of Natural Resources and Conserva-
tion and the Montana Water Resources Center need to

develop and administer a targeted education program to:
(1) encourage water reservations for multipurpose uses,
and (2) promote awareness of legal requirements and
sources of information applicable to the development and
operation of water storage projects.

The Department of Natural Resources and Conserva-
tion needs to prepare, distribute, and regularly update (1) a
listing of laws and regulations applicable to water storage,
and (2) abooklet that describes the major requiremcents and
identifies administrative agencics; both suitable for use by
laypersons.

The Department of Natural Resources and Conserva-
tion needs to designate an individual to serve as an infor-
mation coordinator for permitting and regulatory issucs
related to water storage development.

The Department of Natural Resources and Conscrva-
tion nceds 1o develop, in cooperation with appropriale
federal and state agencics, a public process to identify
problems associated with the maintenance of dams in
wildemess areas and develop appropriate solutions.

Financial Requirements and Funding
Strategies

The legislature needs to provide adequate funding for
the Water Policy Committee to conduct a water storage
rcgulation study. Approximatcly $5,000 is nccded during
the 1991-92 biennium for the Department of Natural Re-
sources and Conservation 1o print and distribute the water
storage regulation directory and booklct.

17
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Plan Implementation Summary

A ctivit R ibili
Issue 1 - Duplicative Laws and Regulations
Water Storage Regulation Study o DNRC

Issue 2 - Costs Related to Dam Safety
Water Storage Regulation Study Legislative Water Policy Committee

DNRC

Issue 3 - Inability of Private Entities to Obtain

Water Reservations
Water Storage Regulation Study Legislative Water Policy Committee
Public Education DNRC and Montana Water

Resources Center

Issue 4 - Lack of Information about Water Storage Laws

Designate a water storage coordinator DNRC

Prepare and distribute water storage regulation Water storage coordinator
directory and booklet

Public education Water storage coordinator

Issue S - Inabllity to Repair Wilderness Area Dams
Sponsor a public forum Governor's Office
DNRC
U.S. Forest Service

Deadline

November, 1992

November, 1992

November, 1992
January, 1992/
Ongoing

June, 1991
January, 1992

January, 1992/
Ongoing

December, 1990
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SENATE WATURAL RESDURREY
EXBIT NO.__ 7

SB 313 PATE 9&;6(‘;;?_%{:-

TESTIMONY OF REPRESENTATIVE SWYSGOOD, B&%%ﬁTCT“73““

February 18, 1990

This bill is a result of the State Water Plan. When the DNRC
asked people around the state what water issues were most
important to them, the overwhelming answer from my district was
"Water Storage". This bill then is not a product of the DNRC,
but was formulated as a result of public meetings and the State
Water Plan Advisory Council.

SB 313 does a number of things, but of foremost importance to the
people in my district is the funding mechanism set up exclusively
for storage projects. The bill creates a "Water Storage Account"
to be used in accordance with the priorities established by the
bill. The first priority is intended to be for the
rehabilitation of existing storage projects. Lima Dam, south of
Dillon, is an example of an existing project that needs work.
Unfortunately, the water users on that project do not have the
financial resources to rebuild that dam and need.financial
resources from another source.

This bill recognizes that significant public benefits result from
most storage projects, either from recreation onithe reservoir
itself, or from releases made from the dam during low flow
periods. One aspect of this bill is to conduct a study on the
feasibility of recreationists paying for costs df water storage
projects that maintain or enhance recreation.

I believe that SB 313 represents a step forward in ensuring that
existing water storage facilities are properly maintained and
that new water storage projects, where appropriate, can be
constructed.
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MONTANA FARM BUREAU FEDERA¥ION—

502 South 19th e Bozeman, Montana 5971 NO.... 2= ?)
Phone: (406) 587-3153

BILL # SB 313 5 TESTIMONY BY: Lorraine Gillies

DATE 2/18/91 ; SUPPORT _Support ; OPPOSE

Mr. Chairman, members of the committee:

For the record, I am Lorraine Gillies, speaking on behalf
of the Montana Farm Bureau.

We have long been an advocate of the construction of water
storage facilities to alleviate some of the problems arising from
the competition for Montana's valuable water resource. Quoting

directly from Farm Bureau policy, "We favor using a portion of the

i

coal severance tax to develop a comprehensive water storage plan,
with strong input from Montana's agricultural interest. We support
improved or addition water storage to increase availability of
water for agricultural and recreational use, as well as to increase
instream flow."

In SB 313 we find a balanced approach to remedy many of our
water shortage issues. We recommend this committee give SB313
a due pass.

Thank yodu.

SIGNED: f\; ﬁ,v_4~1-,;\{ 'ﬁ/gJZ'Ckw¥>
—=== FARMERS AND RANCHERS UNITED ==
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At

At

At
At

page 3,
page 3,
page 3,
page 3,

At page 3,
health;".

SENATE NATURAL RESOURCES
EXHIRIT NO.

pare___ 2 —{¢ - ZHW

PROPOSED AMENDMENTS TO SENATE BILL 21 -

Proposed by Montana Trout Unlimited

line
line

line

February 15, 1991

4, strike ", or use for instream use",.
7, strike "; or" and insert "."

9, strike "." and insert "; or"

after line 9, insert "(d) in the case of a qualified
conservation group, to apply water to an instream use.,"

line

16, strike "(ii) the protection of public

At page 4, line 24, strike "or to protect public health", and,
after "values",

At

page 5,

line

insert

11, 1insert "(15) "Qualified conservation group"

means any group qualified under section 501 (c)(3) of the Inter-
nal Revenue Code that has among its purposes the protection of
fisheries, wildlife, recreation, or instream values."

At
At
At
At
At
At
At
At
At

At

page 5,
page 5,
page 5,

page 5,

page 5,

page 6,
page 6,
page 6,
page 6,

page 6,

line
line
line
line
line
line
line
line
line

line

12, strike "(15)' and insert "(16)",
16, strike "(16)" and insert "(17)".
20, strike "(17)" and insert "(18)".
22, strike "(18)" and insert "(19)".
24, strike "(19)" and insert "(20)".
1, strike "(20)" and insert "(21)".
11, stike "' or use for instream use”,
12, strike "or",.

14, strike "." and insert ", or"

15, insert "(c) in the case of a qualified con-

servation group, to apply water to an instream use."

At page 6, line 21, strike "(ii) the protection of public health;
and".

At page 8, line 12, insert " (14) 'Qualified conservation group'
means any group qualified under section 501(c)(3) of the Internal
Revenue Code that has among its purposes the protection of fish-



At page 8, line 17, strike "(15)" and insert "(16)".

At page 8, line 21, strike "(16)" and insert "(17)".

At page 8, line 23, strike "(17)" and insert "(18)",

At page 8, line 25, strike "(18)" and insert "(19)".

At page 9, line 26, strike "(19)" and insert "(20)".

At page 22, line 9; below the existing language, insert "(2) In
- the case of a change to an instream use the recipient of the
right must be a public agency or a qualified conservation group.”
At page 22, line 10, strike "(2)" and insert "(3)".

At page 23, line 3, strike "(3)" and insert "(4)",

At page 24, line 3, strike "(4)" and insert "(5)".

At page 24, line 13, strike "(5)" and insert "(6)".

At page 26, line 10, strike "(6)" and ihsert "(7)".

At page 27, line 29, strike "(7)" and insert "(8)",.

At page 27, line 2, strike "(8)" and insert "(9)".

At page 27, line 10, strike "(9)" and insert "(10)".

At page 27, line 13, strike "(10)" and insert "(11)",

At page 27, line 18, strike "(1l1)" and insert "(12)".

At page 28, line 6, below the eixisting language, insert "(2) In
the case of a change to an instream use the recipient of the
right must be a public agency or a qualified conservation group.”
At page 28, line 7, strike "(2)" and insert "(3)".

At page 28, line 23, strike "(3)" and insert "(4)".

At page 29, line 23, strike "(4)" and insert "(5)".

At page 30, line 8, strike "(5)" and insert "(6)".

At page 32, line 5, strike "(6)" and insert "(7)".

At page 32, line 15, strike "(7)" and insert‘"(B)'.

At page 32, line 22, strike "(8)" and insert "(9)".



At page 33, line 13, stirke "(11)" and insert‘"(lZ)".

At page 34, starting at line 9, strike subsection (3) in its
-entirety.
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Amendments to Senate Bill No. 303 DATE le
First Reading Copy
BﬂLHO .

Requested by Sen. Weeding

For the Committee on Natural Resources
3

Prepared by Gail Kuntz
February 15, 1991

1. Page 1, line 14.
Following: 1line 13
Insert: "STATEMENT OF INTENT

A statement of intent is required for this bill to provide
direction to the department of natural resources and conservation
concerning the adoption of rules. The department is required to
issue permits to beneficially use water and approve changes in
appropriation rights if the department has no substantial
credible evidence indicating that the beneficial use or change in
right would adversely affect water quality or cause long-term
aquifer recharge rates to be exceeded. The legislature
recognizes that new water withdrawals and changes in
appropriation rights can cause long-term aquifer recharge rates
to be exceeded or the quality of related surface water and ground
water to be diminished. The legislature also recognizes that the
potential for these problems to occur is not necessarily
widespread in the state and may, in fact, be limited to only a
few drainages or basins. The department should adopt rules that
establish criteria and a screening procedure for:

(1) determining the areas of the state in which long-term
aquifer drawdown and water quality problems may occur as a result
of increased water withdrawal or changes in appropriation rights;
and

(2) identifying those applications for a permit to

beneficially use water or change approprlatlon rights that may
cause these adverse effects.

It is the legislature's intent that the department consider
all available information constituting substantial credible
evidence that is submitted to the department from any source or
that is available to the department that relates to impacts of
new water withdrawals or changes in appropriation rights upon
long-term aquifer recharge and water quality. However, it is not
the legislature's intent to impose upon the department new
research or data collection obligations to implement the bill's
provisions except in situations in which the department
determines that impacts upon long-term aquifer recharge or water
gquality are likely and that additional effort beyond the
department's current application evaluation procedures is
warranted to document the probable extent of the impacts."
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WASTEC EXMIBIT NO
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(The Water Air Soils Testing and Evaluation Center) ‘
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What is it? Butte has recently been selected as the site of
WASTEC, a national center for research, development, and transfer
of technologies used for remediation and cleanup of hazardous,
toxic, or otherwise harmful wastes which are present in the air,
water, or soil as a result of industrial or governmental activity.
Butte was selected because of the neced to address the pollution
problem in the Clark Fork drainage (an area seriously affected by
mine waste) and because of the concentration in the Butte area of
technical and management resources needed to support successful
operation of the Center.

How is it financed? WASTEC financing will progress in stages. An

initial state grant of $300,000 has been recommended by the Montana
Department of Natural Resources and Conservation {from the
Reclamation and Development Grant Program (House Bill 8). The
recommended state grant was one of the catalysts for a federal
appropriation of $3.5 million (enacted in 1990) through the
Environmental Protection Agency. These two awards will be used to
establish the Center and to begin operations.

Future funding is intended to come from continued federal support
and from the financial commitments of private companies in need of
the center's expertise to solve waste problems for which they are
responsible or to assist such companies in developing technologies
for commercial application around the world. Senate Joint
Resolution urges Congress to continue federal support.

Why is WASTEC significant? WASTEC will be the only federally

sponsored Testing and Evaluation Center west of the Mississippi
River and will single out the Butte and Clark Fork drainage area to
be one of the focal points of the federal government's growing
commitment to waste cleanup - especially in the field of mine
waste. The area's status as a '"natural laboratory" related to mine
waste gives the Center the credibility it needs to survive and grow
as a permanent research and development facility.

WASTEC will produce the following benefits:

It will begin to implement the massive waste cleanup process

which is necessary for the health and welfare of all the citizens
in the Clark Fork drainage.

- It will be a permanent, internationally recognized research
center for the development of environmental restoration
technologies for use around the world.

- It will create up to 150 permanent jobs in the Butte area.

- It will encourage the location and development of significant

_private companies in the growing environmental restoration
industry.
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