
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Pinsoneault, on January 24, 1991, at 
10:00 a.m. 

ROLL CALL 

Members Present: 
Dick Pinsoneault, Chairman (D) 
Bill Yellowtail, Vice Chairman (D) 
Robert Brown (R) 
Bruce Crippen (R) 
Steve Doherty (D) 
Lorents Grosfield (R) 
Mike Halligan (D) 
John Harp (R) 
Joseph Mazurek (D) 
David Rye (R) 
Paul Svrcek (D) 
Thomas Towe (D) 

Members Excused: none 

Staff Present: Valencia Lane (Legislative Council). 

Please Note: These are summary minutes. Testimony and discussion 
are paraphrased and condensed. 

Announcements/Discussion: 

HEARING ON HOUSE BILL 43 

Presentation and Opening Statement by Sponsor: 

Representative John Cobb, District 42, said HB 43 clarifies 
grandparent visitation rights to children in foster care or other 
custody, but does not affect adoption. He explained that on page 
2, lines 3-6, states the Department of Family Services (DFS) must 
be joined as a party to court action. Representative Cobb said DFS 
wants to be notified in order to be part of the court action and 
found this language acceptable. 

Proponents' Testimony: 

There were no proponents of HB 43. 

Opponents' Testimony: 
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Senator Mazurek said the amendment made in subsection 1 at the 
top of page 2, seems to be contemplating a pending action of some 
sort with regard to a child. He asked if it could be referenced 
that DFS be included under Title 41, or if language could say "if 
proceeding commenced under Title 41, DFS would be a part". 
Representative Cobb replied that would be much easier. 

Chairman Pinsoneault asked if there were any input from DFS. 
Representative Cobb replied that DFS helped to draft the bill, and 
that he would take it back to them for discussion. 

Senator Towe asked what Title 41 covers. Representative Cobb 
replied it covers foster care, temporary custody, and related 
actions. 

Senator Towe asked what brought HB 43 about. Representative 
Cobb replied there has been a case in Great Falls where a problem 
with a grandfather's visitation rights to a grandchild has been 
going on for years and needs to be clarified. 

Senator Halligan asked why the sponsor did not go into Title 
41 and make sure grandparents are indeed interested parties. 
Representative Cobb replied that DFS felt it better that 
grandparents be included where they are in the bill rather than 
under Title 41. 

Closing by Sponsor: 

Representative Cobb made no closing comments. 

HEARING ON SENATE BILL 145 

Presentation and Opening Statement by Sponsor: 

Senator Bob Brown, District 2, told the Committee gambling was 
generally prohibited from 1890 to 1972 in Article 3, Section 9 of 
the Montana Constitution. He said the bill would make it necessary 
for the people only to expand gambling in Montana. 

Senator Brown explained the expansion of gambling began with 
the 1974 act. He stated that, following the 1972 Constitutional 
Convention, there was so much gambling legislation introduced in 
1973 that the Select Interim Committee on Gambling was formed. He 
said that committee conducted public hearings regarding 
Consti tutional intent, and it was found that people basically 
wanted those games legalized that had been generally accepted such 
as bingo, raffles, and card games. Senator Brown said these games 
were enacted in 1974. 
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Senator Brown reported that the Supreme Court later decided 
keno was a form of bingo, and when electronic keno machines came 
out, they were automatically approved without the LegislaturE~ or 
the people being involved. He told the Committee that in 1982, 
Ini tiative 92 was placed on the ballot to legalize blackjack, 
punchboards and video poker, but was voted down by a 62-38 percent 
margin. Senator Brown added that video poker and other games have 
been legalized since. 

Senator Brown stated that an estimated $250 million \yent 
through electronic gambling machines or $400 for every man, wornan, 
and child in Montana. He said the Legislature has been asked to 
legalize pull-tabs, punch boards, and more this session, and that 
the Attorney General is concerned that it does not have adequate 
funding to supervise the level of gambling in the state now. 

Senator Brown commented that he was concerned with the 
"casinoization" of Montana, and that he believed the people at home 
would agree. He added that, "the professional people from ll~gal 
gambling will always be present to promote gambling". 

Proponents' Testimony: 

Joe Roberts, lobby for Don't Gamble with the Future, said this 
is the first time a citizens group has lobbied in the Legislature. 
He stated this shows the measure of concern with further expansion 
and encroachment of gambling which is occurring each legislature. 

Mr. Roberts said SB 145 is a legitimate attempt by citizens to 
reclaim their right to vote on gambling issues. He stated ithat 
most had no idea that "casinoization" was sanctioned by the 
Legislature. He added that the people are again seeing issues, to 
which they are substantially opposed, being presented to this 
legislature. 

Mr. Roberts told the Committee Mineral County was one of the 
three counties or iginally voting for gambling. He said SB 145 
returns the power to the people to decide on the expansion of 
gambling. Mr. Roberts explained that Montana has the third most 
permissive gambling legislation in the U.S., causing many people to 
question this legislation. 

Mr. Roberts commented that Senator Brown outlined the other 
reasons to support this bill, and he strongly urged the Committee 
to support Senator Brown's testimony. 

Harley Warner, Montana Association of Churches, said he 
believed the bill would allow Montana people to show they are not 
in favor of all these increases. He said gambling hearings held in 
the state during the past year were scheduled in the daytime making 
it difficult for working people to attend, while gaming people were 
represented. 
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Ron Reiland, International Game Technology, Missoula, said he 
was concerned with the possibility of ambiguity as technological 
advances in the gaming industry have been construed to be gambling. 
He said the bill caused him concerns about the economy of Montana 
and in raising revenue, in addition to restriction of the 
Legislature. 

Larry Akey, Gambling Industry Association of Montana, told the 
Committee that if this bill is based on the explosion of gambling 
in Montana, it is based on a faulty opinion. He stated that Gaming 
Magazine places Montana in the middle, behind North Dakota who only 
offers charitable games. 

Mr. Akey said he believed the figures quoted by Joe Roberts 
were distorted. He stated there were 1800 gambling machines in 
Montana in 1986 and 11,000 in 1991. Mr. Akey explained that there 
were roughly 8500 machines in operation in FY88 and 11,300 in FY91, 
representing a 6-7 percent growth during that period. He also 
stated that the $113 million profit reported for FY90 is a 
distorted figure, as it represents the gross operating margin of 
the industry. 

Mr. Akey said he believes the gaming industry has proved to be 
a good neighbor, providing jobs and tax revenue. He stated that a 
Great Falls Tribune poll showed the people favor black jack by a 
small margin. He commented that confusion has resulted from 
different news reports on the gaming industry. 

Mr. Akey told the Committee the definition of gambling is very 
broad in Montana, so that a fishing derby could be construed as a 
gambling act. He stated that this legislature can refer any 
gambling issue to the people at any time, and asked the Committee 
to give SB 145 a do not pass recommendation. 

Mark Staples, Montana Tavern Association, said he believes 
"the legislative sieve on gambling is tight and working well". He 
added that he also believes the bill unfairly targets one industry 
for this treatment when it is a legal industry. 

Questions From Committee Members: 

Senator Svrcek asked if the Gambling and Wagering Magazine 
were an unbiased source. Larry Akey replied the magazine publishes 
information from a variety of sources who have no direct connection 
to gambling. Senator Svrcek then asked who funds the magazine and 
who advertises in it. There was no response. 

Senator Svrcek, addressing Senator Brown, said people say it 
is the duty of leaders to lead rather than to follow. He stated he 
had seen vast amounts of dollars invested in the initiative 
process, and asked Senator Brown if he were afraid this might 
happen with gambling, giving the industry a "leg out". Senator 
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Brown replied it is a good idea to allow the Legislature to 
legislate, but this instance seems to be a major departure from the 
view of the people, as it is being done incremental - a littlE~ at 
a time. 

Senator Brown stated that the Legislature could thus be 
misleading in this instance and not leading. Senator Brown cited 
the cigarette industry lobby last election, and said it was bought 
by them for $1.2 million. He added that it would be interesting to 
watch the gaming industry try, but that he did not believe it could 
be done. 

Senator Crippen asked for the name of the Chairman of the 
South Dakota Gaming Commission. Mr. Akey replied the Chairman is 
Chuck Lien, and said he had a press release he would provide to the 
Committee. 

Senator Crippen asked what percent of coin machines in Montana 
are owned by out-of-state interests. Larry Akey replied he 
believed it would be 5-10 percent or less. 

Senator Crippen asked if the 1992 date in the bill would not 
give the gambling industry leeway. Mr. Akey replied that date 
could change at any time. 

Senator Crippen told Larry Akey he was "speculating" in his 
statements about the will of the people, and asked him why he would 
do this. Larry Akey replied that the will of the people is best 
represented through elected officials. 

Senator Crippen asked Bob Robinson, Administrator, Gambling 
Division, Department of Justice, if he could report on the number 
of gambling machines in the state. Mr. Robinson replied that 75-80 
percent are owned by distributors or vendors, and 20-25 percent are 
owned by the locations themselves. 

Senator Crippen asked if there were any pending applications 
from out-of-state interests. Bob Robinson told the Committee one 
Nevada place said it would purchase several of the larger routes in 
Montana, but this has not been approved by the Nevada Gaming 
Commission yet. 

Senator Towe stated that language in the gambling laws is 
strictly construed, and the language in this bill would freeze in 
the definition of gambling. He asked if the futures market would 
then be considered to be gambling. Senator Brown replied that no 
changes would take place until 1992. 

Senator Halligan commented that the bill could run the risk of 
sending the wrong message. Senator Brown replied that is a risk 
taken, and said he believes the bill is the one way to give the 
decision to the people. 
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Senator Yellowtail asked about the proposed amendment limi ting 
legislation to fix the problem in existing gambling law. Senator 
Brown replied he believed they could continue to do anything within 
status quo prior to 1992. 

Senator Doherty asked if shake-a-day would have to go to an 
initiative if it were not passed by the Legislature. Senator Brown 
replied that if profit can be obtained, the gambling industry will 
do it. 

Senator Rye stated he did not gamble, but questioned the 
rights of others. He asked what is wrong with "live and let live". 
Senator Brown replied this leads to exploitation that others must 
live with. He stated there is a need to be careful about limiting, 
because getting between gamblers and profit makers could mean 
getting run over. He said greed is a problem. 

Senator Rye commented that we go from protecting the people 
from each other, to protecting the people from themselves. He 
asked if it were not personal responsibility that we are all about. 
Senator Brown replied there is a need to recognize all on earth 
together, and a need to act in the public interest to avoid rampant 
exploitation. 

Chairman Pinsoneault asked Larry Akey if "distortion" was 
actually the word he wanted to use in his testimony. Chairman 
Pinsoneaul t said he hoped the facts would be presented to the 
Committee and nothing else. Mr. Akey replied he did believe the 
figures quoted by Joe Roberts were distorted. He added that the 
legislative process does not apply the same rules of evidence as 
the bench does. 

Senator Mazurek told Mr. Akey he recalled a statement of six 
percent growth following the "distortion" statement. Senator 
Mazurek stated he believes there has been an explosion of gambling 
in the state, and said he is curious about who is distorting the 
facts. Larry Akey replied the figures he quoted are from the 
Department of Justice, and that he used these figures to contrast 
with material presented by proponents. 

Senator Mazurek asked Larry Akey if he would provide these 
figures for the Committee. Mr. Akey replied he would. 

Senator Harp commented that there seems to be a new element 
concerning gambling this session. He requested background 
information on "Don't Gamble with the Future" group. Joe Roberts 
replied that the group is the result of a spontaneous uprising of 
people wi th no financial interests in the gambling industry in 
Montana. He told the Committee it started with a meeting this past 
fall, and that a larger meeting was held in Kalispell to address 
gambling concerns in the Flathead Valley. He said a decision was 
made to attempt the lobby effort to stop the tide now. 
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Mr. Roberts added that a meeting of 200 people was held in 
Billings, and groups in Helena and Anaconda will be meeting sc)on. 
He explained that spontaneous checks are being received in the 
mail, and are coming mainly from urban areas. 

Senator Towe asked Joe Roberts to respond to his statement 
that Montana ranks third in gambling permissiveness among the 
states. Mr. Roberts replied he would attempt to provide 
documentation for the Committee. 

Closing by Sponsor: 

Senator Brown advised the Committee that opponent Ron Reiland, 
identified himself in past sessions as being from Reno, Nevada. He 
stated that in the 1970's pong was a popular game, and seemed to be 
the forerunner of computer games. 

Senator Brown stated he believes the Legislature needs to give 
power to the people to limit gambling. He said there is no 
relationship between dollars lost in gambling and a gamblE~r' s 
ability to pay, but at least there is a relationship bet'Yleen 
property owners and their ability to pay property tax or an income 
earners ability to pay income tax. 

Senator Brown commented that those who do gamble are paying a 
heavy tax for those who don't, and this is inherently regressive. 
He advised the Committee the Governor is proposing a $1.7 billion 
budget for the biennium, and said gambling generated $17 million in 
the current biennium or one percent of the budget. Senator Brown 
compared the $17 million in revenue to the $250 million in going 
through coin-operated machines. 

Senator Brown told the Committee there is no valid industrial 
output; that gambling does not produce and is parasi tical. He 
stated that ultimate individual choice is the power of the people 
to vote. 

HEARING ON SENATE BILL 113 

Presentation and Opening Statement by Sponsor: 

Senator Greg Jergeson, District 8, told the Committee he came 
up wi th the idea for this bill, as dur ing past years he was 
questioned by his constituents on why the Legislature took certain 
actions. He stated that people were not satisfied with the 
decisions being made by the Supreme Court and asked what the check 
and balance system was for that court. Senator Jergeson said he 
did not believe elections allow check and balance on the courts, 
and if the Legislature can override the Governor's veto, the same 
check and balance should apply to the Supreme Court. 

Proponents' Testimony: 

There were no proponents of SB 113. 
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John Alae, Montana Defense Trial Lawyers, said SB 113 is a bad 
idea, as the Constitution is a peoples document and exists to 
control the deliberations of a legislative body. He commented that 
it is a check as the people are free to change the Constitution. 
Mr. Alae commented that this bill asks the Legislature to be the 
balance of reasonableness on its own actions. 

Allen Chronister, Montana State Bar, told the Committee he 
would address the practical problems of the bill. He advised them 
that any decision made by the Supreme Court is up in the air for 
two years; that he did not know what lIoverrideli means or IIruling". 
He asked what would happened if a trial court ruled and the Supreme 
Court overruled, and then the Legislature overruled the Supreme 
Court. 

Mr. Chronister explained that the Court could add a second 
ground to support its decision which the Legislature could not then 
override. He asked what happens to dollars involved in decisions; 
what happens to persons involved in a crime; and what about the 
death sentence? 

Mr. Chronister told the committee there are substantial issues 
of due process. He said a Bill of Attainder is specifically 
outlawed by the U.S. Constitution. He explained that once one 
makes consti tutional that which is unconstitutional a problem 
exists. He stated that, apart from political issues, the wording 
of the bill leaves a lot to be interpreted and leaves many 
questions unanswered. 

Mike Sherwood, Montana Trial Lawyers Association, told the 
committee the judiciary system has integrities and the Legislature 
has its own integr i ties. He said this law would represent a 
significant and unwise shift in responsibility. 

Mr. Sherwood stated that the Legislature is responsible to the 
Constitution. He cited Brown vs. Board of Education and said that 
Court decision may have been overruled under this legislation, but 
the courts made the IIright" decision of conscience. He added that 
he believes SB 113 would create a dangerous situation. 

Questions From Committee Members: 

Senator Towe provided a hypothetical situation wherein the 
people of Montana become upset with the Hutterites or the Church 
Universal and Triumphant (CUT), saying they could not practice 
their religious rites in Montana. He asked Senator Jergeson if 
that was what he wanted to do. Senator Jergeson replied that was 
the reason he put a two-thirds majority in the bill. He added that 
legislators take an oath of office to defend the Constitution. 

Senator Towe asked if the Legislature should be above the 
Supreme Court, and if that were not like saying "we don't like the 
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Governor, so let's replace him with the Speaker of the House". 
Senator Jergeson replied that the ability of the Governor to veto, 
and of the Legislature to override that veto is a check, but there 
is no check on the Supreme Court to provide balance. 

Senator Rye stated that the example of Brown vs. Board of 
Education was good, but if it were not for the Supreme Court six 
prisoners would have been executed in the State during the past 
several years. Mike Sherwood quoted Harpers Index (a nationally 
syndicated column with information from Harper's Magazine) from the 
Missoulian on the number of such deaths since 1920 which were later 
found not guilty. He reported that figure was 128 persons. Mr. 
Sherwood stated that if six people on death row and were not 
executed, that revue by the Supreme Court was probably healthy. He 
told the Committee he was intimately familiar with several of these 
cases, and said the Supreme Court decisions were not an attempt to 
thwart the Legislature. 

Senator Halligan commented that there is real wisdom in the 
U.S. Supreme Court, and said there are certain fundamental rights 
we all have that are beyond the reach of the majority. He asked if 
the bill would not be doing more harm than good. Senator Jergeson 
replied he is not sure the Supreme Court is always the guardian of 
the fundamental rights of individuals. 

Senator Svrcek asked Senator Jergeson 
113 were to pass and the Supreme 
unconstitutional. Senator Jergeson replied 
there was potential for them to do that. 

what he would do if SB 
Court declared it 

he was frustrated that 

Chairman Pinsoneault quoted the saying that, "It's a lousy 
system, but it's the best one we've come up with yet". Senator 
Jergeson responded that he only wanted to add marginal improvement 
to the system. 

Closing by Sponsor: 

Senator Jergeson told the Commi ttee that language in the 
Constitution is not changed by the bill, but it becomes part of 
case law. He commented that the courts have a way of reversing 
themselves, and said the limiting thing in this bill is that it has 
to be done within two years. 

DISCUSSION OF SENATE BILL 87 

Chairman Pinsoneault 
conceptually, a good idea. 

stated he believes SB 87 is, 

Senator Brown said he felt comfortable with the amendment in 
the form of a substitute bill. 

Valencia Lane asked the Committee to wait until January 25, 
1991 to amend and vote on the bill. 
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DISCUSSION OF SENATE BILL 125 

Chairman Pinsoneault asked Senator Towe if his amendments to 
SB 125 were prepared. 

Senator Svrcek advised the Chairman that Senator Cr ippen 
wanted to be present for executive action on SB 125. 

DISCUSSION OF SENATE BILL 43 

Senator Mazurek suggested that there be an amendment to 
address a child as the subject of proceedings. 

Chairman Pinsoneault advised the Committee they would take 
executive action on SB 87, SB 125, and HB 43 on January 25, 1991. 

ADJOURNMENT 

Adjournment At: 11:55 p.m. 

DP/jtb 
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SOUTH DAKOTA G~~ING COMMISSION 

-- PRESS RELEASE --

GAMING COMMISSION CHAI~1AN SA~S 

LIMITED GAMING IN DEADWOOD 

AN ECONO~nCnEVELOl?HENT SUCCESS: 

Nearly $50 million in private capital 

invested in Deadwood's first year. 

The Chairman of south DaKotalg Gaming Com~ission said 

today that private sector report said investment in the 
"~'" 

first year of limited gamin9 in Deady/ood amounted to 

nearly $50 million. And Commission Chair;nan Chuc~ Li~n 

called it "a remarkable economic development success." 

Lien said Wednesday that a survey of Deadwood gaming 

establishments last \veek revealed that privata secto!" 

capital investl!'.ent in Dead1;vood during the first year of 

limited gaming totaled $47.5 million. 

"That's a conservative figure,lr said Lien. "It 

doesn't count privata capital used for operating and 

startup expenses, nor does it count the value of real 

es~ate which was owned by current gamin9 hall operators 

before gaminq commenced. 

I 

I 
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Lien said the survey also found that limited gaming 

in Deadwood has created 1,440 new jobs during summer peak I 

months and SS6 new jobs in the off-season. "That's direct 

employment in the gaminq industry. It doesn't count 

private seetor jobs also created in the construc~ion 

industry or by vendors and suppliers to the gaming 

industry," Lien continued. 

"It is a major economic development accomplishment to 

attract that kina of private capital and to do i~ without 

any taxpayer subsidy," said Lien. 

But Lien also sounded several notes of ¢~ution. 

"We must be careful not to kill the goose that can 

lay many golden eggs fo~ South Dakota's economy. To 

attract and hold this kind of private sector capital . 

investment t we can't oe chan9ing the ta:~ laws every year." 

Lien pointed out that Deadwood gaming "is already a 

heavily-taxed industry. Last year i~ paid state and local 

taxes and fees that amounted to 20-30% of gross income. 

In any other industry, that would be considered a 

confiscatory rate.~ 

Lien continued I tlThese factors are especially 

/ 
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important to bear in mlna as South Dakota faces 

competition from limited gaming in Colorado and on the 

Mississippi River. Gaming is becoming very competitive, 

and w& should be careful not to lose the present aavantage 

we. enjoy. 
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and Washington, D.C.: opernli' 
states, plus D.C. New jurisdict 
three-digit game: Virginia (Ma 
The South Dakota and Arizona 
are prohibited frolll running 
numbers gallle hy law. The G 
lottery Is conducting markel res 
8 numbers g81119 ulllizing a CRn 

The Puerto Rico Loterla Is pel 
the legislature to change the I 
legislation to permit the lotler~ 
a twice-weekly Oil-line lIumlJ( 
in 1990. 
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