
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
52nd LEGISLATURE - REGULAR SESSION 

SUBCOMMITTEE ON NATURAL RESOURCES 

Call to Order: By CHAIRMAN BERV KIMBERLEY, on February 8, 1991, 
at 8:00 A.M. 

ROLL CALL 

Members Present: 
Rep. Berv Kimberley, Chair (D) 
Sen. Esther Bengtson, Vice Chair (D) 
Sen. Gerry Devlin (R) 
Rep. Ed Grady (R) 
Rep. Jerry Nisbet (D) 
Sen. Cecil Weeding (D) 

Members Excused: None 

Members Absent: None 

Staff Present: Roger Lloyd, Associate Fiscal Analyst (LFA) 
Terri Perrigo, Associate Fiscal Analyst (LFA) 
Carl Schweitzer, Budget Analyst (OBPP) 
Theda Rossberg, Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: CHAIR. KIMBERLEY announced the trip to 
the Lewis & Clark Caverns would be on Sunday, March 10th. 

FISH, WILDLIFE , PARKS 

CONSERVATION EDUCATION DIVISION Cont'd. 

Motion/Vote: CHAIR. KIMBERLEY moved to revisit the Watchable 
Wildlife/Youth Education Program. Motion CARRIED unanimously. 

EXHIBIT 6 - February 7, 1991 Minutes (Budget). 
K. Cool, Director FWP said, I would appreciate your reconsidering 
a small portion of the budget modification you rejected 
yesterday. You rejected the $22,900 budget modification for 
Watchable Wildlife/Youth Education which included 64% of the 
general license account and 36% federal funds. We would like you 
to reconsider a recommended revision of using all of the federal 
allocation which would be 75% federal of $8,244 and 25% from the 
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license account which would be $2,748 for a total of $10,992 each 
year. This would provide the educational materials requested by 
the teachers in the Montana school system as well as the 
initiating of teaching children how to fish and having a better 
understanding of fisheries. 

Motion/Vote: REP. GRADY moved to accept the Executive budget for 
$10,992 each year of the biennium for watchable wildlife/youth 
education. Motion CARRIED unanimously. 

EXHIBIT 1 - suggested HB2 Language: 
Mr. Mott said, I have worked on Indirect Costs language with the 
LFA and OBPP and we came up with the following language: "The 
department shall conduct a study of the options and methods 
available for allocating administrative cost to the various state 
special revenue funds managed by the agency. The department 
shall present the findings of its study to the Legislative 
Finance Committee by July 1, 1991, along with its recommendation, 
affected accounts, and any required statute changes." 

Motion/Vote: SEN. DEVLIN moved to accept the language on HB2 as 
presented to the committee. Motion CARRIED unanimously. 

CHAIRMAN KIMBERLEY asked Carl Schweitzer, OBPP if he would bring 
a list of park revenues and the amounts they raise. Mr. 
Schweitzer said, he would do this. 

Mr Cool said, he would like to talk about Management Services and 
Administration. Much of the work done in these two divisions is 
never seen by sportsmen and it is difficult to add any 
modifications or expansions to these programs. However, with the 
growth in FWP and the added responsibilities, I would ask that 
this committee very carefully consider the importance of some of 
the modifications. We took a hard look at expansions in 
Management Services and had to equate those with a very 
restrictive schedule for increases FTE or the reduction in the 
general license account. There is a critical need for additional 
FTE, one in Management Services and one in Administration for 
efficiency in this division. 

HEARING ON MANAGEMENT SERVICES DIVISION 

EXHIBIT 2 - Pages 5 - 12. 
Dave Mott, Administrator Management Services Division reviewed 
the different bureaus within the management services division. 
There are five bureaus: Accounting and Finance, Personnel, 
Planning, Federal Aid and Word Processing. One third of our 
budget is financed with federal dollars. We had 70 - 80 recruits 
last year and as you can see there is a lot of turnover. 33% of 
the budget is funded from state special revenue funds, mostly 
license dollars. 15% is federal dollars and 52% is out of the 
proprietary funds. We also have a warehouse here in Helena where 
we buy uniforms for employees, building materials, etc. 
EXHIBIT 3 - Budget 
Roger Lloyd, LFA reviewed the budget base differences between the 
LFA and the Executive. 
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Technical Adjustment: 
Item A, Hr. Lloyd explained, the move of the planning unit from 
this division to Administration has not been reflected in the 
budget. The actual expenditures for the planning unit are still 
in management services. This adjustment moves the expenditures 
to Administration. The ($10,500) will be offset in the 
Administration Division. 

Item B, Insurance - The LFA did not budget for insurance from 
Tort Claims which perhaps they should have. 

Item C, Audits - This amount is for the auditor other than the 
legislative auditor. 

Building and Ground Maintenance: 
The LFA also included rent in this category, therefore, this 
showed up as a double expenditure of around $75,000. The LFA is 
greater by that amount which it should not be. 

Equipment: 
The Executive budget included $87,000 in FY92 for aircraft 
overhaul and rotors which the LFA did not include. 

Vehicles - The LFA used a 3 year average which showed up in FY92 
for $25,192. 

Transfers: 
Vehicle Differential - the division cannot charge the inflation 
amount from the last time they purchased a vehicle. The LFA did 
not include this to give the legislature time to review it. 

Legislative Contract Authority - the committee has already taken 
action on this item. 

Budget Base Differences: 
Management Services - the difference is due to the different 
basis. 

Vehicle Program - base differences. 

Warehouse Program - base differences. 

Executive Budget Modifications For Program Exoansions: 
Fiscal Management position - adding 1.0 FTE and approximately 
$35,000 each year of the biennium. 

Vehicle Account - there are no FTE and approximately $77,000 FY92 
and $81,000 FY93. 

Budget Review: EXHIBIT 3. 
Hr. Hott reviewed the budget with the committee. 
Personal Services: 
Item A & B, 1 FTE will be transferred to Administration Division, 
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and .75 FTE is a clerical position responsible for handling 
employee applications, personnel files, etc. 

Technical Adjustment: 
Item A - Hr. Lloyd explained the transfer of this position to the 
Administration Division. 

Item B, Insurance - we have insurance which supplements the 
state's self-insurance program on the helicopters and the 
snowgroomer accounts. 

SEN. DEVLIN asked, what kind of insurance do you carryon that 
equipment and how much is the deductible? 

Mr. Mott explained, I am not sure of the deductible amount, but 
if the equipment was totaled, the insurance would cover 
replacement costs. 

SEN. WEEDING asked, in personal services, isn't $46,000 a little 
excessive for .75 FTE? 

Mr. Mott explained, it would be the difference of $46,375 and 
($32,720) for the .75 FTE. Therefore, the .75 would be about 
$13,655. 

Item C, Audits - all purchases over a certain dollar amount have 
to be reviewed by the Administration Division and they charge an 
assessment for reviewing those which would be in addition to the 
legislative audit fees as Hr. Lloyd explained. 

Building and Grounds Maintenance: 
We agree with Hr. Lloyd, this was in the budget twice and can be 
eliminated. 

Equipment: 
Item A, Aircraft Maintenance - the $87,000 is to do some work on 
our aircraft. There are certain standards which need to be 
followed under the FAA. The $87,000 is to replace 5 rotor blades 
which cost $10,000 each. The balance of $37,000 would be used to 
repair components in the engines. This is the same amount 
authorized 2 years ago for repairs. We didn't get the work done 
by the June 30th deadline so the appropriation authority lapsed 
at that time. Therefore, this was continued into the next 
biennium. 

CHAIRMAN KIMBERLEY stated, in the last legislative session, I 
believe we appropriated about $360,000 for a new helicopter, how 
does that relate to this appropriation? 

Hr. Mott explained, this was a 1977 helicopter and when we 
purchased it we inherited some liability for repair and 
maintenance on the blades and engines. 

Hr. Cool stated, we were very fortunate to have been able to 
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purchase this helicopter as the used market is unbelievable. We 
receive about 4 request per month from private companies asking 
if we want to sell any of our helicopters 

CHAIRMAN KIMBERLEY asked, do you use those helicopters to plant 
fish in high lakes and how close to you have to get? 

Mr. Cool said, we now have pontoons on the helicopters. We have 
two old helicopters made in the '50's and one has no market at 
all so we use it for salvage like in "Mash". 

Item B, Vehicles - we have used a replacement 
replacing vehicles with 85,000 to 95,000 miles 
all of our used vehicles at a public auction. 
division and the Department of Highways we can 
people at this auction. 

Transfers: 

schedule of 
on them. We sell 
Between our 
attract a lot of 

Item A, Vehicle Differential - Mr. Mott used a flip-chart to show 
how the vehicle account works. We charge each agency for the use 
of a vehicle including, gasoline, repairs and maintenance and 
insurance. The federal government will not participate in 
inflation factors. What we have in the account now for vehicle 
replacement will not buy a vehicle in a year or two due to 
inflation. We need,to supplement the difference with state 
dollars. The state motor pool has the same problem. 

SEN. WEEDING asked, is that amount reflected in the other 
divisions? 

Mr. Mott said, that is correct. The state is picking up all the 
difference because the federal will not support inflation 
factors. 

SEN. DEVLIN asked, what kind of inflation factor do you use? 

Mr. Mott said, we got the inflation figures from the Department 
of Administration from the most recent purchase of new vehicles 
and it was about a 4% inflation factor. 

Budaet Base Differences: 
Item A, Management Services Program - we had $2,400 in late bills 
which did not get paid in FY90 for printing, office supplies and 
materials. We had a high vacancy turnover in management services 
and when these positions are not filled you are saving about 
$1,000 for each vacancy operation. Also, we did not do any 
maintenance on our copier or word processor in FY90 and we need 
to have a maintenance schedule for our computers and photo copy 
equipment. 

Item B, Vehicles - this is out of the proprietary account. This 
is another area where we had late bills which didn't get paid 
until after the fiscal year and is a case of the LFA and OBPP 
working off of different bases. 
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We had a lot of new programs which were not fully operating in 
FY90 for example, the shooting range program. In FY91 and in the 
future this program will be ongoing. Also, much of the fee 
revenue we had in parks didn't get working in FY90. There was a 
difference of inflation in gasoline which the LFA did not take 
into account. The LFA figured gasoline prices would go down and 
the Executive figured it would stay about the same, which amounts 
to about $2,400 the second year. 

Item C, Warehouse - I talked about the warehouse here. in Helena 
previously where we store different items used in FWP. In FY90 
we spent $253,000 and Executive request for FY92 and FY93 is 
$194,000. Therefore, we cut about $59,000 out of our budget 
request. We had an upgrading of our department uniforms which 
will last for several years so this wouldn't be an ongoing 
expense at this time. The LFA lowered that request by about 
$23,000. 

REP. GRADY asked, do you have enough equipment to handle the 
problem of game damage? 

Mr. Mott replied, this expenditure will show up in the field 
services division. 

SEN. BENGTSON asked, do your people buy their own uniforms? 

Mr. Mott said, no, we buy them so we can retain quality. 

CHAIRMAN KIMBERLEY asked, what kind of equipment do you keep in 
the warehouse for game damage? 

Mr. Mott replied, we have elk panels, blood meal, scare guns, 
fencing materials, etc. 

CHAIRMAN KIMBERLEY asked, do those scare guns do any good? 

Mr. Mott explained, sometimes they do and sometimes they don't. 
The most popular items with the landowner is the elk panels which 
they can wrap around the hay stacks. Our field services 
administrator will review more on game damage. 

SEN. DEVLIN asked, how much of these fencing materials do you go 
back and pick up, like steel posts which are pretty expensive 
items. 

Mr. Mott said, I will have to defer that to field services. 

REP. GRADY asked, what would the cost be for uniforms if your 
people had to buy their own? 

Mr. Cool said, our officers in our enforcement division are 
required to wear specific types of uniforms of which they each 
have an individual budget for. We recycled our old uniforms for 
temporary employees. There is a more restrictive budget for 

JN020891.HM1 



HOUSE NATURAL RESOURCES SUBCOMMITTEE 
February 8, 1991 

Page 7 of 18 

biologists and individuals which are not in the enforcement 
category. The uniform requirements were legislatively mandated 
several years ago. A warden's uniform would cost about $500 and 
another individual would be closer to $100. We don't put all of 
our employees in uniform but we do mark vehicles which is good 
public service. 

Executive Budget Modifications for Program Expansion: 
Fiscal Management position - this is for 1 FTE for this position. 

Vehicle Account - if the committee approves the various 
modifications it will impact our vehicle account. Perhaps the 
committee could wait until they taken action on each item before 
considering this. 

Fiscal Management position: Mr. Mott reviewed this position with 
the committee. 

We are trying to separate the biological functions from the 
fiscal functions. The problem is the size and complexity of our 
budget is different than it was ten years ago. In 1980 we had 18 
funding sources for the whole agency and 11 years later we had 38 
funding sources of which the increased workload is in the 
management services division. All of the increased programs 
impact this division. 

This person would work on preparation of the budget for the 
Governor's office and Mr. Lloyd's review. Allocation of funding 
is the most time consuming of all. We ,appropriate by division 
and funding source and break it down further in about 500 
different areas. This person would also monitor complaints. We 
have to make sure the money is spent for the right purpose. We 
want to maintain our accountability. 

SEN. DEVLIN said, there are several places where we run into late 
payments of bills, will this budget take care of that? 

Mr. Mott said, this will certainly help. 

Mr. Lloyd asked, is this part of indirect costs showing up again 
in a different form? Mr. Mott said, that is exactly right. 

Mr. Cool said, over the 10 year period this is an area you can 
see tremendous gains in efficiency of operation. This area is 
the 2nd highest priority for an FTE that we have. 

EXECUTIVE ACTION 

MANAGEMENT SERVICES DIVISION 

Motion/Vote: REP. GRADY moved to accept the LFA budget. Motion 
CARRIED unanimously. 
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Motion/Vote: SEN. WEEDING moved to accept the budgets for 
Personal Services - Item A, and B, transfer of 1 FTE to 
Administration Division for a difference of $13,655 for the 
remaining .75 FTE. Motion CARRIED unanimously. 

Motion/Vote: SEN. WEEDING moved to accept the Executive budget 
for Technical Adjustment - Item A, transferring planning unit to 
Administration for ($10,500); Item B, Insurance and Item C, 
Audits. Motion CARRIED unanimously. 

Motion/Vote SEN. BENGTSON moved to accept the Executive budget 
for Building and Ground Maintenance. Motion CARRIED unanimously. 

Motion/Vote: SEN. BENGTSON moved to accept the Executive budget 
of Equipment - Item A, Aircraft Maintenance. Motion CARRIED 
unanimously. 

Motion/Vote: REP. GRADY moved to accept the Executive budget on 
Item B, Vehicles. Motion CARRIED 5 - 1 (SEN. BENGTSON voting 
"no") • 

Motion/Vote: REP. GRADY moved to accept the Executive budget on 
Transfers - Item A, Vehicle Differential. Motion CARRIED 
unanimously. 

Motion/Vote: SEN. WEEDING moved to accept the Executive budget on 
Budget Base Differences - Item A, Management Services Program. 
Motion CARRIED unanimously. 

Motion/Vote: REP. GRADY moved to accept the Executive budget on 
Item B, Vehicle Program. Motion CARRIED 5 - 1 (SEN. BENGTSON 
voting "no"). 

Motion/Vote: REP. NISBET moved to accept the Executive budget on 
Item C, Warehouse Program. Motion CARRIED 5 - 1 (SEN. BENGTSON 
voting "noll). 

Motion/Vote: SEN. DEVLIN moved to accept the Executive budget on 
Modification - 1, Fiscal Management position. Motion CARRIED 5 -
1 (SEN. BENGTSON voting "no"). 

Modification - Item 2, Vehicle Account, the committee will 
revisit this item. 

ADMINISTRATION DIVISION 

Mr. Pat Graham, Deputy Director Staff Operations - EXHIBIT 4. 
The Deputy Director of Field Operations administers 8 regional 
offices: Kalispell, Bozeman, Billings, Miles City, Missoula, 
Great Falls, Glasgow and Helena. These offices function as 
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information centers. The supervisor has the responsibility to 
implement all the field programs that are developed for the 
department. Al Elser is the Deputy Director, Field operations. 

Mr. Graham reviewed the staff operations with the committee. 
The Staff Operations has 8 units: Fisheries Division, Parks 
Division, Field Services Division, Resource Assessment, 
Responsive Management Unit, wildlife Division, Enforcement 
Division, Conservation Education and Legal Unit. 

BUDGET REVIEW: EXHIBIT 5. 
Mr. Lloyd reviewed the budget differences between the LFA and the 
Executive for Department of Administration. 

Technical Adjustments: 
Item A, Fish & Game Commission per diem - The LFA did not include 
per diem, which was an oversight. $7,000 was spent in FY90 which 
should have been included in the LFA. 

Item B, Rent - this was for the new region 8 which the LFA did 
not include. 

Item C, Planning unit Move - this is the move from Management 
Services which offsets the amount of $10,500. 

Item 0, Legal Books Printing - the books which are printed in 
even numbered years for $6,600 should be taken out of FY93. 

Item 0, Personal Vehicles - the Executive contains $1,146 more 
for vehicles which they need. 

Internal Reorganization: 
Item A, Moving FTE from Management Services to Administration. 
Item B, Moving 1 FTE from Field Services to Administration. 
Item C, Moving .50 FTE from Parks to Administration. 
Item 0, Moving .15 FTE from Parks to Administration. 

overtime: 
Actual expenditures in FY90 was used by the LFA. 

Headquarter's Fixed costs: 
The LFA did not include costs for the new headquarter's in Miles 
City and Billings. 

Fleet Charge: 
The committee took action on this accepting the Executive budget 
for $722 each year. 

Strategic Plan Printing: 
Nothing was spent in FY90 which was the LFA base and they are 
requesting $5,500 for FY92. 

Capital: 
The LFA did not include replacement and repair of mechanical 
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Legislative Contract Authority: 
The committee took action on this accepting the Executive budget 
for $100,000 each year. 

Budget Base Differences: 
These are due to the differences in the base between the LFA and 
the Executive. 

Executive Budget Modification For One-Time-Only Programs: 
Item 1, Salinity Control - the committee is recommending this be 
a biennial appropriation if approved. 

Item 2, Sikes Act - this has to have 50% matching federal funds. 

Item 3, Predator Control - this modification was approved last 
session for an additional $20,000 to be used as a grant to the 
Department of Livestock to control predators. The total will be 
$110,000 grant each year to the Department of Livestock. There 
is also a request for $34,00 each year for executive 
reorganization to transfer to DSL for administration of dams. 

Legal Services: 
This is for $12,300 each year of the biennium. 

Executive Budget Modifications for Program Expansion 
This includes Legal Services, Tribal Relations, Interagency 
Support, Geographic Information Systems and Regional Office 
Support. This is for a total of 1 FTE and $240,000 for FY92 and 
$230,000 for FY93. 

Biennial Appropriations: 
Salinity Control - The committee requests this be a biennial 
appropriation if approved. 

Sikes Act - The committee requests this be a biennial 
appropriation if approved. 

House Bill 2 Language: 
This language was contained in HB100 of the previous session on 
Salinity Control. The department indicated they wish 
consideration of similar language. See EXHIBIT 4. 

Mr. Schweitzer suggested moving "dams" out of predator control 
for $34,000 into Item 6. of Executive Budget Modifications. 
There is no FTE involved. 
Mr. Lloyd said, in the past this committee has not taken action 
on reorganizations and moving the "dams" to Item 6 of the 
Modifications would be one of these. 

Mr. Lloyd explained, contained in current level is $90,000 which 
FWP had authority to transfer Livestock Division. The $20,000 is 
an additional budget mod. contained in the last session and the 
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legislature indicated that was not to be in this year's budget. 

Mr. Graham continued with his testimony. He said he wanted to 
review some of the things the agency would be facing in the 
future. In the base budget adjustments is an area to enhance 
training in responsive management in the department. We are 
trying to improve our human relations within our people customer 
services. Our people are highly trained in the technical area 
but not in human relations. Some people learn defensive 
mechanisms to avoid those situations. We want to treat people 
who make mistakes in a more positive way. There are people who 
are criminals and we have to treat them differently. There is a 
need for better understanding between our geologists and 
landowners. 

Mr. Graham showed a video to the committee on how the department 
could improve its relationships with the public. 

BUDGET REVIEW: EXHIBIT 5. 
Mr. Graham reviewed the budget with the committee. 
Technical Adjustments: 
Item A, Fish & Game Commission per diem - the LFA left this out 
of the budget and we would like to have this reinstated. 

Item B, Rent - Thia,is additional rent for the new region 8 
headquarters. 

Item C, Move from Management Services to Administration - $10,500 
which is offset in the Management Services Division. 

Item D, Legal Books Printing - We would like to reduce the budget 
for $6,600 as we print these books in even numbered years and we 
will not be printing in FY93. 

Item E, Personal Vehicles - This vehicle mileage adjustment was 
reviewed previously. 

Internal Reorganization: 
Item A, Moving 1 FTE from Management Services to Administration. 
This position was filled by a person with a biological 
background. We have 550 independent work plans for biological 
staff. 

Item B, Moving 1 FTE from Field Services to Administration. 
This position is for our region 8 supervisor to provide better 
response in the Helena area. 

Item C, Moving .50 FTE from Parks to Administration. 
Staff and support person for region 8. 

Item D, Moving .15 from Parks to Administration. 
Staff and support person for region 8. 

overtime: 
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We ask for your consideration for overtime. 

Headquarters' Fixes costs: 
Most of the costs are for gas, electric and sewer in the regional 
headquarters at Butte, Billings and Miles City. Also, a portion 
of this budget is for building upkeep. 

SEN. DEVLIN asked, what happens to the old headquarters building 
in Miles City? Do you rent that out? 

Mr. Cool said, our initial intent was to use this as a vehicle 
maintenance shop. 

CHAIRMAN KIMBERLEY asked, what about the one in Billings, that is 
a big quonset hut and a sizeable amount of property? 

Mr. Cool said, hopefully we will be able to liquidate that as it 
is in a residential area. The money would go back into a trust 
fund for land management. 

REP. GRADY asked, Mr. Lloyd don't you figure in a higher cost of 
a new building? 

Mr. Lloyd said, I used the FY90 figures as the base and didn't 
add any additional ,costs of the new building which hadn't been 
completed yet. 

SEN. WEEDING asked, do you use solar efficient energy in these 
buildings? 

Mr. Graham said, the newer building are larger facilities than 
the old ones, so the energy efficiency is not at great. 

Mr. Cool said, I believe SEN. WEEDING you are referring to the 
improvements in energy efficiency that went into the state 
hatchery such as Lewistown. 

SEN. BENGTSON said, there are always additional costs when they 
want a new building. It is always bigger and is going to be more 
efficient and because of inflation it always costs more. 

Mr. Lloyd said, the legislature approves the capital projects of 
building new headquarters and fisheries. This also ties you into 
additional costs as you are seeing here. 

Fleet Charge: 
Action has been taken on this item. 

Strategic Plan Printing: 
We print this approximately every 5 or 6 years, the last time was 
1985 and that is why there is a one-time cost of $5,500. 

Mr. Cool explained, it represents some statistics in what we are 
doing and where we are going administratively. It will provide a 
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strategic plan in the future which will direct the agency and 
hopefully provide the information in terms of change modules 
rather than just using a certain number of animals or a certain 
number of acres. 

Mr. Graham said, we are trying to get more public involvement 
rather than just internal input in the strategic planning. 

Mr. Cool said, in this agency we have about 500 employees who 
have a bachelor's degree, many have a master's degree and many 
have PHD's. I have said, if we could ever capture all of their 
energy we could accomplish anything we want. The difficulty is, 
we each second guess each other's functions. It is not like 
dealing with a labor force, these people are highly educated. 

Capital: 
Replacement and Repair of Mechanical Systems in Headquarters -
Mr. Graham said, some of the problems we are having is a heating 
system in the Missoula region needs to be addressed, we need a 
cinder box storage in Kalispell, an exhaust system is needed in 
the Wildlife lab, the smell was terrible and MSU was glad when we 
moved out. The Billings office needs some fencing. 

REP. GRADY asked, you can't do all those things with $10,000 can 
you? 

Mr. Graham said, we won't take care of all the problems at once, 
but I wanted to give you some examples of the needs. The cinder 
block storage would cost about $4,000 alone. 

Legislative Contract Authority: 
The committee has taken action on this item. 

Budget Base Differences: 
This falls into three basic categories; contracted services, 
repair and maintenance and late bills. 

Contracted Services - in FY90 we only spent 30% of the amount 
authorized. 

Land Management - we are trying to develop more cooperative 
management or partnerships. The access sites all operate 
independently. They have their own garbage haulers and care 
takers, etc. for each one. We would like to try and combine some 
of those services and have them under a single management and 
possible save some costs. 

Responsive Management: Change - how you could facilitate, who 
you are and how you act. Marketing - training our employees in 
understanding our customer wants and designing programs which 
satisfy those needs. Conflict Resolution - training our people 
in how to handle conflicts with the people and landowners. We 
feel this is important, both for the moral of our employees and 
the public to provide this training. City Survey - we would like 
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to find out what the public expectations are and what programs 
they are willing to pay for. Endangered Species Policy - we 
would like to do more with endangered species act to provide the 
flexibility with the management of grizzly bears, etc. Also, 
have some policy review of some of the problems which come before 
the director. 

The other differences were reviewed previously. 

Executive Budget Modification for One-Time-Only Programs: 
Salinity Program - This was a report back from the last session. 
$125,000 of the amount budgeted is earmarked funds for the upland 
game bird program and we would like to transfer that amount from 
the Department of Administration to the wildlife program and 
reduce the budget by $25,000. 

Sikes Act: 
This was a proposal to charge a federal access fee to generate 
more money. Our analysis was, the public wouldn't be too 
supportive of an additional fee and it wouldn't be cost effective 
for the administration. It would be more effective to provide 
that match out of the current license account. This was 
implemented by the staff of BLM and the forest service. There is 
an advisory committee set up to review recommendations which is 
funded by federal and state agencies. 24 projects had been 
approved the last biennium and 21 of them have been implemented 
at a cost of $111,650 to the state and $85,000 in federal funds. 
The $150,000 in the budget is half state funds and half federal 
spending authority. The federal spending authority was not 
utilized. Our recommendation would be to cut the federal portion 
of that down to about $10,000. This would be $170,000 biennial 
appropriation. 

Predator Control: 
The LFA previewed this in the budget review. 

Legal Services: 
This is to pay for contracted services, attorney fees, court 
costs, expert witnesses, etc. We are currently contracting with 
the Attorney General on the bison issue. 

Executive Budge Modifications for Program Exnansion: 
Legal Services - we have 3 attorneys which is less than the other 
agencies. We are involved in a lot of regulations, such as 
leasing, land access, hunting license, fishing license, etc. 
Enforcement personnel is also part of our legal services. The 
department needs a 4th attorney to handle the increase legal 
needs. We would consider a paralegal position which would be a 
$15,000 savings. 

Tribal Relations - EXHIBIT 6. 
There are 7 reservations in Montana and the issues we deal with 
in regard to hunting and fishing are not issues we initiate. 
There is an increasing interest in management of land, animal and 
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fishing within the tribes. We have a liaison person in the 
directors office which initiates contact with tribes to maintain 
some level of communication. They are all different, they have 
different treaties and different needs. This modification would 
provide contacting and reviewing specific issues within the 
tribes. 

Mr. Schweitzer asked, was it the Crow tribe who said they own all 
the land on the Big Horn River and now they are saying that 
includes all the tributaries and you have to get permission to 
fish there? 

Mr. Graham said, the issue was whether or not people could fish 
on private land in the Little Big Horn River. Our attorneys say 
they can and the tribes say you cannot. We would prefer to 
settle this out of court because we usually lose 9 out of 10 
cases. 

Interagency Support -
This was a request of $25,000 increase to the Natural Resources 
Information System which is doubling the department's 
contribution. This would reduce the NRIS by a like amount. 

Mr. Schweitzer said, the state library needed some additional 
funds and instead of using general fund we suggested using 
license dollars because FWP also uses the system. 

Geographic Information System -
The purpose for this system is to automate our resource inventory 
and data base system. This is to support our management 
decisions such as the Department of State Lands. It also allows 
us to improve working relationships with federal land agencies. 
The data is also available to the public. The lands are mapped 
by jurisdiction, ownership, vegetation type, soil and elevation. 
We can analyze this information to see what kind of animal would 
adapt to a certain area and what the impact would be. 

We are requesting sufficient funds to allow us to initiate pilot 
projects for the potential use of GIS and evaluate type of 
equipment needs, what the cost and benefits would be. Therefore, 
we could come back to the next legislative session and report our 
findings. We could tie in directly with university systems 
capabilities. 

REP. GRADY said, you have 5 different agencies essentially doing 
the same thing. Can't we somehow consolidate what some of the 
others have already done? 

Mr. Cool said, we can do that and it would enable us to utilize 
their data and hardware for wildlife needs. 

Mr. Graham said, we are not talking about developing a separate 
system, we want to develop a linkage to have access to other 
information data that the other departments have. 
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Regional Office Support -
This is a request for additional FTE for the regional offices. 
These offices provide a better service to the public. We also 
have developed a volunteer program which has allow us to provide 
more benefits to the parks which includes contracted services for 
snow removal, lawn care and headquarter security. 

Dams: 
Defer action on this item. 

Biennial Appropriations: 
We would like to have the Sikes Act budget and the Salinity 
Control budget made a biennial appropriation. 

EXECUTIVE ACTION 

ADMINISTRATION DIVISION 

Motion/vote: REP. GRADY moved the LFA budget for the 
Administration Division. Motion CARRIED unanimously. 

Motion/Vote: SEN. BENGTSON moved to accept the Executive budget 
on Technical Adjustments; Item A - Per Diem, Item B - Rent, Item 
C - Planning unit Move from Management Services to 
Administration, Item D - Legal Books Printing. Motion: CARRIED 
unanimously. 

Motion/Vote: SEN. BENGTSON moved to accept the Executive budget 
on Internal Reorganization; Item A,B,C,D - Transfer of FTE to 
Administration from Management Services, Field Services and Park 
Services, a total of 2.75 FTE. Motion CARRIED unanimously. 

Motion/vote: REP. GRADY moved to accept the Executive budget on 
Headquarters' Fixed Cost. Motion CARRIED 5 - 1 (SEN. BENGTSON 
voting "noll). 

Motion/vote: SEN. BENGTSON moved to accept the Executive budget 
on strategic Plan Printing for $5,500 for FY92, this is to be a 
one-time-only appropriation. Motion CARRIED unanimously. 

Motion/vote: SEN. WEEDING moved to accept the Executive budget 
on Capital - replacement and repair of mechanical systems in 
headquarters. Motion CARRIED 5 - 1 (SEN. BENGTSON voting "noll). 

Motion/vote: SEN. BENGTSON moved to accept the Executive budget 
on Budget Base Differences. 

REP. NISBET asked for a break down on the base differences of 
responsive management. 

Mr. Cool said, the training for that program amounts to about 
$30,000 per year for a contracted trainer. These are 3 day 
training sessions at a time. 
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CHAIRMAN KIMBERLEY asked, in the differences which of these are a 
one-time-only program? 

Mr. Graham said, contracted services, citizens survey, endangered 
species policy and efficiency audit. 

SEN. BENGTSON asked, were some of these items included in the 
current level budget base? 

Mr. Lloyd said, no they are not. 

REP. GRADY said, there is a definite need for training in these 
fields with management and I support this program. 

Mr. Schweitzer said, contracted services is a one-time-only 
program and if it shows up in the next biennium we will certainly 
take a look at it. 

REP. GRADY said, in regard to late bills, isn't there something 
that can be done about this instead of this happening every year. 
I realize there are some bills that come in late. 

CHAIRMAN KIMBERLEY said, he didn't remember any of these late 
bills last session. 

Mr. Mott said, the reason it didn't come up last session is the 
LFA and Executive both worked off the same base. Some of the 
reasons of late bills, were we had 2 positions which were vacant 
just before the books closed and we didn't get them billed until 
after the dead-line. Hopefully, we will have this taken care of 
next time. 

Mr. Graham said, we tried to go to quarterly billing such as the 
universities and some didn't come in until the fall. 

Mr. Lloyd said, we will be hearing about late bills from the 
other agencies as an explanation of the base differences. 

Substitute Motion/vote: REP. NISBET moved to segregate out from 
the Base Differences the Responsive Management for Contracted 
services of $30,000 per year. Motion CARRIED 3 - 2 (SEN. BENGTSON 
and REP. GRADY votinq "no"). 

Amended Motion/vote: SEN. BENGTSON moved to accept the Executive 
budget of Budget Base Differences for the remainder of $108,539 
for FY92 and $111,148 for FY93. Motion CARRIED unanimously. 

Motion/vote: REP. GRADY moved to accept the $30,000 budget each 
year for Responsive Management. Motion CARRIED 4 - 1 (REP. 
NISBET votinq "no"). 

Motion/Vote: SEN. WEEDING moved to accept the budget of $170,000 
for the biennium for Modification Item 2 - Sikes Act. Motion 
CARRIED unanimously. 
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Motion/vote: SEN. BENGTSON moved to approve $20,000 each year of 
the biennium for Item 3 - Predator Control and move $34,000 
biennial appropriation down into Program Expansion Modifications 
under Item 6 - Dams, FWP. Motion CARRIED unanimously. 

Motion/vote: SEN. BENGTSON moved to accept the Executive budget 
on Item 4 - Legal Services under One-Time-Only Mods. Motion 
CARRIED unanimously. 

Motion/vote: REP. GRADY moved to accept $35,000 each year for a 
paralegal position and also moved the Executive budget on Item 
2 - Tribal Relations, Item 3 - Interagency Support, Item - 4 
Geographic Information and Item 5 - Regional Office Support. 

SEN. BENGTSON said, I am not going to vote for any of them as 
these are program expansions. I do not believe we should add 
additional license fees for these programs. 

REP. NISBET said, he would like to segregate these items. 

Motion WITHDRAWN. 

ADJOURNMENT 

Adjournment: 12:00 P.M. 

THEDA ROSSBERl) Secretary 

BK/tr 
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Suggested House Bill 2 Language 

The department shall conduct a study of the options and methods available 

for allocating administrative costs to the various state special revenue funds 
• 

managed by the agency. The department shall present the findings of its 

study to the Legislative Finance Committee by July 1, 1992, along with its 

recommendation, affected accounts, and any required statute changes. 
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--- WORK PLAN / PROJECT DESCRIPTION 

1. SBAS Project No.: 9831A Fiscal Year: 1991 

5. Project Title: Legal unit Staffing-4th Atty. 

6. Project Manager: Bob Lane 

7. Budget Total $ 44987 

8. Number of FTEs: 

EJ(HtSlt J ..... 
') _ f/C{ I ..J 

OATE.....-z" 
HB ':flu] ~qd Iv 6tQ 

Cd-r ;; 
6"'u...'.,.. "10 c,1'J-,v-(. 

"~I. -wit I!n/" c.r..r /IM..f-..... 
.j ~~5t'1 tH,,-a 

~ 

Total: 1.00 
Perm Base: 0.00 

Perm NonBase: 0.00 
Temp Base: 0.00 

Temp NonDase: 0.00 

9. Is this a continuing project? Y Complete (YRMM): 

10. Project Priority: DIR: PGM: REG: H 

11. Is funded by redirected funds? N Amt Redirected: $ o 

12. Describe how this project relates to priority issues. 

The Legal Unit needs a fourth attorney to adequately meet the legal 
needs of the department. The demands or requirements for legal 
services have increased since a third attorney was added three years 
ago to the point where four attorneys are needed to handle the 
requirements for legal services in the department The need for 
four attorneys is fully discussed in a memo to Pat Graham entitled 
ilLegal Staffing Requirements." A legal staff of four attorneys is 
conservative compared to other resource agencies when the 
diversity and complexity of issues, the number of employees in the 
agency, and the agency budgets are compared. 

13. What are the objectives & benefits that will result? 

Fully staffing the Legal unit with a fourth attorney will 
enable the Legal unit to meet the legal service needs of the 
department. This will provide the resources to concentrate on 
proiority tasks as they are assigned or that develop without 
compromising either these priority duties or the other legal service 
needs of the department. 

The present staff of three attorneys will only be able to do 3/4 the 
work of four attorneys. continuing with three attorneys will make 
it impossible to meet all of the department's needs for legal 
services. Because court cases, administrative hearings, the 
immediate needs of divisions and administrators, and other deadlines 
set much of the priorities for the Legal Unit, it will not be 
possible to effectively prioritize a four attorney workload for 
three attorneys. However, past experience supports a conclusion 
that four attorneys can meet the needs of the department. 

14. List tasks to be accomplished and time frames for completion 

The tasks to be performed are those in the Legal Unit's Work Plan. 
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MEMORANDUM 

TO: Pat Graham 

FROM: Bob Lane~~ 
RE: Legal Staffing Requirements 

DATE: January 30, 1990 

EAHlbl i _~;.....--
. .2-y/C// 

This is in response to your memo requesting that I identify the 
legal staffing needs of the Department. You have requesb:=d an 
estimate of staffing time under three scenarios. I have 
concentrated on the third request and have related the first two 
scenarios to the estimates for the third scenario. That request 
asks for an estimate of the level of effort to meet the needs of 
this agency for legal services. Then the other two scenarios will 
be addressed to the best of my ability. 

The function of legal counsel wi thin the Department cannot be 
properly analyzed by simply attempting to assign numbers to tasks 
as variable as the work requirements that the legal unit faces. 
The most accurate understanding of legal counsel's function depends 
on an analysis of the nature of our function and of the 
considerable experience that the attorneys for this Department have 
in serving this Department and in agency legal practice. 
Therefore, this memo will first provide a narrative analysis of our 
Department's requirements for legal services. In this way I hope 
to best communicate the legal service needs of the Department and 
to give some meaning to my attempts to quantify legal services by 
estimating time spent on discrete tasks. 

The most meaningful and accurate analysis is the simplest: the 
track record in serving this Department of three hardworking, 
dedicated and efficient attorneys who have an outstanding depth of 
experience in agency legal practice. Generally, the quality of 
legal service and the efficiency have both been excellent. The 
high quality and effectiveness of our work is generally 
acknowledged by other attorneys and the staff of this Department. 
The considerable legal experience, along with the work habits of 
our attorneys, have contributed both to a high level of efficiency 
and to mature judgments as to the level of effort appropriate to 
specific legal tasks. These statements are made, not as a form of 
boasting, but to document the justification for relying on our 
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experience within and without the agency as the basis for 
determining the Department's legal staffing needs. 

Our experience has shown that three attorneys are not able to 
adequately meet the legal needs of the Department. This is not to 
say that as part of an agency team we have not done our part to 
help accomplish Department goals. We have helped to manage, 
protect and enhance the natural resources and, therefore, have a 
pride in the Department's accomplishments. However, programs have 
been adversely impacted or potentially adversely impacted because 
the workload has made timely and complete responses impossible in 
all cases. This has included responses to some needs that are 
late, from a few days to weeks to months, and responses in some 
cases that are too superficial to insure a reasonable level of 
confidence in the work product. This is not a description of all 
of our work. The majority of the work is timely and competent. 
However, the incidents of lateness and the incidents where there 
was not enough time to insure the job was done with prudent care 
occur often enough to serve as a warning signal, especially where 
other causes such as inexperience or inefficiency are not present. 
There is no paradox that our legal work is generally held in high 
regard in the agency' and is recognized as being valuable while, at 
the same time, it is also generally recognized that the present 
legal resources do not adequately meet the needs of the Department. 

Even more significant to an analysis is the recognition of a number 
of Department programs and goals that are now being started or will 
be started in the near future which will benefit from the services 
of legal counsel. In these efforts, legal advice will be an 
indispensable component. Specifically, the areas in which there 
will be or may be increased workloads include water reservations, 
water leasing, the state water plan, tribal issues, land and 
easement acquisition, revision of the fish and wildlife statutes, 
development of personnel policies, and the Superfund litigation. 

The first of these areas, water and fisheries related matters, 
needs more attention than our workload presently allows. The need 
for legal assistance will increase as the Department's involvement 
in water matters increases. Both the Clark Fork River and the 
Missouri River basin water reservation processes will be entering 
into their more formal stages, with the Clark Fork River water 
reservation hearings realistically planned for this summer or fall. 
The legal component will be considerable in helping prepare for the 
hearings, representing the Department during the hearings, and 
writing the briefs following the hearings. Both water leasing and 
the state water plan have analyses of water law issues as major 
components and, consequentially, the Department's efforts will be 
aided by timely and careful legal advice. 
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The extent of issues dealing with tribes is difficult to predict 
for the immediate future, but easy to anticipate in the longer run. 
The number and extent of tribal issues may very well vary in the 
short run from almost no activity to more work than one attorney 
working full-time could handle. Generally, the timing and number 
of tribal issues are beyond the Department's control. However, 
based on the experience in other states and our own experience, 
there are a considerable number of unresolved issues that will have 
to be dealt with in the relatively near future. 

The need for legal involvement in land and easement acquisitions 
by the Department is steadily growing. The legal unit has 
extensive expertise in land transactions, including conservation 
easements, but our ability to effectively use that experience 
depends on adequate staffing. 

The Department needs to and plans on revising our statutes, 
particularly with an eye towards enforcement. This has always been 
identified as a task that would need to be contracted out because 
it requires a concentrated block of time that would not be 
available under any anticipated staffing level. However, the 
revisions will still require considerable legal staff review in 
order to benefit from our inhouse experience. 

The development of personnel policies is an area where increased 
participation by legal can be an integral and contributing part of 
the development of these policies. There is no question that the 
Department needs to develop policies in many areas and has had this 
need probably throughout our history. The Department has not been 
adequately staffed to meet this need and at least one attempt to 
contract out the development of a personnel policy manual failed. 
Now that a personnel manager has been added to the staff, the 
Department has the capability to develop personnel policies to at 
least meet the most critical needs. In effect, the addition of 
personnel staff will increase some of the demands on our legal 
services because we will be reviewing and contributing to policies 
that would not otherwise be developed. Also, the legal staff in 
the past has been involved in personnel matters, such as grievances 
and discipline. The amount of our involvement will not likely 
decrease, but our efforts will be better focused now that a 
personnel manager has been added. Previously we helped fill in 
many of the gaps in personnel services created by understaffing. 
Much of our efforts were in areas we are not trained for. The 
legal staff will now be able to concentrate on those issues that 
require legal counsel, with the result of better overall personnel 
services for the agency. 

The legal services from this Department required to pursue the 
natural resources damage litigation has been partially addressed 
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with the full-time assignment of Fred Robinson to this litigation. 
However, the total resources, legal and technical, needed to 
adequately meet this challenge has not yet been addressed by the 
trustees. It will take a great deal more than Fred and one or two 
other attorneys. Al though the estimates in this memo of the 
Department's staffing needs exclude the Superfund litigation 
because of Fred's assignment and because a formulation of the 
state's approach has not yet been dealt with, it is realistic to 
assume that this Department will be expected to contribute more 
legal effort even if the bulk of the needed legal resources are 
met in other ways. Therefore, a minimum amount of time, not 
counting Fred, has been estimated for this effort. 

With the above background, I will attempt to answer your request 
for staffing needs under three scenarios. The staffing needs are 
expressed in FTEs on a yearly basis. The needed level of effort 
will be given as a range where appropriate to realistically express 
the variables in our workload, with the average being the figure 
that can be added cumulatively to estimate a total workload. The 
third scenario is answered first to estimate the time necessary to 
adequately address the Department's need for legal services. This 
is identified as th~ Projected Workload for the legal unit. 

Projected Workload 

Average Range in 
in FTEs FTEs Workload Area Qualification 

1) N/A N/A Legal Research This area is a 
component of all 
other areas. 

2) 3/4 1/2-1 Litigation 

3) 3/8 1/4-1/2 Personnel matters 

4) 1/4 0-1/2 Legislation This effort 
requires about 1/2 
an attorney, but 
the work is for 
every other year 
with the work 
concentrated 
during the 
session. The 
average is 
therefore 1/4 PTE. 

5) 1/4 1/4 Rulemaking 
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6) 1/2 1/2 

7) 1/16 1/16 

8) 1/8 1/8 

9) 1/8 1/8 

10) 

11) 1/16 1/16 

12) 3/8 1/4-1/2 

13) 3/8 1/4-1/2 

Leases, contracts, 
real estate 

Liaison on contracting 
for attorney 

Represent DFWP at 
meetings 

Represent DFWP before 
Fish and Game Commission 

Coordinate as appropriate 
with department training 

Water adjudication 

Clark Fork/Missouri 
water reservation 

other water issues 

The only presently 
retained counsel 
is for the SB 76 
water adjudica
tion. This 
effort would 
increase slightly 
with each 
contracted 
attorney. 

This estimates the 
work not repre
sented in other 
areas 

An effort that 
virtually has not 
existed, but that 
could be valuable 
to the department. 

Presently 
contracted out and 
has been for the 
whole adjudication 
with inhouse 
counsel now 
handling only a 
small fraction of 
the workload. 

This effort has 
been adjusted 
slightly because 
some of the time 
is already counted 
under litigation. 



Memorandum 
January 30, 1990 
Page -6-

14) 1/4 

15) 1/2 

16) 1/16 

17) 1/8 

18) 3/16 

1/4 

1/4-3/4 

1/16 

1/8 

3/16 

4 3/8 

Natural Resources 
Damage Litigation 

Tribal issues 

Fish and Game Laws/Rules 
(advise and consult with 
county attorney) 

Supervision of the Legal 
Unit 

continued Education 

TOTAL FTEs 

This may be low 
depending what the 
Department's total 
contribution will 
be. 

Keeping up with 
the latest 
decisions and 
developments is 
a requirement of 
all attorneys. 
This is computed 
by assuming 3 
attorneys with 
1/16 of their 
individual time 
for this effort. 

The above estimate of workload includes two areas not on your 
original list, but which are necessary for a complete summary. The 
supervision of the Legal unit is a duty of the Chief Legal Counsel. 
Also added was a fraction of each attorney's time for continuing 
education which includes studying the latest decisions of the state 
and federal courts (primarily decisions of the Montana Supreme 
Court and united states Supreme Court) and keeping abreast of 
developments in the areas that we specialize in, such as water law, 
administrative law, personnel law, etc. As a condition to 
practicing law in Montana, attorneys are required to pursue a 
minimum level of continuing legal education. 

The first scenario asked for a summary of the workload over the 
past year or so with the three attorney unit as we were 
functioning. The above estimate also serves as a summary for this 
scenario especially when viewed in light of my initial 
qualifications in this memo. The above estimate of workload is our 
present workload as we face the corning year. We have had the 



Memorandum 
January 30, 1990 
Page -7-

./ 

EXHIBit:) i 
'J - rAy! 

DAT~ "7- ' 

HB~'if:£dA 

present demands for some time. The workload has grown over the 
five years that I have been with the Department. When I came here 
there was a sufficient workload for three attorneys although there 
were only two. Being understaffed has been the consistent status 
of the legal unit and this conclusion is bolstered by the 
experience of the Department's former Chief Legal Counsel, stan 
Bradshaw. As we discussed at a Policy Planning Committee meeting 
a few months ago, the impact of having a workload for four 
attorneys but having only three attorneys was that many important 
issues were not receiving the thorough attention by the legal staff 
that the Department deserves and some issues or programs were being 
put on the back burner. It is difficult in a service function such 
as ours to effectively prioritize services that need to be done. 
Prioritizing means either that the Department abandons some 
programs because legal services cannot be provided or that those 
programs proceed without legal input with the Department taking the 
risk. Neither should be considered acceptable. 

The second scenario asked for a summary of the workload under the 
present situation of Fred working full time on the natural 
resources damage litigation and two remaining staff attorneys. 
Again, the above estimate serves as a summary for this scenario. 
The workload does not change. The only option is to chose, if it 
is possible, which tasks would be done and which would not be done. 
It may be difficult, if not impossible, to make deliberate choices. 
My experience has been that under similar circumstances the "brush 
fire" too frequently gets preference over more significant issues 
or programs. The impact of this manner of making decisions is 
often felt most strongly in the future because many significant 
issues are ignored until an effective contribution is no longer 
possible. 

It is important to emphasize that the natural resources damage 
litigation has essentially not been considered in this analysis. 
This memo describes the workload that exists exclusive of the 
Superfund litigation. The resource needs of the state to 
competently and adequately handle this litigation still have not 
been addressed, let alone successfully resolved. 

My conclusion is that without four staff attorneys the programs 
and goals of this agency will be adversely impacted. Because Fred 
has been assigned full time to the Superfund litigation, there are 
presently two attorneys confronted with a workload for four 
attorneys. 

One additional topic still needs to be discussed in this memo. I 
understand that consideration is being given to contracting with 
private counsel as a way of meeting some of the legal needs of the 
Department. It is my opinion that this option is not cost 
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effective nor does it offer any other benefits over inhouse 
counsel, except in limited circumstances. Historically, agencies 
retained outside counsel in the 1960's, but concurrent with the 
executive branch reorganization in the early 1970's agencies 
started meeting their legal needs with inhouse counsel. Now, 
almost all the legal needs of agencies are met with inhouse counsel 
with the exceptions being for specialties that the agencies deal 
with infrequently, for special ties where agencies would have a 
difficult time attracting attorneys experienced in the area, or for 
short-term needs that do not justify employment of a full-time 
employee. 

While agencies were meeting most of their needs by employing staff 
attorneys in the 1970's, some agencies also retained outside legal 
counsel. This practice became a sUbstantial political liability, 
sealing the demise of retaining private counsel for the normal and 
expected legal services of agencies. One of the prime reasons for 
going to inhouse counsel is the very high cost, comparatively, of 
contracting with private counsel. This is also one of the prime 
reasons that employing private legal counsel became a political 
liability. As a response, then Governor Schwinden established the 
Legal Services Review committee whose principle charge is to ensure 
that outside counsel are not retained by contract where the legal 
needs can be met by inhouse counsel at a lower cost. Governor 
Stephens has continued the Legal Services Review Committee. 

It costs about four times as much to contract with outside legal 
counsel as it does to obtain the same services from inhouse 
counsel. In graphic terms, this means that to obtain services 
equivalent to those provided by a grade 17 attorney at $45,000/year 
(salary plus benefits plus operating expenses), the Department 
would expend approximately $180,000 in contracting with private 
legal counsel. This conclusion is based both on experience and 
a comparison of hourly rates. The average hourly rate for retained 
counsel is approximately $90/hour compared with an hourly rate of 
approximately $22/hour for a grade 17 attorney. Further, I have 
had experience with retained private counsel in two state agencies 
over the past eleven years. That experience supports the above 
conclusion. For example, the Department paid private counsel 
almost $40,000 over approximately one year for litigating a case 
that would have taken inhouse counsel less than 1/4 of an FTE. 

Retained private counsel do not provide better services. In fact, 
better services can be provided by competent inhouse counsel. 
Good, competent attorneys are available both as employees and as 
retained private counsel. The advantages that inhouse counsel 
provide include expertise in the particular areas of law most 
applicable to this agency, experience in agency legal practice, 
accessibility, an understanding of how this agency functions, and 
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a commitment to the resource. Retained private counsel can offer 
advantages in some circumstances. These include specialties, such 
as bankruptcy or commercial law that the Department rarely is 
involved in, special circumstances where local counsel would be an 
advantage, and a single large case that is of short duration so 
that hiring more staff attorneys must be balanced against the 
relatively short-term need for additional legal resources. The 
Department I s future needs for legal services do not present: any 
areas where contracting with private counsel would be an advantage 
because of the special circumstances. All of the present and 
proj ected workload would be better handled inhouse and for a 
fraction of the dollars. 

cc: K.L. Cool 
Ron Marcoux 
Dave Mott 

graham.stf 
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WORK PLAN I PROJECT DESCRIPTION 

1. SBAS Project No.: 9802N Fiscal Year: 1992 

5. Project Title: Tribal Coordinator-Contracts 

6. Project Manager: Posewitz, Lane 

7. Budget Total $ 40000 

8. Number of FTEs: Total: 0.00 
Perm Base: 0.00 

Perm NonBase: 0.00 
Temp Base: 0.00 

Temp NonBase: 0.00 

9. Is this a continuing project? Y Complete (YRMM): 

10. Project Priority: DIR: PGM: REG: H 

11. Is funded by redirected funds? N Amt Redirected: $ o 

12. Describe how this project relates to priority issues. 

This proposal will help provide legal, historical, resource, and 
tribal government information and assistance to the tribal 
coordination efforts of the department. The proposal is to provide 
for contracted services with $40,000 for legal services and for 
historical, resource and tribal government research and advice. 
This amount is in addition to funding already provided for 
contracting for historical, resource and tribal government 
expertise. 

Negotiating and working with tribal governments on common fishing, 
hunting, and recreational resource interests is and has been an 
ongoing effort of the Department. Additional legal, historical, 
resource, and tribal government expertise is needed to meet the 
anticipated activity in this area. 

13. What are the objectives & benefits that will result? 

Based on the experience in other states and the experience in 
Montana, tribal governments are starting to and will continue to 
manage their own natural resources. Because the state claims 
jurisdiction over many of the same natural resources and has an 
interest in common with tribes in Montana in these natural 
resources, negotiating and working with tribal governments will be 
a growing area of needed Department participation. Negotiating 
agreements, where possible, to jointly address resource needs often 
provides many advantages over litigating jurisdictional claims. 
Where litigation is necessary or is forced, the Department's efforts 
will help formulate a litigation position, develop strategy, and 
research the factual background. 

Failure to deal with developing events will lose many opportunities 
to negotiate solutions favorable to the state, tribes, and natural 
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resources. In addition, where litigation is inevitableO~l~ ~ 
initiated, the state may be unprepared. H~ 

14. List tasks to be accomplished and time frames for completion 

The primary focus will be to provide advice and assistance, 
including legal, historical, resource, and tribal government 
expertise, in negotiating and formulating cooperative agreements 
with Indian tribes. A by-product will be preparation for litigation 
over jurisdictional claims. 

The events will dictate specific activities, with the tribes 
initiating or providing an opportunity for communications. It is 
anticipated that the Department will deal, in some fashion, with all 
seven reservations in Montana. The goal is to provide the 
capability to successfully negotiate agreements with the tribes or 
to successfully litigate, where necessary, jurisdictional issues. 

This proposal will provide approximately BOO hours/year for a 
historical consultant at $50/hour or 440 hours/year or 0.21 FTE of 
a retained attorney at $90/hour. The cost of this proposal will be 

. $40,000/year. 

Regional Supervisor Approval: 

Div. Administrator Approval: 

Last Update: 05/09/90 Printed on 05/09/90 
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