
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON LABOR , EMPLOYMENT RELATIONS 

Call to Order: By CHAIR CAROLYN SQUIRES, on February 12, 1991, 
at 3:00 p.m. 

ROLL CALL 

Members Present: 
Carolyn Squires, Chair (D) 
Tom Kilpatrick, Vice-Chairman (D) 
Gary Beck (D) 
Steve Benedict (R) 
Vicki Cocchiarella (D) 
Ed Dolezal (D) 
Jerry Driscoll (D) 
Russell Fagg (R) 
H.S. "Sonny" Hanson (R) 
David Hoffman (R) 
Royal Johnson·· (R) 
Thomas Lee (R) 
Mark O'Keefe (D) 
Bob Pavlovich (D) 
Jim southworth (D) 
Dave Wanzenried (D) 
Tim Whalen (D) 

Members Absent: 
Fred Thomas (R) 

Staff Present: Eddye McClure, Legislative Council 
Jennifer Thompson, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

HEARING ON HJR 13 

Presentation and Opening Statement by Sponsor: 

MARY ELLEN CONNELLY, House District 8, Flathead County, stated 
HJR 13 expresses opposition of the legislature to a railroad 
corporation's participation in Montana's Workers' Compensation 
program. For the past two sessions, Congress has introduced 
legislation to allow Amtrak to participate in the state Workers' 
Compensation program. Railroad employees are presently covered 
by the Federal Employees Liability Act (FELA). Amtrak or 
railroad employees would have to get Workers' Compensation where 
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a railroad supervisor is located, so nonresidents could be 
covered under Montana's Workers' Compensation. According to a 
1989 letter to the director of Workers' Compensation, the 
liabilities of a self-insurer, who has claimed bankruptcy, have 
been assumed by the state. The resources of Montana can't be 
exposed to that liability. Railroads are very dangerous. They 
carry toxic chemicals, nuclear waste, and hazardous materials, 
which create different situations than most businesses covered 
under Workers' Compensation. Montana's no-fault insurance was 
not designed for railroad workers. with the liability of about 
$200 million, Montana can't afford to include railroads in 
Workers' Compensation. 

Proponents' Testimony: 

James T. Mular, Chairman, Montana Joint Rail Labor Leqislative 
council, said FELA has been in existence for over 80 years. It 
is geared toward the needs and hazards of the railroad industry. 
In Congress it was stated that FELA promotes railroad safety by 
protecting railroad employees, passengers, and the communities 
trains travel through. FELA provides more equitable compensation 
to railroad employees who are disabled or killed on the job than 
would be available under Workers' Compensation. There is less 
litigation in FELA cases than in most Workers' Compensation 
programs. According to an in-house corporate Burlington Northern 
Newspaper, FELA should be changed not to put injured people under 
state Workers' Compensation plans, but to set up a new nationwide 
Workers' Compensation program negotiated with unions. The unions 
are working on the method. Sen. Baucus has stated FELA makes the 
railroads safety conscious because it is a fault system, so 
railroads try harder to keep communities safe. 

Michael Sherwood, Montana Trial Lawyers' Association, said the 
railroad is a dangerous industry. Box cars weigh about 30 tons, 
if loaded they weigh 120 tons, and locomotives weigh 125 tons. 
Trains can weigh 8 to 12,000 tons and travel 65 miles per hour. 
When people get hurt, the injuries are severe. If private 
insurance were to be used, assigned risk pools would be forced. 
Only the state Fund would be able to cover it. The Fund is about 
$300 million in debt and wouldn't be able to stand the pressure. 
FELA provides better benefits. 

Don Judqe, Executive Secretary, AFL-CIO, presented written 
testimony. EXHIBIT 1 

Dan Edwards, International Representative, oil, Chemical , Atomic 
Workers Union (OCAW), stated his support for HJR 13. 

opponents' Testimony: 

Fred simpson, Vice president, Montana Rail Link, Missoula, said 
FELA is a negligent system and does not provide a "safety net" 
for injured workers. The negligent system was eliminated from 
other industrial workers about 50 years ago as being unfair. All 

LA021291.HM1 



HOUSE LABOR & EMPLOYMENT RELATIONS COMMITTEE 
February 12, 1991 

Page 3 of 12 

other industries have a no-fault Workers' Compensation program to 
assure that people injured on the job are compensated, and the 
industries pay money for that compensation. In previous 
testimony, it was stated that FELA promotes safety because it is 
a fault system. Safety is mandated by our own self interest. 
customers demand a safe operation. Trains are the largest things 
that move on the earth. There are accidents and injured people 
need a safe and fair way to be compensated. FELA is unfair to 
both parties. If an injured worker files a suit and wins, a 
small railroad could be ruined with a large judgment. The 
employee is forced to prove the company is negligent, the company 
has to prove the employee was contributorily negligent, and in 
the end they can't work together. The worker could spend three 
to five years with no income and receive nothing if his case 
isn't proven. In the majority of cases the injured worker 
receives a settlement from the railroad, but over half of the 
money is paid to the lawyers. Employees in the railroad industry 
from 1981 to 1988 decreased from 459,000 to 268,000. Injuries 
decreased from 47,800 to 22,300, and the payments for FELA 
lawsuits rose from $398 million to $811 million per year. The 
Montana Rail Link doesn't question the fault of the injured 
worker in taking care of that individual. His paycheck 
continues, medical expenses are paid, insurance coverage is 
provided, family members receive $300,000 if a person is killed, 
or $75,000 if a limb is lost plus salary and medical expenses. 
The worker is returned to work as soon as possible and retrained 
for a new position if necessary. There is a need for Workers' 
Compensation. The state Workers' compensation program may not be 
the right program, possibly there could be a national program. 
If HJR 13 is passed, the resolution should point out the defects 
of the FELA system. 

Leo Berry, Burlinqton Northern Railroad, stated, "to pass HJR 13 
on the proposition that the Workers' Compensation Fund is 
unfunded and not actuarially sound is ridiculous." That system 
got into its present financial state for reasons unrelated to 
FELA. In solving the problems that caused the unfunded liability, 
premium rates have been increased, benefits have been redefined, 
etc. If the railroad workers were included in the system, they 
would be included under the existing law which is designed to be 
actuarially sound. Railroad workers are specifically excluded by 
state law from Workers' Compensation. Affirmative action would 
have to be taken to change the law. A resolution is not needed. 

Questions From committee Members: 

REP. PAVLOVICH asked Mr. Simpson why the FELA system wasn't 
changed years ago since it has been in existence for 80 years. 
Mr. simpson said he didn't know; at the time FELA was adopted, 
railroads were the dominant industrial force in the united 
States. At that time there wasn't a Workers' compensation 
system. For the last three years Regional Railroads, 
representing smaller railroads, has been trying to bring this 
problem to the attention of Congress. 
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REP. JOHNSON asked Hr. Simpson if the railroad workers were 
allowed to be covered under Workers' Compensation and the highest 
rate was paid, would less money be paid than what is currently 
being done. Hr. simpson said he didn't know. 

Closing by Sponsor: 

REP. CONNELLY said FELA is specifically tailored toward the rail 
industry and Montana Workers' Compensation is not. The negligent 
liability provisions in FELA maintain corporate accountability. 
Most of the injuries are not from big accidents, for example, in 
Whitefish a switchman got both legs cut off because the engineer 
couldn't see the clear signal. Workers' Compensation can't 
afford to include the high accidents from this big industry. 85 
percent of FELA cases are settled without the worker having to 
hire a lawyer. FELA costs from the private rail industry would 
be changed over to public tax payers. 

HEARING ON HB 110 

Presentation and opening statement by Sponsor: 

REP. BOB GILBERT, House District 22, sidney, stated interstate 
motor carriers are required by federal law to be tested for 
drugs. The federal laws do not apply to intrastate. If the 
employer is an interstate and an intrastate carrier and obeys the 
federal law, he violates Montana law and vice versa. He 
presented amendments. EXHIBIT 2 

proponents' Testimony: 

Curt Laingen, Montana Motor Carriers Association, presented 
written testimony. EXHIBIT 3 

steve Browning, IBM, stated illegal drugs are a problem in 
Montana. According to the Drug Enforcement Administration, two 
thirds of illegal drugs consumed are consumed in the united 
states. 70 percent of those illegal drugs are consumed by 
working people. The law being amended, 39-2-304, was enacted in 
1987. It was a revision to the prohibition against unreliable 
lie detectors. This law has made drug testing a crime. Any drug 
testing should be sensitive to the concerns of privacy, 
confidentiality, and reliability. Drug testing should not be 
punitive. All employees should be tested. The 1987 law said 
only applicants could be tested for jobs that are involved in 
hazardous work, public safety, or fiduciary responsibility. HB 
110 adds jobs in the commercial transportation industry. 

James Tutwiler, Montana Chamber of Commerce, stated businesses in 
America have a responsibility to control the use of drugs. A 
credible, scientifically-sound drug testing program should 
address the problem of drug abuse in the workplace. Montana 
would be uniform with the mandated federal legislation. 
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Charles Brooks, Executive Vice President, Kontana Retail 
Association, stated he was appearing on behalf of Safeway. 
Montana law must be brought into conformity with the federal law 
to allow the testing of drivers which are particularly coming 
from Washington to Montana and vice versa. 

opponents' Testimony: 

Dan Edwards, International Representative, Oil, Chemical and 
Atomic Workers onion, presented written testimony and a handout. 
EXHIBIT 4 

scott crichton, Executive Director, American civil Liberty onion, 
presented written testimony. EXHIBIT 5 

Don Judge, Executive Secretary, AFL-CIO, stated that if the bill 
is passed legislators should be tested before they are allowed to 
apply or run for public office. state and school district 
employees should be tested before being allowed to work. There 
are about 10,000 state government employees, and the employers 
should pay for the tests at $125 each. The title of the bill 
includes, "jobs involving commercial transportation of persons or 
commodities if the testing is required by federal law." In 
agriculture the commercial products being transported are wheat, 
cattle, sheep, and etc. The workers may be high school kids 
working in the summer for their parents or neighbors. That 
employer, who is a farmer or rancher, must have the following 
procedures in place: a drug testing policy, guaranteed safe 
transportation of the urine specimen to the testing place and 
back, a rehabilitation program, procedures for firing the worker, 
and the employer will have to defend himself if the employee 
files suit over the accuracy of the testing. The custom cutter 
that comes through Montana will have to comply with the 
regulations and those costs will be passed on to the farmer. The 
person who delivers potato chips to stores will be affected. The 
drug problem in Montana does not warrant the imposition of this 
law. 

Questions From Committee Members: 

REP. BENEDICT asked Hr. Browning where he got the 70 percent 
figure and what it applies to. Hr. Browning said he got the 
figure from a book called Building a Drug Free Workforce. 70 
percent of all people who consume drugs work for a living. 

REP. WHALEN asked Hr. Browning if he knew what the current remedy 
under Montana law would be pertaining to the provision on Page 3, 
Paragraph 4, "adverse action may not be taken against a person if 
the person presents a reasonable explanation or medical opinion 
indicating that the results of the test were not caused by 
alcohol consumption or illegal drug use". There is no remedy 
provided to that person if adverse action is taken, for example, 
if an employee is discharged. Hr. Browning said there would be 
no adequate basis for discharge if a person had a reasonable 
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explanation or medical op1n1on, and he would be compensated for 
the wrongful discharge. REP. WHALEN said the current Wrongful 
Discharge From Employment Act has very severe limitations on the 
damages an employee is entitled to. REP. WHALEN asked Hr. 
Browninq if he would support an elimination of those caps on 
damages if this change were made in the law. Hr. Browninq said 
no. 

Closing by Sponsor: 

REP. GILBERT said that the amendments clarify that there is no 
federal provision to require drug testing on intrastate traffic. 
There are two sets of laws, and it is impossible to obey both. 
The intent of this bill is not to test all working people in 
Montana. It is the same as federal testing, which includes pre
employment, periodic testing meaning every two years at the time 
of a physical as required by Department of Transportation 
Regulations, and probable cause. 50 percent of the people tested 
under probable cause were found to be on drugs. These people are 
hazardous to public safety and health. The laws prohibit people 
to drive under the influence of alcoholj there is no difference 
in being under the influence of alcohol or drugs. The state 
policy says the testing is a violation of privacy. Where does 
privacy stop and concern start? Drug tests are more accurate than 
people believe. The specimen is given to the doctor who sends it 
to a lab certified by the Department of Transportation, which is 
one of the requirements of union contracts. The employers pay 
the costs for drug testing. Performance tests indicate a 
person's ability to drive, but they don't identify if he is on 
drugs. If an interstate carrier is found to be under the 
influence of drugs, he can no longer drive interstate, but he can 
drive intrastate in the State of Montana. Farmers are not 
considered commercial by the state of Montana nor by the 
Department of Transportation, therefore, they are exempt. 
Commercial custom cutters, who are coming from out of state, are 
covered by the Federal Interstate Commerce Law and have to be 
tested anyway. The person delivering potato chips is exempt 
because he is under 26,000 pounds gross and doesn't fall under 
Department of Transportation regulations. This bill will not put 
drug users in jail but will try to get them rehabilitated. 

HEARING ON HB 525 

Presentation and opening statement by Sponsor: 

REP. TOM NELSON, House District 95, Billinqs, stated HB 525 would 
require discounts on auto insurance premiums charged to employees 
at jobs covered by qualified drug testing programs. Currently 
there are no such programs in Montana. Workplace drug testing is 
outlawed in Montana except in the most limited circumstances. In 
1987 the Legislature adopted a law that provided criminal 
penalties for any employer who conducted drug testing under most 
circumstances. The only drug testing permitted is for applicants 
applying for high-risk jobs and employees where the employer had 
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reason to believe the employee was drug impaired while at work. 
There are few jobs that fall under those categories. Most job 
applicants can't be tested. Drug testing can be conducted in a 
reliable and confidential manner. In the last four years the 
Federal Government has allowed the requirement for employers to 
conduct workplace drug testing. In 1987, Montana was the first 
state to prohibit workforce drug tests. Safe driving discounts 
are available only to individual drivers on individual vehicles. 
HB 525 would require an employer to have a qualified drug testing 
program, which is described in SB 138, to become eligible. Some 
insurance companies may oppose this bill because it may not be 
actuarially sound to reduce someone's insurance by a set amount 
if there is no experience basis to justify the reduction. This 
bill may serve as an incentive to employees who want to 
participate in a workplace drug testing program. 

Proponents' Testimony: 

Tom Harrison, Montana Automobile Dealers Association, stated 
there may be technical problems with HB 525, but the philosophy 
is on the right line. 

Opponents' Testimony: 

Dan Edwards, International Representative, Oil, Chemical , Atomic 
Workers union, presented written testimony. EXHIBIT 6. In 
addition, he asked that the handout passed out previously be 
applied to HB 525 also. It is included in Exhibit 3. 

Don Judge, Executive secretary, AFL-CIO, suggested an amendment 
to strike all the wording that refers to expanding testing and 
say that if an employee chooses to have a drug test conducted to 
have his insurance rates reduced and the employer agrees, he 
should be granted that reduction. This bill would require the 
insurance company to grant that reduction. 

Jacqueline Terrell, American Insurance Association, stated the 
American Insurance Association specifically objects to sections 3 
and 4 mandating the insurance premium reduction because it does 
not match the premium rate to the risk that is being insured by 
the insurance. There is no direct correlation between the 
results of the drug testing and performance. Classes of people 
would be treated differently based on criteria that is not 
related to driving ability or to the risk that the driver 
presents. This bill mandates a reduction based on a testing 
program in which the insurer is not allowed to participate in the 
design or regulation, and the insurance commissioner has no 
oversight ability. There are technical problems where the bill 
mandates a premium reduction that corresponds to a safe driver 
education course. There is no such rate reduction unless a 
particular insurance company may choose to offer it. 

Gene Phillips, National Association of Independent Insurers and 
the Alliance of American Insurers, stated this bill is based on 
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the assumption that many drivers on the road are under the 
influence of drugs, and that testing will result in a significant 
decline in accidents on the highways. The following two lines 
are inconsistent and are possibly drafted incorrectly: Page 2, 
Section 4, Line 18, refers to individual motor vehicle insurance 
and Line 25 says, " (1) is employed by an insured having a 
qualified program." 

Roqer MCGlen, Independent Insurance Aqents Association of 
Montana, stated his concern on how a double rate reduction is 
tied to something that does not apply to commercial vehicles. 
When it is not documented with actuarial evidence to justify the 
discount, premiums are increased to a level that can absorb the 
discount. The insureds have to be told that they will have to 
pay the same amount but they are getting a discount. This bill 
is poorly drafted in reference to the mature driver and safe 
driving education course. 

Questions From committee Members: 

REP. JOHNSON asked Mr. Browninq to answer the questions raised 
against the bill. Mr. Browninq said the technical questions 
against the bill have merit. The concept of the bill is to 
provide an incentive for employers to establish drug-free 
workplaces through .. qualified testing programs. 

REP. WHALEN asked Mr. Browninq why the provision on Page 6, 
Section 6, was drafted that way, stating the results of the tests 
can't be used for any purpose except for two instances where the 
employer can use the test, but the employee can't use it for any 
purpose. Mr. Browninq said the confidentiality protections are 
for the employee and not for the employer. The information is 
required to be kept confidential. The two exceptions are: 1. 
If an action is taken against an employer with a qualified drug 
testing program, the information can be used. That action is 
taken by the employee and the employer may demonstrate that he 
has qualified program. 2. If there is an accident where 
property damage is over $10,000 the information can be used. 
REP. WHALEN asked if once the tests are taken, are the materials 
and results considered proprietary information of the employer. 
Mr. Browninq said the information is handled by a medical review 
officer contracted with the employer. The medical review officer 
is bound to maintain confidentiality on all aspects except for 
communicating information to designated people of a positive test 
result that does not have an adequate medical explanation. REP. 
WHALEN asked what access does the employee, who had the test 
taken, have to the information. Does the information become the 
proprietary property of the employer once the test is given. Mr. 
Browninq said the employee has complete access to the 
information; he will visit personally with a medical review 
officer and examine the results of the test and provide to the 
medical review officer any explanation if the test was positive, 
for example a prescription for that drug. REP. WHALEN said the 
intention of this bill in Subsection (6) would be that the 

LA021291. HM1 



HOUSE LABOR & EMPLOYMENT RELATIONS COMMITTEE 
February 12, 1991 

Page 9 of 12 

employee is not limited in any way in which he can use the 
results of the tests. Mr. Browninq said yes. 

REP. DRISCOLL asked REP. NELSON if this bill could be amended so 
it could be for individuals too. REP. NELSON said yes. 

Closing by Sponsor: 

REP. NELSON said that this is a companion bill to SB 138. The 
intent is to offer an incentive to not only employers but 
employees to participate in a drug testing program. 

EXECUTIVE ACTION ON HB 305 

Motion: REP. JOHNSON MOVED HB 305 DO PASS. 

Discussion: 

REP. JOHNSON moved to amend HB 305. 

Ms. McClure said on February 5, 1991, there was discussion about 
who would pay for the transcripts. At Rep. Driscoll's request 
she conferred with the Department of Labor about the amendments. 
EXHIBIT 7 

REP. WHALEN asked what was left in the bill after the amendments. 
Ms. McClure said telephone hearings for Unemployment Insurance. 

REP. JOHNSON asked if the amendments were worked out with the 
sponsor of the bill. Ms. KcClure said Rep. Rice knew about the 
amendments and agreed to removing Workers' compensation. 

vote: The motion to amend carried 15 to 2 with REPS. FAGG AND 
JOHNSON voting no. 

Motion/vote: REP. Johnson made a SUbstitute motion that HB 305 
DO PASS AS AMENDED. Motion carried 15 to 2 with REPS. O'KEEFE 
AND WHALEN voting no. 

EXECUTIVE ACTION ON HJR 13 

Motion: REP. SOUTHWORTH KOVED HJR 13 DO PASS. 

Discussion: 

REP. WANZENRIED said that it is a very expensive process for 
individuals to settle injuries through the FELA program. In 
previous testimony it was said if the railroad workers are not 
given an alternative at the federal level, that they will be 
forced upon the state. That is unlikely to happen since the 
railroads are more likely to self-insure than rely upon 
independent carriers or the State Fund. 

REP. BENEDICT said FELA is a bad vehicle for injured parties or 
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the railroad. The resolution should urge Congress to remove the 
FELA program and proceed with a federal Workers' compensation 
program that has language to allow the no-fault system to be 
used. 

REP. WHALEN said railroad workers shouldn't be placed in the 
Workers' Compensation program, which has politics played with it 
regularly. There was previous discussion about what takes place 
with regard to FELA claims. A letter to the CEO of Union Pacific 
Corporation by a UTU local business agent says less than 1 
percent of all FELA cases are decided by juries, attorneys are 
hired in only 15 percent of the cases, and 85 percent of all 
cases are handled between railroad claims agents and the injured 
employees. After Workers' Compensation changes were adopted in 
1987, employers no longer had incentive to have safety programs 
that cost money. In many cases the cost/benefit analysis was 
cheaper to injure an employee because of the amount paid in 
Workers' Compensation than to institute the costly safety 
programs. There are extensive safety programs in the railroad 
industry because it costs the employer money when there is an 
injury. That system should stay in place. 

REP. JOHNSON said he was going to vote against HJR 13. He didn't 
hear any testimony saying that FELA wasn't going to be here. The 
Legislature shouldn't try to put in a House Joint Resolution 
expressing the opposition to the railroad corporation's 
participation in Montana Workers' Compensation. The Legislature 
shouldn't try to exclude anybody. 

REP. WANZENRIED said that railroad workers are excluded from the 
system right now. An affirmative decision would have to be made 
to include them in Workers' Compensation. 

vote: HJR 13 DO PASS. Motion carried 14 to 3. EXHIBIT 8 

EXECUTIVE ACTION ON HB 336 

Ms. McClure presented amendments. EXHIBIT 9 

Motion: REP. DRISCOLL MOVED HB 336 DO PASS 

Motion: REP. DRISCOLL moved to amend HB 336. 

Discussion: 

REP. DRISCOLL said the amendments say that the Department shall 
collect the unpaid wages and at least 2 percent interest over New 
York prime and no more than 100 percent. This gives the 
Department room to negotiate and may be able to get the cases 
settled quicker. The worker would always get the interest and 
possibly 100 percent penalty. 

vote: The motion to amend carried unanimously. 
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Motion/Vote: REPS ? made a sUbstitute motion that HB 336 DO 
PASS AS AMENDED. Motion carried 16 to 1 with REP. O'KEEFE voting 
no. 

EXECUTIVE ACTION ON HB 342 

Ms. McClure presented written testimony explaining previous laws 
about cosmetologist and barber services, amendments, and a gray 
bill. EXHIBIT 10 

Motion/vote: REP. BENEDICT moved to amend HB 342. Motion 
carried unanimously of the members present. 

Motion/vote: REP. LEE MOVED HB 342 DO PASS AS AMENDED. Motion 
carried unanimously of the members present. 

HEARING ON HB 531 

Presentation and opening statement by Sponsor: 

REP. JOHN PHILLIPS, House District 33, Great Falls, stated he 
sponsored HB 531 on behalf of Montanans For A Drug-Free society. 
It is an act adopting the Workforce Drug Abuse Prevention Act 
requiring recipients of certain state grants and contracts to 
implement employee drug abuse prevention programs. There are 
already similar federal regulations, and it has been recommended 
that states adopt them also. 

Proponents' Testimony: 

Wade Rea, Montanans For A Drug-Free Society, presented and 
summarized a Montana Poll handout from the Gallup Organization. 
EXHIBIT 11. Drugs contribute to loss of revenue to employers, 
loss of productivity which causes cutbacks in employment and 
revenue, and decrease tax revenues. Employees are supporting a 
drug-free workplace. There is no place for drugs in society or 
in the workforce. 

Steve Browning, IBM, distributed a copy of the Drug-Free 
Workplace Act of 1988, which is a federal law currently in 
effect. EXHIBIT 12. This law governs any contract or grant by 
the Federal Government in excess of $50,000. It requires the 
employers, who are the grantees, to certify that they have a 
drug-free workplace. HB 531 is a similar law and also requires 
the grants to be subject to the maintenance of the drug-free 
workplace. Failure to do so will revoke the grant. 

opponents' Testimony: 

Dan Edwards, International Representative, Oil, chemical , Atomic 
Workers union, presented written testimony. EXHIBIT 13 

Jim Beck, Chief Counsel, Department of Highways, stated that HB 
531 would present serious problems to the Department of Highways. 
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The definition of contractor is not clear whether it includes 
firms, companies, corporations, or units of local government 
since the term "person" is used. The Department has many 
contracts with firms, corporations, etc. The term "contractor" 
would also include people who may be selling or leasing property 
to any state agency. The term "grantee" is unclear whether it 
includes firms, companies, etc. section 3 requires a contractor 
to certify that he will impose sanctions on employees for drug 
abuse. Most highway contractors have union employees. The 
contractor may not be able to impose sanctions on employees 
without renegotiating its labor contract. As a result the 
contractor could not make the necessary certification and would 
be barred from bidding on highway contracts. section 5 suspends 
payments, termination of contracts, and debarment of contractors. 
It is unclear how the suspension of payments and termination of 
contracts would be implemented. This section must be clarified 
to require state agencies to insert mandatory provisions for 
suspension of payments and termination of every contract they 
enter into. The debarment of contractors is in accordance with 
section 18-4-241 which is part of the Montana Procurement Act. 
Highway contracts do not come under that Act. Contractors will 
use any ambiguity or unclarity in the legislation for defense. 

Don Judqe, Executive Secretary, AFL-CIO, said he agreed with the 
Department of Highways. The current federal law requires 
employees to be notified that there is a drug-free workplace 
policy in effect at the place of employment if that employer has 
grants with the federal agency. This bill would require a policy 
describing what the implications are for the use of every 
specific drug. State agencies will be unable to negotiate with 
contractors, subcontractors, or grantees without changing the 
policy. 

Questions From committee Members: None 

Closinq by Sponsor: 

REP. PHILLIPS closed the hearing on HB 531. 

ADJOURNMENT 

Adjournment: 5:45 p.m. 

OL¥N~ES; Chair 

~~~jecretary 
CS/jt 
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REP. TOM KILPATRICK, V.-CHAIR ~ 
REP. CAROLYN SQUIRES, CHAIR / 
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HOUSE STANDING COMMITTEE RE~ORT 

February 13, 1991 

Page 1 of 1 

Mr. Speaker: We, the committee on Labor report that Heuse 

Bill 305 (first reading copy -- white) do pass as amended • 

. -- ""\ 

Signed: i .) .. '.- l _ t __ "'.-".-.1 -----., .,' • ", 
'~a'rory~'squires,' C{;airman 

And, that such amendments read! 
1. Title, line 12. 
Following: "39-51-1109,ft 
Insert: "AND" 

2. Title, line 13. 
Following: line 12 
Strike: "39-71-204, AND 39-72-612," 

3. Page 2, lines 7 through 12. 
Following: "court" on line 7 
Strike: remainder of line 7 through "transcript" on line 12 

4. Page 2, line 13. 
Following: "(4)· 
Strike: "Ther-
Insert: "Except for transcripts, the" 

5. Page 4, line 14 through page 6, line S. 
Strike: sections 5 and 6 in their entirety 
Renumber: subsequent sections 



HOUSE STANDING COMMITTEE REPORT 

'-I. L.; ~ 

• .I i ,J: 
1. 

February 13, 1991 

Page 1 of 2 

Mr. Speaker: We, the committee on Labor report that House 

Bill 336 (first reading copy -- white) do pass as amended • 

And, that such amendments read: 

1. Title, lines 5 and 6. \ 
Strike: "THE" on line 5 through "RETAIN" on line 6 
Insert: "PAYMENT TO AN EMPLOYEE OF" 

2. Title, line 7. 
Following: "DUE," 
Insert: "REQUIRING AN EMPLOYER TO PAY THE EMPLOYEE ANNUALIZED 

INTEREST ON UNPAID WAGES," 

3. Page 1, line 19. 
Following: "~" 
Insert: "(1). 

4. Page 1, line 23. 
Following: "shall" 
Strike: "must" 
Insert: "may" 

5. Page 1, line 25. 
Following: "the" 
Strike: "department" 
Insert: "employee" 

6. Page 2, line 1. 
Following: "amount" 
Strike: "equal to 5'" 
Insert: "not to exceed 100%" 

7. Page 2, line 4. 
Following: "due" 
Insert: ", but not less than the wages due plus interest payment 

required in subsection (2)" 

330849SC.Hpd 



8. Page 2, lines 5 through 7. 
Following: .~. on line 5 

'i . <--/~. 

( ". ·f· 
'-

February 13, 1991 
Page 2 of 2 

Strike: remainder of line 5 through "due" on line 7 
Insert: "(2) The employer shall also pay the employee annualized 

interest on the unpaid wages from the date the waqes were 
due. The interest must be calculated by the department and 
compounded annually, but the annualized rate may not exceed 
2 percentage points a year above the prime rate of major New 
York banks on the date of settlement." 

9. Page 5, lines 9 and 10. 
Following: "wages" on line 9 
Strike: "," 
Insert: "or" 
Following: "taxes· 
Strike: remainder of line 9 through ·premiums· on line 10 

330849SC.Hpd 
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HOUSE STANDING COMMITTEE REPORT 

February 13, 1991 

Page 1 of 2 

Mr. Speaker: We, the committee on Labor report that House 

Bill 342 (first reading copy -- white) do pass as amended • 

And, that such amendments read: 
1. Title, line 8. 
Following: "CONSTRUCTION" 
Strike: "TRADE" 
Insert: "INDUSTRY" 

2. Page 3, lines 7 through 14. 
Following: "Construction" 
Strike: remaInder of line 7 through "masonp." on line 14 
Insert: "industry· means the major group 0 general contractors 

and operative builders, heavy construction (other than 
building construction) contractors, and special trade 
contractors, listed in major groups 15 through 17 in the 
1987 Standard Industrial Classification Manual." 

3. Page 7, line 8. 
Following: line 7 
Strike: "trade" 
Insert: "industry" 

4. Page 7, lines 11 and 12. 
Following: "employment" 
Strike: remainder of line 11 through "trade,· on line 12 
Insert: ., in a position other than a construction industry," 

5. Page S, line 20. 
Following: line 19 
Insert: " (1) cosmetologist's services and barber's services as 

defined in 39-51-204(1) (1)." 

6. Page 9, lines 1 and 2. 
Following: "but" 
Strike: remainder of line 1 through "services," on line 2 

330855SC.Hpd 



7. Page 9, line 4. 
Following: "himself" 

I' 1-./ : 

.. ,..... 1// 

February 13, 1991 
Page 2 of 2 

Insert: "unless he is contracting for construction industry 
services" 

8. Page 10, line 77 page 11, line 257 and page 12, line 12. 
Following: "construction" 
Strike: "tradeR 
Insert: "industry" 

9. Page 17, line 241 page 18, lines 2, 14, and 22. 
Following: "construction" 
Strike: "trade" 
Insert: "industry" 

330855SC.Hpd 



CLERICAL 

. ~ Bill No .. _3=::;...if...!-:::l~ __ _ 
Dfe: .. 2/ /3/ q I 

~ . L4bDY 
S I H 51anding Committee 

·.·(~~4&@//~~ . 
D S IH Committee of the Whole 

;~: ___ !l-+. _3_D ____ _ 
.. ;.. 

(Lfgis1ative Council Staff) 
.~ . . 

(Sponsor) 

In aCcOrdance with the· Rules of the Montana Legislature. the following clerical errors may . be corrected: 

I( 

An objection to these corrections may be registered by the Secretary of the Senate. the Chief Clerk of the 
House. or the sponsor by filing the objection in writing within 24 hours after receipt of this notice. 

":'" '."-' 



),,-/)"1' 

Jor:; 

HOUSE STANDING COMMITTEE REPORT 

February 13, 1991 
Page 1 of 1 

Mr. Speaker: We, the committee on Labor report that House 

white) de pass • Joint Resoulution 13 (first reading copy 

I 
I .1' ) ! .. 

Signed: ___ I~~-.'~ti~~~/~i~/~('~4y~·~1_' _.JC~·'~/.~'~/~t~'~!~~C~ __ 
Sirt'trryn./~tnr~,/ 'Cficfi:i'man 

,.. ./ 
' ...... 

330905SC.Hpd 



C.l\I"J~' l __ ---.:..-___ _ 

0;; TE ;; I' ;).\9. I 

DONALD R. JUDGE 
EXECUTIVE SECRETARY 

110 WEST 13TH STREET 
P.O. BOX 1176 

HELENA, MONTANA 59624 

HB H,J'B \3 

(406) 442·1708 

TESTIMONY OF DON JUDGE ON HOUSE JOINT RESOLUTION 13 BEFORE THE 
HOUSE LABOR AND EMPLOYMENT RELATIONS COMMITTEE, FEBRUARY 12, 1991 

Madam Chair, members of the committee, for the record my name is 
Don Judge and I'm appearing here today in behalf of the Montana 
State AFL-CIO in support of House Joint Resolution 13. 

We all know, Madam Chair, that Legislative Resolutions don't carry 
the weight of law. They can, however, send a strong signal to 
those individuals and law-making bodies whose actions can create 
laws which impose requirements upon us, that we would oppose 
certain such actions. 

That is the purpose of HJR 13. We want to send a signal to 
Washington, D.C. that it would be a tragic mistake for them to 
remove the protections of the Federal Employees Liability Act 
(FELA) from workers in the railroad industry. 

As has been described to you, there is an effort under way to 
exempt railroad workers from the coverage of FELA and to force 
state's to accept these workers under the provisions of their 
individual Workers' Compensation programs. Proponents of this 
crazy idea would argue that railroad workers and the industry is 
no different than any others operating in a state. Hogwash! 

The FELA program provides incentives for the railroad industry to 
avoid negligence and to provide safe operations for serving the 
public. Those of us who live near the Carroll College site of the 
railroad tank car explosion here in Helena during the last 
Legislative Session can full well appreciate the necessity of 
encouraging safe rail operation. In the rail industry, safety 
means far more to the general public than in most other industries 
covered under our state's Workers' Compensation program. 
Incentives for safe operation, therefore, have a much greater 
meaning. 

It's been interesting to watch this industry as it works to pick 
and choose between state and federal regulation, in order to 
select the lowest cost, less restrictive environment. One example 
of this would be the Montana Caboose Law, in which the industry 
was successful in exempting those trains which pass through the 
state. They argued that the prerogative to require trains to have 
cabooses attached was a federal one, and they succeeded, in part, 
to overturn our law. It's clear that the Carroll College incident 
would not have happened if a caboose had been attached to that 
train. 

~"IHT'i:!) ON UNION ),lADE ?AP'=R 



The reason that the industry is attempting to remove itself from 
the coverage of FELA is simple. Workers' benefits are less costly 
under our state's Workers' Compensation system, therefore, 
employer taxes are less. And, incentives for safe operation are 
insignificant under our system as compared to the FELA system. 

Workers lives and public safety are far too important to allow 
such a transfer of responsibility to take place. We urge you to 
send a signal to Washington, D.C. Say NO to those who would 
surrender our safety to the worship of profit! Please give HJR 13 
a "do pass" recommendation. Thank You. 



Amendments to House Bill No. 110 
White Reading Copy 

1. Title, line 7. 
Following: "THE" 
Insert: "INTRASTATE" 

Requested by Rep. Gilbert 
For the committee on 

Prepared by Valencia Lane 
January 9, 1991 

2. Title, lines 8 and 9. 
Following: "COMMODITIES" on line 8 
strike: remainder of line 8 through "LAW" on line 9 

3. Title, line 10. 
strike: "FEDERAL" 

4. Page 2, line 2. 
Following: "the" 
Insert: "intrastate" 

5. Page 2, lines 3 and 4. 
Following: "commodities" on line 3 
strike: remainder of line 3 through "law" on line 4 

6. Page 2, lines 9 and 10. 
Following: "use" on line 9 
strike: remainder of line 9 through "law" on line 10 
Insert: ", except for employment in jobs involving the intrastate 

comtnercial transportation of persons or commodities" 

7. Page 3, line 5. 
Following: "required by" 
Insert: "law or" 

8. Page 3, line 6. 
strike: "or federal law" 

1 HB011001.avl 
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Madam Chairman ...... Members of the Committee, for the record, my name is 
Curt Laingen, Director of Safety for the Montana Motor Carriers Association. 

A very important part of the commercial trucking industry's safety program 
is the drug testing program and MMCA strongly supports the passage of HB 
110. Without its passage, the intrastate motor carrier industry cannot 
carry out the mandated federal transportation drug testing program in 
Montana. 

MMCA has some 300 motor carrier members, 90% of whom operate in 
interstate commerce; some 200 log trucking members and some 150 
livestock haulers, 90% of whom operate solely in intrastate commerce. 
Many of the interstate motor carrier members operate in both interstate and 
intrastate commerce. As ot December 21, 1990, all interstate carriers and 
single owner operators must comply with federal drug testing requirements. 

Under current Federal Department of Transportation Motor Carrier Safety 
rules, all operators ... employee drivers and independent owner-operators ... of 
commercial motor vehicles, those over 26,000 pounds gross weight and 
those under 26,000 pounds transporting people and/or hazardous materials, 
must be subject to a qualified drug testing requirement. The Federal rules 
stipulate that the motor carrier employer, must institute a drug testing 
program under the strict parameters set out in federal rules (CFR Part 40). 

For the information and benefit of the committee, I have attached a copy of 
the federal rules to this statement. 

The rules spell out specific requirements for a drug testing policy to be 
adopted by the carrier, the drugs to be tested for, collection site 
procedures, testing and reporting procedures, and under what circumstances 
tests are to be performed. 

Montana has adopted most all the Federal DOT Motor Carrier Safety Rules for 
operation by intrastate motor carriers of commodities and passengers 
except the rules dealing with drug testing. 

Under Montana law, intrastate carriers are precluded from requesting blood 
and urine samples as a condition for employment and continuous 
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employment. Only probable cause is grounds for testing under the law. 

Motor carriers in Montana are faced with a serious problem of how to 
establish and comply with a drug-free operation when their drivers 
operating in Montana cannot be tested. HB 110 is attempting to change a 
present law that mandates a policy to which Legislature and our Courts 
must adhere that says, in effect, that all drug user drivers, weeded out of 
the interstate motor carriage, can operate freely in Montana's intrastate 
motor carriage industry. Is this what we want? 

Under this policy, the transportation industry and the federal government 
are mandating a drug-free transportation system to protect the public, 
while it would appear that Montana's transportation slogan is, "Come drive 
in Montana, where a driver can rest.. .. cause we don't test." 

Intrastate bus drivers can transport passengers without being tested and 
worse, "contracted for" school bus drivers do not have to be tested. It is 
hard to imagine that anyone can feel comfortable with that kind of policy. 

A Montana carrier is concerned enough about his business and the well-being 
of his employees to conduct strict interviews, employee background checks 
and maintain a high standard for employment, but cannot complete the driver 
screening process to include drug testing. 

HB 110, allowing the drug testing of commercial transportation employees, 
is a needed and necessary piece of legislation in Montana. With its adoption, 
Montana can be free to consider the adoption, by reference, of the Federal 
DOT Controlled Substances Testing rules. We urge your adoption of HB 110. 
Thank you. 
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be a regularly employed driver of that motor 
carrier and who drives a vehicle that: 

(1) Is a truck (as defined in §390.5 of this 
subchapter), and 

(2) Is operated in retail delivery service, and 
• (3) Is transporting combustible liquids (as de

fmed in §173.115 of this title), and 
(4) Is operated in intrastate commerce. 

SUBPART H - CONTROLLED SUBSTANCES 
TESTING 

(Note: For readers convenience ATA has published 
49 CFR Part 40 - Procedures For Transportation 
Workplace Drug Testing Programs as Appendix 1 
to these regulations). 

§391.81 Purpose and SC1lpe. 
(a) The purpose of this subpart is to reduce 

highway accidents that result from driver use of 
~0!1tr?lled substances, thereby reducing fatalities, 
mJurles, and property damage. 

(b) This subpart prescribes minimum Federal 
Safety standards to detect and deter the use of 
controlled substances as defined in 49 CFR Part 40 
(marijuana, cocaine, opiates, amphetamines and 
phencyclidine (PCP». 

(c) As part of reasonable cause drug testing 
programs ~stablished pursuant to this subpart, 
motor carriers may test for drugs in addition to 
those specified in this part only with approval 
granted by the Federal Highway Administrator 
under 49 CFR Part 40 and for substances for which 
the Department of Health and Human Services has 
established an approved testing protocol and 
positive threshold. 

§391.83 Applicability. 
(a) This subpart applies to motor carriers and 

persons who operate a commercial motor vehicle as 
defined in this subpart in interstate commerce and 
are subject to the driver qualification requirements 
of Part 391 of this subchapter. 

(b) This subpart shall not apply to any person for 
whom compliance with this subpart would violate 
the domestic laws or policies of another country. 

(c) This subpart is not applicable until January 2, 
1992, with respect to any foreign-based employee of 
a foreign-domi~i~ed carrier. On or before July 1, 
1991, the AdminIstrator shall issue any necessary 
amendment resolving the applicability of this 
subpart to such employee on and after January 2 
1992. ' 

§391.85 Dexmitions. 
As used in this subpart-
"Collection site" means a place where individu

als present themselves for the purpose of providing 
body fluid or tissue samples to be analyzed for 
specified controlled substances. The site must 
possess all necessary personnel, materials, equip
ment, facilities, and supervision to provide for the 
collection, security, temporary storage, and trans
portation or shipment of the samples to a 
laboratory. 

"Commercial motor vehicle" means any self-' 
propelled or towed vehicle used on public highways 
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in interstate commerce to transport passengers or 
property when: 

(a) The vehicle has a gross vehicle weight rating 
or gross combination weight rating of 26,001 or 
more pounds; or 

(b) The vehicle is designed to transport more 
than 15 passengers, including the driver; or 

(c) The vehicle is used in the transportation of 
hazardous materials in a quantity requiring pla
carding under regulations issued by the Secretary 
under the Hazardous Materials Transportation Act 
(49 U.S.C. App. 1801-1813). 

"Controlled substances" has the meaning as
signed by 21 U.S.C. 802 and includes all substances 
listed on Schedules I through V as they may be 
revised from time to time (21 CFR 1308). 

"Drivers subject to testing" means employee 
drivers and contract drivers under contract for 90 
days or more in any period of 365 days. 

"Drug" means any substance (other than 
alcohol) that is a controlled substance as defined in 
this section and 49 CFR part 40. 

"FHW A" means the Federal Highway Admin
istration, U.S. Department of Transportation. 

"Interstate commerce" means trade, traffic, or 
transportation in the United States which is 
between a place in a State and a place outside of 
such State (including a place outside of the United 
States) or is between two places in a State through 
another State or a place outside of the United 
States. 

"Medical practitioner" means a licensed doctor 
of medicine (MD) or osteopathy (DO) or a doctor of 
dental surgery (DDS) authorized to practice by the 
State in which the person practices. 

"Medical Review Officer" means a licensed 
doctor of medicine or osteopathy with knowledge of 
drug abuse disorders that is employed or used by a 
motor carrier to conduct drug testing in accordance 
with this part. 

"Motor carrier" means a for-hire motor carrier 
or a private motor carrier of property. The term 
"m?tor carrier" includes a motor carrier's agents, 
offlcers and representatives as well as employees 
~esponsible for hiring, supervising, training, assign
mg, or dispatching of drivers and employees 
concerned with the installation, inspection, and 
maintenance of motor vehicle equipment and/or 
accessories. For purposes of subchapter E, the 
definition of "motor carrier" includes the terms 
"employer" and "exempt motor carrier." 

"Random selection process" means that drug 
tests are unannounced and that every commercial 
motor vehicle driver of a motor carrier has an equal 
chance of being selected for testing. 

"Reasonable cause" means that the motor 
carrier believes the actions or appearance or 
conduct of a commercial motor vehicle driver, on 
duty as defined in §395.2 of this subchapter are 
indicative of the use of a controlled substance. ' 

§391.87 Notification of test results and record
keeping. 

(a) The MRO shall report to the motor carrier 
whether a driver's test was positive or negative 
and, if positive, the identity of the controlled 
substance for which the test was positive. 

(b) A motor carrier shall notify its driver or 
driver-applicant of the results of a controlled 
substance test conducted under this subpart. 
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(c) A motor carrier shall notify-
(1) A driver-applicant of the results of a pre

employment controlled substance test conducted 
under this subpart provided the driver-applicant 
requests such results within 60 days of being 
notified of the disposition of the employment 
application; or 

(2) A driver of the results of a periodic, random, 
reasonable cause, or post-accident test conducted 
under this subpart, provided the results were 
positive. The driver must also be advised of what 
controlled substance was identified in any positive 
test. 

(d) A motor carrier shall ensure that all records 
related to. the administration and results of the 
drug testing program for its drivers subject to the 
testing requirements are maintained for a mini
mum period of 5 years except that individual 
negative test results shall be maintained for a 
minimum of 12 months. 

(e) A medical review officer shall be the sole 
custodian of individuals test results. The medical 
review officer shall retain the reports of individual 
test results for a minimum of 5 years. 

(f) A motor carrier shall retain in the driver's 
qualification file such information that will indi
cate only the following: 

(1) The types of controlled suljstances testing for 
which the driver submitted a urine specimen. CAaJ(l. 
./ (2) The date of such collection . 
.,/'(3) The location of such collection. 
,,(4) The identity of person or entity: 
'/(i) Performing the collection, 
v(ii) Analysis of the specimens, and 
/(iii) Serving as the MRO. . 

(5) Whether the test finding was "positive" or 
"negative" and, if "positive," the controlled sub
stances identified in any positive test. 

(g) A motor carrier shall produce upon demand 
and shall permit the Federal Highway Administra
tor to examine all records related to the adminis
tration and results of controlled substance testing 
performed under this part. 

(h) A motor carrier shall maintain an annual 
(calendar year) summary of the records related to 
the administration and results of the controlled 
substance testing program performed under this 
subpart. This summary shall include at a minimum: 

(1) The total number of controlled substance tests 
administered; 

(2) The number of controlled substance tests 
administered in each category (i.e., pre-employ
ment, periodic, reasonable cause, and random): 

(3) The total number of individuals who did not 
pass a controlled substance test; 

(4) The total number of individuals who did not 
pass a controlled substance test by testing category; 

(5) The disposition of each individual who did not 
pass a controlled substance test; 

(6) The number. of controlled substances tests 
performed by a laboratory that indicated evidence 
of a prohibited controlled substance or metabolite 
in the screening test in a sufficient quantity to 
warrant a confirmatory test; 

(7) The number of controlled substance tests 
performed by a laboratory that indicated evidence 
of a prohibited controlled substance or metabolite 
in the confirmatory test in a sufficient quantity to 
be reported as a "positive" finding to the medical 
review offlI'P!'· and 
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(8) The number of controlled substance tests that 
were performed by a laboratory that indicated 
evidence of a prohibited controlled substance or 
metabolite in the confirmatory test in a sufficient 
quantity to be reported as a "positive" finding by 
substance category (e.g., marijuana, cocaine, opium, 
PCP, or amphetamine). 

§391.89 Access to individual test results or test 
f"mdings. 

(a) No person may obtain the individual tests 
results retained by a medical review officer, and no 
medical review officer shall release the individual 
test results of any employee to any person, without 
first obtaining written authorization from the 
tested employee. Nothing in this paragraph shall 
prohibit a medical review officer from releasing, to 
the employing motor carrier, the information 
delineated in §391.87 (e) of this subpart. 

(b) No person may obtain the information 
delineated in §391.87 (e) of this part and retained 
by a motor carrier, and. no motor carrier shall 
release such information about any employee or 
previous employee, without first obtaining written 
authorization from the tested employee. 

§391.93 Implementation schedule. 
(a) This rule is effective December 21, 1988. 
(b) Motor' carriers with 50 or more "drivers 

subject to testing" on December 21, 1989, are 
required to implement a controlled substance 
testing program which meets the requirements of 
this subpart by: 

(1) December 21, 1989, for "drivers subject to 
testing," and . 

(2) December 21, 1990, for all commercial motor 
vehicle drivers. 

(c) Motor carriers with less than 50 "drivers 
subject to testing" on December 21, 1989 are 
required to implement a controlled substance 
testing program by December 21, 1990, for all 
commercial motor vehicle drivers. 

(d) During the first 12 months following the 
institution of random drug testing pursuant to this 
rule, a motor carrier shall meet the following 
conditions: 

(1) The random drug testing is spread reasonably 
through the 12-month period; 

(2) The last test collection during the year is 
conducted at an annualized rate of 50 percent; and 

(3) The total number of tests conducted during 
the 12 months is equal to at least 25 percent of the 
drivers subject to testing. 

§391.95 Drug use prohibitions. 
(a) No driver shall be on duty, as defined in 

§395.2 of this subchapter, if the driver uses any 
controlled substances, except as provided in §391.97 
of this part. 

(b) No driver shall be on duty, as defined in 
§395.2 of this subchapter, if the driver tests positive 
for use of 'controlled substances, except as provided 
in §391.97 of this part. 

(c) A person who tests positive for the use of a 
controlled substance, as defined in 49 CFR Part 40, 
is medically unqualified to operate a commercial 
motor vehicle. 

(d) A person who refuses to be tested under 
provisions of this subpart shall not be permitted to 
operate a commercial motor vehicle. Such refusal 
shall be treated as a positive test and subject the 
driver to the restrictions contained in paragraph (c) 
of this sectio . 
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§391.97 Prescribed drugs. 
(a) Affirmative defense. Any driver who is 

alleged to have violated §391.95 of this subpart 
shall have available as an affirmative defense, to be 
proven by the driver through clear and convincing 
evidence, the hislher use of a controlled substance 
(except for methadone) was prescribed by a licensed 
medical practitioner who is familiar with the 
driver's medical history and assigned duties. 

(b) The MRO shall afford a tested individual the 
opportunity to discuss a positive test result with 
the MRO before reporting the positive test result to 
the motor carrier. If an MRO, after making and 
documenting all reasonable efforts is unable to 
contact a tested person, the MRO shall contact a 
designated management official of the motor 
carrier to arrange for the individual to contact the 
MRO prior to going on duty. The MRO may verify a 
positive test without having communicated with the 
driver about the results of the test if: 

(1) The driver expressly declines the opportunity 
to discuss the results of the test, or . 

(2) Within 5 days after a documented contact by 
a designated management official of the motor 
carrier instructing the driver to contact the MRO, 
the driver has not done so. 

(c) All positive tests reported to the motor carrier 
by the MRO in which theMRO did not discuss the 
results with the driver shall be so noted and be 
accompanied by complete documentation of the 
MRO's efforts to contact the driver including 
contacts with a motor carrier's designated manage
ment officiaL 

(d) The rules in this subpart do not prohibit a 
motor carrier from requiring a driver to notify the 
motor carrier of thereapeutic drug use. 

§391.99 Reasonable cause testing require
ments. 

(a) A motor carrier shall require a driver to be 
tested, upon reasonable cause, for the use of 
controlled substances. 

(b) A driver shall submit to testing, upon 
reasonable cause, for the use of controlled sub
stances when requested to do so by the motor 
carrier. 

(c) The conduct must be witnessed by at least two 
supervisors or company offficials, if feasible. If not 
feasible, only one supervisor or company official 
need witness the conduct. The witness or witnesses 
must have received training in the identification of 
actions, appearance, or conduct of a commercial 
motor vehicle driver which are indicative of the use 
of a controlled substance. 

(d) The documentation of the driver's conduct 
shall be prepared and signed by the witnesses 
within 24 hours of the observed behavior or before 
the results of the tests are released, whichever is 
earlier. 

§391.101 Reasonable cause testing procedures. 
(a) A motor carrier shall ensure that the driver is 

transported immediately to a collection site for the 
collection of a urine sample. 

(b) A motor carrier shall ensure that the test 
performed under the requirements of §391.99 of this 
Subpart conforms with 49 CFR Part 40 and this 
Subpart. 

§391.103 Pre-employment testing require-
ments. . 

(a) A motor carrier shall require a driver
applicant who the motor carrier intends to hire or 
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use to be tested for the use of controlled substances 
as a prequalification condition. 

(b) A driver-applicant shall submit to controlled 
substance testing as a prequalification condition. 

(c) Prior to collection of a urine sample under 
§391.107 of this subpart, a driver-applicant shall be 
notified that the sample will be tested for the 
presence of controlled substances. 

(d) Exceptions. (1) A motor carrier may use a 
driver who is a regularly employed driver of 
another motor carrier without complying with 
paragraph (a) of this section, if the driver meets 
the requirement of §391.65 of this subchapter. 

(2) A motor carrier may use a driver who is not 
tested by the motor carrier without complying with 
paragraph (a) of this section, provided the motor 
carrier assures itself 

(i) That the driver has participated in a drug 
testing program that meets the requirements of 
this subpart within the previous 30 days and, 

(ii) While participating in that program, was 
either 

(A) tested for controlled substances within the 
past 6 months (from the date of application with 
the motor carrier) or 

(B) participated in the drug testing program for 
the previous 12 months (from the date of applica
tion with the motor carrier). 

(3) A motor carrier who exercises either para
graphs (d)(l) or (d){2) of this section shall contact 
the controlled substances testing program in which 
the driver participates or participated and shall 
obtain the following information: 

(i) Name and address of the program. 
(ii) Verification that the driver participates or 

participated in the program. 
(iii) Verification that the program conforms to 49 

CFR Part 40. 
(iv) Verification that the driver is qualified under 

the rules of this part, including that the driver has 
not refused to be tested for controlled substances. 

(v) The date the driver was last tested for 
controlled substances. 

(vi) The results, positive or negaFive, of any test 
taken. 

(4) The motor carrier shall retain the informa
tion required by this paragraph in the driver's 
qualification file required under §391.51 of this 
part. 

(5) A motor carrier who uses, but does not 
employ, such a driver more than once a year must 
assure itself once every 6 months that the driver 
participates in a controlled substances testing 
program that meets the requirements of this 
subpart. 

§391.105 Biennial (periodic) testing require
ments. 

(a) A motor carrier shall require a driver to be 
tested in accordance with the procedures set forth 
in this subpart and Part 40 of this title at least 
once every two years commencing with the driver's 
first medical examination required under §391.45 of 
this part after the motor carrier's implementation 
of a drug testing program in accordance with this 
subpart. 

(b) Exception. A motor carrier may use a 
driver who participates in a drug testing program 
of another motor carrier or controlled substance 
test consortium. 

(c) Exceptions: A motor carrier may discontinue 



periodic testing after a driver has been tested at 
least once under 

(1) The requirements of paragraph (a) of this 
section; 

(2) The requirements of §391.103 of this Subpart; 
or 

(3) The requirements of §391.109 of this Subpart, 
and the motor carrier is testing its drivers at a 50 
percent rate under its random testing program as 
required by §391.109 of this Subpart. 

§391.107 Pre-employment and biennial testing 
procedures. 

(a) The sample shall consist of a urine specimen. 
(b) A motor carrier shall ensure that the test 

performed under the requirements of §391.105 of 
this Subpart conforms with 49 CFR Part 40 and 
this Subpart. 

§391.109 Random testing requirements. 
(EDITOR'S NOTE: Implementation of random 

testing is deferred until fur
ther notice.) 

(a) The number of tests conducted under this 
section annually shall equal or exceed 50 percent 
(50%) of the average number of commercial motor 
vehicle driver positions for which testing is 
required to be tested under this subpart. 

(b) A motor carrier shall use a random selection 
process to select and request a driver to be tested 
for the use of controlled substances. 

(c) A driver shall submit to controlled substance 
testing when selected by a random selection process 
used by a motor carrier. 

(d) Exception. A motor carrier may use the 
results of another's controlled substances testing 
program that a driver participates in to meet the 
requirements of this section provided that the 
motor. carrier obtains the following information 
from the controlled substances testing program 
entity: 

(1) Name and address of the program. 
(2) Verification that the driver participates in the 

program. 
(3) Verification that program conforms to the 49 

CFR Part 40. 
(4) Verification that driver is qualified under the 

rules of this part, including that the driver has not 
refused to be tested for controlled substances. 

(5) The date the driver was last tested for 
controlled substances. 

(6) The results, positive or negative, of any tests 
taken. 

§391.111 Random testing procedures. 
(a) The sample shall consist of a urine specimen. 
(b) A motor carrier shall ensure that the test 

performed under the requirements of §391.109 of 
this Subpart conforms with 49 CFR Part 40 and 
this Subpart. 

§391.1l3 Post accident testing requirements. 
(EDITOR'S NOTE: Implementation of post accident 

testing is deferred until further 
notice.) 

(a) A driver shall provide· a urine sample to be 
tested for the use of controlled substances as soon 
as possible, but no later than 32 hours, after a 
reportable accident if the driver of the commercial 
motor vehicle receives a citation for a moving 
traffic violation arising from the accident. 

§391.105-§391.123 

(b) A driver who is seriously injured and cannot 
provide a specimen at the time of the accident shall 
provide the necessary authorization for obtaining 
hospital reports and other documents that would 
indicate whether there were any controlled sub
stances in his/her system. 

(c) A motor carrier shall provide drivers with 
necessary information and procedures so that the 
driver will be able to meet the requirement of 
paragraph (a) of this section. 

§391.115 Post-accident testing procedures. 
(a) The sample shall consist of a urine specimen. 
(b) A driver shall ensure that a specimen is 

collected and forwarded to a National Institute on 
Drug Abuse (NIDA) certified laboratory in a 
manner which conforms to 49 CFR Part 40. 

(c) A motor carrier shall ensure that the test 
performed under the requirements of Section 
391.113 of this Subpart conforms with 49 CFR Part 
40 and this Subpart. 

§391.117 Disqualification. 
(a) Disqualification for refusal Except for a 

driver who meets the conditions of §391.113(b), a 
driver shall be disqualified by issuance of a letter of 
disqualification for a period of 1 year following a 
refusal to give a urine sample when the driver has 
been involved in a fatal accident. 

(b) Disqualification for use of controUed sub
stances. 

A driver shall be disqualified by issuance of a 
letter of disqualification for a period of 1 year for a 
positive test of controlled substance use when the 
driver has been involved in a fatal accident. 

§391.119 Employee Assistance Program (EAP). 
(a) Every motor carrier shall establish an EAP 

program. The EAP program shall, as a minimum, 
include-

(1) An educational and training component for 
drivers which addresses controlled substances; 

(2) An education and training component for 
supervisory personnel and company officials which 
addresses controlled substances; and 

(3) A written statement, ·on file and available for 
inspection, at the motor carrier's principal place of 
business, outlining the motor carrier's EAP. 

§391.121 EAP training program. 
(a) Each EAP shall consist of an effective 

training program for the motor carrier's supervi
sory personnel and all drivers. 

(b) The training program must include at least 
the following elements: 

(1) The effects and consequences of controlled 
substance use on personal health, safety, and the 
work environment; 

(2) The manifestations and behavioral changes 
that may indicate controlled substance use or 
abuse; and 

(3) Documentation of training given to drivers 
and motor carrier supervisory personnel. 

(c) EAP training programs for all drivers and 
supervisory personnel must consist of at least 60 
minutes of training. 

§391.123 After-care monitoring. 
After returning to work. drivers who test positive 

must continue in any after-care program and be 
subject to follow-up testing for not longer than 60 
months following return to work. 



periodic testing after a driver has been tested at 
least once under 

(1) The requirements of paragraph (a) of this 
section; 

(2) The requirements of §391.103 of this Subpart; 
or 

(3) The requirements of §391.109 of this Subpart, 
and the motor carrier is testing its drivers at a 50 
percent rate under its random testing program as 
required by §391.109 of this Subpart. 

§391.107 Pre-employment and biennial testing 
procedures. 

(a) The sample shall consist of a urine specimen. 
(b) A motor carrier shall ensure that the test 

performed under the requirements of §391.105 of 
this Subpart conforms with 49 eFR Part 40 and 
this Subpart. 

§391.109 Random testing requirements. 
(EDITOR'S NOTE: Implementation of random 

testing is deferred until fur
ther notice.) 

(a) The number of tests conducted under this 
section annually shall equal or exceed 50 percent 
(50%) of the average number of commercial motor 
vehicle driver positions for which testing is 
required to be tested under this subpart. 

(b) A motor carrier shall use a random selection 
process to select and request a driver to be tested 
for the use of controlled substances. 

(c) A driver shall submit to controlled substance 
testing when selected by a random selection process 
used by a motor carrier. 

(d) Exception. A motor carrier may use the 
results of another's controlled substances testing 
program that a driver participates in to meet the 
requirements of this section provided that the 
motor. carrier obtains the following information 
from the controlled substances testing program 
entity: 

(1) Name and address of the program. 
(2) Verification that the driver participates in the 

program. 
(3) Verification that program conforms to the 49 

eFR Part 40. 
(4) Verification that driver is qualified under the 

rules of this part, including that the driver has not 
refused to be tested for controlled substances. 

(5) The date the driver was last tested for 
controlled substances. 

(6) The results, positive or negative, of any tests 
taken. 

§391.111 Random testing procedures. 
(a) The sample shall consist of a urine specimen. 
(b) A motor carrier shall ensure that the test 

performed under the requirements of §391.109 of 
this Subpart conforms with 49 eFR Part 40 and 
this Subpart. 

§391.113 Post accident testing requirements. 
(EDITOR'S NOTE: Implementation of post accident 

testing is deferred until further 
notice.) 

(a) A driver shall provide" a urine sample to be 
tested for the use of controlled substances as soon 
as possible, but no later than 32 hours, after a 
reportable accident if the driver of the commercial 
motor vehicle receives a citation for a moving 
traffic violation arising from the accident. 

§39 1.105-§39 1.123 

(b) A driver who is seriously injured and cannot 
provide a specimen at the time of the accident shall 
provide the necessary authorization for obtaining 
hospital reports and other documents that would 
indicate whether there were any controlled sub
stances in his/her system. 

(c) A motor carrier shall provide drivers with 
necessary information and procedures so that the 
driver will be able to meet the requirement of 
paragraph (a) of this section. 

§391.115 Post-accident testing procedures. 
(a) The sample shall consist of a urine specimen. 
(b) A driver shall ensure that a specimen is 

collected and forwarded to a National Institute on 
Drug Abuse (NIDA) certified laboratory in a 
manner which conforms to 49 eFR Part 40. 

(c) A motor carrier shall ensure that the test 
performed under the requirements of Section 
391.113 of this Subpart conforms with 49 eFR Part 
40 and this Subpart. 

§391.117 Disqualification. 
(a) Di3qual:i/ication for refusaL Except for a 

driver who meets the conditions of §391.113(b), a 
driver shall be disqualified by issuance of a letter of 
disqualification for a period of 1 year following a 
refusal to give a urine sample when the driver has 
been involved in a fatal accident. 

(b) Di3qualification for use of controUed sub
stances. 

A driver shall be disqualified by issuance of a 
letter of disqualification for a period of 1 year for a 
positive test of controlled substance use when the 
driver has been involved in a fatal accident. 

§391.119 Employee Assistance Program (EAP). 
(a) Every motor carrier shall establish an EAP 

program. The EAP program shall, as a minimum, 
include-

(1) An educational and training component for 
drivers which addresses controlled substances; 

(2) An education and training component for 
supervisory personnel and company officials which 
addresses controlled substances; and 

(3) A written statement, 'on file and available for 
inspection, at the motor carrier's principal place of 
business, outlining the motor carrier's EAP. 

§391.121 EAP training program. 
(a) Each EAP shall consist of an effective 

training program for the motor carrier's supervi
sory personnel and all drivers. 

(b) The training program must include at least 
the following elements: 

(1) The effects and consequences of controlled 
substance use on personal health, safety, and the 
work environment; 

(2) The manifestations and behavioral changes 
that may indicate controlled substance use or 
abuse; and 

(3) Documentation of training given to drivers 
and motor carrier supervisory personnel. 

(c) EAP training programs for all drivers and 
supervisory personnel must consist of at least 60 
minutes of training. 

§391.123 After-care monitoring. 
After returning to work, drivers who test positive 

must continue in any after-care program and be 
subject to follow-up testing for not longer than 60 
months following return to work. 
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Oil, Chemical and Atomic Workers Int'l Union, AFL-CIO 
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Billings, MT 59104 

Testifying February 12, 1991, before the House Labor and Employ
ment Relations Committee in OPPOSITION to HB 110: 

This bill would amend Montana's current good drug testing law to 
provide for testing where required under federal law. However, 
such an amendment is not necessary. Where drug testing is 
mandated by federal law or regulation, the federal regulation 
preempts state law so this change in current law is not needed. 

The concern with the proposal as presented is that it is am
biguous. I can readily see where some zealous federal or state 
official might interpret these changes to allow changes to State 
regulations based upon federal regulations without the ap
propriate notice, hearings, etc. currently required to change 
intrastate regulation. 

An example of this is the situation in 1990 involving the Re
search and Special Programs Administration of the federal Depart
ment of Transportation (RSPA/DOT). RSPA/DOT advised the Montana 
Public Service Commission that they were required to adopt 
RSPA/DOT's regulation covering interstate pipelines to apply to 
intrastate pipelines. This Union and the MT ACLU challenged that 
action. After a hearing before the MT Public Service Commission 
and legal briefing, the MT Public Service Commission appropriate
ly ruled that certain provisions of the RSPA/DOT proposed rules 
were inconsistent with Montana statutory and constitutional law. 
The PSC's eight page decision of October 1, 1990, concluded, 

"The Commission is of the opinion that the types of 
testing adopted herein (reasonable cause, pre-employ
ment and nonrandom return to duty) are consistent with 
Montana statutory and constitutional law. The Commis
sion also considers the revised drug-testing rules to 
be reasonable and appropriate in view of the important 
governmental interest in assuring public safety in the 
pipeline industry." 



I have a copy of the complete decision if the Committee wishes 
same. 

In this bill there is at least an implication that federally 
mandated drug testing might be required for intrastate matters 
when that is not the intention of federal law. 

Moreover, SB 31, which is currently in the Senate Judiciary 
Committee, was amended to deal with the concerns we are dealing 
with in HB 110 by adding a section which provides: 

"Federal preemption of any part of this section shall 
strictly be limited to the specific scope of the feder
al preemption." 

This give the supporters of HB 110 what they seek, while at the 
same time making it clear that federal regulations do not auto
matically intrude into those matters reserved for the State. 

I urge you give HB 110 a "Do Not Pass". What HB 110 seeks to do 
is done by SB 31. If the committee is inclined to act on what is 
sought here, then the proposals included in HB 110 should be 
deleted, and the language above should be inserted in its place. 

Thank you. I'll be glad to take questions at the conclusion of 
the hearing. 



FACT SHEET 

~ SuaJECT: DEPARTMENT OF TRANSPORTATION (DOT) DRUG TESTING PROGRAM 

The DOT is the first Executive agency to implement a Department
wide drug-free workplace program for civilian employees under 
Executive Order 12564 (Drug-Free Federal Workplace - Issued in 
september 1986). The DOT program was officially announced in June 
1987. Testing began in September 1987. 

The DOT program includes the following: 

broad education and awareness training 
an increase in supervisory training and the visibility of the 
employee assistance program 
a six-part forensic drug testing program to identify illicit 
drug use 
initiatives to foster and promote drug-free life styles among 
DOT employees. 

Random drug testing of approximately 32,000 employees in critical 
safety and security positions is underway at more than 900 work 
sites. the remaining five categories of testing (reasonable 
suspicion, follow-up, voluntary, post-accident, and pre-employment) 
were phased in during the months following the implementation of 
the random testing program. 

The chart below details DOT drug testing program statistics as of 
February 28, 1990. We have conducted 49,590 drug tests within the 
department. 

TEST TYPE 

RANDOM 
REASONABLE SUSPICION 
FOLLOW-UP 
POST-ACCIDENT 
PRE-EMPLOYMENT (FAA) 
PRE-EMPLOYMENT 

(OTHER MODES) 
VOLUNTARY 

NUMBER OF TESTS 

30,960 
21 

1,938 
55 

16,249 

315 
52 

NUMBER POSITIVE ,'/ 

152 O.I./q /6 
11 
43 

6 ~ a,3 r;: fz, 
o 
o 

Of the 152 individuals who tested positive on the Random test, 
99 have completed rehabilitation and have returned to their 
original position. 

Testing under the random program will continue every month at a 
rate of approximately 50 percent of the total number of covered 
employees per year. 

The total forecasted yearly cost of the DOT program is estimated 
at 5 million dollars. To date, collection costs have averaged 
$125.00 per collection, and forensic testing has averaged $25.00 
per test. 

April 26, 1990jdrugfac 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Amendment of ) 
Rule 38.5.2202 and Adoption ) 
of a New Rule Regarding ) 
Investigation and Reports of } 
Accidents } 
TO: All Interested Persons 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES REGARDING· 
FEDERAL PIPELINE SAFETY 
REGULATIONS INCLUDING 
DRUG-TESTING REQUIREMENTS 

1. On February 8, 1990 the Department of Public Service 
Regulation published Notice of Proposed Amendment and Adoption 
at page 275, issue number 3 of the 1990 Montana Administrative 
Register. Requests were received for a heari,ng and on April 
12, 1990 the Department of Public Service Re.gU~' at ion published 
a Notice of Public Hearing to consider the a~ov matter at page 
698, issue number 7 of the 1990 Montana Adm'in ··strative Regis-
ter. 'J 

2. The Department of Public Service Regulation has 
adopted and amended the rule as ~posed with the following 
changes: I ' 

38.5.2202 INCORPORATION BY \REiERENCE OF FEDERAL PIPE
LINE SAFETY REGULATIONS (1) The\ puqlic 'service commission 
hereby adopts and incorporates by \~~rence the U. S. Depart
ment of Transportation Pipeline Salfety Regulations, Code "of 
Federal Regulations, Title 49, Chapter 1, Subchapter D, Parts 
191, and 192, including all revis\ons and amendments en
acted by the department of transportation on or before the ef
fective date of this rule, October 12, 1990 iifie--J:.9-9-. A 
copy of CFR Title 49, Chapter 1, Subchapter D, Parts 191, 
and 192 iifie--~9-9- may ~. obtained from the U.S. Department 
of Transportation, Mfr~~~frh~-~~iifi~~~~ii~4efi-~~r-&ff~-€~ 
e~e~a~~eft5--aRa--ER£e~JemeR~~-~p~~e~~Re--safe~y~ Research and 
Special Programs Admi.'nist~ation, Western Region, Pipeline 
Safety, 555 Zang Street~'---Lakewood, Colorado 80228, or may be 
reviewed at the Public Service Commission Offices, 2701 Pros
pect Avenue, Helena, Montana 59620. 

Comments: No comments were received regarding Parts 191 
and 192. As adopted, ARM 38.5.2202 now incorporates the latest 
revisions to ~arts 191 and 192. All comments received were re
gard~ng Part 199. Since substantial changes were made to Part 
199 ~~ey havJbeen.ad~Pted as new rules II through XIII. 

~~~e Comm~ss~on has adopted the rule as proposed: 
RULE I. 38.5.2220 INVESTIGATION AND REPORTS OF INCI-

DENTS OF INTRASTATE GAS PIPELINE OPERATORS 
Comments: No comments were received. 

4. The Commission has adopted the following new rules 
as stated above. Random and post-accident drug testing re
quirements are not being adopted. Other minor revisions to 49 
C.F.R. 199 as proposed have also been made. Since the PSC does 
not enforce 49' C.F.R. Parts 193 and 195, all references to 
those parts have been deleted. Due to the date these rules 
are being adopted, § 199.1(b) is being deleted as unnecessary. 



RULE II. 38.5.2301 SCOPE AND COMPLIANCE (1) This 
subchapter requires pipeline facilities subject to 49 Code of 
Federal Regulations (C.F.R.), Part 192 to test employees for 
the presence of prohibited drugs and provide an employee assis
tance program. However, this subchapter does not apply to 
"master meter systems" defined in 49 C.F.R. § 191.3. 

(2) Nothing contained in this subchapter shall be con
strued or applied in a manner inconsistent with the provisions 
and requirements of § 39-2-304, MCA. 

(3) This subchapter shall not apply to any person for 
whom compliance with this subchapter would violate the domes
tic laws or policies of another country. 

(4) This subchapter is not effective until January 2, 
1992, with respect to any person for whom a foreign government 
contends that application of this subchapter raises questions 
of compatibility with that country's domestic laws or poli
cies. On or before December 2, 1991, the administrator will 
issue any necessary amendment resolving the applicability of 
this subchapter to such person on and after January 2, 1992. 
AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE III. 
chapter: 

38.5.2303 DEFINITIONS As used in this sub-

(1) "Accident" means an incident reportable under' 49 
C.F.R. part 191 involving gas pipeline facilities. 

(2) "Administrator" means the administrator of 
search and special programs administration (RSPA) of 
department of transportation (DOT), or any person who 
delegated authority in the matter concerned. 

the re
the U. S. 
has been 

(3) "DOT procedures" means the "procedures for transpor
tation work place drug testing programs" published by the of
fice of the secretary of transportation in 49 C.F.R. part 40. 

(4) "Employee" means a person who performs on a pipe
line, an operating, maintenance, or emergency-response func
tion regulated by 49 C.F.R. part 192. This does not include 
clerical, truck driving, accounting, or other functions not 
subject to 49 C.F.R. part 192. The person may be employed by 
the operator, be a contractor engaged by the operator, or be 
employed by such a contractor. 

(5) "Fail a drug test" means that the confirmation test 
,result shows positive evidence of the presence under DOT proce
dures of a prohibited drug in an employee's system. The test
ing procedure must provide for the verification of test re
sults by two or more different testing procedures before judg
ing a test positive. 

(6) "Operator" means a person who owns or operates pipe
line facilities subject to 49 C.F.R. part 192. 

(7) "Pass a drug test" means that initial testing or con
firmation testing under DOT procedures does not show evidence 
of the presence of a prohibited drug in a person's system. 

(8) "Prohibited drug" means any of the following 
stances specifted in schedule I or schedule II of the 
trolled Substances Act, 21 U.S.C. 801.812 (1981 and 

sub
Con-
1987 

Cum.P.P.): marijuana, cocaine, opiates, amphetamines, and 



phencyclidine (PCP). In addition, for the purposes of reason
able cause testing, "prohibited drug" includes any substance 
in schedule I or II if an operator has obtained prior approval 
from RSPA, pursuant to the "DOT procedures" in 49 C.F.R. part 
40, to test for such substance, and if the department of 
health and human services has established an approved testing 
protocol and positive threshold for such substance. 

(9) "State agency" means an agency of any of the several 
states, the District of Columbia, or Puerto Rico that partici
pates under section 5 of the Natural Gas Pipeline Safety Act 
of 1968 (49 App. U.S.C. 1674) or section 205 of the Hazardous 
Liquid Pipeline Safety Act of 1979 (49 App. U.S.C. 2009). 
AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE IV. 38.5.2305 DOT PROCEDURES (1) The anti-drug 
program required by this subchapter must be conducted accord
ing to the requirements of this subchapter and the DOT proce
dures. In the event of conflict, the provisions of this sub
chapter prevail. Terms and concepts used in this subchapter 
have the same meaning as in the DOT procedures. AUTH: 69-3-
207, MCA; IMP, Sec. 69-3-207, MCA 

RULE V. 38.5.2307 ANTI-DRUG PLAN (1) Each operator 
shall maintain and follow a written anti-drug plan that cbn
forms to the requirements of this subchapter and the DOT proce
dures. The plan must contain: 

(a) Methods and procedures for compliance with all the 
requirements of this subchapter, including the employee assis
tance program; 

(b) The name and address of each laboratory that analyz
es the specimens collected for drug testing; and 

(c) The name and address of the operator's medical re
view officer; and 

(d) Procedures for notifying employees of the coverage 
and provisions of the plan. AUTH: 69-3-207, MCA; IMP, Sec. 
69-3-207, MCA 

RULE VI. 38.5.2309 USE OF PERSONS WHO FAIL OR REFUSE A 
DRUG TEST (1) An operator may not knowingly use as an em
ployee any person who: 

(a) Fails a drug test required by this subchapter and 
the medical review officer makes a determination under ARIvl 
38.5.2315(4) (b); or 

(b) Refuses to take a drug test required by this subchap-
ter. 

(2) paragraph (1) (a) of this rule does not apply to a 
person who has: 

(a) Passed a drug test under DOT procedures; 
(b) Been recommended by the medical review officer for 

return to duty in accordance with ARM 38.5.2315(3); and 
(c) Not failed a drug test required by this subchapter 

after returning to duty. AUTH: 69-3-207, MCA; IMP, Sec. 
69-3-207, MCA 



RULE VII. 38.5.2311 DRUG TESTS REQUIRED: PRE-EMPLOY
MENT, REASONABLE CAUSE AND RETURN TO DUTY (1) Each operator 
shall conduct the following drug tests for the presence of a 
prohibited drug: 

(a) No operator may hire or contract for the use of any 
person as an employee unless that person passes a drug test or 
is covered by an anti-drug program that conforms to the re
quirements of this subchapter. 

(b) Each operator shall drug test each employee when 
there is reasonable cause to believe the employee is using a 
prohibited drug. The decision to test must be based on a rea
sonable and articulable belief that the employee is using a 
prohibited drug on the basis of specific, contemporaneous phys
ical, behavioral, or performance indicators of probable drug 
use. At least two of the employee's supervisors, one of whom 
is trained in detection of the possible symptoms of drug use, 
shall substantiate and concur in the decision to test an em
ployee. The concurrence between the two supervisors may be by 
telephone. However, in the case of operators with 50 or fewer 
employees subj ect to testing under this subchapter, only one 
supervisor of the employee trained in detecting possible drug 
use symptoms shall substantiate the decision to test. 

(c) An employee who refuses to take or does not pass a 
drug test may not return to duty until the employee passes a 
drug test administered under this subchapter and the medical 
review officer has determined that the employee may return to 
duty. AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE VIII. 38.5.2313 DRUG TESTING LABORATORY (1) Each 
operator shall use for the drug testing required by this sub
chapter only drug testing laboratories certified by the depart
ment of health and human services under the DOT procedures. 

(2) The drug testing laboratory must permit: 
(a) Inspections by the operator before the laboratory is 

awarded a testing contract; and 
(b) Unannounced inspections, including examination of 

records, at any time, by the operator, the administrator, and 
if the operator is subject to state agency jurisdiction, a rep
resentative of that state agency. 

(3) Nothwi thstanding the above, a person tested may re
quest retesting by a laboratory of his choice, pursuant to ARM 
38.5.2317. AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE IX. 38.5. 2315 REVIEW OF DRUG TESTING RESULTS: 
MEDICAL REVIEW OFFICER (1) Each operator shall designate or 
appoint a medical review officer (MRO). If an operator does 
not have a qualified individual on staff to serve as MRO, the 
operator may contract for the provision of ~1RO services as 
part of its anti-drug program. 

(2) The MRO must be a licensed physician with knowledge 
of drug abuse disorders. 

(3) The MRO shall perform the following functions for 
the operator: 
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(a) Review the results of drug testing before they are 
reported to the operator. 

(b) Review and interpret each confirmed positive test re~ 
suIt as follows to determine if there is an alternative medi
cal explanation for the confirmed positive test result: 

(i) Conduct a medical interview with the indiv,idual 
tested. 

(ii) Review the individual's medical history and any 
relevant biomedical factors. 

(iii) Review all medical records made available by the 
individual tested to determine if a confirmed positive test re
sulted from legally prescribed medication. 

(iv) If necessary, require that the original specimen 
be reanalyzed to determine the accuracy of the reported test 
result. 

(v) Verify that the laboratory report and assessment 
are correct. 

(c) Determine whether and when an employee who refused 
to take or did not pass a drug test administered under DOT pro
cedures may be returned to duty. 

(d) Ensure that an employee has been drug tested in ac
cordance with the DOT procedures before tfie employee returns 
to duty. 

(4) The following rules govern MRO determinations: 
(a) If the MRO determines, after appropriate review, that 

there is a legitimate medical explanation for the confirmed 
positive test result other than the unauthorized use of a pro
hibited drug, the MRO is not required to take further action. 

(b) If the MRO determines, after appropriate review, 
that there is no legitimate medical explanation for the con
firmed positive test result other than the unauthorized use of 
a prohibited drug, the MRO shall refer the individual tested 
to an employee assistance program, or to a personnel or admin
istrative officer for further proceedings in accordance with 
the operator's anti-drug program. 

(c) Based on a review of laboratory inspection reports, 
quality assurance and quality control data, and other drug 
test results, the MRO may conclude that a particular drug test 
result is scientifically insufficient for further action. Un
der these circumstances, the MRO should conclude that the test 
is negative for the presence of a prohibited drug or drug me
tabolite in an individual's system. 

(5). A copy of all drug test results shall be provided to 
the person tested. 

(6) The person tested must be given the opportunity to 
rebut or explain the results of all drug tests and retests. 
AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE x. 38.5.2317 RETENTION OF SAMPLES AND RETESTING 
(1) Samples that yield positive results on confirmation 

must be retained by the laboratory in properly secured, long
term, frozen storage for at least 365 days as required by the 
DOT procedures . within this 365-day period, the employee or 
his representative, the operator, the administrator, or, if 



the operator is subject to the jurisdiction of a state agency, 
the state agency may request that the laboratory retain the 
sample for an additional period. If, within the 365-day peri
od, the laboratory has not received a proper written request 
to retain the sample for a further reasonable period specified 
in the request, the sample may be discarded following the end 
of the 365-day period. 

(2) The person tested must be provided the opportunity, 
at the expense of the operator, to obtain a confirmatory re
test of the urine by an independent laboratory selected by the 
person tested. 

(3) If the employee specifies retesting by a second labo
ratory, the original laboratory must follm'l approved chain-of
custody procedures in transferring a portion of the sample. 

(4) Since some analytes may deteriorate during storage, 
detected levels of the drug below the detection limits estab
lished in the DOT procedures, but equal to or greater than the 
established sensitivity of the assay, must, as technically ap
propriate, be reported and considered corroborative of the 
original positive results. AUTH: 69-3-207, MCA; IMP, Sec. 
69-3-207, MCA ---

RULE XI. 38.5.2319 EMPLOYEE ASSISTANCE PROGRAM 
(1) Each operator shall provide an employee assistahce 

program (EAP) for its employees and supervisory personnel who 
will determine whether an employee must be drug tested based 
on reasonable cause. The operator may establish the EAP as a 
part of its internal personnel services or the operator may 
contract with an entity that provides EAP services. Each EAP 
must include education and training on drug use. At the dis
cretion of the operator, the EAP may include an opportunity 
for employee rehabilitation. 

(2) Education under each EAP must include at least the 
following elements: display and distribution of informational 
material; display and distribution of a community service hot
line telephone number for employee assistance; and display and 
distribution of the employer's policy regarding the use of pro
hibited drugs. 

(3) Training under each EAP for supervisory personnel 
who will determine whether an employee must be drug tested 
based on reasonable cause must include one 60-minute period of 
training on the specific, contemporaneous physical, behavior
aI, and _ performance indicators of probable drug use. AUTH: 
69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE XII. 38.5.2321 CONTRACTOR EMPLOYEES (1) With 
respect to those employees who are contractors or employed by 
a contractor, an operator may provide by contract that the 
drug testing, education, and training required by this subchap
ter be carried out by the contractor provided: 

(a) The operator remains responsible for ensuring that 
the requirements of this subchapter are complied with; and 

(b) The contractor allows access to property and records 
by the operator, the administrator, and if the operator is sub-



ject to the jurisdiction of a state agency, a representative 
of the state agency for the purpose of monitoring the opera
tor's compliance with the requirements of this subchapter. 
AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE XIII. 38.5.2323 RECORDKEEPING (1) Each opera
tor shall keep the following records for the periods specified 
and permit access to the records as provided by paragraph (2) 
of this rule: 

(a) Records that demonstrate the collection process con
forms to this subchapter must be kept for at least three years. 

(b) Records of employee drug test results that show em
ployees failed a drug test, and the type of test failed (e.g., 
post-accident), and records that demonstrate rehabilitation, 
if any, must be kept for at least five years, and include the 
following information: 

(i) The functions performed by employees who failed a 
drug test. 

(ii) The prohibited drugs which were used by employees 
who failed a drug test. 

(iii) The disposition of employees who failed a drug 
test (e.g., termination, rehabilitation, leave without pay). 

(iv) The age of each employee who failed a drug test. 
(c) Records of employee drug test results that show em

ployees passed a drug test must be kept for at least one year. 
(d) A record of the number of employees tested, by type 

of test (e.g., post-accident), must be kept for at least five 
years. 

(e) Records confirming that supervisors and employees 
have been trained as required by this subchapter must be kept 
for at least three years. 

(2) Information regarding an individual's drug testing 
results or rehabilitation may be released only upon the writ
ten consent of the individual, or as required by a court of 
law. Statistical data related to drug testing and rehabilita
tion that is not name-specific and training records must be 
made available to the administrator or the representative of a 
state agency upon request. AUTH: 69-3-207, MeA; IMP, Sec. 
69-3-207, MCA ---

5. Comments: The Oil, Chemical and Atomic Workers In
ternational Union, Local 2-493 (OCAW) submitted written and 
oral comments in opposition to the random and post-accident 
drug testing requirements contained in the proposed rules. 
OCAW did not oppose the reasonable cause and nonrandom return
to-duty testing provisions. OCAW did not take a position on 
pre-employment testing. 

The American Civil Liberties Union (ACLU) submitted writ
ten and oral comments in opposition to pre-employment and ran
dom drug-testing. At the hearing the ACLU also expressed some 
reservations regarding the scope of the proposed post-accident 
testing. The ACLU did not take a position on return-to-duty 
testing and did' not oppose reasonable cause testing. 

The ACLU's objections to pre-employment testing were not 
stated in specific terms. The ACLU' s statement simply ex-



pressed general opposition to drug testing, based upon the in
trusion of individual privacy and violation of constitutional 
rights. Drug tests are unfair if administered to workers with~ 
out any reason to suspect illegal drug use; and unnecessary be
cause they cannot detect actual job impairment. Drug tests 
are also sometimes inaccurate. Performance tests in safety
sensitive positions are more appropriate. Competent supervi
sion, professional counseling and voluntary rehabilitation 
would better address the drug problem. Finally, the ACLU stat
ed that § 39-2-304, MCA is a good law, probably the best in 
the country that balances the rights of individual privacy 
against the rights of the public interest. 

The Montana Power Company did not take a position for or 
against the rules, but did offer oral comments and presented a 
copy of the company's anti-drug plan. 

Response: The Commission has determined that the random 
and post-accident drug testing provisions of the proposed rules 
would violate § 39-2-304, MCA. These types of tests are there
fore not being adopted in the Administrative Rules of Montana, 
including the random provisions of the return-to-duty testing. 

In response to the ACLU' s objections to pre-employment 
testing, the Commission first notes that tHe u.s. 9th Circuit 
Court of Appeals recently upheld 49 C. F. R. Part 199 against 
challenges based upon Federal law, including the 4th Amendment 
of the United States Constitution. IBEW v. Skinner, F. 2d 

, 1990 WL 129349 (Sept. 12, 1990). In addition, the Com
mission believes the pre-employment testing required by the 
proposed rules is permitted by § 39-2-304(1) (b), due to the na
ture of the pipeline industry and the functions performed by 
operations, maintenance and emergency response personnel. 

The rules as proposed contain other provisions which are 
inconsistent with § 39-2-304, MCA, in the areas of testing pro
cedure , verification, test review, retesting, and release of 
results. Appropriate revisions have been made to conform the 
rule as adopted to the requirements of § 39-2-304, MCA. A gen
eral provision has also been added requiring application and 
construction of these rules in a manner consistent with 
§ 39-2-304, MCA. 

The Commission is of the opinion that the types of test-
.ing adopted herein (reasonable cause, pre-employment and 
nonrandom return-to-duty) are consistent with Montana statuto
ry and constitutional law. The Commission also considers the 
revised drug-testing rules to be reasonable and appropriate in 
view of the important governmental interest in assuring public 
safety in the pipeline industry. 

~¥-5.$. 
~WARD L. ELLIS, Cha~rman 

CERTIFIED TO THE SECRETARY OF STATE OCTOBER 1, 1990. 
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• the Bill of Rights. 

There was a time in the United States when your business was also your 

boss's business. At the turn of the century, company snooping was pervasive 

and privacy almost non-existent. Your boss had the right to know who you 

lived with, what you drank, whether you went to church, or to what 

• political groups you belonged. With the growth of the trade union movement 

and heightened awareness of the importance of individual rights, American 

workers came to insist that life off the job was their private affair n:t 

~o be scrutinized by employers. 

But major chinks have begun to appear in the wall that has separate~ 

life on and off the job, largely due to new ~echnologies that make i~ 

possible for employers to monitor their employees off-duty activities. 

Today, millions of American workers every year, in both ~he public anj 

private sectors, are subjected to urinalysis drug tests as a condition -~~ 

getting or keeping a job. 

The American Civil Liberties Union opposes indiscriminate urine 

testing because the process is both unfair and unnecessary. It ;.- ·~r,';-·;·". ... = '- .. - ~.-

force workers who are not even suspec~ed of using drugs, and whose job 

performance is satisfactory, to "prove" their innocence ~hrough a degrading 

and uncertain procedure ~hat violates personal privacy. Such tests are 

unnecessary because ~hey cannot detect impairment and, thus, in no way 

enhance an employer'S ability to evaluate or predict job performance. 

Employers have a ri;h~ to expect their employees not to be high, 

stoned, drun~, or asleep. Job performance is the bottom line: If you can~:t 

"Eternal vigilance is the price of liberty" 



a perso: may have taken a dr~; a~ so~e :i~e :: ~~e pa~:. 

previously ingested substances. For e::ample, an employee who smOKes 

~ marijuana on a Saturday night may ~est positive ~he following Wednesday, 

long after the drug has ceased t= have ~ny effect. In that case, what the 

employee did on Saturday has ~:~hi~; to do wit~ his or her fitness on 

Wednesday. At the same 

and test negative that 

+- " w 1 me, 

same morning. That 

snort cocaine on the way to work 

is because the cocaine has not 

.. yet been metabo'l" zed and "' .. ' 1 ~, +- here.f: or +- I- "h " " ~ '" -~ w. •. e, no" SIIOW up 1n 1S ur1ne. 

You'll ~lear the q,uestion, "If you don't use drugs, you have nothing to 

~hide- so why object to testin;?" Innocent people do have something to hide: 

their private life. The "right to be left alone" is, in the words of the 

... late Supreme Court ·justice L:H.J.is Srandeis, "the most comprehensive of 

rights and the right most va~~ed by civilized men." . 
Analysis of a person's urine can disclose many details about that 

·person's private life other than drug use. It can tell an employer whether 

an employee or a job applicant is being treated for a heart condition, 

... depression, epilepsy or diabetes. It can also reveal whether an employee is 

pregnant. 

Drug screens are not completely reliable. These tests can and often ~-

yield false positive results. The AC~U in Montana has heard stories from 

numerous individuals whose jobs req,uire testi~g about how false positives 
1iIII. 
~ave sent their lives into real disarray. Although more accurate testin; 

is becoming available, it is expensive and less frequently used. And even 

_the more accurate tests can yield inaccurate results due to laboratory 

errer. A survey by the National Institute of Drug Abuse (NIDA) found that 

~ZO percent of the labs surveyed =istakenly reported the presence of 

illegal drugs in drug-free urine samp:e~. ~:rE~i3~i:~ty also stems fr~~ --e 

tendency of drug screens te c~nf~se similar compounds. For example, codeine .. 
and Vicks Formula 44-M have =een ~n=wn to pr=duce positive results for 

heroin, Advil fer marijuana, an~ ~y~uil for amphetamines. -
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u~=~ver those few people who were commi~~ing cffenses against the Cr~w~. 

Early Americans ~eep:7 hated these general searches, which were a leading 

cause of the Revolution. 

After the Revolution, when memories of the experience with 

warrantless searches were still fresh,the Fourth Amendment was adopted. It 

says that the government cannot search everyone to find the few who might 

~e guilty of an offense. The government must have good reason to suspect a 

particular person before subjecting him or her to intrusive body searches. 

These long-standing principles of fairness should apply to the private 

sector, even though the Fourth Amendment only applies to government action. 

Urine tests are body searches, and they are an unprecedented invasion 

of privacy. The standard practice, in administering such tests, is to 

require employees to urinate in the presence of a witness to guard against 

specimen tampering. In the words of one judge, that is "an experience which 

even courteously supervised can be humiliating and degrading." Noted a 

federal judge, as he invalidated a drug-testing program for municipal fire~ 

fighters, "Drug testing is a form of surveillance, albeit a technological 

Shouldn't exceptions be made for certain workers such as airline 

pilots are responsible for the lives of others? O~viously, people who are 

responsible for others' lives should be held ~o high standards of job 

performanc.. But urine testing will not help employers do that because it 

does not detect impairment. 

If employers in transportation and other industries are really 

concerned about th~ public's safety, they should abandon imperfect urine 

testing and test p.£Ib~ance instead. Computer- assisted performance tests 

already exist and, in fact, have been used for years ~y NASA on astronauts 

and test pilots. These tests can actually measure hand-eye coordination and 

response time, do not invade people's privacy, and can improve safety far 

better than drug tests can. 



.. 
year. Don/~ eC;~=7er~ ~a~e a r~;~~ ~= ~e~~ a~ 3 ~37 =f ~rc~ec~ing ~heir 

~nvestment? 

- Actually, there are no clear estima!es atc~~ !~e e~:~:mic c=s~s ~= 

industry resulting from drug use by workers. Frc;~nents of drug tes'tin; 

.. =laim the costs are t"li'gh, bu~, t,hey have been hard pre~~ed to translate tr,at 

claim into real figures. And some who make such claims are manufacturers cf 

lrug tests, who obviously stand to profit from industry-wide urinalysis. In .. 
any event, employers have better ways to maintain high productivity, as 

~ell as to identify and help employees with drug problems. Competent 

~upervision, professional counseling and voluntary rehabilitation programs 

~ay not be as simple as a drug test, but they are a better investment in 

.. \merica. 

Our nation's experience with Cigarette smoking is a good example of 

~hat education and voluntary rehabilitation can accomplish. Since 1965, the 
IIilII 

proportion of Americans who smoke cigarettes has gone down from 40.4 

)ercent to 29.1 percent. This dramatic decrease was a consequence of public 

~ducation and the availability of treatment on demand. Unfortunately, 

".nstead of adequately funding drug clinics and educat,ional programs, the 

~overnment has cut these services so that substance abusers sometimes have 

'to wait for months before receiving treatment. 

IIilII 
Many state and federal courts have ruled that testing programs in 

public workplaces are unconstitutional if they are not based on some kind 

~f individualized suspicion. Throughout the country, courts have struck .. 
jown programs that randomly tested police officers, fire-fighters, 

teachers, civilian army employees, prison guards and employees of several 

...cederal agencies. The ACLU and public employees unions have represented 

most of these victorious workers. In Washington, D.C., for example, one 

federal judge had this to say about a random drug testing program that .. 
'/Jould affect thousands of government employees: "This case presents for 

judicial consideration a wholesale deprivation of the most fundamental .. 
privacy rights of thousands upon thousands of loyal, law abiding 

citizens ... " 

.. In 1989, for the first time, the U.S. Supreme Court ruled on the 

constitutionality of testing government employees not actually suspected 

-
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Although these decisi~n represen~ a serious se~back, the Cour~'s 

r~:ing does not affect all government workers, and the fight over the 

=onstitutionality of testing is !ar from over. 

Court challenges to drug testing programs in private workplaces are 

underway throughout the country. These lawsuits involve state 

constitutional and statutory laws ra~her than federal constitutional law. 

Some are based on common law acti~ns that charge specific, intentional 

injuries; others are breach of contrac~ claims. Some have been successful 

while others have failed. Traditionally, employers in the private sector 

have had extremely broad discre~ion in personnel matters. 

In most states, private sector employees have virtually no protection 

against drug testing's intrusion on their privacy, unless they belong to a 

union that has negotiated the prohibition or restriction of workplace 

testing. 

Montana is one of only eight states that has enacted protective 

legislation that restricts drug testing in the private workplace and gives 

employees some measure of protec~ion from unfair and unreliable testing. 

Montana, Iowa, Vermont and Rhode Island have banned all random or blan~et 

drug ~esting of employees (that is, testing without probable cause or 

reasonable suspicion), and Minnesota, Maine and Connecticut permit random 

~esting only of employees in "safety sensitive" positions. The laws in 

these states also mandate confirmatory testing, use of certified 

laboratories, confidentiality of test results and other procedural 

protections. While they are not perfect, these new laws place significant 

limit on employers' otherwise unfettered authority to test and give 

employees the power to resis~ unwarranted invasions of privacy. 

The ACLU w~:: =ont~n_~ ~: ~ress ~ther states to pass similar statutes 

and to lobby the U.S. Congress ... -.... -' do the same . 

I urge you ~o rejec~ HE 1:0, 525, and 531. 
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Testifying February 12, 1991, before the House Labor and Employ
ment Relations Committee in OPPOSITION to HB 525: 

Before I get into the reasons this is not a good bill, I want to 
make it clear that I, OCAW nor the Montana labor movement support 
or condone the use of drugs or alcohol on-the-job , or coming to 
work under the influence of any substance. However, unless there 
is objective evidence that a worker is impaired on-the-job, or 
that the worker's job performance is effected, workers have the 
same rights as any other american against unwarranted intrusion 
into an employee's private life away from the workplace. IT IS 
NOT THE ROLE OF THE EMPLOYER TO BE SOCIETY'S POLICEMEN! 

HB 525 is one of a series of proposals fronted by an organization 
headed by IBM lobbyist Steve Browning known as "Montanans for a 
Drug-Free Society". MFDFS is an employer dominated group lead by 
the Corporate giants IBM and Exxon. 

If former drug czar William Bennett is "your cup of tea", then 
you should like this bill and HB 531, because that's where they 
came from. In fact, they are counting on you being impressed 
because these bills "came out of the White House. 

At first glance, this bill might seem like a good idea because it 
makes a promise of reduced insurance rates for commercial motor 
vehicle carriers and for the individuals who work for commercial 
motor vehicle carriers. 

There are two very good reasons this bill is not a good bill: 

1. First, I seriously doubt that the insurance scheme con
templated by HB 525 is workable. It may be possible for 
commercial motor vehicle carriers to obtain insurance rates 
from an insurance company which will provide the "double 
deduction" called for in the bill. But, I submit that it is 



a test. This bill is just another piece of the not-so-subtle 
efforts to impose random drug testing on Montana's workers. 

I urge that you give HB 525 a "Do Not Pass". 

Thank you. I'll be glad to take questions at the conclusion of 
the hearing. 



Amendments to House Bill No. 305 
First Reading Copy 

EXH IBIT_----L-1 __ _ 

Di\TE 011 fa \'1 \ 
HB 305 

For the House Committee on Labor and Employee Relations 

Prepared by Eddye McClure 
February 5, 1991 

1. Title, line 12. 
Following: "39-51-1109," 
Insert: "AND" 

2. Title, line 13. 
Following: line 12 
strike: "39-71-204, AND 39-72-612," 

3. Page 2, lines 7 through 12. 
Following: "court" on line 7 
Strike: remainder of line 7 through "transcript" on line 12 

4. Page 2, line 13. 
Following: "~" 
strike: "The" 
Insert: "Except for transcripts, the" 

5. Page 4, line 14 through page 6, line 8. 
strike: sections 5 and 6 in their entirety 
Renumber: subsequent sections 

1 HB030501.AEM 
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HB l-t,1R. 13 

HOUSE OF REPRESENTATIVES 

LABOR AND EMPLOYMENT RELATIONS COKKITTEE 

ROLL CALL VOTE 

DATE «(1~\9' BILL NO. 
\ 

NUKBER __________ __ 

MOTION: ~ \PaM 

I NAKE I AYE I NO I 
REP. JERRY DRISCOLL V 
REP. MARK O'KEEFE , L 
REP. GARY BECK V' 
REP. STEVE BENEDICT ,/ 
REP. VICKI COCCHIARELLA v' 
REP. ED DOLEZAL V 
REP. RUSSELL FAGG V 
REP. H.S. "SONNY" HANSON 

REP. DAVID HOFFMAN V 
REP. ROYAL JOHNSON V 
REP. THOMAS LEE L 
REP. BOB PAVLOVICH V 
REP. JIM SOUTHWORTH V 
REP. FRED THOMAS V 
REP. DAVE WANZENRIED v' 
REP. TIM WHALEN L 
REP. TOM KILPATRICK, VICE-CHAIRMAN ~. 
REP. CAROLYN SQUIRES, CHAIR ~ 

TOTAL l~ ~ 



Amendments to House Bill No. 336 
First Reading Copy 

Requested by Representative Simpkins 

t:::XH161 (-~-jo--__ _ 

DATE .::2\la I91 
HB 33~ 

For the House Committee on Labor and Employee Relations 

Prepared by Eddye McClure 
February 6, 1991 

1. Title, lines 5 and 6. 
strike: "THE" on line 5 through "RETAIN" on line 6 
Insert: "PAYMENT TO AN EMPLOYEE OF" 

2. Title, line 7. 
Following: "DUE;" 
Insert: "REQUIRING AN EMPLOYER TO PAY THE EMPLOYEE ANNUALIZED 

INTEREST ON UNPAID WAGES;" 

3. Page 1, line 19. 
Following: "MTy" 
Insert: "( 1) " 

4. Page 1, line 23. 
Following: "shall" 
strike: "must" 
Insert: "may" 

5. Page 1, line 25. 
Following: "the" 
strike: "department" 
Insert: "employee" 

6. Page 2, line 1. 
Following: "amount" 
strike: "equal to 5%" 
Insert: "not to exceed 100%" 

7. Page 2, line 4. 
Following: "due" 
Insert: ", but not less than the wages due plus interest payment 

required in SUbsection (2)" 

8. Page 2, lines 5 through 7. 
Following: "seeft" on line 5 
strike: remainder of line 5 through "due"on line 7 
Insert: "(2) The employer shall also pay the employee annualized 

interest on the unpaid.wages from the date the wages were 
due. The interest must be calculated by the department and 
compounded annually, but the annualized rate may not exceed 
2 percentage points a year above the prime rate of major New 
York banks on the date of settlement." 

9. Page 5, lines 9 and 10. 
Following: "wages" on line 9 

1 HB033601.AEM 



strike: "," 
Insert: "or" 
Following: "taxes" 
strike: remainder of line 9 through "premiums" on line 10 

2 HB033601.AEM 



EXHlB IT--~I .... D'r-___ _ 

DATE a \la\cr l 
HB 3Lta. 

House Bill 342 

senate Bill 315 and House Bill 381: 

In 1987, Senate Bill 315 was introduced on behalf of the 

Senate Labor committee by Senator Williams and was a major 

revision on workers' compensation. House Bill 381 was introduced 

by Rep. Grandy and exempted from W.C. and U.I. self-employed 

cosmetologists and barber's who rent space or fixtures in a shop. 

Both bills amended section 39-71-401: 

(1) S.B. 315 took out the references to broker, salesman, direct 

seller, and references to farm or ranch in sUbsection (2) dealing 

with sole proprietors, and replaced them in the list under 

subsection (2) dealing with exemptions from W.C. 

(2) H. B. 381, as drafted, amended sUbsection (2) of 401 to 

include "cosmetologist's services and barber's services as 

defined in 39-710204(1) (1)". Unlike SB 315, HB 381 in it's 

original form, did not amend sUbsection (3) at all. HB 381 

stayed this way until the 3rd reading, when it was amended to 

move the reference to the cosmetologists and barbers into 

subsection (3) dealing with sole proprietors. 

As a result, both bills passed with SB 315 removing the words 

"and not contracting" from 401(3) and HB 381 leaving them in. 

This explains the brackets now seen in sUbsection 3 around "and 

not contracting". As a result, SB 351 occupations out of 

sUbsection (3) and put them as exemptions in sUbsection (2) while 

HB 381 moved the cosmetologists and barbers out of (2) and put 

them in (3). 

That's why HB 342 looks like it does. My suggestion to the 

committee is to move the cosmetologists and barbers back into 

sUbsection (2), the list of occupations exempted from w.e. since 

that's what HB 381 was meant to do. That leaves (3) stating the 



following: 

A sole proprietor or working member of a partnership who 

holds hemself out or considers himself an independent contractor 

mut elect to be bound personally and individually by the 

provisions of compensation plan No.1, 2, or 3, but he may apply 

to the department for an exemption from the Workers' Compensation 

Act for himself unless he is contracting for construction 

industry services. 



39-71-402 LABOR 

(h) employment as an official, including a timer, referee, or judge, 
school amateur athletic event, unless the person is otherwise employed 
school district. 

(3) A sole proprietor or working member of a partnership who holds 
SB self out or considers himself an independent contractor and who is 

tracting for' . 
~ , ~ 1-9l:Q-kel:--~I.1esD:um..;~~pem:mm~~"1rltI~!HS5I:ieQ-~he-board 
'r/t1'L 
-h) 

( 1.') 
...ilyme, I3P60tlCts to e""'tem91'8 pciwsrily ift the home must elect to be 
personally and individually by the provisions of compensation plan No. 
or 3, but he may apply to the division for an exemption from the W 
Compensation Act for himself. The application must be made in 
with the rules adopted by the division. The division may deny the ap~I1]CBltiA 
only if it determines that the applicant is not an independent cOlltrl!cU 
When an application is approved by the division. it is conclusive as to 
status of an independent contractor and precludes the applicant from 
ing benefits under this chapter. 

(4) Each employer shall post a sign in the workplace at the 
where notices to employees are normally posted, informing employees 
the employer's current provision of compensation insurance. A wnrKtlla~!« 
any location where an employee performs any work-related act in the 
of employment. regardless of whether the location is temporary or peJ1lllIneii 
and includes the place of business or property of a third person while' 
employer has access to or control over such place of business or n .. ,,\n,,.I"tv'·f! 

the purpose of carrying on his usual trade. business, or occupation. The 
will be provided by the division, distributed through insurers or directly 
the division. and posted by employers in accordance with rules adopted by 
division. An employer who purposely or knowingly fails to post a sign as 
vided in this subsection is subject to a $50 fine for each citation. 

History: (1). (2)(a) tbra(f)En. 92-202.1 by Sec. I, Ch. 492. L 1973; amd. Sec. 1. Ch. 
1977; Sec. 92-202.1. R.C.M. 1947; (2)(I)En. Sec. 17, Ch. 96. L. 1915; re-en. Sec. 2931. 
1921: re-en. Sec. 2931. R.C.M. 1935; Sec. 92-805, R.CM. 1947; R.C.M. 1947, 92-202.1. 9H._ 
amd. Sec. 58, Ch. 397, L 1979; amd. Sec. I, Ch. 470. L. 1983; amd. Sec. I, Ch. 94. L. 
amd. Sec. 1. Ch. 100. L. 1985: amd. Sec. 3, Ch. 336, L. 1985. 

Compiler's Comments 
1985 Amendments: Chapter 94 at end of 

(2)(d) and in first sentence of (3), inserted "or 
for services as a direct seller engaged in the sale 
of consumer products to customers primarily in 
the home". 

Chapter 100 inserted (2)(h). 
Chapter 336 at end of (2)(b) and (2)(0 

inserted "except employment of. a volunteer 
under 67-2-105". 

1983 Amendment: In (2)(d), inserted language 
following "partnership"; and inserted (3) and 
(4). 

Cross-References 
Regulation of real estate brokers and 

men, Title 37, ch. 51. 
"Casual employment" defined. 39-71-116. 
"Insurer" defined. 39-71-116. 
"Employer" defined. 39-71-117. 
"Employee" defined. 39-71-118. 
"Injury" or "injured" defined. 39-71-119. 
Compensation plan No. I, Title 39, ch. 

part 21. 
Compensation plan No.2. Title 39, ch. 

part 22. 
Compensation plan No.3, Title 39, ch. 

part 23. 

39-71-402. Extraterritorial application and reciprocity. (1) If 
worker employed in this state who is subject to the provisions of this 
temporarily leaves the state incidental to that employment and receives 
injury arising out of and in the course of such employment. the provisions 



~x.\. } 0 

c211Jj9( 
'fiB 3LfL 

EXHIBIT IO·l 
39-714l:Ilumlr---~:......;.. .. 

DATE_ ~1!QlI4( 
Cross-References 1-18 ---~~~{iz.~,L.:lJ1..: 

"Division" defined. 39-71-116. -------~~~;;a~i!:::.. .... 
"PayroU" defmed. 39-71-116. ,I 
"Public corporation" defmed. 39-71-116. 

Hospitals to submit schedule of fees and charges -
period of schedule - when to be submitted. All hospitals must 

,to the division a schedule of fees and charges for treatment of injured 
to be in effect for at least a 12-month period unless the division and 

IIUIllIIol .... :u. agree to interim amendments of the schedule. The schedule must 
WUnitted at least 30 days prior to its effective date and may not exceed 

~h'A1'IJ"i>!I prevailing in the hospital for similar treatment of private patients. 
En. 92-706.1 by Sec. 1. Ch. 252. L. 1973: amd. Sec. 1. Ch. 43. L. 1975: amd. Sec. 

L. 1975; R.C.M. 1947.92-706.1(2): amd. Sec. 57, Ch. 397, L. 1979. 

rn;u;i •• ;"," defined. 39·71-116. 

Part 4 
Coverage, Liability, and Subrogation 

_ 1. Employments covered and employments exempted. (1) 
.. , provided in subsection (2) of this section, the Workers' Compensa
applies to all employers as defined in 39-71-117 and to all employees 

~I;lnE~d in 39-71-118. An employer who has any employee in service under 
~;~lPP,ointmlent or contract of hire, expressed or implied, oral or written, 

to be bound by the provisions of compensation plan No.1, 2, or 
employee whose employer is ,bound by the Workers' Compensation 

subject to and bound by the compensation plan that has been elected 
"employer. 

the employer elects coverage for these employments under this 
and an insurer allows such an election, the Workers' Compensation 

_v-,u.u':IlI,not apply to any of the following employments: ' 
household and domestic employment; 
casual employment as defined in 39-71-116(3) except employment of a 

~1u:nte4!r under 67-2-105; 
employment of members of an employer's family dwelling in the 

mn'lovl~r'!l household: 
" employment of sole proprietors or working members of a partnership 
than those who consider themselves or hold themselves out as inde

!Jtld.eIlt contractors and who are not contracting for agricultural services to 
~t;peJ1:OlmEld on a farm or ranch, or for broker or salesman services per

under a license issued by the board of realty regulation, or for services 
direct seller engaged in the sale of consumer products to customers 

, in the home; 
employment for which a rule of liability for injury, occupational dis

or death is provided under the laws of the United States; 
. any person performing services in return for aid or sustenance only, 
, employment of a volunteer under 67-2-105; 

employment with any railroad engaged in interstate commerce,: except 
railroad construction work shall be included in and subject to the provi
'of this chapter; 
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19 business under this chapter 
ad by the division, make and file 
the division may require. 

c. 2934, R.C.M. 1921; re-en. Sec. 2934, 
\8. R.C.M. 1947: (2)En. Sec. 35, Ch. 96, 
'i7. R.C.M. 1935; amd. Sec. 64. Ch. 23, 
8.92-1010. 

urer" defined. 39-71-116. 
lployer" defined, 39-71-117. 
lployee" defined. 39-71-118. 
ury" defined. 39-71-119. 

lie corporation to me payroll 
·ion. Whenever any public corpo
.surance fund neglects or refuses 
[oyees, the division may levy an 
.)ration in an amount of $75' for 
hall be collected in the manner 
assessments. 
Ch. 100, L. 1919; amd. Sec. I, Ch. 196, 
,40, R.C.M. 1935; amd. Sec. I, Ch. 410. 
206(part); amd. Sec. 3, Ch. 21, L. 1981. 

lyroll" defined. 39·71·116. 
lblic corporation" defined. 39·71·116. 

, L. 1987. 
amd. Sec. 1. Ch. 43. L. 1975; amd. Sec. 

:. 57, Ch. 397, L. 1979. 

~d. 

.lining benefits through. decep
person filing a claim under this 

19 the claim, affirms the informa
lat person's knowledge. 
obtaining benefits to which the 
r chapter 72 of this title may be 
torney may initiate criminal pro-

ate worker for filing claim -
'. (1) An employer may not use as 
; of a claim under this chapter or 

,E returning to work within 2 years 
medical release to return to work, 
other applicants for a comparable 

m is consistent with the worker's 

nployment with the employer for 
.e the injury occurred. 

905 

(4) The division, department, and workers' cc 
have jurisdiction to administer or resolve a dispute 
sive jurisdiction is with the district court. 

History: En. Sec. 20, Ch. 464, L. 1987. 

Part 4 
Coverage, Liability, and Subr 

39-71-401. Employments covered. and emt: 
Except as provided in subsection (2) of this sectio~ 
tion Act applies to all employers as defined in 39-7 
as defined in 39-71-118. An employer who has any 
any appointment or contract of hire, expressed 0 

shall elect to be bound by the provisions, of comp 
3. Every employee whose employer is bound by t~ 

, Act is subject to and bound by the compensation 
by the employer. 

(2) Unless the employer elects coverage for the 
chapter and an insurer allows such an election, ti
Act does not apply to any of the following employn: 
.- (a) household and domestic employment; 

(b) casual employment as defined in 39-71-116; 
'. (c) employment of members of an employer 
employer's household; 

, -~ (d) employment of sole proprietors or working 
. meot as proyjded in subsection (3); 
:"Jt(e) employment of a broker or salesman perf or.: 
by the board of realty regulation; 
:~(f) employment of a direct seller engaged.inJ;he. 
primarily in the customer's home; 
,(g) employment for which a rule of liability fc 
ease, or death is provided under the laws of the Un 
91: (h) employment of any person performing se 

:, 'sustenance only, except employment of a volunteer 
, ~'(i) employment with any railroad engaged in L 
:that railroad construction work is included in an! 
'of this chapter; 

. -!" (j) employment as an official, including a tir. 
.,sebool amateur athletic event, unless the person: 

_ ... u. district; 

."'" .... ' •. - '".-.' ~ any person performing services as a neWE 
'l:orrespondent if the person performing the servic 
,of the person performing the services in the Casl 
,edged in writing that the person performing the SI 

,not covered. A1!. used in this subsection "free-lance 
, .~who submits articles or photographs for publicatio 

, . by the photograph. As used in this subsection "1 

is.a person who provides a newspaper wit; 
,'lleW8]Jalllers singly or in bundles; but 
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(ii) does not include an employee of the paper who, incidentally to his main 
duties, carries or delivers papers. 

(3) (a) A sole proprietor or a working member of a partnership who holds 
himself out or considers himself an independent contractor [and who is not 
contracting] for cosmetologist's. services or barber's services as defined in 
39-51-204(1)(D must elect to be bound personally and individually by the 
provisions of compensation plan No.1, 2, or 3, but he may apply to the divi
sion for an exemption from the Workers' Compensation Act for himself. 

(b) The application must be made in accordance with the rules adopted by (3\ 
the division. The division may deny the application only if it determines that 

O,j the applicant is not an independent contractor. 
3rd . (c) When an application is approved by the division, it is conclusive as to 
R eaJ ~;"he status of an independent contractor and precludes the applicant from 

, pbtaining benefits under this chapter. 
(d) When an election of an exemption is approved by the division, the 

election remains effective and the independent contractor retains his status as 
an independent contractor until he notifies the division of any change. in his 
status and provides a description of his present work status. 

(e) If the division denies the application for exemption, the applicant may 
contest the denial by petitioning for review of the decision by an appeals ref
eree in the manner provided for in 39-51-1109. An applicant dissatisfied with 
the decision of the appeals referee may appeal the decision in accordance with 
the procedure established in 39-51-2403 and 39-51-2404. 

(4) (a) A private corporation shall provide coverage for its officers and 
other employees under the provisions of compensation plan No.1, 2, or 3. 
However, pursuant to such rules as the division promulgates and subject in 
all cases to approval by the division, an officer of a private corporation may 
elect not to be bound as an employee under this chapter by giving a written 
notice, on a form provided by the division, served in the following manner: 

(i) if the employer has elected to be bound by the provisions of compensa
tion plan No.1, by delivering the notice to the board of directors of the 
employer and the division; or 

(ii) if the employer has elected to be bound by the provisions of compensa
tionplan No.2 or 3, by delivering the notice to the board of directors of the 
employer, the division, and the insurer. 

(b) If the employer changes plans or insurers, the officer's previous elec
tion is not effective and the officer shall again serve notice as provided if he 
elects not to be bound. 

(c) The appointment or election of an employee as an officer of a corpora
tion for the purpose of excluding the employee from coverage under this 
chapter does not entitle the officer to elect· not to be bound as . an employee 
under this chapter. In any case, the officer must sign the notice required by 
subsection (4)(a) .under oath or affirmation, and he is subject to the penalties 
for false- swearing under 45-7-202 if he falsifies the notice~· 

(5) Each employer shall post a sign in the workplace at the locations 
where notices to employees are normally posted, informing employees about 
the employer's current provision of compensation insurance. A workplace is 
any location where an employee performs any work-related act in the course 
of employment, regardless of whether the location is temporary or permanent, 
and includes the place of business or property of a third person while the 



Amendments to House Bill No. 342 
First Reading Copy 

Requested by Representative Wanzenried 

EXHiB!T ----lO __ _ 
DATE_ ~ 1,1 d l:'ll 
H B_ -::, <{ do. 

For the House Committee on Labor and Employee Relations 

Prepared by Eddye McClure 
February 6, 1991 

1. Title, line 8. 
Following: "CONSTRUCTION" 
strike: "TRADE" 
Insert: "INDUSTRY" 

2. Page 3, lines 7 through 14. 
Following: "Construction" 
strike: remainder of line 7 through "masonry." on line 14 
Insert: "industry" means the major group of general contractors 

and operative builders, heavy construction (other than 
building construction) contractors, and special trade 
contractors, listed in major groups 15 through 17 in the 
1987 Standard Industrial Classification Manual." 

3. Page 7, line &. 
Following: line 7 
Strike: "trade" 
Insert: "industry" 

4. Page 7, lines 11 and 12. 
Following: "employment" 
Strike: remainder of line 11 through "trade," on line 12 
Insert: ", in a position other than a construction industry," 

5. Page 8, line 20. 
Following: 19 
Insert: " (l) cosmetologist's services and barber's services as 

defined in 39-51-204(1) (1)." 

6. Page 9, lines 1 and 2. 
Following: "but" 
Strike: remainder of line 1 through "services," on line 2 

7. Page 9, line 4. 
Following: "himself" 
Insert: "unless he is contracting for construction industry 

services" 

8. Page 10, line 7; page 11, line 25; and page 12, line 12. 
Following: "construction" 
Strike: "trade" 
Insert: "industry" 

9. Page 17, line 24; page 18, lines 2, 14, and 22. 
Following: "construction" 

1 HB034201.AEM 



strike: "trade" 
Insert: "industry" 

2 HB034201.AEM 
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c
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c
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p
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c
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e
le

c
ti

o
n

 
re

m
a
in

s 
e
ff

e
c
ti

v
e
 

a
n

d
 

th
e
 

in
d

e
p

e
n

d
e
n

t 
c
o

n
tr

a
c
to

r 
re

ta
in

s
 
h

is
 
s
ta

tu
s
 

a
s
 

a
n

 
in

d
e
p

e
n

d
e
n

t 

c
o

n
tr

a
c
to

r 
u

n
ti

l 
h

e
 

n
o

ti
fi

e
s
 

th
e
 

d
e
p

a
rt

m
e
n

t 
o

f 
a
n

y
 

c
h

a
n

g
e
 

in
 

h
is

 
s
ta

tu
s
 

a
n

d
 

p
ro

v
id

e
s
 

a 
d

e
s
c
ri

p
ti

o
n

 
o

f 
h

is
 

p
re

s
e
n

t 
w

o
rk

 

s
ta

tu
s
. 

(e
) 

I
f
 

th
e
 

d
e
p

a
rt

m
e
n

t 
d

e
n

ie
s
 

th
e
 

a
p

p
li

c
a
ti

o
n

 
fo

r 

e
x

e
m

p
ti

o
n

, 
th

e
 

a
p

p
li

c
a
n

t 
m

ay
 

c
o

n
te

s
t 

th
e
 

d
e
n

ia
l 

b
y

 

p
e
ti

ti
o

n
in

g
 

fo
r 

re
v

ie
w

 
o

f 
th

e
 
d

e
c
is

io
n

 
b

y
 

a
n

 
a
p

p
e
a
ls

 
re

fe
re

e
 

in
 

th
e
 

m
a
n

n
e
r 

p
ro

v
id

e
d

 
fo

r 
in

 
3

9
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1
-1

1
0

9
. 

A
n 

a
p

p
li

c
a
n

t 

d
is

s
a
ti

s
f
ie

d
 

w
it

h
 

th
e
 

d
e
c
is

io
n

 
o

f 
th

e
 

a
p

p
e
a
ls

 
re

fe
re

e
 

m
ay

 

a
p

p
e
a
l 

th
e
 

d
e
c
is

io
n

 
in

 
a
c
c
o

rd
a
n

c
e
 

w
it

h
 

th
e
 

p
ro

c
e
d

u
re

 

e
s
ta

b
li

s
h

e
d

 
in

 
3

9
-5

1
-2

4
0

3
 

a
n

d
 

3
9

-5
1

-2
4

0
4

. 

-9
-

I 
I' 

I 
I 

I 
I 

I 
'X

 
f"

j--
, 

1"
"\ 

t 
Ii

i,
 L

 
'f
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-1
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. 

O
A
T
E
_
~
 l
la
l~
.,
 

. 
?L

Y
d.

 
H

B
_

_
_

_
 

. 

LC
 

0
1

7
5
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 rk
'1 

f
.
~
 1
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1 2 3 4 5 6 Q
) 

8 9 

1
0

 

1
1

 

1
2

 

1
3

 

1
4

 

1
5

 

1
6

 

1
7

 

1
8

 

1
9

 

20
 

21
 

2
2

 

2
3

 

24
 

25
 

(4
) 

(a
) 

A
 

p
ri

v
a
te

 
c
o

rp
o

ra
ti

o
n

 
s
h

a
ll

 
p

ro
v

id
e
 

c
o

v
e
ra

g
e
 

fo
r 

it
s
 
o

f
f
ic

e
r
s
 

a
n

d
 
o

th
e
r 

e
m

p
lo

y
e
e
s 

u
n

d
e
r 

th
e
 

p
ro

v
is

io
n

s
 

o
f 

c
o

m
p

e
n

sa
ti

o
n

 
p

la
n

 
N

o
. 

I
, 

2
, 

o
r 

3
. 

H
o

w
ev

er
, 

p
u

rs
u

a
n

t 
to

 
s
u

c
h

 

ru
le

s
 

a
s
 

th
e
 

d
e
p

a
rt

m
e
n

t 
p

ro
m

u
lg

a
te

s 
a
n

d
 

s
u

b
je

c
t 

in
 
a
ll

 
c
a
s
e
s
 

to
 

a
p

p
ro

v
a
l 

b
y

 
th

e
 

d
e
p

a
rt

m
e
n

t,
 

a
n

 
o

ff
ic

e
r 

o
f 

a 
p

r
iv

a
te

 

c
o

rp
o

ra
ti

o
n

 
m

ay
 
e
le

c
t 

n
o

t 
to

 
b

e
 

b
o

u
n

d
 

a
s
 

a
n

 
e
m
p
l
o
y
~
e
 

u
n

d
e
r 

h 
. 

. 
f 

h 
d 

. 
. 

'"
 li

n
 If''

'' 
t 

is
 

c
h

a
p

te
r 

1 
e 

o
e
s 

n
o

t 
w

o
rk

 
in

 
a 

c
o

n
s
tr

u
c
ti

o
n

 
~
 

D¥
 

g
iv

in
g

 
a 

w
ri

tt
e
n

 
n

o
ti

c
e
, 

o
n

 
a 

fo
rm

 
p

ro
v

id
e
d

 
b

y
 

th
e
 

d
e
p

a
rt

m
e
n

t.
 

s
e
rv

e
d

 
in

 
th

e
 

fo
ll

o
w

in
g

 
m

a
n

n
e
r:

 

(
i)

 
if

 
th

e
 

e
m

p
lo

y
e
r 

h
a
s 

e
le

c
te

d
 

to
 

b
e
 

b
o

u
n

d
 

b
y

 
th

e
 

p
ro

v
is

io
n

s
 

o
f 

c
o

m
p

e
n

sa
ti

o
n

 
p

la
n

 
N

o
. 

I
, 

b
y

 
d

e
li

v
e
ri

n
g

 
th

e
 

n
o

ti
c
e
 

to
 

th
e
 

b
o

a
rd

 
o

f 
d

ir
e
c
to

rs
 

o
f 

th
e
 

e
m

p
lo

y
e
r 

a
n

d
 

th
e
 

d
e
p

a
rt

m
e
n

t;
 

o
r 

(
ii

)
 

if
 

th
e
 

e
m

p
lo

y
e
r 

h
a
s 

e
le

c
te

d
 

to
 

b
e
 

b
o

u
n

d
 

b
y

 
th

e
 

p
ro

v
is

io
n

s
 

o
f 

c
o

m
p

e
n

sa
ti

o
n

 
p

la
n

 
N

o
.2

 
o

r 
3

. 
b

y
 
d

e
li

v
e
ri

n
g

 

th
e
 

n
o

ti
c
e
 

to
 

th
e
 

b
o

a
rd

 
o

f 
d

ir
e
c
to

rs
 

o
f 

th
e
 

e
m

p
lo

y
e
r,

 
th

e
 

d
e
p

a
rt

m
e
n

l.
 

a
n

d
 

th
e
 

in
s
u

re
r.

 

(b
) 

If
 

th
e
 

e
m

p
lo

y
e
r 

c
h

a
n

g
e
s 

p
la

n
s
 

o
r 

in
s
u

re
rs

, 
th

e
 

o
f
f
ic

e
r
's

 
p

re
v

io
u

s
 

e
le

c
ti

o
n

 
is

 
n

o
t 

e
ff

e
c
ti

v
e
 

a
n

d
 

th
e
 
o

f
f
ic

e
r
 

s
h

a
ll

 
a
g

a
in

 
s
e
rv

e
 
n

o
ti

c
e
 

a
s
 

p
ro

v
id

e
d

 
if

 
h

e
 
e
le

c
ts

 
n

o
t 

to
 

b
e
 

b
o

u
n

d
. 

(c
) 

T
h

e 
a
p

p
o

in
tm

e
n

t 
o

r 
e
le

c
ti

o
n

 
o

f 
a
n

 
e
m

p
lo

y
e
e
 

a
s
 

a
n

 

o
ff

ic
e
r 

o
f 

a 
c
o

rp
o

ra
ti

o
n

 
fo

r 
th

e
 

p
u

rp
o

se
 

o
f 

e
x

c
lu

d
in

g
 

th
e
 

e
m

p
lo

y
e
e
 

fr
o

m
 

c
o

v
e
ra

g
e
 

u
n

d
e
r 

th
is

 
c
h

a
p

te
r 

d
o

e
s 

n
o

t 
e
n

ti
tl

e
 

th
e
 
o

ff
ic

e
r 

to
 
e
le

c
t 

n
o

t 
to

 
b

e
 

b
o

u
n

d
 

a
s
 

a
n

 
e
m

p
lo

y
e
e
 

u
n

d
e
r 

-1
0

-
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1
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1
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1
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1
9

 

2
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2
2

 

2
3

 

2
4

 

@
 

LC
 

0
1

7
5

/0
1

 

th
is

 
c
h

a
p

te
r.

 
In

 
a
n

y
 

c
a
s
e
, 

th
e
 
o

ff
ic

e
r 

m
u

st
 

s
ig

n
 

th
e
 

n
o

ti
c
e
 

re
q

u
ir

e
d

 
b

y
 
s
u

b
s
e
c
ti

o
n

 
(4

)(
a
) 

u
n

d
e
r 

o
a
th

 
o

r 
a
ff

ir
m

a
ti

o
n

, 
a
n

d
 

h
e
 
is

 
s
u

b
je

c
t 

to
 

th
e
 

p
e
n

a
lt

ie
s
 

fo
r 

fa
ls

e
 

sw
e
a
ri

n
g

 
u

n
d

e
r 

4
5

-7
-2

0
2

 
if

 
h

e
 
f
a
ls

if
ie

s
 

th
e
 

n
o

ti
c
e
. 

, is
) 

E
ac

h
 

e
m

p
lo

y
e
r 

s
h

a
ll

 
p

o
s
t 

a 
s
ig

n
 

in
 

th
e
 

w
o

rk
p

la
c
e
 
a
t 

th
e
 

lo
c
a
ti

o
n

s
 

w
h

e
re

 
n

o
ti

c
e
s
 

to
 

e
m

p
lo

y
e
e
s 

a
re

 
n

o
rm

a
ll

y
 

p
o

s
te

d
, 

in
fo

rm
in

g
 

e
m

p
lo

y
e
e
s 

a
b

o
u

t 
th

e
 

e
m

p
lo

y
e
r'

s 
c
u

rr
e
n

t 

p
ro

v
is

io
n

 
o

f 
c
o

m
p

e
n

sa
ti

o
n

 
in

s
u

ra
n

c
e
. 

A
 

w
o

rk
p

la
c
e
 

is
 

a
n

y
 

lo
c
a
ti

o
n

 
w

h
e
re

 
a
n

 
e
m

p
lo

y
e
e
 

p
e
rf

o
rm

s 
a
n

y
 
w

o
rk

-r
e
la

te
d

 
a
c
t 

in
 

th
e
 
c
o

u
rs

e
 
o

f 
e
m

p
lo

y
m

e
n

t,
 

re
g

a
rd

le
s
s
 
o

f 
w

h
e
th

e
r 

th
e
 

lo
c
a
ti

o
n

 

is
 

te
m

p
o

ra
ry

 
o

r 
p

e
rm

a
n

e
n

t,
 

~
n
d
 

in
c
lu

d
e
s 

th
e
 

p
la

c
e
 

o
f 

b
u

s
in

e
s
s
 
o

r 
p

ro
p

e
rt

y
 
o

f 
a 

th
ir

d
 

p
e
rs

o
n

 
w

h
il

e
 

th
e
 

e
m

p
lo

y
e
r 

h
a
s 

a
c
c
e
s
s
 

to
 

o
r 

c
o

n
tr

o
l 

o
v

e
r 

su
c
h

 
p

la
c
e
 

o
f 

b
u

s
in

e
s
s
 

o
r 

p
ro

p
e
rt

y
 

fo
r 

th
e
 

p
u

rp
o

se
 

o
f 

c
a
rr

y
in

g
 

o
n

 
h

is
 

u
su

a
l 

tr
a
d

e
, 

b
u

s
in

e
s
s
, 

o
r 

o
c
c
u

p
a
ti

o
n

. 
T

h
e 

s
ig

n
 
w

il
l 

b
e 

p
ro

v
id

e
d

 
b

y
 

th
e
 

d
e
p

a
rt

m
e
n

l,
 

d
is

tr
ib

u
te

d
 

th
ro

u
g

h
 

in
s
u

re
rs

 
o

r 
d

ir
e
c
tl

y
 

b
y

 
th

e
 

d
e
p

a
rt

m
e
n

t,
 

a
n

d
 

p
o

s
te

d
 

b
y

 
e
m

p
lo

y
e
rs

 
in

 
a
c
c
o

rd
a
n

c
e
 

w
it

h
 

ru
le

s
 

a
d

o
p

te
d

 
b

y
 

th
e
 

d
e
p

a
rt

m
e
n

t.
 

A
n 

e
m

p
lo

y
e
r 

w
ho

 
p

u
rp

o
s
e
ly

 
o

r 

k
n

o
w

in
g

ly
 

f
a
il

s
 

to
 

p
o

s
t 

a 
s
ig

n
 

a
s
 

p
ro

v
id

e
d

 
in

 

s
u

b
s
e
c
ti

o
n

 
is

 
s
u

b
je

c
t 

to
 

a 
~
5
0
 

fi
n

e
 

fo
r 

e
a
c
h

 
c
it

a
ti

o
n

."
 

th
is

 

S
ec

ti
on

 3
. 

S
e
c
ti

o
n

 
3

9
-7

1
-4

0
5

, 
M

C
A

, 
is

 
am

en
d

ed
 

to
 

re
a
d

: 

"
3

9
-7

1
-4

0
5

. 
L

ia
b

il
it

y
 

o
f 

e
m

p
lo

y
e
r 

w
ho

 
c
o

n
tr

a
c
ts

 
w

o
rk

 

o
u

t.
 

(1
) 

A
n 

e
m

p
lo

y
e
r 

w
ho

 
c
o

n
tr

a
c
ts

 
w

it
h

 
a
n

 
in

d
e
p

e
n

d
e
n

t 

c
o

n
t 

r a
c
to

r,
 

e
~
e
P
t
 

a
n

 
in

d
e
p

e
n

d
e
n

t 
c
o

n
tr

a
c
to

r 
w

o
rk

in
g

 
in

 
a 

I
N
V
S
~
 

~
,
 

to
 h

a
v

e
 

w
o

rk
 

p
e
rf

o
rm

e
d

 
o

f 
a 

k
in

d
 

w
h

ic
h

 
c
o

n
s
tr

u
c
ti

o
n

 

-1
1

-
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1
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1
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1
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1
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1
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1
6

 

1
7

 

1
8

 

1
9

 

2
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2
2

 

2
3

 

2
4

 

2
5

 

.' 

LC
 

0
1

7
5

/0
1

 

is
 

a 
re

g
u

la
r 

o
r 

a 
re

c
u

rr
e
n

t 
p

a
rt

 
o

f 
th

e
 

w
o

rk
 

o
f 

th
e
 

tr
a
d

e
, 

b
u

s
in

e
s
s
, 

o
c
c
u

p
a
ti

o
n

, 
o

r 
p

ro
fe

s
s
io

n
 

o
f 

su
c
h

 
e
m

p
lo

y
e
r 

is
 

li
a
b

le
 

fo
r 

th
e
 

p
a
y

m
e
n

t 
o

f 
b

e
n

e
fi

ts
 

u
n

d
e
r 

th
is

 
c
h

a
p

te
r 

to
 

th
e
 

e
m

p
lo

y
e
e
s 

o
f 

th
e
 

c
o

n
tr

a
c
to

r 
if

 
th

e
 

c
o

n
tr

a
c
to

r 
h

a
s 

n
o

t 

p
ro

p
e
rl

y
 

c
o

m
p

li
e
d

 
w

it
h

 
th

e
 

c
o

v
e
ra

g
e
 

re
q

u
ir

e
m

e
n

ts
 

o
f 

th
e
 

W
o

rk
e
r'

s 
C

o
m

p
e
n

sa
ti

o
n

 
A

c
t.

 
A

ny
 

in
s
u

re
r 

w
ho

 
b

ec
o

m
es

 
li

a
b

le
 

fo
r 

p
ay

m
en

t 
o

f 
b

e
n

e
fi

ts
 

m
ay

 
re

c
o

v
e
r 

th
e
 

am
o

u
n

t 
o

f 
b

e
n

e
fi

ts
 

p
a
id

 
a
n

d
 

to
 

b
e 

p
a
id

 
a
n

d
 

n
e
c
e
ss

a
ry

 
e
x

p
e
n

se
s 

fr
o

m
 

th
e
 

c
o

n
tr

a
c
to

r 
p

ri
m

a
ri

ly
 

li
a
b

le
 

th
e
re

in
. 

(2
) 

W
h

er
e 

a
n

 
e
m

p
lo

y
e
r 

c
o

n
tr

a
c
ts

 
to

 
h

a
v

e
 

a
n

y
 

w
o

rk
 

to
 

b
e
 

d
e
n

e
 

b
y

 
a 

c
o

n
tr

a
c
to

r 
o

th
e
r 

th
a
n

 
a 

c
o

n
tr

a
c
to

r 
w

o
rk

in
g

 
in

 
a 

~
~
~
~
 

c
o

n
s
tr

u
c
ti

o
n

 
~
 
~
 

a
n

 
in

d
e
p

e
n

d
e
n

t 
c
o

n
tr

a
c
to

r,
 

a
n

d
 

th
e
 

w
o

rk
 

so
 
c
o

n
tr

a
c
te

d
 

to
 

b
e 

d
o

n
e
 

is
 

a 
p

a
rt

 
o

r 
p

ro
c
e
s
s
 

in
 

th
e
 

tr
a
d

e
 

o
r 

b
u

s
in

e
s
s
 

o
f 

th
e
 

e
m

p
lo

y
e
r,

 
th

e
n

 
th

e
 

e
m

p
lo

y
e
r 

is
 

li
a
b

le
 

to
 

p
a
y

 
a
ll

 
b

e
n

e
fi

ts
 

u
n

d
e
r 

th
is

 
c
h

a
p

te
r 

to
 

th
e
 

sa
m

e 

e
x

te
n

t 
a
s
 
if

 
th

e
 

w
o

rk
 

w
e
re

 
d

o
n

e
 

w
it

h
o

u
t 

th
e
 

in
te

rv
e
n

ti
o

n
 
o

f 

th
e
 

c
o

n
tr

a
c
to

r,
 

a
n

d
 

th
e
 

w
o

rk
 

so
 
c
o

n
tr

a
c
te

d
 

to
 

b
r 

d
o

n
e
 

s
h

a
ll

 

n
o

t 
b

e 
c
o

n
s
tr

u
e
d

 
to

 
b

e 
c
a
s
u

a
l 

e
m

p
lo

y
m

e
n

t.
 

W
h

er
e 

a
n

 
e
m

p
lo

y
e
r 

c
o

n
tr

a
c
ts

 
w

o
rk

 
to

 
b

e
 

d
o

n
e
 
a
s
 

s
p

e
c
if

ie
d

 
in

 
th

is
 

s
u

b
s
e
c
ti

o
n

, 

th
e
 

c
o

n
tr

a
c
to

r 
a
n

d
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p
la

n
 

o
f 

c
o

m
p

e
n

sa
ti

o
n

 
a
d

o
p

te
d

 
b

y
 

th
e
 

e
m

p
lo

y
e
r.

 

(3
) 

W
h

er
e 

a
n

 
e
m

p
lo

y
e
r 

c
o

n
tr

a
c
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b
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c
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b
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p
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c
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d
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d
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c
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n
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c
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n
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d
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a
s
e
 

o
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e
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n

g
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y
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d
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p

n
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c
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c
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c
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c
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c
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d
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g
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e
 
c
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c
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b
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d
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b
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T
h
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u
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e
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p
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p
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d
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w
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w
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c
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c
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a
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T
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b
e
n

e
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c
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e
s
 

a
s
 

d
e
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n
e
d

 
in

 

3
9
-
7
1
-
1
1
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t
i
t
t
e
t
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a
n

d
 
t
i
t
t
f
t
i
!
l
i
f
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w
e
e
k
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b
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b
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p
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c
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c
e
a
se

d
 

e
m

p
lo

y
e
e
 
d

ie
s
, 

th
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"On a one-to-five scale where '5' means very 
appropriate and ' l' means not at all 
appropriate, how appropriate do you think the 
following actions are for employers to take to 
deal with the use of drugs in the workplace? 
How about ( ) 1" 

TABLE 6 

L'f.- \. / l 

d-'-1J..'1/ 
t+8 53 ( 

16 

Attitudes Toward Appropriateness of Employer Actions 
to Deal with Drugs at the Workplace 

-orug awareness educational 
programs 

-Company policies against drug 
use and discipline for 
violations of the policy 

... 
Family counseling 

~mployee assistance programs 
- for drug-abusing employees 

)rug testing of employees 
_ suspected of drug use 

~andom drug testing of 
_ employees 

~rug testing of all employees 
on a periodic basis -Jse of undercover agents 

~earches and surveillance 

* Less than 1% mention 

(n=503) 

Percent Percent 
Mean** 4 or 5 1 or 2 

4.40 82% 8% 

4.35 82 7 

4.14 74 11 

4.14 73 9 

3.88 65 19 

3.31 49 32 

3.33 48 32 

2.61 27 50 

2.55 24 50 

_t* Mean - 5=very appropriate ... 4=not at all appropriate 

-

Don't 
Know 

* 

* 
1 

2 

1 

1 

1 

1 

1 



"Would you favor denial of employment to job 
applicants who test "positive" for drugs,?" 

TABLE 18 
Attitudes Toward Denial of Employment 
to Job Applicants Who Test "positive" 

for Drugs 
(n=503) 

Percent 
Response Total 

Yes 66% 
No 25 
Undecided/don't know 9 

_. , .. ' - ' - - .. -" ._-_._-
DATE_a~ la.\9! 
HB S3>t 

35 

f~ 30-( L{ 

* Approximately two-thirds of the respondents (66%) would favor 
denial of employrr.ent to job applicants who tested positive for 
drugs. Particularly likely to report this were respondents 
from rural areas (71%). 



"In your opinion, does drug use among 
employees in your company, on or off the job, 
greatly affect, somewhat affect or not at all 

-
-

affect ( ) 1" 

TABLE 20 
Attitude Toward Effect of Drug Use 

among Employees 
(n=S03) 

~SDonse 

Some- Not 
Greatly what at All 

Mean* Affect AffectAffect 

: 1ployee attendance 
~e morale and motivation 

of employees 
. mr company's productivity 
'~ur company's health care 

costs 
:ifety at your workplace 
'_)ur own out-of-pocket 

health care costs 
~~ime on the job 

2.01 

2.06 
2.01 

1. 96 
1. 97 

1. 83 
1. 72 

33% 

37 
34 

28 
36 

25 
23 

33% 

29 
29 

30 
22 

29 
23 

~Mean: 3=greatly affects, ... 1=does not affect at all 

-

-

32% 

31 
33 

32 
39 

41 
50 

Don't 
Know 

2% 

2 
3 

9 
2 

5 
4 



e Drug.Free Workplace Act of 1988 
. U.S.C. H 701-707) 

11. Drug·free workplace requirements for Federal 
tractors 

:a) Dru,.frce workplace requirement 

(I) Requiremcnt for pcrliOllS othcr than indhiduals 

S'o person, other than an indhidual. shall be consid· 
ered a responsible source, under the meanin&' ot such 
term as defined in section 403(8) ot lhjs title. for the 
purpoS('>5 of bein, awarded a contract for the procure
ment of an)' property or senices of a value of $25,000 or 
more from any Fr:deraJ al:en<'y unless such person has 
certified to the contractin& ae-cncy that it \\;lI pro'dde a 
drug-free ...... orkplace by-

(A) publishing a statement notif);n&, empJoJ'ees 
that the unl<1wful manufacture. distribution, dispen
sation, possession, or usc ora controlled substance is 
prohibited in the person's workplace and specifying 
the actions that will be taken against emplo)'ees for 
"-lolations or such prohibition; 

~B) establishing a drug-free awareness program 
to inform employees about-

(i) the dancers of drug abuse in the workpI3ce; 

(ii) the persoll's policy of maintaining a drug
free workplace; 

eiven a copy of the s13tement required by subpara· 
lrTaph(A); 

(D) Dotifyin& the employee in the statement 
required by subparagraph (A). that as • condition of 
employment on such contract, the employee will

(i) abide by the terms ofthe ,tatement; and 

(ii) notify the employer of any criminal drui 
statute con\iction for a violation occurrin, in the 
workplace no later than 5 days after iuch 
con\;ctionj 
(E) notifying the contraclin& Bl:ency within 10 

days after f(~ceh'in, notice under iubparaeraph 
tD){ii) Crom any employee or otherwise recci ..... ine 
actual notice of such com;ction; 

IF) imposine- a sanction on. or requiring the satis
factory participation in a drug abuse assistance or 
rehabilitation program by. any employee who is so 
com.;cted. as required by section 703 of this title; and 

tG) making a good faith effort to continue to main
tain a drug·Cree workplace through implementation 
of subparagraphs (A). <B). (C). (0). (E). and (F). 

(2) Requirement for indi\'iduals 
Xo Federal agency shall enter into a contract .... ;th 

an indh;dual unless such contract includes a certifica
tion by the indi\'idual that the individual will not 
engage in the unlawful manufacture, distribution, dis
pensation, possession. or use of a controlled substance 
in the performance ofthe contract. 

(b) Suspension, termination. or debarment of the 

(iii) any anlilable drug- counseling'. rehabili
tation. and emplo)'("e assistance programs; and 

H\'l the penalties that may be impo~ed upon 
employees for drug abuse violations; 

:::ontractor 

(C) making it a requirement that each employee 
to be encaged in the performance of such contract be 

gl."en a copy of the statement required by subpara

graph (Al; 
t D) notifying the employee in the 5tatement 

f(..'quired by subparai:Taph (A). that as a condition of 
employment in such grant, the employee wil1-

(i) abide by the terms of the stat.ement: and 

(ii) notify the employer of any criminal drug 
statute con ... ;ction for a violation occurring in the 
workplace no later than 5 days after such 

con\;ction; 
(E) notifying the gr:mting agency .... ithin 10 days 

after rccei~'lng notice of a com;ction under subp3ra~ 
graph (D)ii) (rom an employee or othendse receh'
ing actu:u notice of such con\iction; 

IF) imposing a sanction on, or requiring the satis
factory part.icipation in a drug abuse assistance or 
rehabilitation pro~am by, any employee who ii so 
COlll'icted. as required by section 703 ohMs title; and 

lG) making a c:ood faith effort to continue to main
tain a drug.free workplace through implementation 
ofsubparagraphsIAl. IBl• (CI.IDl, IE), and IF). 

(2) Individuals 
!\:o Federal agency shall wake a grant to any indi

\;dual unless such indh;dual certifies to the aeency as 
a condition of such !;Tant that the indj\;dual will not 
engage in the unlawful m30\:.:~ct\lre. cistribution, dis
pensation. possession. or use of a controlled substance 
in conducting any OlClidty with such &;rant. 

:)) Suspen5ion, termination, or debarment oCtile 

Itce 
(1) Grounds lor suspension, termination, or 

lcb~lrU1cnt 
Each grant awarded by a Federal DC-Cney shall be 

6ubjC'ct to suspensiun of payments under t.he ,rant or 

(1) Grounds for suspension, termination. or 
debarment 

Each contract awarded by a Federal agency shall be 
subject to suspension of payments under the contract or 

termination of the grant, or both, and the grantee there
under shall be subject to suspension or debarment. in 
accordance with the requirements of this section if the 
agency head of the i:'ranting agency or his official 
designee determines. in writing, that-

(A) the grantee has made a false certification 
under subsection (a) oC this section; 

(B) the grantee violates such certification by fail· 
inl: to carry out the requirements of subparagraph 
(Al. <Bl. (Cl. (D). (E). 1Fl. or (G) of subsedion (aXU 

of this scclion~ or 
(C) such a number of employees of such grantee 

have been convicted of .... iolations of criminal drug 
statutes for \iolatl0ns occurring in the workplace as 
to indicate that the grantee has failed to make a 
good faith effort to pl'o ... ide a drug-free workplace as 
required by subsection (aX 1) of this section. 

(2) Conduct of suspension, termination. and 
debarment proceedinc:s 

A suspension of payments. termination, or suspen• 
sion or debarment proceeding subject to this subsection 
shall be conducted in accordance with applicable law. 
including Executive Order 12549 or any superseding 
Executi\'e order and any regulations promulgated to 
implement such law or Executive order. 

(3) Effcct of dcbarmcnt 
Upon issuance of any final decision under this sub~ 

section requiring debarment of a grantee, such grantce 
shall be ineligible for award of any grant from any 
Fcderal agency and for participation in any rut ure 
grant from allY i'.'~l! a&ency for 3 period specified in 
the decision, not to exceed 5 ),ears, . 

(Pub.L. 100.690, Tille V, ~ 5153, No". IS, 1958, 102 StaL 4306.) 

termination of the contract, or both, and the contractor 
thereunder or the ind,,;dual ..... ho entered the C(.o!'ltract 
\\'lth the Federal agency, as applicable, shall be subject 
to suspension or debarment in accordance with the 
requirements of this section if the head of the agency 
determines that-

.. ". __ ... ~-.--
DATE~\la\~ __ . __ 
HB--_-.53.J __ _ 

(3) Effcct oC dcbarmcnt 

t; pon issuance of any final decision under this sube 
section requiring debarment of a contractor or indhidu~ 
al. such contractor or indhidual shaU be ineliilbJe for 
award of any contract by Bny Federal agency. and for 
participation in any future procurement by any Federal 
agency. for. period specified in the decision. not to 
exceed 5 yean. (A) The contractor or individual has made a false 

certification under subsection (a) of this section; 

(B) The contractor \iolates such certification by 
failing to carry out the requirements or subp3ra~ 
I:T8ph (A). (B), (Cl. (0). (El. or (F) of subsection (aX I) 
of this section; or 

iPub. L. 100·690. Title V. t 5152. Nov. 18. 1988, 102 Stat. 4304.) 

t 702. Drul:'·free workplace requirements for Federal 
grant recipients 

te) such a number of employees of such contrac
tor ha ... ·e been convicted of \'iolations of criminal 
drol statutes for violations occurring in the work
place as to indicate that the contractor has fa,jJed to 
make a good faith effort 10 prO\;dc a drug-free work
place as required by subsection (a) of this section, 

(2) Conduct oC suspension. termination, and 
debarment proceedings 

(A) If a contracting officer determines, in writing. 
that cause for suspension of payments. termination. or 
suspension or debarment exists, an appropriate action 
ffhall be initiated by a contracting officer of the agency. 
to be conducted by the agency concerned in accordance 
\\;th the Federal Acquisition Regulation and applicabJe 
agency procedures. 

(B) The Federal Acquisition Regulation shall be 
rc\"ised to include rules fur conducting suspension and 
debarment proceedings under this subsection, including 
rules providing notice, opportunity to respond in writ~ 
ing- or in person, and such other procedures 3S may be 
necessary to pro\;dc a full and fair proceeding to a con
tractor or indi,,;dual in such proceedin,. 

§ 703. EmpJoyee sanctions and remedies 
A grantee or contractor shall. v.;thin 30 days after receh'~ 

ing notice from an employee of a con"iction pursuant to section 
70I(a)(I)(DXii) or 702(aXIXDXii) of this title-

(1) take appropriate personnel action against such 
employee up to and including termination; or 

(2) require such employee to satisfactorily participate in 
a drug abuse assistance or rehabilitation program appro\'ed 
fOT such purposes by a Federal. State. or local health, Jaw 
enforcement. or other appropriate ngency. 

IPub.L. 100·690. TiLle V, § 515·1. Xov. 18, 1958, 102 Stat. 4307.) 

§ 704. '\"aiver 

(a) In general 

A termination, suspension of payments, or suspension or 
debarment under this chap:er may be waived by the head oCan 
agency with respect to a p::u1icular contrOlct or grant if-

(I) in the case of a waiver with respect to a contract, the 
head of the agency determines under section 701(bXt) of 
this title. after the issuance of a final determination under 
such section, that suspension of payments. or termination 
of the contract. or suspension or debarment of the contrac
tor. or rcfusal to permit a person to be treated as a rcspon~ 
sible source for a contract. as the case may be, would 
sC\'ercly disrupt the operation of such agency to the dclri· 
ment of the Federal Government or the general public; or 

(2) in the case of a waiver \\;th respect to a grant. the 
head of the aecncy determines that suspension of paye 
ments, termination of the grant, or suspension or debar· 
ment of the i:1"antee would not be in the public interest. 

(b) ExcJush'c authority 

The authority of the head of an agency under this section to 
wal\.'c a termination, suspension, or debarment shall not be 
delegaled. 

IPub./.. 100·690. Title V. ~ 5155. No\". 18. 1988. 102 Stat. 4307.) 

(a) Dru~-free workplace requirement 

(1) Persons other than indi\'iduals 

Xo person. other than an in::lhidual, shall receh'e a 
erant from any Federal agency unless such person has 
certified to the &ran tin, ai:'ency that it ,,"ill pro\;de a 
drug-free workpJace by-

(A) publishing a statement notif.)in&, employees 
that the unlawful manufacture. distribution. dispen
sation. possession. or use of a controlled substance is 
prohibited in the GTantee's workplace and specifying 
the actions that will be taken against employees for 
\;olalions of such prohibition; 

(B) establishing a drug-free awareness program 
to inform employees about-

(0 the dangr:r5 of drug abuse in the workplace; 

(iD the gr:wtce's poHcy of maintaining a 
drug-free workplace; 

j iii) any a ... ·ailable drug counseling. rehabili
tation, and employee assistance programs; and 

(h') the penalties that may be imposed upon 
employees for drug abuse \;oJations; 

(C) making it a requirement that each employee 
to be engaged in the performance of such grant be 

§ 705. Regulations 

N'ot later than 90 days after November 18. 1988. the 
governmentwide regulations governing actions under this 
chapter shall be issued pursuant to the Office of Federal 
Procurement Policy Ad. (.01 V.S.C. 401 et seq.). 

(Pub.L. 100·690. Title V, ~ 5156, Nov. 18,1988.102 Stat. 4308.) 

§ 706. Definitions 

For purposes of this chapter-

(1) the term "'drug-free workplace" means a site for the 
performance of work done in connection with a specific 
grant or contract described in section 701 or 702 of this title 
of an entity at which employecs of such entity are prohibit
ed from engaging in the unlawful manufacture, distribu~ 
tion. dispensation, possession. or use of a controlled 
substance in accordance with the requirements of this Act; 

(2) the term "employee" mean. the employee of a 
grantee or contractor directly engaged in the performance 
of work pursuant to the pro\isions of the grant or contract 
described in section 701 or 702 ofthis title; 

(3) the term "controlled substance" means a controlled 
substance in schedules I through Yofsection 812 of Title 21. 

(4) the term "con\'iction" means a finding of guilt 
(including a plea of noJo contendere) or imposition of scn
tence. or both. by any judicial body char&"ed with the 
responsibility to determine violations of the Federal or 
State criminal drug statutes; 

(5) the tcrm "criminal drug statute" means a criminal 
statute involving manufacture, distribution. dispensation. 
use, or posscssion of any controlled substance; 

(6) the term "grantee" means the department. dh;sion. 
or other unit of a person responsible ror the performance 
under the grant; 



OCAW 
Oil. Chemical & Atomic Workers 
International Union. AFL·CIO 

Testimony of: 

H.B.S~1 

Dan C. Edwards, International Representative 

~ ... \i ,lUi I_~I>_',--___ _ 

DATE "'III~ Dan C. Edwards -.QQt"-I-4..c;;Z!::-----
International RelfIDntative .5 3 ( 
P.O. Box 21635 
Billings, MT 59104 

406/669·3253 (Home) 

Oil, Chemical and Atomic Workers Int'l Union, AFL-CIO 
P.O. Box 21635 
Billings, MT 59104 

Testifying February 12, 1991, before the House Labor and Employ
ment Relations Committee in OPPOSITION to HB 531: 

HB 531 is not as nocuous as the previous 
current drug-testing law remains in place), 
bill that is not needed. 

bill (assuming the 
but it is still a 

The title and wording of this bill would have us believe 
is a State companion to the federal Drug-Free Workplace 
1988. But its not. It goes far beyond the federal DFWA 
in delving into the private lives of Montana's citizen's. 

HB 531 
Act of 

of 1988 

The federal DFWA of 1988 requires specific steps to ensure a 
drug-free workplace by recipients of federal government contracts 
or grants. Its central provisions requires covered employers 
(federal contractors and/or grantees) to prepare and distribute 
an anti-drug policy statement prohibiting any drug-related ac
tivity in the workplace. Unlike HB 531, it makes no requirement 
on individuals who may be the recipient of a federal contract or 
grant, and it limits itself to the workplace. HB 531 goes well 
outside the bounds of the workplace. 

HB 531 would require State contractors or 
implement a drug abuse prevention program 
clearly no need to do so. 

grantees to adopt and 
-- even if there is 

HB 531's requirements for individual contractors or grantees 
clearly goes far beyond the allowable governmental intrusion into 
an individuals private life. I would imagine a successful 
argument could be made regarding the constitutionality of this 
provision. Section 4 requires certification by the individual 
that, at a minimum, he or she will not be under the influence of 
or engage in the unlawful manufacture, distribution, possession, 
or use of a controlled substance while the contract is in force. 
This would mean 24 hours a day, seven days a week, at work, at 
home -- anyplace. This is far beyond the workplace. 



Since Montana's law also covers alcohol, possibly an individual 
would be in violation of this law if he or she has a few too many 
beers on Saturday night. 

This bill is just another piece of the ongoing assault on in
dividual rights we are seeing this session. 

I urge that you give HB 531 a "Do Not Pass". IT IS NOT NEEDED. 

Thank you. I'll be glad to take questions at the conclusion of 
the hearing. 
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