MINUTES
MONTANA HOUSE OF REPRESENTATIVES
51st LEGISLATURE - 1lst SPECIAL SESSION
COMMITTEE ON TAXATION
Call to Order: By Chairman Dan Harrington, on June 23, 1989, at
10:00 a.m.

ROLL CALL
Members Present: 20
Members Excused: None
Members Absent: 2

Staff Present: Lee Heiman, Legislative Council Staff
Donna Grace, Committee Secretary

Announcements/Discussion: None.

HEARING ON HOUSE BILL 27

Presentatior. and Opening Statement by Sponsor:

Representative Elliott, House District 51, stated that this
bill had been heard before in the preliminary hearing but he
would give a brief overview of the issue and then the let
the opponents and proponents give their opinions. He said
the bill would allow the Department of Revenue to assess : H%ﬁ“
centrally assessed property in a more fair manner (then“it Efj
presently does, taking inflation into account. It does not
change the market value of the property. It does change the
way the market value is distributed between jurisdictions.
The statewide market value is determined by the department
of revenue and it is also determined within taxing
jurisdictions. A ratio is created and the ratio is applied
to the total value of the revenue available in the state and
the ratio becomes the amount of money that goes to that
jurisdiction. Previous to 1986 the DOR used what is known
as the cost to cost method of distribution. In 1984 the DOR
was looking for a more fair way to distribute revenue
because they felt they needed mrre accurar=s figures to
determine the apportionment ratio. The DOR felt that in
order to come to a realistic figure, the trending method was
the best. That is, expressing the historical dollars as
current dollars and it is very similar to indexing costs.
The DOR instituted the trending method in 1986 feeling that
it had the statutory authority to do so. The Montana Power
Company, because the trending method increased their taxes,
disputed that the DOR had the authority to use that method.
After three years of litigation and arbitration the Montana
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Power Company prevailed and the trending method was declared
illegal. For that reason, special legislation is needed to
grant the DOR the authority to use trended dollars to
determine the tax appropriation ratios from county to
county.

Testifying Proponents and Who They Represent:

Kevan Bryan, Yellowstone County

Dick Gasvoda, Cascade County

Dick Michelotti, Cascade County

Harry Mitchell, Cascade County

Jim Campbell, Lewis and Clark County
James Nybo, Lewis and Clark County

Dr. Ken Nordtvedt, Department of Revenue

Proponent Testimony:

Dr. Nordtvedt stated that the issue is before the committee
because the previous administration, in trying to solve a
tax dispute with Montana Power Company, gave the settlement
of the issue to a private arbitrator. The private
arbitrator did not endorse the trending method. There were
hearingc and much to their surprise the decision was in h
favor of the present allocation method for the centrally
assessed taxpayers. He said he was ncot here to endorse the
word "trending" because there are many problems with in. He
also said he was not here to talk about Montana Power's
taxable value. He said they were trying to arrive at some
other means to determine just how much each county should
get. Dr. Nordtvedt read the present statute, Section 15-23-
105. He said that some assets had been added in 1910 and
others were built in this decade. To use original cost to
compare a dam in one county and a power plant in another
county is not just and proper because the dollars in 1910
might be worth fifteen times the dollars used to arrive at
the cost of an asset built in more recently. He said he
endorsed the position of the previous administration. He
said they should not be measuring assets with different
yardsticks to determine the allocation of funds to schools
in Montana. There is a need to know what the assets are
worth today. In this limited context of how to allocate,
they believe that some kind of trending formula is more just
and proper. He said he disagreed with the private
arbitrator and urged that the legislature find a way to do
this correctly. He said there are those who will get a
bigger allocation if the valuations are changed and other
areas will be losers. Current market value, trending, not
taxable value will be in the higher mill levy parts of the
state. If you stick to original cost which is not proper,
more will remain in low mill parts of the state and taxes
will be lower. For allocation purposes the original cost
should not be used.

Kevan Bryan, Treasurer of Yellowstone County, said he would



Mike

Dick

HOUSE COMMITTEE ON TAXATION
June 23, 1989
Page 3 of 17

endorse the concept of trending and also the DOR position
regarding trending. He brought up two points, that if
something isn't in the law, perhaps the law should be
changed, and why shouldn't Montana be the first to adopt a
new concept rather than waiting for the other states around
Montana to do things first. He said this area of the law
must have reform. He said that Yellowstone County would be
a loser but they still support the concept. He urged
passage of HB 27.

Matthew, County Commissioner from Yellowstone County, stated
that Yellowstone County is not receiving a windfall from
this legislation. If you gave people a choice, few people
would want the one that is used now. He said he felt that
trending was fair and urged the committee's positive
consideration of HB 27.

Gasvoda, Cascade County, stated that when installed costs
are used in Cascade County to determine an apportioned
taxable value, they receive receipts based on 1915 dollars
that will buy less than a dime's worth of product. The dams
in the county benefit all the consumers in Montana because
of the low cost. As consumers in Cascade County they pay a
rate that is the same as people pay throughout the state.

He said they were asking for fairness and encouraged the
support and passage of this bill.

Harry Mitchell, Cascade County Commissioner, said that he

Dick

supported this concept. The citizens of Montana statewide
pay the same per kilowatt hour no matter where the power is
generated and if it is good enough to charge on a trending
method it should hold true for taxing also.

Michelotti, Cascade County Treasurer, read a portion of the
legislative audit statement which encouraged the trending
concept. He encouraged the committee to look at the
trending method and vote in favor of it.

Jim Campbell, Lewis and Clark County Commissioner, said he would

support the testimony given so far because he felt it was a
good, fair policy. He urged the committee to support it.

Jim Nybo stated that he was a consulting economist appearing on

behalf of the Lewis and Clark County Board of Commissioners.
His prepared testimony is attached as Exhibit 1. He
encouraged that the committee pass the bill favorably out of
the committee.

Testifying Opponents and Who They Represent:

Don Bailey, Rosebud County

John

Lahr, Montana Power Company

Jerry Pederson, Montana Power Company
Dennis Lopach, U.S. West Communications
Representative Larry Grinde, House District 30
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John Alke, Montana Dakota Utilities
Gene Phillips, Pacific Power and Light
Chris Gallus, Butte Silver Bow

Willie Duffield

Milton Markuson, Carter County

Gordon Morris, M.A. Co.

Paul

T. Fleming, Montana Power Company

Gary Willis, Montana Power Company

Opponent Testimony:

John Alke, representing the Montana Dakota Utilities, stated that

he did not formally oppose this bill because they would save
$50,000 but he could not support the bill because of the
taxing methodology. The company does business in 19 eastern
Montana counties. Under trending, 18 of those counties were
losers and Richland was a winner. They have three small
generating stations which were constructed in the 60's and
70's. Through trending they have taken value from 18 of
those 19 counties and sent it to Richland where the mill
levies are lower than the mill levies in the other 18. He
said he would agree with the proponents that they weren't a
true appraisal. The total taxable value is $112 million,

He said the other 1=zascn they &idn't like tiending was that
it gave the DOR the power to delegate which counties would
receive what portion of a taxpayers total assessment.

Larry Grinde, Representative from House District 30, said that he

John

had not been aware of this trending bill and it had been
brought to his attention yesterday. Fergus County would be
a loser and he said it was his responsibility to protect his
county. He questioned whether it was wise to take power
away from the DOR or any other department every time it
hurts someone else. He said he felt that it undermined the
integrity of the legislature and they should be looking at
the long term effects and not just who was getting hurt.

Lahr, Montana Power Company, stated that his company would
oppose this bill., He asked Jerry Pederson, Controller for
the Montana Power Company, to present the company's
testimony. Mr. Pederson's testimony is contained in Exhibit
2. He urged the rejection of HB 27.

Gene Phillips stated that he was an attorney from Kalispell and

represented the Pacific Power and Light Company. He said
they served electric customers in seven northweste:n states
and they have property located in 23 counties in Montana.
They strongly oppose HB 27 because they think it is bad tax
policy. The method is not used in any of the other states
in which they operate and he pointed out to the committee
that in the case of a utility, value is a function of the
cost because cost is what the public service commission
looks to in setting rates so the value of the system is
based on the cost of that system. Property taxes are meant
to be a function of that value and they should be taxed
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the location where the value
trending proposal contained
value out of one county and
Pacific is a small increase
is located in Rosebud County

where they would be reduced but increased in the other
counties. He urged the committee to give it a do not pass
recommendation.

Joe Quilici, Representative from House District 71, Butte, said
that he had heard a lot of discussion concerning this
particular measure and tax inequity. He said he was not a
tax expert but he thought that everyone had looked at the
handouts (See Exhibit 3) and he could see that his county
would be a big loser. There are nine counties that will be
winners and thirty counties will be losers as far as tax
base is concerned. Even in the nine counties that are
supposed to be winners, there are losers and the people will
also be losers because that increase to the utilities will
be passed on to the ratepayer. The nine counties will
receive with one hand and be taken away with the other hand.
The other thirty counties will lose their tax base and also
pay higher rates. He said he felt it was poor legislation
and whan considered ten years ago it didn‘t pass ana
shouldn't pass now and he hoped the committee would agree.

Dennis Burr, Montana Taxpayers' Association, stated that this
issue had been considered in 1979 and for some of the same
reasons it is being discussed today. Prior to that time the
property being talked about, buildings, dams, etc., was
assessed locally and in the same manner as residential
property which was replacement cost less depreciation. Once
it had been assessed the value was subtracted from the unit
value established by the state. At that point the remainder
of the centrally assessed value was distributed on the basis
of miles of electric lines or telephone lines in each
county. One of the problems was that once the market value
had been arrived at it was classified in the tax system at a
lower percentage of market value for tax purposes then the
part that was going to be allocated so the situation was
that the country appraiser might look at a building owned by
a utility and say it was worth $50,000 and someone else
could say it's worth at least $150,000, the purpose being
that the more money you could put into the situs property at
a low classification, there would be less value to be
allocated at a higher classification so money could be saved
by getting the property into the local assessment system
rather than the state system. Particularly at the Colstrip
situation, valuing that property locally would have taken
money away from what was to be allocated and all the
counties in the state except Rosebud would have been losers
so the system was changed to having it all distributed
through the state assessment system and all at the same
classification. That preserved value in the counties which
felt they had been losing value because they hadn't been
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subjected to trending. He said he agreed with the other
speakers that trending is not a proper method of allocating
value and the equitable way might be compared to assessing
two cars. You take your old car and trend it up for
inflation so that you would be taxed equitably with your
neighbor who has just purchased a new car. The counties
and the State of Montana entered into an agreement that they
would both abide by the decision of the arbitrator. If the
department had come to the legislature and encouraged them
to change a decision they didn't like, he didn't think there
would be many people agreeing to binding arbitration with
the DOR. He said the legislature can make these changes but
he didn't think the DOR should be involved in encouraging
them to do it. He said there was concern about the amount
of money involved and he would point out that as far as
Montana Power is concerned, the revenues resulting from
trending was paid under protest each year and it did not
become a part of the expenditures of the local governments
so, when the decision was made to go away from trending and
the company agreed to split the money as the result of going
into arbitration proceeding, the local governments received
a windfall, not a loss as a result of trending because they
kept half of the money placed in the protest fund which they
would have lost completely if they had gone through a tax
appeal and a District Court decision. He said the system of
allocating values used in Montana is proper and it is used
in other states and he hoped the committee would reject this
effort to change the method.

Don Bailey, Rosebud County Commissioner, stated that at the risk
of leaving the perception that there was all noise and smoke
here, there were a couple of points he would like to point
out. Not being covered by the technical testimony of the
Montana Power people, one of the positions the DOR assumed
when presenting this agreement was that they would require
100% participation by the effected counties. He said it was
with a great deal of reluctance that the Commissioners in
Rosebud County signed the agreement. 1In viewing the dollars
that were being withheld under protest and the impact it was
having on school districts, they gambled. They felt the
arbitration process was fair and they would get fair
treatment whether they won or lost. The integrity of the
process of binding arbitration is at stake and he urged the
committee to give the bill a do not pass recommendation.

Roger Knapp, Representative from House District 27, Rosebud and
Treasure Coanties, stated that Commissioner Bailey had
indicated that everyone had signed the agreement in good
faith and what is taking place is that the legislature is
being asked to circumvent the agreement that all counties
signed. He asked that the committee not consider this
legislation.

Dennis Lopach, an attorney representing U.S. West Communications
said he would like to agree with the other opponents that
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the trending method lacks economic merit. The trending
method simply produces very poor results. Mr. Lopach's
comments are contained in Exhibit 4.

Chris Gallus stated that he was appearing in behalf of Don
Peoples, Executive Officer of Butte, Silver Bow County. The
testimony is contained in Exhibit 5.

Questions From Committee Members: Representative Rehberg stated
that one of the things that happens in business is that a
decision is made that a property is no longer useful and has
no va;uemghe property is to take it down to get it off the
tax goles< He asked Mr. Lahr if this is the kind of

_éig property that if this legislation were to be enacted that
%éy’ all the counties might end up being losers because Montana

Power or AT&T might make the decision that rather than
paying the trended tax rate it would be easier to close the
facility down. Mr. Lahr replied that he would ask Mr.
Pederson to address the question. Mr. Pederson stated that
the opponents and proponents have agreed that the trending
issue doesn't change the value of the total company property
so there is no way they could change the total value, it is
only a shifting of value from county to county that is at
issue. The answer to the question was "no".

Representative Rehberg then asked if the tax burden, because of
trending you shut a facility down, would it not affect the
total dollars coming into that taxing jurisdiction? Mr.
Pederson said that if the additional tax caused the company
to make that conclusion that you could no longer carry the
business investment, this could happen.

Representative Rehberg asked if they couldn't make that decision
based solely on the trending legislation that it would in
fact, cause an increase. Mr. Pederson said it does have
that impact but he couldn't say that they would abandon a
piece of property as a result of the additional tax although
it would be a part of the process used in making a decision
as to what property they would abandon, which they would
construct, etc.

Representative Ellison asked Mr. Pederson if there weren't other
issues that made them protest the taxes besides this one,
one of them being the rate of the taxes. Mr. Pederson said
that yes, there were other issues with respect to property
taxes, net proceeds tax issues, but all were izsues that
once settled with the DOR did not carry over into the
future. Representative Ellison said what he was getting to
was that in coming to a conclusion on the negotiations the
total taxes in the State of Montana was a consideration and
Mr. Pederson said it was. He asked Mr. Pederson if he
didn't think that this piece of legislation was then a
breach of faith on the part of the DOR. Mr. Pederson said
that he had not asked his attorney whether or not that was
the case but the intention of the Director of the DOR and
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Montana Power when they signed the agreement was that they
would live with the results. They were trying to find a way
to settle all the issues and all the counties also
participated in the decision.

Representative Giacometto said that there is only about $4,000 at
issue in his poor county but he asked Representative Elliott
how it would affect his area. He said that his area would
be the single biggest winner in the whole situation and he
said he would like to take the opportunity to tell Mr.
Bailey of Rosebud County that he knew how he felt because if
this bill does not pass the Noxon District in Sanders County
will lose $1.25 million of taxes that has never been
protested in the State of Montana by the Washington Water
Power Company. Representative Giacometto asked if that
wasn't involved in the whole process when they had the
arbitration -- to decide what was fair. Representative
Elliott said that Washington Water Power did not participate
in the tax protest or in the decision.

Representative Giacometto then asked who would be able to
identify who participated. Representative Elliott replied
that it was Montana Power Company and they received a letter
from U.S. West about a specific building in Butte. He said
that the arbitration, however, would affect everyone else.
He also said that every county in which Montana Power
Company protested their taxes was involved in the solution.
He did point out that the settlement of those tax dollars
had nothing to do with whether the use of trending by the
DOR was legal or not.

Representative Giacometto asked Representative Elliott if all of
this wasn't a part of the arbitration and would take into
consideration what was fair and the way it was done.
Representative Elliott said no, they were discreet
decisions, and in one sense they were a part of the
arbitration process and in another sense they were discreet
portions of the process and he then explained the
arbitration process because there had been a lot of talk
about it.

Representative Elliott explained that there were two issues at
stake in the arbitration. One was what would happen to the
protested tax dollars. The DOR and the Montana Power
Company agreed that the protested tax dollars would be 50%
to the taxing jurisdiction and 50% would revert to the
Montana Powei Company. That was before there was a decision
on the legality of trending. This was a pre-condition to
the second phase of the arbitration which was asking the
arbitrator to decide, does the DOR have the statutory
authority to apportion or allocate tax dollars to the
counties on a method accounting for inflation which is
called trending? The arbitrator was not asked to rule or
give his opinion of the trending method per se. He was
asked that if he found for trending to say why. If he found
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against he didn't have to say why or what his opinion of
trending was. He emphasized that the portion of the code
read previously by Dr. Nordtvedt did not give the DOR the
authority to use trending in determining allocations to the
counties. All he said was the statutory language was not

there to do it. He did not say they couldn't get it in the
future.

Representative Giacometto then asked Commissioner Bailey if they
were involved when the arbitration process started.
Commissioner Bailey replied that the process had gone
forward and it was one of the negotiations between the DOR
and the Power Company over an extensive period of time and
finally the agreement was presented to the counties. He
said that, no, they were not involved in the intimacy of the
negotiations. Before the final decree or arbitration
settlement was done, Representative Giacometto asked if all
the counties had input. Commissioner Bailey said to some
degree that was true but pointed out that they found
themselves in a rather tenuous position in having the DOR
represent their interest.

Representative Good asked if she correctly understood that
Montana Pcwer has a dam they can't give away because it has
no value to them but they were still being taxed for a
trended value of $3 million. Mr. Pederson said that was
correct and they are trying to abandon it. He thought it
might be taken over by Granite County at no cost to the

county and it may cost Montana Power money to get it
transferred.

Representative Patterson asked Mr. Pederson of Montana Power to
answer a question about the $2 million increase in tax
liability. He asked if this would be enough for them to go
to the Public Service Commission and ask for a general rate
increase. Mr. Pederson said it would be a cost decrease to

the company and would be reflected in their next rate
proceeding.

Representative Patterson then asked the Commissioner of
Yellowstone County regarding the $469,000 the county would
receive. Commissioner Bryan stated that the figures
presented were Montana Power figures and did not include all
the centrally assessed entities. Montana Power is the only
one that the county would gain on and they would lose on all
others. Representative Patterson asked if Yellowstone
County had signed the agreement. The Commissioner replied
that his county was one of the last to sign and the reason
they signed was because of the amount of pressure that some
counties were feeling because of the protest funds that were
being held. The funds being held in Yellowstone County were
not creating a fiscal disaster for Yellowstone County but
there were counties in the state where that was the case.

Representative Stang asked Dr. Nordtvedt if he could get more
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information on the taxable value loss or gain for all
trending properties in the State of Montana. He said the
information was available.

Representative Gilbert asked John Alke if he knew of any way to
determine the real impact of this legislation because he
felt they were only scratching the surface and he felt there
were more losers than winners. Mr. Alke replied that it
would depend on whose prospective you wanted to look at the
problem from. He said the information he had which was
prepared by the DOR shows net gains or losses in taxable
value. That would tell who the winners and losers are in
the counties. On a taxpayer basis whether they are a winner
or loser, the information is not there. You have to take
the taxable value and multiply by the mill levy in each
county and each school district in which the property is
located so the answer to the question depends on whether you
are looking at a sheet that shows net gain or loss of
taxable value or whether it is the actual computation of
taxes per taxpayer. He said he didn't think he had ever
seen that information. He said the numbers he had presented
were provided by the tax managers of other companies he had
contacted for information.

Representative Gilbert said that his little county was a $162,000
gainer. He asked if, in considering the impact on the
taxpayer, and the dollars are in small districts the money
could be concentrated in a small area where the majority of
the people in the county were losers, and a small minority
of the people in the county could be winners as far as tax
relief was concerned. Isn't that true? Mr. Alke said he
would hesitate to say that because it was centrally assessed
property. He said that Dr. Nordtvedt might be able to give
a better answer to the question. Dr. Nordtvedt said that in
looking at it from the school district's point of view
within counties, there will be districts that gain and
districts that lose because the property also has site
status within specific school districts.

Chairman Harrington reminded the committee that a copy of the
decision and the agreement was available and it could be
discussed in executive session.

Representative Gilbert asked Dr. Nordtvedt if in reality this
major decision could be made on major tax policy with the
information currently available. He said that there is no
way of telling what the consequences will be. Dr. Nordtvedt
stated that he had tried to indicate that the word
"trending" is a big red flag because of the confusion in the
area of valuation. If this bill fails and he goes back to
the statutes as he had read them to the committee, the
statute says that if original cost is not a reasonable way
to allocate, the department shall do what is proper and
just. His intention would be to continue to look for a more
contemporary market-oriented way for allocation because
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original cost has failed the test of the present statute.
The arbitrator's opinion says that trending is not the way
to go but he did not say that original cost must be used.
He said that it is not just a choice between trending and
original cost. Representative Gilbert asked if that wasn't
the situation right now. Dr. Nordtvedt said that was
correct and if this bill is killed you have killed the
ability to use trending which leaves original cost.
Representative Gilbert asked if that would preclude the
legislature from allowing the DOR during the interim to
explore other methods that might be more acceptable rather
than making an arbitrary decision as the DOR had done which
created the mess to start with. Dr. Nordtvedt stated that
if the bill fails, trending cannot be used, and he would go
back to the present statute and carry it out to the best of
his ability.

Closing by Sponsor: Representative Elliott said, in closing,
that he had no idea that this bill would be such a popular
bill and he felt almost criminal in taking any time to
close. He said there were some issues that Mr. Pederson
brought up that he would like to respond to.

Ye indicated that Mr. Pederson had said that, at best, trending
is an experimental method of apportionment but there is no
consensus among the states on how best to apportion
centrally assessed property. California is the only state
that uses a method other than cost and they use the RCLD
method which is the replacement cost less depreciation which
is the same as what is used in most property in Montana
which is not centrally assessed. It is a very expensive
method to use and not affordable in Montana. Trending is
considered the next best. Mr. Alke talked about trending as
a bankrupt policy and in his example he used original cost
less depreciation which is not used in trending. Trending
does not appreciate the original cost so it is a higher cost
but nothing in the formula trending uses depreciates so it
is equal throughout. He also said that it gave the DOR the
leeway to shift revenue where they want to from county to
county and it does not do that. Representative Quilici
talked about the pass through on tax rates. It was
mentioned that hydropower subsidizes the coal fired
generation power and there is no difference in the rates as
they are melded. 1In the same sense the high mill payers in
one district are subsidizing the rate of the low millage
taxpayers in another district. The tax will be passed
through he agreed. He also mentioned in regard to this that
the tax equalization issue will go a long way to mitigate
any effect of tax increases. He said that Mr. Burr from the
Montana Taxpayers Association talked about trending a car
and there is no comparison between a car and a dam. A dam
is built to last and a car is not.

Representative Elliott said that if he had wanted to present the
best scenario for this bill he would not have handed out a
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sheet of paper that showed his own county as the biggest
single winner if trending went into effect and also showed
35 winners and 2 pushes and a few losers. In conclusion he
stated that he believed this was good tax policy for the
State of Montana. It doesn't change the market value or the
taxable value of a company, it only changes the way the
market value is divided between counties. The DOR did not
set out to create winners and losers and it did not set out
to confuse the Montana Power Company which is a good
corporate citizen but it did set out to find good tax
policy. He asked the committee in determining how they
would vote not to look at just the immediate effects but
look at the totality of the picture for taxation in the
State of Montana. The more taxation becomes equal in county
to county the less will be the burden of disparity on the
companies in the state. The cost method has helped to
create the problem of school disparity that the legislature
is meeting to solve today. Reinstituting trending will help
solve that to some extent. He urged the committee to pass
this bill to the floor where it could have an open debate.
If it gets that far, Representative Elliott said he would
ask for more complete tax distribution data and for more
thorough tax millage data based on whatever school proposal
locks most likely to come out of the education and taxation
committees.

HEARING ON HOUSE BILL 22

Presentation and Opening Statement by Sponsor:

Mary Ellen Connelly, Representative of House District 8,
stated that this bill actually started in January when she
was Chairman of the Long Range Planning Committee and during
that time the committee spent a lot of time on bonds and
bonding in the State of Montana. She had been following in
the newspapers some of the discussion about junk bonds and
methods of financing. She said that people on the Taxation
Committee might be familiar with this but it was all pretty
new to her.

She said that corporations are usually financed by one of three
methods which are sale of stock in the corporation, sale of
bonds in the corporation and loans from banks or other
financial institutions and these are the usual methods for
start-up financing or ongoing operations. In Montana there
are some corporations that purposely finance themselves to a
great extent using the sale of bonds of the corporation so
that they can avoid paying all or most of its corporate
income tax and these are called highly leveraged
corporations and often have 80% to 90% of their finances in
bonds which the state sells. These are the so-called junk
bonds. The interest the corporation pays on these bonds is
deductible from the corporate income tax. The total amount
of bond interest payment deducted from the income is often
equal to the corporation's income so that little or no
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income is declared for tax purposes and, as a result, they
pay little or no tax. She felt this was an unfair tax
loophole that should be closed.

Corporations should not be allowed to finance themselves in a
manner that allows them to avoid paying their fair share of
income tax and that is the reason she introduced this bill.
She referred to the article in the morning's paper where she
had been accused of some sort of subversive methods and she
said that was not true as the only people she had talked to
were local people in her district about how concerned she
was about junk bonds. A friend who was a retired economist
suggested a way this problem could be taken care of and that
is how the bill came about.

Section 16-31-114 of the Montana Code in the corporate license
and income tax law states that corporations may deduct from
its gross income and it states what it can be used to
depreciate and that sort of thing. Sub-section 4 allows the
corporation to deduct from its gross income the interest
paid on the corporation's indebtedness incurred in the
operation of the corporation. She said she used House Bill
22 to close the tax loophole by not allowing a corporation
Lo deduct the interest it pays on its bonds if the total
amount of the interest is equal to 80% or more of the total
interest the corporation pays on its bonds. 1In other wozds,
if 80% or more of the corporation's cost of all methods in
which they finance themselves comes from interest on the
corporation's bonds, that interest cannot be deducted from
the gross income for tax purposes.

Also, when she was doing her research, she found that there might
be one reason that they would have to use junk bonds and so
she included as an exception that the interest paid on the
bonds remains deductible if the bonds are sold to get money
the corporation uses to fight a hostile attempt to take over
the corporation. This is sometimes the only way they can
raise money in a hurry in the event they have to protect
themselves and she made it very clear that this bill is
talking about junk bonds. She included a definition of junk
bonds and asked that it be included in the minutes because
she wanted it very clear what she was talking about. Junk
bonds are high-yielding less than investment grade debt
security. These bonds usually are for a high return on
investment in order to compensate for the increased level of
credit risk. The only difference between junk bonds and
other bonds is the lower bond rating given to junk bonds by
the various investor services. She said she also wanted to
stress that in this bill she had tried to cover only public
trade companies and there are only about 2,000 companies in
Montana that could potentially be affected by this.

She said it had also been brought to her attention that if a
company did meet the 80% threshold, the IRS would probably
come in and force them to restructure so this would not
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affect any company that borrows from a bank or a lending
agency such as an insurance company and would not affect the
small mom and pop operations and it would not affect any
ongoing operation that would not use junk bonds. She said
she had talked with some of the local companies and they are
not one way or the other about this bill. There would be no
impact on the state.

Testifying Proponents and Who They Represent:

John Lahr, Montana Power Company

Proponent Testimony:

Mr. Lahr stated that in view of the speculation that was on the
front page of the newspapers today, and the subject of a lot
of telephone calls. The Montana Power Company had asked him
to tell the committee that the company was not aware of the
bill until it was placed in their bill box in the mailroom
where they pick up their bills. They did not prepare the
bill nor did they ask Representative Connelly to submit it
for them. He said he did not even know what the impact of
the bill would be on the Montana Power Company at this time.

Testifying Opponents and Who They Represent:

Dr. Ken Nordtvedt, Dir. Dept. of Revenue
Bruce MacKenzie, D.A. Davidson Co., Great Falls, MT.

Opponents Testimony:

Dr. Ken Nordtvedt stated that for every bond that is put out and
their are interest deductions, there is no stopping a bond
holder who is paying interest and paying taxes so he said
that they would have to get over the idea that there is a
hit to the state treasury for everyone who has big interest
deductions. It is not clear it serves positive policy to
get involved in trying to prevent hostile takeovers. There
is a real debate in the nation as to whether that is
positive or negative because they keep management honest in
serving their stockholders and serving their public by being
competitive and for us to try to prevent so called hostile
takeovers probably makes no sense. There are major
ramifications to a bill like this and the legislature is not
in a position during this special session to really
understand all the ramifications and since the first chings
that occur are negative he urged a do not pass
recommendation.

Bruce MacKenzie, a representative of and general counsel for D.
A. Davidson Co. of Great Falls, testified that it was not
because they offer and sell junk bonds that he was appearing
as an opponent. He stated it was because they feel that the
adequacy of the explanation Representative Connelly gave is
not accurate. The effects are not just on major companies
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and he finds nothing in the bill that limits the effect on
publicly traded companies and they have a number of small
businesses in Montana that issue special purpose revenue
bonds when they are permissible under federal tax codes.
These are bonds that are bonded debt and they see no
distinction between debt whether it is bank debt or bonded
debt and why bonded debt would not be deductible versus bank
debt which would be deductible. He failed to see why one
was good and one was bad. Furthermore, in Congress at the
present time there are a number of debates involving the use
of leverage buyouts and the use of various bonding
mechanisms for corporate finance. At that level, since the
taxing structure, especially in the income area is tied to
the federal system he would suspect the time would be better
spent on discussing other issues facing this state than
trying to tackle something that does have national
implications. He said they oppose the bill because they
feel it is not fair, doesn't protect the mom and pop
businesses, and they would be affected by this bill. He
urged the committee to not pass this bill.

Questions From Committee Members: Representative Cohen asked Dr.

Rep.

Nordtvedt 1f a corporation or organization could create a
limited partnership or entity to avoid paying taxes at aill.
The corporation would be losing money and what would have
been profit would be paid as interest to out of state bond
holders. Without this mechanism could this be used as a
technique to avoid paying taxes in the State of Montana?
Dr. Nordtvedt said that if you have interest deductions and
the holders of the debt are out of state, yes, the holders
could be paying taxes elsewhere because there are open
markets. .

Cohen asked a further question. Is there any indication
that this is the intent of any corporation doing business in
Montana at this time? Dr. Nordtvedt said he couldn't say
what the intent of corporations would be. Mr. Cohen
rephrased his question to ask if there is any indication
that this is about to happen in Montana? Again, Dr.
Nordtvedt stated that he couldn't speculate on what people
are intending or are on the verge of doing. He said they
all had the same information and could interpret it however
they wanted.

Representative Cohen said that he had noticed that the Vice

President of Operations for Plum Creek Lumber was at the
hearing and he asihed Dr. Nordvedt if he had any idea what
their particular interest was in the bill being discussed.
Dr. Nordtvedt said he had been too busy trying to equalize
school funding to find out why people attend hearings.

Charley Green, Vice President of Plum Creek, said that his

interest was to understand how the bill would impact their
company. As he could see it, they have no bonds so there
would be no impact.
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Rep. Cohen asked Representative Connelly if there was any entity
doing business in Montana that she was aware of that was
trying to avoid paying taxes in Montana. She said that was
originally what she thought and she did some research and
looked into it and they are restructuring at the present
time to a limited partnership so, in the short run, they
would pay less taxes but in the long run they will probably
pay the same taxes because the partners will be paying
taxes. What this bill does is not allow a company to use a
horrendous amount of debt in order to get out of paying tax.
That is the reason she included the 80% threshold. At that
point the IRS will look into it and probably force them to
restructure.

Representative Rehberg asked if a fiscal note was available and
Representative Connelly said there was one but there was no
indication that it would change anything one way or the
other. Representative Rehberg said the reason for his
question was that he couldn't see how there couldn't be any
fiscal impact because corporations around the state would be
paying more taxes because they could no longer deduct their
interest. Dr. Nordtvedt said he did not have a copy of the
fiscal note and asked if it said that it was zero or did it
say that they had no way of estimating. Representative
Rehberg clarified that they had no way of estimating. Dr.
Nordtvedt stated that it is such a vague open-ended concept
that any guess they would try to make would be so imprecise
that it wouldn't be credible to put it out. Representative
Rehberg agreed that was how he understood it.

Representative Giacometto asked Dr. Nordtvedt if, in his reading
of the bill, wouldn't it affect almost anyone who was in
debt? He replied that if it is indeed airtight and limited
to bonded debt, the other kind of bank debt, etc., wouldn't
apply. However, there is a policy decision there as to why
you would want to distinguish between the kinds of debt. He
said that he had not studied the bill in enough detail but
he took Representative Connelly's word that it was limited
to bonded debt and everyone would have to look at their own
situation to know whether their debt is bonded debt or bank
debt. Dr. Nordtvedt said this was a major kind of change in
tax law and should not be debated during the current special
session,

Representative Patterson asked about a rancher who takes out a
loan through the Federal Land Bank 2nd actually buys stock
in that company and that secures the loan for the mortgage
on the land. Would that be a bond debt? Dr. Nordtvedt said
it didn't sound like it but he didn't know.

Closing by Sponsor: Representative Connelly said that she had
talked with Mr. Chenowith who had worked with her on the
bill and it seemed strange to her that there is this
conflict with the department because she had him doing
things she wanted done which are not the things that people
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are concerned about. He assured her that the bill did it
and it was very clear and straight forward. She said she
wondered if he had talked with Dr. Nordtvedt.

Dr. Nordtvedt asked if he could make a statement and permission
was granted. He said that they offer the services of the
department to anyone to help with drafting of any bill.
They do not endorse any of the bills, they only supply the
resources for drafting.

Representative Connelly said the reason she brought the bill
forward was because it appeared to her that some companies
did use a high level of debt to get out of paying state
taxes and she was concerned about that because the tax base
in Montana is eroding and they are losing money. She asked
what would happen if another recession came along? 1Is the
capital structure in Montana stable? When a company is not
too highly leveraged they would be in a better position to
stand a recession. If there are rising interest rates there
is less demand for their products so it seemed to her that
this would be helpful in that respect to keep interest
levels down. If industry is being operated for the benefit
of junk paper holders ratbher than for its shareholders or
thc taapayeis itheun tnere is a lot less room to maneuver
during the hard times that have been happening in Montana.
She said she thought the profits of a compary should go to
the berefit of the stockholders or to the rebuilding of
Montana and they should not go to junk paperholders and that
is why she introduced this bill. She felt it was an
important bill and did close a loophole in Montana tax law.

ADJOURNMENT

Adjournment At: 12:45 p.m..

KZ/;/ /YA

REP. DAN HARRINGTON, Ch?ﬁrman
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I. THE PURPOSE OF HB 27

HB 27 deals with the allocation of taxable value of centrally assessed properties in Montana to
taxing jurisdictions across the state. The subject property includes such property as electrical

power generating facilities, natural gas pumping stations, and some elements of telephone systems.

HB 27 is designed to correct both past and future inequities in how the centrally appraised value
(which is not in dispute) should properly be apportioned to various taxing jurisdictions across the
state. Current state law (§ 15-23-105, MCA) calls for apportionment based on the original
installed cost of the capital itemns. Current state law does not provide for recognition of the
changing value of the dollar where improvements were installed at different imes. HB 27
provides for adjusting original installed costs to reflect the changing value of the dollar for different

installation dates.

II. RELEVANT STATUTORY LANGUAGE

Section 15-23-105 currently reads as follows:

15-23-105. Apportionment among counties. The department shall
apportion the value of property assessed under 15-23-101, 15-23-202 or 15-23-403
among the counties in which such property is located. Apportionment shall be on a
mileage basis or on the basis of the original installed cost of the centrally assessed
property located in the respective counties. If the property is of such a character
that its value cannot reasonably be apportioned on the basis of mileage or on the
basis of the original installed cost of the centrally assessed property located in the
respective counties, the department may adopt such other method or basis of

apportionment as may be just or proper.

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 2
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III. LEWIS AND CLARK COUNTY'S POSITION
Lewis and Clark County supports the passage of HB 27.

Lewis and Clark County's position is that it is unfair, unreasonable and not consistent with the
character of centrally assessed situs properties to base the apportionment on unadjusted original
installed costs. Doing so heavily and unreasonably discounts the importance of facilities built prior
to major inflationary periods, including World War II and the decade of the 1970's. Failure to
correct this statutory defect will also compound future problems which will most assuredly arise

when new facilities are installed.

Lewis and Clark County supports the apportionment of this centrally assessed valuation based on
indexed original installed costs, where such indexing constitutes a simple adjustment to reflect the

changing value of the dollar for properties installed at different times over the past century.
IV. CHARACTER OF THE SITUS PROPERTIES

The debate on this issue has focused on Montana Power Co., although a number of other
taxpayers also have centrally assessed situs properties. The arguments raised here with respect to
MPC properties also apply to properties of other taxpayers. Some of the important nuances in
understanding how and why some property is centrally assessed can be better understood by
looking at the character of generating components of Montana Power Company's electrical system

in Montana--in particular, hydroelectric dams and coal-fired power plants.

1. Hydroelectric dams and coal-fired power plants are part of an integrated

power supply system. Both types of facilities produce electricity which enters the power grid

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 3
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and loses its identity. Not only do the individual electrons lose their physical identity, but they also
are all rolled in together in terms of the establishment of rates charged to utility customers. At
various times, every Montana Power Company electrical customer in Montana enjoys the benefits
of both coal-fired and hydroelectric power--as a source of power supply as well as a factor in
determining the rates which are paid for that power. Both types of generation are part of an
integrated electrical supply system, both are used to meet both scheduled and unscheduled outages,
and both are part of an integrated system management approach for meeting peak demands and

serving the utility's base loads.

2. Montana's dams and thermal plants were not installed at the same time. If all of
the centrally assessed facilities had been constructed at the same time, then there would be no
dispute over indexing for inflation. The fact is, however, the centrally assessed situs properties of
Montana's major electrical utility date back to as far as 1901 and as recent as 1984. MPC's most
recent hydroelectric facility is Cochrane dam, constructed in 1958. All MPC thermal facilities
currently in use were constructed since that time, with the Corrette plant in 1968, Colstrip 1&2 in

1975 and Colstrip 3 in 1984.

3. Hydroelectric facilities have a very long expected life. While there is no certainty
as to the length of the useful life of a hydroelectric facility, it is widely recognized and agreed that
they have a very long life. Their federal licensing under FERC is generally for 50 years. MPC has

publicly stated it will be seeking to re-license these facilities when their licenses are up.

4. Hydroelectric facilities generate a significant share of Montana's total power.
Figures from the Montana Department of Revenue indicate that in 1985, MPC's thermal generation
accounted for 53.61% of the company’s net generation and the hydro facilities accounted for

46.37%.

Testmony of Lewis & Clark County on HB 27. June 23, 1989. Page 4
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Furthermore, another aspect of hydropower is its suitability to serve peak loads, responding to one

of the major economic and operational challenges facing electrical power system managers, and

making it even more valuable to the system as a whole.

5. Hydropower generation is capital intensive and offers low production costs.
Analysis from the Montana Department of Revenue ("Analysis of Montana Power Company
Electric Generation Costs and Revenues") confirms that MPC's hydroelectric facilities contribute a
very significant share of the utility's total system generation, and further demonstrate that

hydropower is produced at a cost which is significantly less than the cost of Colstrip power.

A final and very significant difference in the character of hydropower facilities is that their costs are
dominated by the initial investment. Once built, these plants do not require fuel, boilers, air
pollution equipment, and very large operating staffs. They must of course be monitored and
protected, and they do require periodic maintenance. Information from the Department of
Revenue indicates that the total production expenses of MPC's coal-fired plants account for 81.9%

of total production expenses for all generation.

6. The "book" or "resale" value of a utility's hydroelectric facilities grossly
understates their contribution to the system. At a recent arbitration hearing, MPC
presented evidence and testimony which suggested that MPC's hydroelectric facilities have a
combined "resale value" of $58,454,963 for tax year 1988, which is a value depreciated from
original costs of $95,289,852. This is in the context of a 1986 total undepreciated cost of thermal
plants of $474,295,852. In cross-examination at that same arbitration hearing, MPC witness Jerry
Pederson testified that MPC had recently entered into an agreement with the Confederated Salish
and Kootenai Tribes as part of the re-licensing of Ker\r Dam just below Flathead Lake. Mr.
Pederson testified that MPC agreed to pay the Tribes rent for the land on which the dam and

reservoir sit in the amount of $9,267,000 per year, which will be adjusted upward for inflation.

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 5
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This amount for rent compares with the reported "resale value” of Kerr Dam at $12,896,336, from
an MPC exhibit introduced at the hearing.

Mr. Pederson testified that this "resale value" had particular meaning should MPC decide to sell
these facilities at relicensing. He also testified, however, that he expects the company to seek to

retain them for its system when the licenses come due.

While the reported "resale” values of MPC hydro facilities may well have meaning in the regulatory
environment of FERC, under a hypothetical resale situation, they are not a reasonable reflection of
the relative importance of these facilities to MPC's electrical system in the generation of either

electricity or utility revenues.

7. The Department's approach applies equally well to other centrally assessed
properties. Many of the arguments made here have been directed primarily toward existing
properties of MPC, because MPC has been the principal party objecting to indexing for inflation.
It is true, however, that the rationale applies equally well to centrally assessed situs properties of
other parties as well as to unknown future properties of MPC or others. If, for example, a pipeline
company had centrally assessed tank farms and pump stations, there would basically be no
difference if they were all constructed at the same time. If individual installations were built at
different times during a period when the economy experienced substantial inflation, then there
would be an opportunity for similarly unreasonable apportionments as described above. As with
the descriptions above, these unreasonable apportionments would be substantially mitigated
through adoption of a practice of indexing original installed costs to allow comparisons of all
improvements based on a constant dollar value. It should also be noted that as time passes and
MPC adds additional generation to its system, the tax bases of those jurisdictions which are home
_ to the recent coal-fired plants that predominate under MPC's current situation would also be

buffered from unreasonable erosion due to economic inflation.

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 6
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8. Given the character of these properties, the original installed cost, not indexed
for the changing value of the dollar, is not a reasonable yardstick for

apportioning their value back to the counties. A mile today is 5,280 feet, as it was in
1930, but a dollar today only purchases what $0.10 would purchase in 1930. If it is just and
proper to diminish that dollar down to 10 cents today, then under that logic it would also be just
and proper to reduce that 5,280 feet down to 528 feet today--which of course is absurd. This
entire dispute boils down to using a consistent measuring stick for apportioning the taxable

valuation of situs properties built at different times during this century.

V. DE-CONFUSING THIS ISSUE

1. There is no issue here with respect to appraisal of properties. The apportionment
issue is totally separate from the matter of how the property is appraised. There has been no
dispute over the method of appraising these properties, which is consistent with how the properties
are valued for inclusion in the utility's rate base by the Public Service Commission. The sole issue
being addressed in HB 27 is the apportionment of the value of situs properties (for example, coal-
fired generators and hydroelectric facilities) among the counties in which these properties are

located. .

2. In the taxation environment in Montana today, the precise impacts of this
policy on individual taxpayers and taxing jurisdictions are highly uncertain, and
likely to change, but the public policy should not be based on short-term winners
and losers. Estimates of the effects of this bill on individual counties are biased towards
overstating the impact, given that millage rates in high valuation districts tend to be lower and
millage rates in low valuation districts tend to be higher. When taxable valuation is moved from

higher valuation districts to lower, there are economic forces at work which tend to drive the

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 7
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millage rates down in the district receiving the valuation and which tend to drive the millage rates

up in the district losing the valuation.

But the factor presenting the greatest uncertainty in 1989 is the yet unresolved substantial
legislative reform of school taxation in Montana, driven by the Loble decision which was affirmed
by the State Supreme Court. It appears that this major tax reform will take the form of a significant
increase in statewide property taxation for funding much of the school foundation program, with
offsetting reductions of differing amounts in local school districts. This will have the effect of

equalizing local property tax millage rates.

Neither the Department of Revenue nor anyone else has fully performed all the computations
necessary for calculating the total effects of using the trending methodology, considering the
impacts on local mill levies after gaining or losing valuation, combined with the effects on mill

levies resulting from school funding equalization.

HB 27's language to index the original installed costs of situs properties embodies a principal that
is fundamentally both just and proper. It is proper because it establishes a consistent yardstick for
measuring these properties--a yardstick not subject to the erratic and unpredictable changes in the
purchasing power of the dollar over long periods of time. But it is also just because it consciously
recognizes and addresses the inherent inequities in trying to apportion taxable valuation based on

dollars which vary in value by more than a factor of ten.
This important public policy issue should not be decided simply based on who appears to win and

who appears to lose in the summer of 1989. It should be based on establishing a public policy

which is reasonable, just, and proper now and into Montana's second century.

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 8

EXHIBIT # 1



EXHIBIT # 1
6/23/89 HB 27

3. The use of indexed original costs provides a basis for apportionment which is
both just and proper into the future. As time passes, properties will age, the value of the
dollar will change, and new properties will be built. HB 27, which calls for using indexed original
installed costs, offers a simple, rational, and replicable means of adjusting these values that allows
all elements of a pool of centrally assessed situs properties to be treated on a comparable basis. By
passing HB 27, the legislature will be contributing to a rational and stable procedure that is both

just and proper.

4. The use of indexed original costs is consistent with the spirit of Section 15-
23-10S. It should be recognized that if this nation had experienced no inflation in this century,
then the unadjusted original costs would be exactly the same as the adjusted or "trended" costs
which are only indexed to compensate for inflation. HB 27 does nothing more than take the
original installed costs and adjust them for inflation. There is no attempt to depreciate these
numbers, or to develop a special industry-specific index, or to estimate replacement costs, or to
develop any other measure of their respective contribution to the central system. HB 27 is
consistent with the spirit of the current language by relying on the original installed costs of these

properties--adjusted only for inflation.

VI. SUMMARY AND CONCLUSIONS
In summary, the legislature is urged to act favorably on HB 27 and affirm the use of indexed
original installed costs as the basis for apportioning the valuation of centrally assessed situs

properties.

To do so is consistent with the language in Section 15-23-105 for the following

reasons.

It is reasonable given the character of the properties, including:

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 9
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1. Hydroelectric facilities and thermal plants are part of an integrated power supply system.

2. The facilities were not installed at the same time. |

3. The hydroelectric facilities have a very long expected life.

4. Hydroelectric facilities generate a significant share of Montana's total power.

5. Hydropower generation is capital intensive and offers low production costs.

6. The "book"” or "resale" value of a utility's hydroelectric facilities grossly understates their
contribution to the system.

7. HB 27's "trending" approach applies equally well to other centrally assessed properties.

8. Given the character of these properties, the original installed cost not indexed for the changing

value of the dollar, is not a reasonable yardstick for apportioning their value back to the counties.

It is both just and proper for the following reasons:

1. There is no injustice here with respect to appraisal of properties. "Trending" does not affect
appraisal whatsoever--it only affects the apportionment of that appraised value back to individual
taxing jurisdictions.

2. In the taxation environment in Montana today, the precise impacts of this policy on individual
taxpayers and taxing jurisdictions are highly uncertain, but the decision should not be based on
short-term winners and losers.

3. The use of indexed original costs provides a basis for apportionment which is both just and
proper into the future.

4. The use of indexed original costs is consistent with the spirit of Section 15-23-105.
Conclusions.

This entire dispute boils down to using a consistent measuring stick for apportioning the taxable

valuation of situs properties built at different times during this century.

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 10
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A decision to index the original installed costs of situs properties embodies a principal that is
fundamentally both just and proper. It is proper because it establishes a consistent yardstick for
measuring these properties--a yardstick not subject to the changes in the purchasing power of the
dollar over long periods of time. But it is also just because it consciously recognizes and addresses
the inherent inequities in trying to apportion taxable valuation based on dollars which vary in value

by more than a factor of ten.
The legislature should not decide this matter based on who appears to win and who appears to lose
in the summer of 1989, but rather should base a decision on what is reasonable, just, and proper,

now and into the future.

Lewis and Clark County very much appreciates the opportunity given by the committee to share

our views with you on this important public policy issue.

Testimony of Lewis & Clark County on HB 27. June 23, 1989. Page 11
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Dear Legislators:

At the present time, the Department of Revenue appor-
tions or allocates the value of all centrally assessed taxpayers'
situs property by using the original installed cost of the asset.
The current method of allocating the situs property (i.e.
buildings, dams and other structures) was authorized by the 1979
Legislature. Previously, situs property was locally assessed by
the counties in which it was located. The current method of
apportionment is the generally accepted method used to allocate
utility property to local taxing jurisdictions.

The DOR consistently followed the method of allocation
authorized by the 1979 lLegislature in the years 1980 through 1985,
but introduced and changed to the "trending" method for the years
1986 through 1988. The impact of the change to "trending" on
Montana Power was to increase our property tax payments by more
than $2,000,000 in each of the three years. Montana Power protested
this tax increase in each year because we were convinced that the
change in methodology was unjust, improper and illegal. We know
of no jurisdiction where the "trending" method has been or is being
used.

By a binding settlement agreement dated November 7, 1988,
Montana Power and the DOR agreed to submit the proper allocation
method issue to binding arbitration. A term of the settlement
agreement provided that "...the arbitrator's decision shall apply
to 1989 and future tax years." Since Montana Power has centrally
assessed property in 42 counties, cfficials from each of the
affected counties were required to endorse the settlement agree-
ment prior to it becoming effective. All counties did, in fact,
execute the settlement agreement. Further, both Montana Power and
the DOR encouraged all counties to participate in the arbitration
process.,

The arbitrator, after hearing both sides of the issue,
made his decision on April 24, 1989, and found that the allocation
method authorized by the 1979 legislature must be followed in the
future because it continued to be a reasonable method to allocate
centrally assessed utility property. The arbitrator specifically
found that there had been no showing that the authorized method is
unreasonable, i.e., excessive, irrational, intolerable or not sensible.

Having agreed to binding arbitration, some of the
counties adversely affected by the arbitrator's decision are now
attempting to nullify the arbitrator's decision by introducing
legislation which would require the Department of Revenue to adopt
the "trending” method. There have been two ill-fitted reacons
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given for changing to "trending." First it has been submitted

that the construction of new facilities in some counties has drawn
taxable value from other counties. We have closely analyzed this
contention and it is false. In fact, under the current method the
opposite is true. That is, the value of old property is main-
tained or enhanced only if the Company invests in new property
additions. The second assertion is that older generating units
should have a taxable value similar to newly constructed generating
units. This contention is also false because it ignores the fact
that the value of hydroelectric generating units is set by the
terms of the federal licenses under which they were built and are
operated. Accordingly, all "trending" does is place unrealistically
high values on older properties and unrealistically low values on
newly constructed property.

"Trending" does not cause the overall market value of
utility property to change. What it does is shift value away from
some counties into other counties. The "trending" method would
shift $2,000,000 of property taxes paid by Montana Power away from
31 counties in which we operate to 9 other counties in which we
operate., Further, Montana Power would pay to those nine counties
an additional $2,000,000 of property tax with no increase in
property values and with no additional property being installed.
The additional tax would in turn be included in the bills to our
utility customers. Attached for your information is a set of charts
with some explanation which we hope will be useful in understanding
these shifts.

In summary, MPC is against the proposed bill on "trending"
because "trending" is inequitable, unfair and not fiscally sound.
Further, it was the intent of the parties involved in the arbi-
tration that the arbitrator's decision would be the final.word on
the "trending" issue. But now, the legislature is being asked to
ratify a previous misjudgment by the DOR, and to circumvent the
intent and the decision that resulted from arbitration. Further,
you are being asked to invoke an allocation method that is not
generally used, that has not been studied or analyzed, that
subjects a company doing business in Montana to a $2,000,000
yearly tax increase, that unfairly reduces the property taxes we
pay to 31 counties in the State of Montana and results in all of
our customers having higher utility bills.

The Montana Power Company urges you to reject House Bill

27.
Respectfully,
J. P. 2eéson
Controller
JPP/ph

attachments - as stated

T i
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THE MONTANA POWER COMPANY

PROPERTY TAXES — YELLOWSTONE CO.
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THE MONTANA POWER COMPANY

PROPERTY TAXES — STILLWATER CO.
se As a Result of Trending
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THE MONTANA POWER COMPANY
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THE MONTANA POWER COMPANY

PROPERTY TAXES — GRANITE CO.
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TO: House Taxation Committee Members
FROM: Dan Walker, Government Relations Director
U S WEST Communications

RE: HB 27 (Trending)

At today’s hearing on this bill, Dennis Lopach referred to
examples in our Company’s operations of illogical valuations as
a result of the trending process. What follows is an example
that was brought to the attention of the arbitrator in March of
this year.

A prime example of what happens is our building
at 226 W. Broadway in Butte. The original cost
of this building, plus all improvements, is
$1,014,034. We have a depreciation reserve of
approximately $770,000 and therefore our Net Book
for this building is $245,000. We have recently
agreed to sell this building to Butte-Silver Bow
for $285,000. The market value of this building
under the trending method for tax purposes, as
calculated by the Department of Revenue, is.
$2,012,275. This is over eight times the Net
Book of the building and over seven times the
Market Value as established by our sale to
Butte-Silver Bow. Under the original cost method
utilized by the Department of Revenue, the Market
Value of this building for tax purposes would be
$635,790.

Like other comparisons to market value that you have heard,
the Butte building illustrates the distortions produced by
trending. This example is unique, however, in that it is
continued beyond valuation and appraisal to a sale between a

willing buyer and a willing seller.

We ask that you carefully consider the impact of trending

when this bill is acted upon.
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TESTIMONY OF BUTTE SILVER BOW CHIEF EXECUTIVE DONALD PEOPLES
Against HB 27 before (H) Taxation 6/23/89

My testimony presented to this body is as an opponent of House Bill 27.
As Chief Executive for Butte-Silver Bow, I am always concerned when my county
loses taxable value becuase loss of taxable value obviously means a
commensurate decrease in dollars to provide necessary services expected by my
constituents. The trending experiment itself has already cost Silver Bow
County valuable tax dollars which can never be recouped. House Bill 27, if
enacted as law, will cost Silver Bow County substantial tax dollars in the
future. I believe I could swallow the loss of tax dollars if someone could
give me a legitimate reason for the loss. Unfortunately, I cannot perceive
and no one has been able to articulate any legitimate need for Montana to
adopt a trending methodology.

In my opinion, trending is not necessary, fair or well conceived. All
trending does is shift tax value and tax dollars away from some counties and
places the taxable value and resulting tax dollars in other counties. In my
estimation, trending is a vehicle which raids taxable value from my county
and deposits it in other counties. Trending should not be embraced by this
committee because:

(1) All it is is an arbitrary way of allocating centrally assessed
tax value to the counties;

(2) The DOR admits candidly that trending is not the best
methodology for apportionment;

(3) The DOR admits candidly that trending is merely an experiment
they conceived in 1984;

(4) The DOR admits that trending is not used by any other taxing
jurisdiction;

(5) The DOR admits that it can and has apportioned property value
based on the original installed cost basis;

(6) The DOR admits, as it must, that trending bears no relationship
to FMV or to replacement cost.
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Conversely, the old method of apportionment, which the DOR would continue to use
if this bill is rejected, has much to commend it:
(1) First, it has bben used effectively by the DOR and has stood the
test of time;

(2) The current method is not artificially driven - - the figures used
come directly from the Company's books; and

(3) The arbitrator found that the results achieved by the current method
of apportionment are reasonable.
In summary, the old way of apportionment worked - - why must we tinker with
something that works. And when we have something that works, why would we
replace it with something that has the effect of creating 31 loser counties
and 9 winner counties. That simply doesn't make sense to me.

In closing, I would also like to point out one thing which I think is very
germane to these proceedings. When I was first contacted about the settlement
agreement between DOR, MPC and the counties and of the planned arbitration
process, I was told that MPC, DOR and the counties would all be bound by the
results of the arbitration. That is, Silver Bow County, if the DOR won, would
be bound to the decision and we would be forced to live with trending and the
loss of tax dollars. On the other side of the coin, if trending were rejected
by the arbitrator, I was led to believe that that the other signatory counties
would be equally bound. But that isn't what has taken place. The ink is
hardly dry on the arbitrator's decision and I am being forced to testify against
attempt to nullify the arbitrator's well reasoned opinion. I don't think that
is fair and I don't think trending is fair. I would hope that Legislature and
this Committee recognize that inherent unfairness of the situation and the
unfairness of this bill. Please kill this bill in committee.

Thank you for your time and attention.
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