
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Dave Brown, on March 31, 1989, at 
8:05 a.m. 

ROLL CALL 

Members Present: All members were present with the following 
exception: 

Members Excused: Rep. William Boharski 

Members Absent: None. 

Staff Present: Julie Emge, Secretary 
John MacMaster, Legislative Council 

Announcements/Discussion: None. 

HEARING ON HOUSE BILL 446 

Presentation and Opening Statement by Sponsor: 

Sen. Bill Yellowtail, Senate District 50 stated that he 
would like to open the hearing with a brief background of SB 
446. He stated that this stems fundamentally from the 
Helgate Treaty of 1855. That treaty reserved broad rights 
for hunting and fishing for members of the Confederated 
Salish and Kootenai Tribes. It is, in fact, one of the most 
specific treaty's in the country. However, details remain 
needing definition. A certain amount of confusion and 
uncertainty remain over details. This arises primarily over 
present day mixed jurisdiction that exists within the 
boundaries of that particular reservation ... as it is 
typical of many reservations. Sen. Yellowtail explained 
that with that background, they are not creating new law by 
any means. They are only amending the existing statute that 
goes back to 1947. It declared at that time in response to 
the Helgate Treaty and the special relationship that Montana 
has with the Confederated Salish and Kootenai Tribes, 
common advantage to seek cooperation in the matter of 
hunting and fishing with the Flathead reservation. In 1981, 
the enactment of the State Tribal Cooperative Agreements 
Act, now contained in title 18, chapter 11, simply adds 
further parameters to the notion of cooperative agreements 
between tribes and the State of Montana and its political 
subdivisions. Subsequent to that, in 1986 the Confederated 
Salish and Kootenai Tribes enacted their ordinance 44-D 
asserting tribal resource management authority over all 
lands within the exterior bounds of the reservation. For 
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the past 2 years, the Montana Department of Fish Wildlife 
and Parks has been negotiating with the Confederated Scilish 
and Kootenai Tribes, and basic agreement has been reached 
under former Governor Schwinden's administration. The 
proposed bill is enabling legislation. It's a fine tuning 
of the existing law from 1947 that will accommodate thE~ 
terms of the agreement that has been struck between the 
State of Montana and the Confederated Salish and Kootenai 
Tribes. Sen. Yellowtail commented that this bill deals with 
two general considerations: First, the matter of fish and 
wildlife management within the Flathead Indian Reservation; 
and secondly, the agreement deals with clarification of off 
reservation hunting rights which are reserved very broadly 
and very assertively by the Helgate Treaty of 1855. That 
issue has lacked definition and the tribes and the state are 
willing at this time to provide some definition and some 
parameters to that off reservation hunting right. 

Sen. Yellowtail, recalling the present Governor's StatE~ of 
the State Address, Governor Stephens expressed his 
commitment to unity and cooperation between the tribes and 
the State of Montana. That then, provides us the basis for 
the seeking of common ground. This bill is not the 
agreement itself. It is enabling legislation only. Sen. 
Yellowtail presented to the committee the actual agreement 
as it stands today (EXHIBIT 1). He commented that the 
agreement is the objective, but it is not actually the 
substance of the bill. 

Testifying Proponents and Who They Represent: 

Rep. Ervin Davis, House District 53 
Rep. Bob Gervais, House District 9 
Governor Ted Schwinden 
Jim Flynn, Former Dir. of the Dept. of Fish, Wildlife and Pclrks 
Sen. Dick Pinsoneault 
Mickey Pablo, Chairman, Confederated Salish and Kootenai Tribes 
Joe Dupuis, Execut. Tribal Secretary, Confederated Salish and 

Kootenai Tribes 
Donovan Bolt, Director of Bureau of Indian Affairs 
Ron Marcoux, Assoc. Dir. of the Dept. of Fish, Wildlife and Parks 
Sen. Paul Rapp-Svrcek, Senate District 26 
Don Peterson, Lake County Commission 
Sen. Ethel Harding, Senate District 25 
Rick Smith, Polson Businessman 
Alan Mikkelsen, Self 
Glen Marx, Policy Aid for Gov. Stephens 
Rep. Angela Russell, House District 99 
Brenda Desmond, Attorney at University of Montana, Indian Law 

Clinic 
Elwin Bennington, Lake County 
Kim Reineking, President, West Slope Chapter of Trout Unlimited 
Don Alley, National Trout Unlimited 
Don Chance, Montana Wildlife Federation 
Stan Bradshaw, Montana Council of Trout Unlimited 
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Renee Roullier, Member of the Confederated Salish and Kootenai 
Tribes 

Lucille Otter, Ronan Resident 
Cathi Dupuis Shortman, Member of the Confederated Salish and 

Kootenai Tribes 
Rep. Vivian Brooke, Margaret Sterling Brooke 

Proponent Testimony: 

Rep. Ervin Davis, House District 53 presented the committee with 
written testimony (EXHIBIT 2) accompanied by proposed 
amendments for the committee's consideration (EXHIBIT 3). 

Rep. Gervais, House District 9 stated that he strongly supports 
this legislation and for the record, submitted the 
endorsement supporting this bill from the Montana-Wyoming 
Tribal Association consisting of nine tribes (EXHIBIT 4). 
They recommend HB 446 do pass with no amendments. 

Governor Ted Schwinden expressed that the challenge that the 
committee needs to consider as they deal with SB 446, is 
that they have to find a way to deal with the explosive 
issue of the management of Fish and Game resources within 
Montana reservations. Additionally, they cannot accept, 
neither can they afford litigation and the time and the 
dollars that it takes to hopefully achieve some resolution 
over a period of time. SB 446 was thoroughly discussed in 
the Senate committee, and because Jim Flynn was the Director 
of the Dept. of Fish Wildlife and Parks and played a major 
and critical role in the negotiations, Gov. Schwinden asked 
him to explain to the committee the process that was 
involved and the critical importance of this piece 
legislation in enabling the opportunity for the state to 
enter into this first of its kind agreement with the Salish 
and Kootenai Tribes in western Montana. 

Jim Flynn, former Director of the Dept. of Fish Wildlife and 
Parks stood in support of SB 446 and presented written 
testimony listed as EXHIBIT 5. 

Sen. Dick Pinsoneault stated that he represents a substantial 
portion of Lake County as well as a substantial portion of 
Northern Missoula County. Without a doubt the legislation 
that is being proposed presents issues of controversy of 
high emotion and of critical long range consequences, 
especially to those tribal and non-tribal residence of the 
Flathead reservation. Sen. Pinsoneault commented that as an 
attorney engaged in the practice of law on the reservation 
and with family ties that go back to the turn of the 
century, he does not speak from a platform of ignorance or 
insensitivity to parties on opposite sides of these issues. 
It is with cautious optimism that he appears before the 
committee in support of SB 446. He stated that his reasons 
for supporting this legislation are as follows: For the 
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first time in history the Confederated Salish and Kootenai 
Tribes, a meeting was held between the entire Montana 
legislative delegation from the Flathead reservation and the 
Confederated Salish and Kootenai Tribal Council on the 24th 
of February 1989. Tribal council gave the delegation a one 
hour slot on their agenda, during which time SB 446 and the 
proposed agreement were discussed. Two significant 
amendments have been made to SB 446. One in the committee 
and another one on the floor of the Senate that addressed 
open and unclaimed land off the reservation. Open and 
unclaimed land are of course further identified as land 
operated by the Bureau of Land Management and forest service 
lands. During the Easter break, on Friday, the 24th of 
April another meeting was held in Lake County in Polson at 
the request of Rep. John Mercer at which time the public was 
invited to present their comments concerning SB 446. 
Present at this meeting were the members of the Lake County 
delegation, the chairman of the Confederated Tribes, Mickey 
Pablo and Mr. John Carter from the legal staff of the tribe. 
That meeting was well attended and provided for those 
residents of the reservation to voice concerns on SB 446. 
That meeting was productive and provided additional dialogue 
prior to continuing the legislative process. 

Sen. Pinsoneault stated that he is personally committed 
to the negotiation process in these matters and he 
takes that position for the following reasons: The 
resident citizens of the reservations and the United 
States have been waiting 200 years for Congress to 
address issues of great concern such as those that 
appear in SB 446. None have been forth coming nor is 
any to his knowledge on the horizon. As citizens of 
Indian reservations, they have been forced to look to 
the Supreme Court of the United States for which should 
appropriately be legislated decisions at the national 
level. Substituting the judicial process for the 
legislative process is costly, time consuming, 
generally addresses a single issue and results in judge 
made law that no one who is affected is really very 
happy with. Who better qualified to resolve issues 
than those who must live with them on a daily basis. 
Although the problems are critical and emotional, the 
negotiation process will, with good faith efforts on 
the part of all citizens affected, result in a long 
term solution to these crucial problems. The 
Confederated Salish and Kootenai Tribe judicial system 
is considered a model for the other Indian reservations 
in the United States and the Chief Tribal Judge, the 
Honorable Don Dupuis has been dispensing justice in 
that court for over 15 years. Sen. Pinsoneault stated 
that he appears in tribal court on a regular basis 
representing both tribal and non-tribal members and 
treats their judges and officials with the same respect 
as he would treat the justices of the Supreme Court of 
the United States. Having said this, he shares some 
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serious concerns about jurisdictional issues as they 
are addressed in the proposed agreement. In spite of 
the negative declaration provision of the proposed 
agreement, many non-tribal residents on the reservation 
simply do not want to submit to tribal court 
jurisdiction for primarily two reasons: 1.) They have 
no voice in the selection, control, nor make-up of the 
tribal court, and 2.) The lack of a meaningful appeal 
procedure from a tribal court judgement. Senator 
Pinsoneault stated that jurisdiction is like a pregnant 
woman ••• either you're pregnant, or you're not. 
Either you have jurisdiction, or you don't. He 
mentioned the possible solution of addressing at least 
one critical issue, and that would simply to have any 
citation that is issued to a tribal member addressed in 
tribal court and any citation that is issued to a non­
tribal member appear in State Court in Polson. The 
jurisdictional issue is one of profound complexity and 
consequence. 

His support for SB 446 in part rely's on the good faith 
and credit of our Governor Stan Stephens and his public 
announcement and position taken on SB 446 (EXHIBIT 6). 
The Sen. asked the committee to carefully consider any 
amendments that are being proposed and let them be 
reviewed by the Tribal Council in the spirit of good 
faith in which they are intended. The amendment 
process does not stop here, likewise, the governor has 
amending authority and that is simply part of this 
cumbersome legislative process. To simply close the 
door to any amendments will result in SB 446 being an 
exercise in futility and all efforts are doomed to 
failure and we will continue on a collision course that 
will result in years of litigation, tremendous expense 
on both sides, continuing confrontation and allowing 
the citizens of the reservation to exist in anguish, 
uncertainty and frustration. He urged the committee to 
carefully consider this agreement and carefully weigh 
any amendments that are being proposed. 

Mickey Pablo, Chairman of the Confederated Salish and Kootenai 
Tribes stated that the Flathead Reservation has some of the 
best bird hunting, fishing and recreation opportunities in 
Montana. In 1988 the Confederated Tribes spent nearly I 
million tribal dollars on reservation wide hunting and 
fishing and recreation programs. The tribes commitment to 
sound wildlife management is demonstrated by implementation 
of catch and release fishing policies on the reservation, 
elk and sheep preserves on the reservation, grizzly bear and 
mountain lion hunting bans, reservation wide steel shot 
regulations and the requirement that all moose hunting by 
tribal members, both on and off the reservation, be done by 
tribal permit. The tribes cooperate with the Montana Dept. 
of Fish Wildlife and Parks in many areas, including the 
sharing of moose kill information, a goat hunting ban in the 
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Rattlesnake Wilderness and joint management of Flathead 
Lake. In order to insure that these resources are properly 
managed in a unified reservation wide manner which maximizes 
benefits to sportsman and sportswomen, the tribes 
implemented tribal ordinance 44-D in 1986. This ordinance 
asserts tribal management over all hunting and fishing on 
the Flathead Reservation. Ordinance 44-D was enacted 
pursuant to article 3 of the Helgate Treaty, wherein the 
tribes reserved exclusive hunting and fishing rights on the 
reservation. The ordinance was approved by the Secretary of 
the Interior. Because of the State of Montana's concern 
about jurisdictional aspects of 44-D, the tribes in the 
state commenced negotiations in late 1986. Last December 
13, Mr. Pablo stated that he signed on behalf of the 
Confederated Tribes a landmark cooperative agreement. It is 
the first cooperative agreement of its kind between the 
State of Montana and an Indian tribe on hunting and fishing. 
Mr. Pablo commented that the tribal council approved the 
agreement because they placed trust in their negotiating 
team. They negotiated in good faith with the proper legal 
party under Montana law. The tribes are frustrated with the 
opposition of political maneuvering that has accompanied SB 
446. The tribes have demonstrated their commitment to 
cooperation and to compromise. All the tribes seek is a 
cooperative government to government relationship with the 
State of Montana. 

Mr. Pablo expressed that the tribes are disappointed to 
learn that there are attempts to further amend SB 446 
in the House. They believe the sponsors of the 
proposed amendments are well aware that their 
amendments are unacceptable to the tribes and will kill 
the agreement. The recent attempts to amend the bill 
violate an agreement reached between Rep. Mercer and 
the tribes. In return for the tribes accepting an 
additional clarifying amendment in the Senate, and 
agreeing to send a letter to the Governor stating the 
tribes willingness to meet with the Governor after the 
public review process on a cooperative agreement, Rep. 
Mercer promised the tribes that he would support the 
bill in the form that it passed the Senate and not seek 
further amendments to the bill in the House. The 
tribes honored their end of the agreement; they sent 
the letter. Mr. Pablo stated that they had reason to 
believe that Rep. Mercer would also honor the 
agreement. On March 3, the day Gov. Stephens announced 
his support for SB 446, Rep. Mercer and ·the Lake County 
legislators, who now propose additional amendments to 
SB 446, issued a joint statement, stating "never-the­
less, in the best interest of Lake County and in 
reliance on the firm position taken by Gov. Stephens, 
together with the tribes statement that they are 
willing to meet with the Governor after the hearing 
process to discuss the agreement, we can support SB 446 
as amended." Rep. Mercer informed the tribes two days 
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prior that he and other Lake County legislators are 
seeking further amendments to the bill. He has not 
acted in good faith. Cooperation is what this 
agreement is all about. In conclusion, Mr. Pablo 
stated that the committee as well as the Montana 
Legislature should be aware that the tribes are opposed 
to further amendments, and it now appears that the only 
alternative to the cooperative agreement is litigation 
of SB 446 as further amended. The issue is one of good 
faith dealings. They feel they have fully lived up to 
their end of the bargain. 

Mr. Pablo expressed on behalf of the people of the 
Confederated Tribes their gratitude to Governor Ted 
Schwinden and Director Jim Flynn for their good faith 
commitment and dedication to this process over the past 
two years. By supporting SB 446, Gov. Stephens has 
also demonstrated his leadership and commitment to this 
same goal. 

Joe Dupuis, the Executive Tribal Secretary for the Confederated 
Salish and Kootenai Tribes stated that he is a proponent of 
SB 446 without amendments. He commented that one only has 
to look around the hearing room and see that they are a 
house divided. In his mind, they are a house divided 
because of myths, misstatement of facts, rumors and 
misrepresentation. Today, the opposition is to tribal 
management of the hunting and fishing resources on the 
reservation. Resources that were specifically kept for the 
tribes through the Treaty of Helgate in .1855. Mr. Dupuis, 
speaking of the tribal court, stated that in the last 
calendar year out of approximately 680 civil cases filed in 
the tribal court, the majority of those civil cases were 
filed by non-Indians at their discretion. Non-Indians are 
already using tribal court, and doing it on a voluntary 
basis. Additionally, Mr. Dupuis addressed the issue of 
secret meetings. The discussions on this issue were not 
held in secret. He feels that it is unreasonable of anybody 
to expect the tribe and the state to sit down and negotiate 
these issues when they have clear evidence that to do so 
would be to ask people to negotiate in a climate that was 
ripe with threats of physical violence. One only has to 
look at the reports from the meeting with the county 
commissioner a few weeks ago when those elected officials 
were threatened with hanging and threatened with being shot. 
Mr. Dupuis urged the committee to vote for the proposed bill 
without amendments. 

Mr. Donovan Bolt, Director of Bureau of Indian Affairs on the 
Flathead Indian Reservation stated that he was appearing on 
behalf of their Portland area Director Stanley Speaks who 
was unable to attend. Mr. Bolt read a prepared statement 
from Mr. Speaks voicing his support of SB 446 (EXHIBIT 7). 

Ron Marcoux, Assoc. Director of the Dept. of Fish Wildlife and 
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Parks appeared before the committee representing Gov. Stan 
Stephens' administration. Mr. Marcoux submitted written 
testimony stating his support of the proposed legislation 
(EXHIBIT 8). 

Sen. Paul Rapp-Svrcek, Senate District 26 stated to the committee 
that by all accounts, life on the reservation for non-tribal 
members is at times difficult, confusing and frustrating. 
They must live under rules, the formation of which they have 
no say in, and they are governed by a body in which they 
have no representation. Sen. Rapp-Svrcek commented that he 
shares the frustration of the non-tribal members and has 
voiced his concern in the strongest possible terms to both 
the congressional delegation and tribal council 
representatives. SB 446 would allow non-tribal members. to 
have a say in rules that govern them prior to the enactment 
of any agreement. There are those; however, that believe 
that the tribal council has no standing and has no 
jurisdiction over non-tribal members. Nevertheless, both 
federal law and legal precedent clearly holds otherwise, and 
until the federal government changes this system it is the 
system under which we must act. He stated that he is not 
necessarily endorsing the agreement as it is presently 
written, although he certainly favors geneially negotiated 
agreements versus litigation in court for settlements. SB 
446 allows the negotiation process to go forward. As has 
been testified, Montana is already looked to as a leader in 
dealings with tribal people and has already negotiated a 
water agreement with the Fort Peck Reservation at a fraction 
of the cost and all rights were protected, much more so than 
would have been under a court agreement. Sen. Rapp-Svrcek 
stated that he has no commitment to the bill one way or the 
other regarding the amendments that are being proposed; 
however, he asked that the committee tread very carefully in 
considering the amendments. He asked the committee to pass 
SB 446 so that for once the non-tribal members living on the 
reservation will have the opportunity for the input unto 
regulations under which they must live. He stated that the 
committee could take a positive step and endorse the 
negotiations between the state and the tribes, or they can 
kill the bill and commit Montana to one and perhaps several 
long costly, and in all likelihood, losing court battles. 
He asked the committee take the positive step and concur in 
SB 446. 

Don Peterson, a member of the Lake County Commission presented 
the committee with testimony voicing the commission's 
support of SB 446 (EXHIBIT 9). 

Sen. Ethel Harding, Senate District 25 acknowledged that SB 446 
is enabling legislation and pursues an agreement. She urged 
the committee to consider Rep. Davis' amendments so that the 
bill could be amended to exclude the private land owners on 
the reservation so private land owners might be treated the 
same as any private land owner in the State of Montana. 
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Rick Smith, a Polson businessman stated that he believes that it 
is essential to the economy of Lake County that they be able 
to enter into agreements and negotiate with the tribes and 
not to litigate. SB 446 is a step in the right direction. 

Alan Mikkelsen representing himself, commented that his family 
has lived on the reservation for over 50 years and spoke in 
favor of SB 446. He strongly urged the committee to 
consider an amendment to require legislative ratification of 
any agreement based on the fact that the Confederated Salish 
and Kootenai Tribes are a sovereign government. 

Glen Marx, a policy aid for Gov. Stan Stephens on natural 
resources commented that the statement made by the Governor 
(EXHIBIT 6) speaks for itself. It is a strong statement 
which stresses a commitment towards cooperation and 
negotiation. He made that commitment and he stood by that 
commitment. Mr. Marx stated that they support the bill in 
its current form. If the bill dies, negotiation dies. 

Rep. Angela Russell, House District 99 representing primarily all 
of the Crow Reservation recommended to the committee that 
there be no amendments adopted into the bill. 

Brenda Desmond, an attorney employed by the University of Montana 
School of Law, Indian Law Clinic submitted written testimony 
for the committee's review (EXHIBIT 10). 

Elwin Bennington of Lake County presented testimony in favor of 
SB 446 (EXHIBIT 11). 

Kim Reineking, President of the West Slope Chapter of Trout 
Unlimited in Missoula voiced support of SB 446 (EXHIBIT 12). 

Don Alley, a resident of Kalispell stood in support of SB 446 and 
spoke on behalf of the National Trout Unlimited 
organization. 

Don Chance, speaking on behalf of the Montana Wildlife Federation 
stated that 14 out of the 15 affiliated sportsmen clubs 
around the state strongly endorse SB 446 without amendments. 

Stan Bradshaw, Montana Council of Trout Unlimited voiced support 
of the proposed legislation. 

Dick Wollin, a resident of Polson submitted a prepared statement 
endorsing the concurrence of SB 446 (EXHIBIT 13). 

Renee Roullier of Ronan, Montana and a member of the Salish and 
Kootenai Tribes voiced support of the bill without 
amendments (EXHIBIT 14). 
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Lucille Otter of Ronan, Montana presented written testimony 
voicing her support of the proposed legislation without 
amendments (EXHIBIT 15). 

Cathi Dupuis Shortman, a member of the Salish and Kootenai ~~ribes 
voiced her support of HB 446 without amendments. 

Rep. Brooke submitted testimony on behalf of her mother-in-law, 
Margaret Sterling Brooke who has been a resident of Ronan 
for 83 years and hoped the legislature would honor the Dept. 
of Fish, Wildlife and Parks contract with the Indians 
(EXHIBIT 16). 

Additional testimony submitted in support of SB 446 is listed as 
EXHIBITS 17-21. 

Testifying Opponents and Who They Represent: 

Bill Covey, Big Arm Resident 
Stan Ryan, Lake County Landowner 
John Cochrane, Big Arm Resident 
John Cramer, Flathead Lake Resident 
Del Palmer, Rancher in Sharlo, Montana 
Torrey Johnson, Crow Reservation Resident 
Brad Spear, Dayton, Wyoming 
Walt Dupea, Big Fork 
Sen. Larry Tveit, Senate District 11 
Mary Lee Jacobsen, Blackfeet Reservation Property Owner 
Rob Brock, President, Western Montana Fish and Game Assoc. 
Valerie Larson, Farm Bureau 
Ralph Johnson, President, East Slope Taxpayers' Assoc. 
Boyd Evans, Browning, Montana 
Rick Jennison, Ronan, Montana 
Ruth Mahle, St. Ignatius, Montana 
Doug Jennison, Polson Resident 
Rose Evans, Helena Resident 
Budd Mahle, St. Ignatius, Montana 
Ruby Gene Covey, Big Arm Resident 
Louella Bolten, Dayton, Montana 

Opponent Testimony: 

Bill Covey, a resident of Big Arm, Montana submitted testimony 
vOicing his opposition to SB 446 (EXHIBIT 22). 

Stan Ryan, a landowner in Lake County stated that his concern is 
with private land and the jurisdiction that goes along with 
private land. He presented written testimony elaborating 
his concerns as well as a suggested amendment for SB 446 
(EXHIBIT 23). 

John Cochrane of Big Arm, Montana commented that he has lived 
within the Flathead Indian Reservation for some 20 years and 
presented the committee with testimony voicing his 
opposition to the concurrence of SB 446 (EXHIBIT 24). 
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John Cramer, a resident of Flathead Lake presented testimony 
voicing his opposition to SB 446 accompanied by proposed 
amendments for the committee's consideration (EXHIBITS 25 
and 26). 

Del Palmer, a rancher of Sharlo for the past 50 years stated that 
SB 446 provides for authority allowing the state to enter 
into agreements with the tribes. It should be noted that 
tribes sovereignty is limited to states and the United 
States. The Indian Citizenship Act of 1924 gave Indians 
full citizenship with the same full rights as other U.S. 
citizens. Both the agreement and SB 446 were conceived in 
closed and secret meetings between the state and the 
Confederated Tribes. Concerned citizens of the reservation 
who appeared uninvited at the secret closed meeting held at 
Lone Pine State Park, 5 miles southwest of Kalispell, were 
asked by then Director Jim Flynn of the Dept. of Fish, 
Wildlife and Parks to leave. The meeting took place on May 
18, 1987 and according to Mr. Flynn was held closed at the 
tribes request. Mr. Palmer stated that this was a direct 
violation of Article 2, Section 8 and Section 9 of the 
Montana State Constitution. While SB 446 is separate from 
the agreement, which, Mr. Palmer expressed is totally 
unacceptable in its present form, provides for the Governor 
to reach agreements with the tribes and no agreement is 
complete without signatures from both parties. Such 
authority placed in one public servant is extremely 
dangerous. Mr. Palmer asked that SB 446 be recommended a do 
not pass unless it is revised to protect the people in the 
areas being affected. 

Torrey Johnson, a resident of the Crow Reservation voiced his 
opposition to Rep. Yellowtail's proposed legislation and 
submitted testimony in regard to his concerns (EXHIBIT 27). 

Brad Spear, residing in Dayton, Wyoming stated that he appears in 
opposition to SB 446 as he actively engages in ranching on 
the Crow Indian Reservation in Big Horn County and submitted 
testimony (EXHIBIT 28). 

Walt Dupea of Big Fork stated that he sees a real problem of 
having a sovereign nation within a nation. He doesn't feel 
that anyone should be treated separately and that everyone 
should have equal rights. He commented that he doesn't have 
any problems with anybody, but doesn't think that they want 
to have a set up where they can't have everyone on equal 
footing either. Until they do something about that, there 
will continually be hassles and power struggles. Mr. Dupea 
submitted an article from the Bigfork Eagle for the 
committee's review (EXHIBIT 29). 
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Sen. Larry Tveit, Senate District 11 rose in opposition to SB 446 
and stated that he is concerned as to how the agreement is 
structured. The bill should be looked at more closely for 
the fairness of not only the tribes but as well as for the 
people that live on the reservation and for the good of the 
entire State of Montana. He commented that he supports the 
proposed amendments but opposes the bill in its original 
form. 

Mary Lee Jacobsen, a property owner on the Blackfeet Reservation 
presented testimony voicing her opposition to SB 446 
(EXHIBIT 30). 

Rob Brock, President of the Western Montana Fish and Game Assoc. 
stated that the Assoc. is generally in favor of negotiation 
versus litigation, and for that reason they do applaud the 
Schwinden Administration, Director Flynn and the tribes for 
trying to negotiate an agreement in this manner. In 
general, they feel they must urge the committee to vote! 
against SB 446 in its current form as they have three 
particular concerns. The Assoc. is primarily made up of 
people that live in the Missoula area, and under this bill 
they would essentially be third class citizens in terms of 
licensing requirements. In addition, the ability of the 
tribal members to be able to hunt free, without paying 
anything for a license state-wide is a real concern to them. 
As they see it, it does not concern fishing or bird hunting 
only, it appears to them that the agreement addresses 
hunting in general, which they would see to include the! big 
game species as well. Also, they see the court 
jurisdictional problems in that the tribal members would be 
accountable in tribal court and if possible, the non-tribal 
members could be held accountable in tribal court also. He 
urged the committee's consideration as to the above 
mentioned concerns along with the amendments proposed by the 
other opponents. 

Valerie Larson, representing over 3,600 farm bureau members from 
across the state rose in opposition to SB 446 and submitted 
testimony urging the committee to vote against the proposed 
legislation (EXHIBIT 31). 

Ralph Johnson, President of the East Slope Taxpayers' Assoc. and 
owner-operator of a taxpaying farm and ranch on the 
Blackfeet Indian Reservation presented testimony voicing his 
opposition to the concurrence of SB 446 (EXHIBIT 32). 

Boyd Evans of Browning, Montana stated that he does not believe 
that SB 446 takes care of his rights as a citizen of Montana 
to hunt and fish in the state. He does not believe that all 
the revenues from state licenses can go into tribal funds. 
The state has to be able to control hunting and fishing in 
the State of Montana off of tribal property. 
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Rick Jennison of Ronan, Montana commented that this agreement is 
a good idea; however, the only thing that it does not 
address is natural resources of the State of Montana that do 
not fall within the boundaries of the Flathead Indian 
Reservation. This agreement is one sided until such time, 
as it would include fish and wildlife off the reservation. 
If the tribes are concerned with the fish and wildlife on 
the reservation, then they should be concerned with the fish 
and wildlife off the reservation and make it equal for all. 

Ruth Mahle of St. Ignatius, Montana stated that she is not 
necessarily appearing in favor of or opposed to SB 446, but 
that she feels there are certain areas that need to be 
addressed. She submitted a copy of a letter that she had 
written to Rep. Mercer with attachments for possible 
consideration for amendments (EXHIBIT 33). She stated that 
as landowners they want to make sure that their rights of 
ownership and their rights to protect are indeed protected. 
Additionally, she submitted Federal Indian Law cases and 
material by David Getches and Charles Wilkinson (EXHIBIT 34) 
as it is comprehensive to sovereignty rights of Indian 
tribes and also of rights of non-tribal members. She 
commented that she feels they need not fear litigation from 
the tribes nearly as much as they need to fear litigation 
from the people who are within the reservation areas. Mrs. 
Mahle asked of the committee to remember that tribal 
sovereignty is dependent on and subordinate to only the 
federal government, not the state. 

Doug Jennison, a resident of Polson mentioned that he checked 
every legal document concerning his 140 acre farm, and in 
every case there was no mention of his land being on an 
Indian reservation. SB 446 and its accompanying agreement 
is mostly questions and hardly any answers. The Salish and 
Kootenai Tribes already have the privilege of hunting and 
fishing without a state license or permit west of the 
continental divide on open and unclaimed lands. This bill 
and the resulting agreement is not about hunting and fishing 
rights, it is about tribal jurisdiction. State game wardens 
have essentially the same law enforcement powers in their 
designated areas as any sheriff's dept. personnel. By cross 
deputizing tribal wardens in these same areas we could have 
the potential of rendering our sheriff's dept. completely 
ineffective. Letting tribal wardens issue citations on 
state and private lands, and state wardens doing the same on 
tribal lands makes no sense at all. The results of this 
calamity would be utter chaos resulting in many lawsuits, 
violence and most certainly bloodshed. Additionally, it 
would bring two words screaming out - racial prejudice. 
Wouldn't it make more sense to have state wardens patrol 
state and private lands and have tribal wardens patrolling 
tribal lands. State game wardens cannot trespass on legally 
posted lands to make an arrest without a warrant. With the 
cross deputizing concept, which judge would issue which 
warrant? What would happen to private shooting preserves, 
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private fish farms and private fur farms? Who would claim 
jurisdiction on these lands? Do the tribes in fact have the 
legal power to pursue criminal offenses committed on state 
and private lands? Mr. Jennison urged the committee to get 
the answers before they sign people's rights away. 

Rose Evans, residing in Helena stated that her concern with this 
bill is mainly with her family's property on the Blackfoot 
Indian Reservation in Browning. Her family would not have 
the right to restrict anyone from entering onto their 
private fee patented property. She commented that she is 
not necessarily opposed to this bill, but that she is 
opposed to the way that it is currently written. 

Budd Mahle of the Flathead Reservation stated that he has closed 
his land to hunting and allows no one to enter onto his 
land. His neighbors followed suit. The reason for closing 
their land is because they don't like being governed and not 
having any say in what's happening. They didn't have any 
say in the agreement that was drawn up and that no one was 
ever notified. This bill is doing nothing but hurting the 
private property owner, not only on the reservation, but off 
the reservation as well. Additionally, it's hurting the 
sportsman. He urged the committee to consider amendments to 
protect the private land owner when voting on the bill. 

Ruby Gene Covey presented written testimony voicing her 
opposition to SB 446 (EXHIBIT 35). 

Louella Bolten of Dayton, Montana stated that she would like to 
set the record straight about the issue of secret meetings 
taking place. The only reason the public found out about 
those meetings was through the grape-vine. 

Additional testimony in opposition to SB 446 is listed as 
EXHIBITS 36 and 37. 

Questions From Committee Members: Rep. McDonough questioned 
Daniel Decker, tribal attorney for the Confederated Salish 
and Kootenai Tribes if the tribes have ever exercised civil 
jurisdiction over non-Indian fee lands on the reservation. 
Mr. Decker responded that yes, they have. This agreement is 
somewhat a kin to a current relationship that they have with 
many non-Indian land owners on the reservation. There are 
certainly cases where they have exercised jurisdiction in a 
civil nature over both members and governmental entitiE!s of 
the State of Montana. 

Rep. Hannah stated that he is aware of two ninth circuit cases 
and asked Mr. Decker if he could explain the differencE!s 
between the two cases. One, was in which the ninth circuit 
was overturned by the Supreme Court as it dealt with the Big 
Horn River and the second, dealt with the rights of the 
water on the Flathead Reservation. Why is one better than 
the other? Mr. Decker responded that the best place to 
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begin would be to with the fact that every tribe is not 
treated the same under the law. Additionally, not all 
tribes are treaty tribes. It is very hard to make a general 
statement across the board that a decision from the Crow 
applies on the Flathead Reservation and vise-versa. 

Rep. Hannah interrupted and stated that they are being 
asked to believe that cases from many other 
reservations from many other states will, in fact, set 
a precedent for Montana. Mr. Decker stated that the 
point is, is that although treaty documents are 
different, many of those documents have the same or 
very similar language and those cases are used for 
precedential value. In the case of the Big Horn River 
there were a couple of issues raised in that particular 
case. One, was the ownership of beds and banks of the 
Big Horn, and one was the right to regulate fish and 
wildlife resources. The state won that decision of who 
owned the beds and banks of the Big Horn River, but one 
must remember that that decision turned upon the 
particulars of that treaty of Laramie of the Crow 
Nation. There is continued language in that decision 
beyond the ownership question that says, in consensual 
relationships in cases of public health, safety and 
welfare of the tribes and for the protection of 
political integrity, tribes can exercise jurisdiction 
over non-Indians. 

Rep. Knapp referred to Sen. Yellowtail's closing that this 
would effect the 1855 Helgate Treaty and questioned the 
Senator if this enabling law will set a precedent to the 
1851 Fort Laramie Treaty. Sen. Yellowtail commented that 
the two treaties, as far as he knows them, are quite 
distinct. As he previously pointed out, the Helgate Treaty 
is very distinct as it relates to hunting and fishing. He 
feels that the particulars of this bill as it relates to the 
1855 Treaty of Helgate will not extend naturally to the same 
particular provisions for other reservations and other 
tribes. However, Sen. Yellowtail stated that it is his hope 
that in spirit and in general direction, this will serve as 
precedent that will lead to further cooperation and 
negotiation within the terms of whatever the particulars of 
treaty laws, reservations and government complexities 
involve. 

Rep. Eudaily asked why subsection B, lines 10-14, page 3 are in 
the bill if the bill is designed for enabling legislation. 
As he sees it there is absolutely nothing in the agreement 
that addresses that issue. Why do they need something in 
the bill that isn't even in the agreement? Sen. Yellowtail 
responded that the language that is there clarifies the 
provision that has been talked about that protects the 
Confederated Salish and Kootenai Tribes right to hunt 
outside of the boundaries of the reservation that is 
provided in the 1855 Treaty. This clarifies that they are 
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talking about off reservation on open and unclaimed lands. 
That amendment is meant to narrow the consideration away 
from privately held lands. 

Sen. Yellowtail yielded the question to Mr. Flynn who 
stated that the treaty, with respect to fishing and 
hunting deals with two areas. One, is the reservation 
and two, is the historic hunting area of the 
Confederated Salish and Kootenai Tribes. The agreement 
that is being discussed deals with the hunting and 
fishing on the reservation. There still is the issue 
of hunting and fishing off the reservation that needs 
to be addressed. They are two different subject areas. 

Closing by Sponsor: Sen. Yellowtail stated that the opponents 
showed considerable concern regarding the issue of fee 
patented land expressed by Rep. Davis and by Mr. Speer and 
Mr. Johnson. Unfortunately, they have a very poor 
understanding of Indian treaty law and Indian jurisdiction. 
Additionally, much of the concern that has been expressed 
arises from just exactly that kind of poor misunderstanding 
and misrepresentation of history and development of Indian 
treaty law, federal law, and U.S. Supreme Court legal 
precedence. Sen. Yellowtail commented that legislativE~ 
ratification contrary to one opponents assertion is not 
required by the State Tribal Cooperative Agreements Act. 
That act specifically authorizes the state and its 
subdivisions to independently, if they see fit, enter 
agreements with Indian tribes. Continuing, one gentleman 
asserted that tribal court does not have jurisdiction over 
non-tribal members. That is untrue. There is a recent 
Supreme Court law that proved that not to be the case. Sen. 
Yellowtail addressed the issue that was raised of ClOSE~d and 
secret meetings being held. Indeed, the meetings as he 
understands, were conducted in closed session, and to affirm 
the prerogative for that negotiation to be conducted so, the 
Attorney General Mike Greely, was invited to render an 
opinion as to whether that was appropriate. As to the 
notion that the public didn't know what was going on, Sen. 
Yellowtail had asked that all of the publicity, namely 
newspaper clippings be collected regarding this whole issue 
from the past several months and displayed 33 feet of 
publicity announcements that were available to the media in 
the state. 

As to the precedent that Sen. Tveit fears regarding 
outside reservation hunting and the implications for 
other tribes and other reservations in the state, he is 
poorly informed. The subject of off reservation 
hunting that is represented in the Flathead Agreement, 
arises from the 1855 Helgate Treaty. This treaty is 
very specific and grants broad authority; in fact, this 
agreement will establish parameters for that right to 
hunt off the reservation. That is not true of all 
treaties, however, that govern all tribes in this 
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state. That treaty and that provision is very 
particular to the Confederated Salish and Kootenai 
Tribes. 

Sen. Yellowtail expressed that the objective is to 
achieve resolution of difficult issues through 
cooperation, compromise and common ground. Reverting 
to the agreement (EXHIBIT 1), article 1 is the negative 
declaration. There is no giving away of anybody's 
rights in this agreement that is being proposed. 
Article 3, page 4, sub D under terms of agreement, it 
states that this agreement has the life of 5 years from 
the effective date. The point is, that there is 
nothing cast in stone here. This is a living and 
dynamic process. Lastly, there is an out clause 
addressed in article 13, page 16. On a 120 day notice, 
either party, with or without cause, can withdraw from 
the agreement. If it doesn't work out there is a fast 
and easy out clause. Sen. Yellowtail submitted EXHIBIT 
38. 

The issue of sovereignty being raised, Sen. Yellowtail 
commented that it has been misconstrued, elevating an 
atmosphere of hysteria. He wished that people would 
take the time to be rational and reasonable about these 
matters. Like it or not, treaty's, federal law and 
court precedence, all of the affirmed tribal 
authorities to govern an Indian country cannot be 
changed in the Montana Legislature. SB 446 paves the 
way to a practical common sense resolution of other 
wise difficult divisive costly alternatives. 

ADJOURNMENT 

Adjournment At: 10:40 a.m. 

REP. DAVE BROWN, Chairman 

DB/je 
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EXHIBIT :L. -
DATE Z,-D!" cgq -
~ M -44tt, 

AGREEHEnT 

I. tlf.GATIVE DECu\RATIOH 

flothing in th is i\cJreement shall be deemed as a 

concession by either p,1rty as to the other party's 

jurisdictional cl.:dm~ or an admission of the same, or a 

waivcr of the right to challenge such claims upon 

termination of the i\qrcement. Uothing in this Agreement 

shall prejudice the right of any individual to challenge the 

jllri~diction of eithcr party. neither this Agreement nor 

the activities of the parties pursuant to this Agreement 

"h.:lll be utilized to .:lffect the equitable or legal positi<on 

of either party in any future litigation. rlothing in this 

Agreement shall be deemed as enlarging or diminishing the 

juricdiction or authority of the State or the Tribes within 

the Reservation. 

II. ACT rv TTT ES SUI11ECT TO REGUT.ATTOU 

This Agreement shall be applied to all fishing and bird 

hunting activities enqaged in by non-members of the Tribes 

on all lands and waters on the Reservation. It does not 

apply to any activities by Tribal members unless expressly 

so stated in this Aqreement or in regulations promulgated 

pursuant to this A(J ["cement. 
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III. TERM OF AGREEMENT 
,;-

A. Approval of Atorney General of Stntc of Mont~n~. A~ ( 

tl condition precedent to submission of effectuating 

legislation to the State legislature, the Agreement must be 

su~mitted to the Attorney General pursuant to 18-11-105 MCA 

(1907) [or his review and approval. 

D. Effective p~te. This Agreement is contingent upon 

ildoption by the Mont.Jlla Legislature, in its 1909 session, of 

legislation effectuuting the terms of this Agreement and 

lIpon signature of sllch legislation into law ~y the Governor 

of the state of Montana and upon passage of implementing 

legislation by the Tribal Council of the Confederated 

~tlli~h and Kootenai Tribes. 

C. Implementntion. This Agreement will be implemented 

beginning with the 1909 Reservation bird hunting season. 

D. Duration. 

(1) This Agreement shall have a life of five years 

[rom the effective dote unless earlier termlnoted as herein 

provided. In the event neither party objects in writing to 

the other to a renewal of the Agreement, it shall be 

tlutom~tically renewed for an additional five yeor term, and 

[or subsequent five year terms until such time oS it 

terminated as herein provided. 

- 4 -
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DATE~· '31- C<fl -
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IV. FLATlIEi\D HF.!'>ERVATIOH FISH ANO WILDLIFE DOi\RO 

Tile Tribes and the state agree to estLlblish a 

cooperative manLlgement board for the development of 

cooperative management plans which would include fishing und 

bird hunting regulutions. This Reservation Fish and 

Ivildlife Board shull be established as follows: 

i\. Flathead Reservation Fish and wildlife Board 

MeJ'!1bcrship. (Doard). The Board's membership consists 

of seven members, [our of whom are Tribal members directly 

uppointed by the Tribal Council following comment by the 

State. i\t least one of the four Tribal representatives 

~h,ll1 be a member of the Tribal Council. The fifth member 

of the Doard shull be the Montana Fish and Game commissioncr 

from Commission Region I, and the Tribal Council shall 

<lppoint the remaining two persons from a list of four 

persons submitted to the Council by the Director of the 

Oepilrtment of Fish, Hildlife & Parks. 

B. Technical Cgmmittees. The parties will estLlblish .1 

committee of fisheries biologists and a committee of 

wildlife biologists to make management recommendations to 

the Doard. The Technical Committees' shall be staffed in 

equal numbers of 'l'r ibal and State biologists but this 

~ection shall not be applied in such a manner as to requirc 

either party to hire additional staff. The number of staff 

- 5 -
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on these committees shall be determined by the Board. The 

Technical Committees shall report directly to the Board with 

their management ~nd budget recommendations. 

v. ESTAJJ.L ISIIMENT AND IMPLEMEtlTl\TIOH OF 

[\ RESERVATION PLAU 

The biological Technical Committees shall develop 

proposed written cooperative resource management plans to 

ensure conservation practices and reasonable use of the 

Reservation fisheries and bird resources. The plans shall 

be presented to the Board for consideration and/or 

recommendations for change. When the plans have received 

the approval of the Uoard, the Board shall present them to 

the Tribal Council and the State Fish and Game Commission 

for final action. Plans will be developed on time tables 

that allow them to be used in the regulation setting process 

of the Tribes and the State. 

Should the Technical Committees have any unresolved 

disagreements they shall be referred to the Doard for 

resolution. Should the Doard fail to reach a consensus on 

proposed regulations, the matters shall be referred to the 

respective parties for consideration and pos~ible 

recommendations. Should the matter be remain unresolved tile 

rcejulations in dispute will be referred to arbitration, as 

provided for in Section X of this Agreement. 

- 6 -
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H.i ~ ~b 

IJniform regulations for fishing and bird hunting will be 

referred to the Tribal Council and the Fish and Game 

commission for adoption as final fishing and bird huntin9 

requlations, following an opportunity for public hearings 

and comment. The Technical Committees shall be responsible 

for conducting the public hearings, receipt of comments, and 

consideration of s~me in developing regulations to be . 

recommended to the Ilo.:lrd, who will, in turn m.:lke 

recommendations to tile Tribal Council and the Fish and GiJlmc 

commission. The Tribal Council and the Fish and Game 

Commission shall m~ke every effort to agree on uniform 

regulations that will apply throughout the Reservation. 

The Council and Commission will adopt annually fish and biru 

hunting regulations for the Reservation. 

VI. EtlfORCEMENT P[H'sOtltlEL 

~. Wardens. Tribal wardens who have satisfied the 

certification requirements contained in this ~rticle and who 

arc also United Stotes fish and Wildlife Service Deputy Game 

Wardens are empowered as ex officio State warden~ in 

.:lccord.:lnce with 87-1-503, MCA (1987). The st.:lte agrees to 

grant such Tribal w~rdens the credentials of state wardens 

for the purposes of this Agreement. 

The Tribes agree to provide Tribal enforcement 

credentials to State wardens who have furnished to the 

- 7 -
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Trihes current certification from the Montana Peace 

Officers' Training and Standards Council, the Indian Police 

AClldemy, the Montana Police Academy, or equivalent federal 

trllining program credentials. 

The parties will notify each other of inservice trainineJ 

courses to be offered to their wardens and offer such 

training to officers of both parties at no charge to the 

non-sponsoring party. 

Tribal wardens shall be authorized to issue state fish 

and game citations and shall participate fully in any 

proceeding to enforce such citations. stat.e wardens shilll 

be authorized to issue Tribal fish and gume citations and 

shall participate fully in any proceeding to enforce such 

cit('ltions. 

D. State-Trib;~l coooperative Agreements Act. This 

provision addresses statutory requirements contained in 

Montan('l's State-Tribal Cooperative Agreements Act, 18-11-101 

ct ~Qa., MeA (1987). 

1. The minimum training standards for all law 

enforcement officers acting under this Agreement are those 

certifications and training schools listed in paragraph VI.A 

of this Agreement. 

2. Each party shall remain liable for the actions of 

their employees for purposes of this Agreement to the same 

- 8 -



d0<Jrec that they ure currently. Neither party assumes 
/ 

li~bility for employees of the other party. 

J. The chain of command for the enforcement personnel 

of the parties shall not be changed by this Agreement. 

Tribal officers will continue to report to and be 

occountable to superiors they now report to, as will the 

Department's personnel. It is the intent of the parties 

tha t necessary en fo t-cement pol icy and personnel coord ina t iOIl 

will be determined and carried out by the Department's 

\vllrden captain in Region 1 (Kalispell) and the Tribe's Chief 

Enforcement Officer. Day to day coordination will be 

Cll rried out by each pil rty' s wardens. 

VII. LICENSING 

A. General. A Reservation license, and appropriate 

hunting and fish i m) s tamps issued j ointl y by the Tribes and 

the [itate, shall De .1vailable to any person who is not a 

member of the Tribes for purchase and must be in the 

person's possession to lawfully fish or hunt birds on the 

Heservation. A Reservation license and appropriatc 

Heservation and Feuer.)l hunting and fishing stamps are the 

only licenses required to lawfully engagc in activities 

under this Agreement. 

- 9 -
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n. Res ident tI0tl-memhers. Any person who is not a 

member of the Tribes who has been a permanent resident of 

the Heserva tion for utI east six months i mmed i Cl te l~' p::- ior to 

tile d<lte of applic<ltion may purchase a Reservation resident 

licen~e and appropriate stamps to lawfully hunt birds and 

fish on the Reserv~tion. A valid Resident Reservation --

license shall be recognized by the state as a valid license 

to hunt birds and fi~h anywhere in the state. 

C. tlon-residcpt tlon-members. Any person who is not a 

member of the Tribes who does not qualify as a resident of 

the Heservation pur~ullnt to the terms of this section must 

pUrCil<lSe a Hon-res i dent Reservation license and stamps to 

hunt birds and f i sll on the Reservation and that 1 icense will 

only be valid on the Reservation. 

VIII. REVEtltlES FROM LICENSING AND ENFORCEMENT 

The parties agree, subject to legislatiVe authorization, 

that the equivalent of all license revenues derived from 

the s~le of Reservation permits, and an amount equal to-alL 

fines and restitutiqn collected in state Court and Tribal 

Court for fish and wildlife violations within Reservation 

boundaries will be deposited with the Tribes as accrued, ('Illd 

in ('I manner acceptc1lJle to the parties established accountin!J 

procedures. All such sums will be earmarked by the Tribes 

- 10 -

-



." EXHIBIT.,.....:...{ __ i8!!III!!I! 

DATE 3"Q/-129 
t-¢...l:.il 4:4h 

... 

[or their Reservation-wide fish and wildlife program and 

shall be kept in the Tribes' special Conservation Account. 

IX. FORUM FOR PROSECUTION 

A. Initial Ph~se. 

1. All citations for violations of Reservation lilW 

and regulations (other than federal citation5) 

this agreement and occurring upon Indian-owned 

subject to 
r-- 1 

lands,~and) 
------,.-

violations by Indian5 anywhere on the Reservation,~shall be 

entered and prosecuted in the Court of the Confederated 

Salish and Kootenai Tribes. 

2. citations for violations of Reservation law and 

regulations (other than federal citations) subject to this 

agreement by non-Indiuns on lands that arc not Indian-owned 

5hall be entered and prosecuted in the appropriate State 

district Court. 

3. Nothing in this Agreement will be deemed to 

limit or alter the authority of any duly authorized officer 

to enforce federal Inw. 

n. Final Phase. The parties desire that all aspects of 

tlli5 Agreement provide for uniform management, regulation, 

ilnd enforcement of the subject matter of the Agreement. To 

tha tend, and recogni zing that prosecutori a 1 forum is the 

sole remaining non-uniform topic under this Agreement, the 

- 11 -



ptlrties .:1gree to the follo .... ing process to make uniform the 

(oruIn for prosecutions of violations of the Reservation fisil 

and bird hunting I.:1W5 and regulations. 

1. On or before the expiration of the third ye.:1r 

of the first term of this Agreement and annu.:1lly there.:1ftel" 

before the eXpirtllion of each succeeding year the Doard will 

revie .... the record of the Initial Phase ilnd shall recommend 

that the prosecutorial status quo be continued or recommend 

that illl prosecuti.ons for violations of Reservation law and 

regulations, regCll"dlcss of the status of the land or the 

person, shall occur in the Court of the Confederated Salish 

Clnd Kootenai Tribes. The Doard's recommendCltion will be 

forwarded to the Director, Department of Fish, Wildlife Clnd 

PeJrK:. and to the Tribtll Council for their consideration. 

The refusal to accept the Doards' recommendation pertainin~ 

to the Final Phase shall not be an issue subject to 

.:1rbitration. In renuering its recommendation the DOurd 

shilll consider the following criteria in j\ldging the 

ndequacy of the overall Reservation wildlife management 

program: 

(a) trends in fish and bird popul.:1tions 

durin') the life of the Agreement: 

(b) trends in Reservation permit sClles durinCJ tile 

life of the Agreement; and 

- 12 -
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(c) trends in prosecutions during the life of the 

Agreement. 

x. DISPUTE RESOI~TION 

A. Right to A.rl1itrilte. Except as otherwise expressly 

provided in this i\~reement, all disputes between the parties 

concerning the interpcctation, application, or violation of 

this Agreement shall be resolved as provided in this 

Articlc. 

D. Procedure:' r~rties and Appointment of Arbitrntor5. 

The party desirinq to initiate arbitration !:ihall serve 

on tile other party, by certified mail, return receipt 

requested, a written demand for arbitration setting forth 

(1) the nature of the dispute to be resolved, (2) the claim 

of the party initi~tinq arbitration with respect to such 

dispute, and (3) the n"me and address of one arbitrator 

selected by the party initiating arbitration. The otller 

party shall have five (5) days after receipt of such demand 

to select a second arbitrator. If no second ilrbitrator is 

selected within the five-day period, then the sole 

nrbitrator shall be the one selected by tile party initiatin<J 

the demands for arbitration. If within the five-day periOd 

the party receiving the demand for arbitration selects a 

- 13 -
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" e con d "- t- bit r <1 tor h Y (J i v in g w r itt e n not ice 0 f the 

~rl)itr.)tor's n~me nnJ .)Jdress to the party initiating 

;\l-I>itr.:ltion .:lnd to tile first arbitrator by certified m.)il, 

tllen the two arbitr~tors so selected shall choose a third 

llrbilrator within live (5) days after the receipt by the 

[jr~t llrbitrator of notice of the selection of the second 

nrhitr.)tor. The third arbitrator shall be chosen from a 

pool of ten possible nrbitrators, such list to consist of 

the nnmes of five persons chosen by each arbitrator. If the 

two n rbi tr.) tors c.lnnot agree upon one of the listed 

iHbitr.)tors they 511.111 each strike one arbitr<1tor's name 

fl-om the list t'lnd ~hil11 repeat this procedure with the 

romaining name beinq the duly selected third arbitrator. A 

fl ip of the coin sh.)11 determine which party strikes the 

first n.)me. 

c. Procedure; Discovery. As promptly as practicilble 

~fter their appointment, the arbitrators shLlll hold Ll 

preliminary meeting with the parties to determine the most 

expeditious method of assembling all pertinent evidence. 

Tile arbitrators, in their discretion, may require the 

pilrties to appear for depositions and produce documents, 

answer interrogatories and make admissions in accordLlnce 

with the discovery procedure specified in the Federal Rules 

of Civil Procedure. Should any party fail to comply with 

any procedural order or requirement of the arbitrators, such 

- 14 -
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f~ilure may be given such weight as the arbitrators deem 

<lppropriate in the determination of the issue presented for 

ilrbitration. 

D. Procedure: Oecision. After presentation of the 

evidence, the matters in dispute shall be arbitrated by the 

three arbitrators, and the decision of the arbitrators, or a 

majority of them, !>hall be final. The arbitrators may 

include in their aw~rd a determination of responsibility for 

the expense of the nrbitration. Prior to the making of the 

awnrd by the arbitrators, neither party to this Agreement 

shnll (except as specifically authorized herein) commence 

any lnwsuit or other proceeding against the other party, if 

the subject of the Inwsuit or proceeding arises out of any 

dispute or disagreement between parties relating to the 

matters set forth in this Agreement. 

XI. FTtlt\tlCIAL SUPPORT FOR TilE AGREEMENT 

The parties do not believe that a budget dedicnted to 

implementation of the Agreement will be necessary. Any 

costs arising out of this Agreement shall be shared equally 

by the parties. Each party shall pay for the costs of 

participation of its staff on the Technical Committees and 

its Representatives on the Board out of its budgeted 

appropriations. 

XII. REAL AND PERSONAL PROPERTY ACQUISITION 

- 15 -
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The parties do not anticipate that real and personal 

property will have to be acquired, held or disposed of in 

order to administer this Agreement, since the activities 

anticipated are similar to the party's present operations. 

Should such acquisition become necessary, the parties agree 

to amend this Agreement to deal with such situations as they 

arise. 

XIII. TERMINATION 

This Agreement may be terminated by either party upon 

120 days of receipt by one party from the other of written 

notice, certified mail, of intent to terminate with or 

without cause, or as otherwise provided herein. On the date 

of t0rmination il11 unsold hunting and fishing licenses shall 

1)0. destroyed. All other property dedicated to the 

implementation of the Agreement will be returned to the 

p~rty first providing it. 

XIV. SEVERABILITY 

In the event this Agreement or any portion of this 

A~reement or any portions of the legislation enacted 

pursuant to this Agreement is found to be illegal or 

unconstitutional by a court of competent and final 

jurisdiction this Agreement shall be deemed to be 

terminilted. 

- 16 -
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HI WITtlESS WIIEHF.OF, the Confederated Salish and Kootenai 
Tribes and the State of Montana, by and through the 
flepar:tment of Fish, hi i ldl i fe and Parks, hereby execute this 
J\grccmcnt. 

Date 

Date 

Date 

?2~-&r~~ 
Mlchael T. Pablo, Chalrman 
Confederated Salish and 

Kootenai Tribes 
Of the Flathead Indian 

Reservation, Montana 

Director 
Department of Fish, wildlife 

and Parks, State of Montana 

Attorney General 
State of Montana 

- 17 -
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DATE .3- at- %>" 
~ 60 44(, 

SENATE COMMITTEE OF THE WHO.LE AMENDMENT 

March 9, 1989 10:31 am 

Mr. Chai rman: I move to amend SB 446 (second re ading copy 
yellow) as follows: 

1. Title, line 7. 
Following: "HUNT" 
Insert: "AND FISH OFF RESERVATION ON OPEN AND UNCLAIMED LANDS" 

2. Page 3, line 12. 
Following: "fish" 
Insert: "off reservation on open and unclaimed lands" 

ADOPT 

REJECT 
signed: ____ ~~~~~~~--__ ----~-

CWSB446.309 

ZIIl. 



REPRESENTATIVE ERVIN DAVIS 

DISTRICT 53 

HELENA ADDRESS: 
CAPITOL STATION 
HELENA, MONTANA 59620 
PHONE: (406) 444·4800 

HOME ADDRESS: 
PO. BOX 63 
CHARLO. MONTANA 59824 

EXHIB4T--G:l~--­
DATE. !,- 3\- Cf1 
H; ~ 44~ 

T[STI~ONY - SB 406 

FOR THE RECORD) MY NAME IS ERVIN DAVIS) REPRESENTATIVE 

DISTRICT #53) LAKE COUNTY. 

I REPRESENT APPROXIMATELY ~)511 CO~STITUENTS WHO RESIDE IN 

THE LOWER TH I RD OF LAKE COUNTY I N THE COM~'UN I TIES AND SlJR-

ROUNDING AREAS OF RONAN) CHARLO) MOIESE) ST. IGNATIUS AND 

ARLEE. ALL RESIDENTS ARE CONCERNED ABOUT SS 4Q6. 

SENATE BILL 4QS HAS RECENTLY SURFACED AS THE ElL~r.LIrIG~::-G I SLA­

Il..illl TO AUTHOR I ZE THE DEPARTMENT OF F\1P TO ~!GRr-E TO PROV I S IONS 

THAT HAVE BEEN ALREADY TENTATIVELY AGREED UPON IN TWO SETS OF 

NEGOTIATIONS. THE MOST WIDELY PUBLICIZED DEALS WITH FISHING 

AND HUNTING ON THE FLATHEAD RESERVATION. THE OTHER AGREEMENT 

DEALS WITH OFF RESERVATION HUNTING RIGHTS UNDER THE TRIBES' 

1[355 TREATY. THIS LATTER ISSUE HAS BEEN ADDRESSED IN sn l.~.l!6) 

SECTION 1) SUB (B)) PAGE 3) LINE 12. 



EXH'Bll __ "~' __ _ 

DATE .3-Qf-~ 

IN AN INTERPRETATION PREPARED BY THE DEPARTMENT OF F\oJ~1 SB '!'!6)ee ~~ 
NEW SECTION 1 (F)} PAGE II} LINE I} "VIOLATIONS BY NON-TRIBAL 

MEMBERS ON NON-INDIAN LAND WILL BE HEARD IN STATE COURT: VIOLA-

TIONS BY NON-TRIBAL MEMBERS ON INDIAN LAND WILL BE HEARD IN 

TRIBAL COURT". I DON'T READ S9 446 THAT WAY; YOU READ IT YOUR-

SELF TO SEE HOW IT READS. IF THE INTERPRETATION IS THAT 446 
READS THAT WAY} THEN THE LANGUAGE SHOULD CLEARLY STATE IT AS 

SUCH. 

I THINK SB 446 HAS SOME JURISDICTIONAL PROBLEMS INVOLVING 

PRIVATE FEE PATENT LAND THAT SHOULD BE ADDRESSED IN S~ !!/~5 BEFORE 

ITS PASSAGE} AND RESOLVED BEFORE SB 446 ENABLES THE TRIBAL-STATE 

AGREEMENT. I WOULD HOPE YOU WOULD RESIST ANY PRESSURE TO PASS 

SB 446 SOLELY ON LITIGATION POSSIBILITIES. 

YOU HAVE BEFORE YOU TWO AMENDMENTS. THESE AMENDMENTS ADDRESS 

PRIVATELY-OWNED FEE PATENT LANDS} BOTH TRIBAL AND NON-TRIBAL} 

WITHIN THE BOUNDARIES AFFECTED BY THE AGREEMENT AND PUT INTO 

PLACE WITH THE PASSAGE OF SB Ql16. WITH THE ADOPTION OF THESE 

AMENDMENTS} I CAN SUPPORT SB 446. 

ERVIN DAVIS} REPRESENTATIVE 

EDIEB 



E)(HIBIT....I.7..,~......---· 
DATE .• 3 .. 3\-m 

Amendments to Senate Bill No. 446 
Third Reading Copy 

Requested by Rep. Davis 
For the Committee on the Judiciary 

Prepared by John MacMaster 
March 29, 1989 

1. Title, line 18. 
Following: "AGREEMENT;" 

~.1:£ 4410 

Insert: "PROVIDING THAT THE AGREEMENT MAY NOT, WITHOUT THE 
OWNER'S CONSENT, REGULATE OR INCLUDE PRIVATE LAND WITHIN THE 
RESERVATION BOUNDARIES;" 

2. Page 3, lines 19 and 22. 
Following: "all" on each line 
Insert: "or a portion of" 

3. Page 4, line 6. 
Following: "courts" 
Insert: ", except that the agreement may not provide for 

prosecution of a person who is not a tribal Indian in a 
tribal court for violating a state or tribal fish or game 
law" 

4. Page 4, line 13. 
Following: "chapter II" 
Insert: ", and must provide that it does not include or regulate 

private lands that are within the reservation boundaries 
unless the owner consents to application of the agreement" 

1 sb044601.ajm 

-
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MON~TANA- WYOMING 

........ HvtcldAHtl, c:ulteM Anp."- 8ala ..... CnND 
P.O'.'X* 'Nt W ..... , WY ll'U 
()07) J32 - JOO6 
FAX J07' -uti (l1A) 

1081 WhitioN Sr., Cllainnaft 
l1ackl ... T"'~&I.m.II'" Co_ell 
r.o .• 0)(*10 
.roWJ.tiJl&, MY 19417 
640'} »I·m' 
FAX ". -,,10 

Rocky Shimp, (."lWnnu 
Qippnl'. C,.. '~.anJ C.&nII'Iltt" 
lin' Elder I MT "'21 
(406) ,.J -.uc 
FAX m·UIl 

Michaal T. r.ttlo , ChunnaJ\ 
Conl.4.noe.d s..!Ub trXoot.n.e TriNt 
P.O.hxZn 
rabie, MY H.I, 
(406) ,,., - Z7'OO 
PAX US·2S16 

JUchlld JtM11,ircl, C'batrmu 
Clew TriNl Condl 
lJollIJ9 
Crow ."CY I MT .9022 
(406) ua - 260l 
FAX ., ... 2672 (BIA) 

c:;nHrl Hom I ' .... htmt 
Jon Be1kAap CommUA~ty COWlcil 
• .x2" 
li..nl'D'l. MY &H2.' 
"06) 3SJ • 22~ 
FAX )JJ. 2901 {BW 

Ray White T.u f .. U .. " Ch.~ 
Fott PoN:k ~ti"f Bo&Id 
1'.0, hlllm'T 
Poplar, MT sms 
(606) '768 • u.6 (lLA) 

(~)'1"·'U' 
FAX 7"-UOStllA) 

Edwin Dahl ,I.-{dmt 
NOI'th.m ~M TrIM' Coulldl 
La .. Deer, MT .toa 
U06) ".,., • £aN 
FAX n.· 66)6 f1JL\) 

,obA W.,haJc,l. I Cb.lrmal'l 
Sbwboo. '''~t C.aadl 
P.O ....... 
J.rt W_aJd. I W\' Ilne 
IJ(7) 332 .1132 
PAX 331·,m(8W 

TRIBAL CHAIRMANS ASSOCIATION 
Statement of th~ 

Montana-Wyomini Tribal Chairman's Association 
In Support of Senate Bil~ ~ 

March 31, 1989 

After two years of difficult negotiations, the Conf.d~r8ted 
Salish and Kootenai Tribes reached a preeedent-setting a~re~· 
ment with thQ St.te of Montana over hunt in, and fishing on 
the Flathead Reservation. The a&reement provides for uniform 
fish and bird hunt ina regulations thro~ghout the Re.erv8tion 
resardles$ ()f thf: bnd, sUt\l$ tvt' t.he firat time ever. Without 
litigaticr!. The 'l';-ipe$ signed th~ agreement on Dec~b8r 13. 
1988. 

'the enabHHi leiii;1a-=.:ic,n, which wo:..:.!c! allow this a.greement 
to bt signed by Governor Stephens. is now before this Commit~e •. 
Montana's Indian tribes are concerned and watching this process 
very closely. 

The primary rQspon5ibility for obtainini State ratification 
of the agreement clearly .nd properly rests with the State of 
Montana. The Tribes have neiotiated with'the State in good 
faith. The 'tribes. the Governor's office, and Direc~or of the 
Department of Fish, Wildlife and P~rks followed the state law. 
State law calls for these types of negotiations to b. conduc~ed 
at the executive level and to be confirmed at the e~ecutive ~. 
The Tribes did that. Now several local lesislator5 seek to 
preempt the authority of the exeeutive office through a thinly 
veiled lesislativ8 asseult on the agreement; to make the 
authorizing legislation unacceptable through one Or more of the 
many amendments they have propo&ed. 

Montana Indian tribes are appalled at th~ treaLment of the 
Salish and Kootenai Tribes have received. The State of Montana' 5 

good faith is in qU85tion when a few legislators and the special 
in~erest group ACE can jeopardize years of good faith negotia~~ 
on a highly complex issue. Will other Indian tribes who n~~u. 
with the State of Montane reeeive Similar treatment? How can 
the Stat. be relied on to ratify compacts and air8tments it 
negotiates ~1th other Indian tribes? The cooperative efforts of 
the Salish-Kootenai Tribes and the State &re suffering b~cause 
a few refuse to accept the fact that the Hell~ate Treaty exists 
and it confirms fQQQrally-protected Tribal rights. 

Montana's Indian Tribes seek a positive relationship with 
the State of Montana and the Stephens Admini$tr&tion. 
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Page Two (2) 

DATE' ,3- .;1-~ 
t¢-;s& 44~ 

Montana-Wyomin, Tribal Chairman's Association 
Support-Senate Bill 446 

We be.lie'le that one can e.xist. In hh Sute of ~~he St.ate 
messale, Governor Stan Stephens mentioned each Montana Tribe. 
by name and promised that his state/tribal policy would be. 
baaed on lIunity and cooperation." He. is demon5tratinc that 
l.adership today by his c~pport of SB 446. We support S8 446 
in its present from and without further ~endmen'C. W. urae 
this Committ •• to do the ,arne. 

TW/mhk 

cc: Chrono ru. 

, C airman 
T,t'1bal Chairman' 
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SB 446 represents enabling legislation which allows the 
state of Montana to s~gn an agreement with the Confederated 
Salish and Kootena~ T~i=es for joint management of wildlife and 
Jo~nt management of f~shl~g and hunting rlghts w~thin the 
Flathead Reservat~cn. 

After consulting with the Flathead-area legislative 
delegation, the Department of Fish, Wildlife & Parks, tribal 
representatives and other sources, I urge passage of SB 446 so 
the state can pursue the agreement. 

It is important to note that SB 446 does not mandate any 
agreement. And I g~ve absolute assurance that before I sign this 
agreement, or authorize anyone in my Administration to sign the 
agreement, the full agreement will be thoroughly discussed at a 
ser~es of public meetings and forums so all area residents-­
both tribal and non-tribal--will have an opportun~ty to present 
written and oral testimony and comments. 

This is an lr:1portant 3.nd historic agreement, and the public 
is both welcomed and expected to actively participate in the 
meetings. After the ptililic forums, state and tribal 
representatives will meet for dicussions, to determine if any 
modifications to the agreement are necessary. 

I do not make my endorsement of SB 446 lightly. I've 
endorsed this enabling legislation after careful review and 
evaluation. I examined the alternatives if the legislation is not 
approved and the agreement is not pursued, and most importantly, 
I examined the possible impact on the residents--both tribal and 
non-tribal--if the current status of wildlife and hunting/fishing 
management on the reservation is allowed to deteriorate. 

Interim agreements are not in the best interest of tribal 
members, non-tribal landowners, sportsmen or the wildlife, and I 
intend to pursue the negotiated agreement to develop long-range 
cooperative management. 

The reason for this agreement, as many of you know, is the 
result of the Confederated Salish and Kootenai Tribes assertion 
of their tribal rights under the Hellgate Treaty of 1955. The 
tribes claim the treaty provides them total management of the 
wildlife and hunting rights inside the reservation boundaries. 
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The State c~ntends otherwise, and has the option of pursuing 
a negotiated agreement or pursuing court action. Former Governor 
SchWlnden felt, and I :eel, negotiation is much preferrable to 
litigation. Litigation is expensive, it is lengthy, and a court­
imposed settlement will not be met with the spirited coopera~lon 
necessary for a long-term resolve on this issue. 

I am firmly convir.ced that the Confederated Salish and 
Kootenal TrlDe. non-tr~jal members on the reservation, the 
leglslature and the people of Montana are open and reasonable to 
the concep~ ?ropcsed i~ ~te agreement. 

I want to thank the members of the Flathead-area legislative 
delegation for thelr cooperation in this issue. without their 
cooperation and diligent efforts, progress on this agreement 
would not have been pcsslble. 
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Mr. Brown, Chairman of House Judiciary Committee and members of Montana State 
Legislature. This is an historic occasion I am pleased to have this 
opportunity to present comments on SB-446. As Area Director for the Bureau of 
Indian Affairs, Portland Area Office, I commend the Confederated Salish and 
Kootenai Tribes and the State of Montana for sitting at the negotiating table 
instead of in the court room. 

History demonstrates that Indian tribes have not backed away from conflicts 
with states over treaty-protected hunting and fishing rights. The State of 
Washington and the many tribes therein have litigated treaty fishing issues 
for many years and many millions of dollars. Tribal rights have prevailed. 
The State of Washington now embraces negotiation as the preferred method of 
resolving such issues. 

The Confederated Salish & Kootenai Tribes and the State of Montana have taken 
the high ground, as evidenced by the last two years of executive-level 
negotiation between the two governments. Those negotiations have resulted in 
a cooperative management agreement between the two governments whereby the 
natural resources benefit. Additionally, the bird hunters and fishermen will 
enjoy a greatly simplified, unitary licensing and regulatory scheme for the 
first time ever. Non-members will be directly involved in the formulation of 
reservation-wide regulations. But all of these benefits must be placed into 
the proper context. 

The Tribes reserved the Flathead Indian Reservation, their homeland, by the 
Hellgate Treaty of 1855. In that treaty the Tribes reserved the "exclusive 
right" to hunt and fish within the reservation. That treaty language is 
nearly identical to the language Washington State tribes have successfully 
1 it i gated. The Confederated Sa 1 ish and Kootena i Tr i bes have granted 
non-members the privilege of enjoying those treaty resources for a long time. 
Those privileges are engaged in under tribal laws approved by the Secretary of 
Interior in accordance with federal law and treaty. 
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SB-446 simply authorizes the State to enter into an agreement with the 
Tribes. SB-446 does not implement any aspect of any agreement. But if SB-446 
is not passed no agreement can be entered by the State. 

Should SB-446 not pass the Legislature this session so that Governor Stephens 
can sign the agreement, the Flathead Indian Reservation hunting and fishing 
question may end up in litigation. The United States is obligated to carry 
out the fiduciary duty owed the Tribes under the laws of the United States in 
any such conflict. 

For the State of Montana and the Confederated Sal ish and Kootenai Iri bes to 
work together is true political leadership. This leadership, however, has 
brought about resentment from some people who moved to the Indian reservation 
because it is a beautiful place to live. The area is beautiful because the 
Tribes have worked to protect the environment. After a short time on the 
Indian reservation these people suddenly realize there are Indian people 
living on the reservation. Many think that if the Indians were not there on 
the reservation everything would then be fine. 

If SB-446 becomes law and the agreement is implemented, in a few years no one 
will remember why there was disagreement in the first place. For example, 
when the Tribes implemented the Shoreline Protection Ordinance 64-A (Revised), 
these same types of arguments you are now hearing were made by ~'.O.D., a 
predecessor to A.C.E. After several years of litigation in which the Tribes 
preva i led and the Shore 1 ine Protection Board (made up of four tri ba 1 members 
and three non-members) successfully carried out its duties, there is now no 
great concern and the resource, Flathead Lake, has benefited. When the Tribes 
proposed to contract the Power division of the Flathead Indian Irrigation 
Project, these same types of arguments were made. Now the Tribes are 
operating Mission Valley Power which is the reservation-wide electric 
utility. It is managed by a Utility Board made up of four tribal members and 
three non-members and a Consumer Council made up of five non-members and two 
tr i ba 1 members. There is no longer a para no i a of tr i ba 1 opera t ion s of the 
power project. The same will be true with the fish and game agreement. 

The enactment of 58-446 will represent a significant accomplishment that will 
be seen and heard around Indian country as an example to be emulated. 
Implementation will necessitate even closer relationships between the Tribe 
and other citizens of Montana. I fully expect the beneficiaries to be the 
natural resources and all the citizens on the Reservation. 

I urge the House Judiciary Committee to pass 5B-446 in its present form, with 
no further amendments. 
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Testimony presented by Ron Marcoux, Department of Fish, Wildlife 
& Parks 

Mr. Chairman, members of the committee, my name is Ron Marcoux. 

I appear here today representing Governor Stan Stephens' 
Administration and Department Director Kay Cool. 

The department has been involved for the past two years in good 
faith negotiations with the Confederated Salish & Kootenai Tribes. 
SB 446 is a necessary element of a continuing process to finalize 
an acceptable agreement. 

The administration strongly endorses the passage of SB 446 in its 
current form to assist in continuing to seek a cooperative 
agreement with the tribes relative to fish and wildlife management. 

Governor Stephens, in his statement on March 3, 1989 regarding SB 
446, said: 

"It is important to note that SB 446 does not mandate any 
agreement. And I give absolute assurance that before I 
sign this agreement, or authorize anyone in my 
Administration to sign the agreement, the full agreement 
will be thoroughly discussed at a series of public 
meetings and forums so all area residents--both tribal 
and non-tribal--will have an opportunity to present 
written and oral testimony and comments." 

Governor Stephens further states: 

"I do not make any endorsement of SB 446 lightly. I've 
endorsed this enabling legislation after careful review 
and evaluation. I examined the alternatives if the 
legislation is not approved and the agreement is not 
pursued, and most importantly, I examined the possible 
impact on the residents--both tribal and non-tribal--if 
the current status of wildlife and hunting/fishing 
management on the reservation is allowed -to deteriorate. It 

In addition to avoiding the possibility of costly and extended 
litigation, a cooperative approach provides obvious and tangible 
benefits to the fish and wildlife resources located on the Flathead 
Reservation. With passage of this bill and an agreement in hand, 
the department and the tribes will be able to embark on the first 
comprehensive and cooperative management plan ever undertaken by 
these two governments. 

We all know that wildlife do not respect man-made boundaries, but 
what happens to them on one side of the line can affect what occurs 
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on the other. Perhaps the most vivid example of this is Flathead 
Lake. A court interpretation of the tribes' 1855 treaty draws a 
boundary line across the middle of the lake, with the tribes on one 
side and the state on the other. A cooperative effort is essential 
to provide for sound management of the fisheries resource on this 
body of water. 

without cooperation, we cannot expect either government's resource 
management goals to enj oy success. Similarly, landownership on the 
reservation is a checkerboard of Indian, state, federal and private 
land. 

Passage of this bill is an essential step for biologists a.nd fish 
and wildlife managers of both governments to work together in 
protecting and enhancing the fish and wildlife resources of this 
splendid part of Montana, and providing opportunities :for the 
recreat.ional uses associated with them. 

The bottom line is, SB 446 opens the door for combined cooperation. 
If this bill is defeated the only door open is to the court room 
where there generally are no winners. 

The administration urges your support in passage of SB 446, as 
proposed, to allow opportunities for additional public review and 
continued movement toward a satisfactory agreement with the 
Confederated Salish & Kootenai Tribes. 
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THE LAKE COUNTY COMMISSIONERS ARE IN SUPPORT OF CONTINUING 

THE LEGISLATIVE PROCESS IN THE ENABLING LEGISLATION PROPOSED 

UNDER S.B. 446. 

WE AS COMMISSIONERS HAVE TAKEN AN OATH TO PROTECT THE 

HEALTH, WELFARE AND SAFETY OF ALL MEMBERS OF THE PUBLIC WITHIN 

OUR COUNTY AND BELIEVE THE LEGISLATIVE PROCESS IS THE PROPER 

AVENUE FOR DEVELOPMENT OF A FRAME-WORK WHICH WOULD ALLOW A 

COOPERATIVE AGREEMENT BETWEEN THE STATE OF MONTANA AND THE 

CONFEDERATED SALISH AND KOOTENAI TRIBES. THE SPIRIT OF 

COOPERATION, LEADERSHIP, TRUST AND INTEGRITY ARE ESSENTIAL. 

WHILE THE RIGHTS OF ALL THE CITIZENS OF LAKE COUNTY MUST BE 

PROTECTED, WE FEEL THAT THE NEGOTIATING PROCESS IS PREFERABLE TO 

THAT OF LITIGATION AND ENCOURAGE YOUR SUPPORT OF THIS BILL. 



Mr. Chairman and Members of the House Judiciary Comittee: 

My name is Brenda Desmond. I am a lawyer employed by the 

University of Montana School of Law where I am the supervising 

attorney of the Indian Law Clinic. The opinions I express today 

are my own, not those of the School of Law. 

I am here to urge your support of Senate Bill 446. I view 

SB 446 as another significant step toward an important goal, that 

of increased state-tribal cooperation in Montana. I do nc)t wish 

to downplay cooperative efforts throughout the history of this 

state. However, I believe that in recent years especially, the 

state of Montana and the Indian Tribes of Montana have worked 

hard toward the goal of cooperation. Continuing this effc)rt will 

benefit all of Montana's citizens. 

In recent years, actions by each of the three branches of 

Montana's state government have evidenced a committment tC) 

working with Indian Tribes. The legislature has led in this 

effort. In 1977, the legislature created the Committee on Indian 

Legal Jurisdiction. Among other duties, the Committee was 

charged with the duty to "identify common bonds between Indian 

and non-Indian." At the conclusion of its work, the Committee 

made several recommendations to the 1979 legislature. Its first 

recommendation was for the legislature to create a legislative 

committee on Indian affairs. The Committee also recommended 

that "any future committee, when possible, act as a conduit to 

encourage resolution of controversies through negotiation and 

agreement." 

1 
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As you probably know, the 1979 legislature did create a 

select committee on Indian Affairs which was re-created by each 

subsequent legislature. With Wednesday's senate concurrance in 

HB 54, this legislature has gone one step further and made the 

committee on Indian Affairs a permanent, statutory committee. 

The 1979 Indian Affairs Committee recommended that the 1981 

legislature adopt a bill to authorize public agencies to enter 

into cooperative agreements with Indian Tribes located in 

Montana. This, of course, the legislature did in the State­

Tribal Cooperative Agreements Act, (Title 18, chapter 11, part 1, 

MCA). As some of you may know, this Act authorizes the state, 

its agencies and political subdivisions to enter into agreements 

with tribal governments to "perform any administrative service, 

activity or undertaking that any of the public agencies or tribal 

governments entering into the contract is authorized by law to 

perform." 

Since 1981, subsequent Indian Affairs Committees have 

introduced various pieces of legislation such as the 1985 and 

1987 committees' bills to extend the Reserved Water Rights 

Compact Commission and the 1987 Committee's bill to establish an 

Indian Child Welfare Act specialist in the state government. 

Perhaps even more important, though, has been the 

committee's role in encouraging a state-tribal dialogue. Through 

the years, committees have held public hearings on topics of 

great importance to state-tribal relations such as water rights, 

law enforcement, state-tribal cooperative agreements, and child 

welfare matters. Reports of the first two Indian affairs 

2 
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committees indicate that the committees were sometimes 

disappointed with the limited involvement of tribal people in the 

committees' work. This has changed. The efforts and enthusiasm 

of the committees have created a positive atmosphere where open 

communication is encouraged. Tribal views are being listened to 

and taken seriously by the Indian Affairs Committee and the 

committee has been assisted in its work by this tribal 

participation. 

The legislature has encouraged state-tribal cooperation in 

other ways. As early as 1951 the legislature created the office 

of Coordinator of Indian Affairs. In 1979 the legislature' 

established the Reserved Water Rights Compact Commission. In 

1983, the legislature made Indian tribes eligible for grants and 

loans from the coal board. It also created the Flathead Basin 

Commission and provided for tribal membership on that commission. 

In 1985, the legislature approved the first reserved water rights 

agreement with a tribal government, the Fort Peck agreement. 

Time does not permit me to discuss in detail the impc.rtant 

work engaged in by the Judicial and Executive branches. 

Briefly, then, the Judicial branch - in a series of complex 

jurisdictional cases, has also recognized and protected the se1f­

governing rights of Indian tribes. 

The executive branch has fostered cooperation, particularly 

through the negotiation of state-tribal cooperative agreements. 

For example, the Department of Family Services has entered into 

agreements with four Indian Tribes concerning the imp1emen.tation 

of the Indian Child Welfare Act. Numerous agreements have been 

3 
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entered into by state agencies concerning the "pass through" of 

federal funds. Additionally, in January of this year, the State 

and the Confederated Salish and Kootenai Tribes entered into a 

ground-water permitting agreement. Under the agreement Coca 

Mines, Inc., a non-Indian mining company with an off-reservation 

mine site, may obtain both state and tribal water permits to 

export reservation ground water for its off-reservation mine 

purposes. The Tribes and the state have agreed not to contest 

the jurisdictional authority of the other government over 

groundwater permitting on the reservation so that the local 

economy may have the opportunity to benefit from reservation 

natural resources. 

Tribal governments also evidence a committment to 

cooperation with the state. In addition to participation in the 

legislative committee, the Fort Peck Tribes have provided for 

state representation on the board that resolves disputes arising 

under the Fort Peck Compact. The Shoreline Protection Act of the 

Confederated Salish and Kootenai Tribes also provides for non-

tribal membership on its governing board. 

Outside Montana, several long state-tribal fish and game 

disputes , some of which started in litigation, have been 

resolved by negotiation and agreement. 

In September 1988, the Oregon federal District Court 

approved a Columbia River Fish Management Plan which had been 

entered into by five Indian Tribes, the United States, and the 

States of Oregon and Washington. Among other things, the 

agreement provides for co-management of the fishery, allocation 

4 
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of the fish, data collection, and sub-basin planning. 

Similarly, in August of 1982 Washington and the Colville 

Tribes entered into a fish and game management and licensing 

agreement. 

In 1986 the California state legislature authorized the 

state fish and game department to enter into fishing regulation 

agreements with the Covelo Indian Community and the Klamath 

Indian Tribes. Agreements have since been made. One of the 

state's goals in enacting this legislation was to provide the 

incentive for enactment of broader legislation that would 

authorize similar negotiated agreements with other California 

Indian Tribes." 

Wisconsin, in the mid-seventies entered into the first in a 

continuing seriesof agreements with two bands of Lake Superior 

Chippewa Indians to co-manage a portion of the Lake Superior 

fishery. The state has also made several interim agreements 

concerning off-reservation rights with other bands of Chippewa 

Indians and the parties are continuing to work on reaching a 

permanent agreement. 

In closing I would like to read from the preamble of the 

resolution introduced in 1979 by the 1977 Committee on Indian 

Affairs proposing establishment of a legislative committee on 

Indian affairs. The preamble states in part: 

WHEREAS, such litigation does not provide a 
satisfactory resolution of jurisdiction-related 
problems because court rulings rarely provide broad 
answers or define legal relationships generally and 
because litigation causes increased animosity and 
estrangement, further aggravating tribal/state and 
Indian/non-Indian conflicts .•• 

5 



I think the vision of that original committee has led to some 

important accomplishments that have enhanced the spirit of our 

multi-cultural state. I hope you will continue your work toward 

mutual respect and understanding between the state of Montana and 

the Indian Tribes by voting for SB 446. 

6 



The Chairman 
House of Representatives 
Judiciary Committee 

Mr. Chairman: 

I am Elwin Bennington, resident of Lake County and I present 
testimony on behalf of Senate Bill 446. 

The Salish-Kootenai Tribes, a major landowner of Lake 
County, are willing to work cooperatively with a state agency to 
manage their fish and game resources for our benefit as well as 
for their own. Senate Bill 446 proposes an agreement to accom­
plish that. INO rights, jurisdictional or ownership and no status 
is being compromised. If SB 446 becomes law, the agreement must 
pass additional public hearings before final approval. There will 
be direct economic benefit to Lake County and it merits our 
support. 

A genuine concern for many of us is that a highly vocal 
minority in our area attempts to obfuscate the real issues and to 
denigrate the idea of cooperation with Indians. If such acts are 
permitted to subvert the processes of good-faith negotiation, we 
jeopardize all future negotiating. 

Most of us who live in Lake County do not share the anti­
negotiation fear expressed by .. gPOl::lP \Jho identify themselves 

..lelHb the acronym n.CE, a group for whom the Millenium will arrive 
upon dissolution of the Flathead Reservation. ~The economic and 
social benefit of a game management agreemen~lwith the Tribes 
certainly justifies our cooperation and it surely outweighs their 
threatened probability of tribal malfeasance. No law-abiding 
citizen is threatened by the proposed agreement. I We can't legis­
late against racism and bigotry but if we can't out-vote it, 
we're in big trouble. 

I think that we should do all possible to encourage tribal 
leaders to become more aware of our legislative processes and to 
feel comfortable with negotiating future agreements. The best way 
for us to achieve a working relationship with tribal governments 
is to encourage and to be careful to preserve our own democratic 
processes of government. 

Thank you, 

/?f 
a'r,/ ~-;::;;/-' 

Elwin Benningt7L--'\... 
Box 1039 
Polson, MT 59860 
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466 N. Finley Point Road 
Polson, h'lont.ana 59860 
I\'larch 28, 1989 

Ivlr. ChainTlan and fvlembers of the ComlTJ.ittee: 

lvly name is Dick \\tollin. I appreciate this opportunity to 
share a fe,,",· cor.nn1ent.s ",·rith you concerning SB 446. h:'ly con1ments 
"'-rill reflect rny own personal views as one "'lho is in business in the 
Polson area - and lives: cln Finley Point on the beautiful Flathead 
Lal~e in Lake County on the Flathead Indian Reservation and in the 
beautiful and l'najestic St.ate called IVlontana. 

As I have indicated in a previous letter to Represent.at.h.1e 
l'~'lercer, I favor passage of SB 446 in its present forn-./.- and support 
the po~itions that Governor Schwinden and GOT,..1ernor Stephens have 
tal:.en in respect to the proposed agreernent hetvteen the State and 
t.he Confederated Salis:h and Koot.enai Tribes. 

The fact that. conflict oT~;rer natural resources has develc,ped is 
not. unusual, as evidenced in by-lines in recent publications: 

"Ha~\·\;"aii's: 'v'later vIars: A Pacific Pcu-adis:e Settle;:~ a Hellis:h 
Dispu t.e Ovel- a Scarce Re;:~ot.u-c:e" 

"Old h{Ii::::tTU~:t.S: "·lilt. in Ivlinnesota as Ex-foes Reach Pact on 
Hel-bicides" 

"Idaho "'later Ant.idegTadation Successfully IVIediated" 
"Tin-l.ber/Fish/vlildlife- Fron1 Conflict t.o Consenses in the Stat.e 

of V!ashington" 
And frorn this ·v·leek IS hllissoulian - "Experirnent in cooperation 

bet,,\'een tirnber indus:t.ry, conse.nlationists sidest.eps 
potential appeal delays:." 

As these er:arnples indicat.e, people opt.ing for a problern 
solving approach to conflict.s have overCOlue yean:~ of ill vrill and 
lYli::::trust., have avoided costly and ernot.ionally-ctn:dning! la"'Tsuit.~:, 

and, most import.antly, have served the public good. 

., 
It can be noted that. conflict is a con11-non fact.or Cit our daily 

e:n:ls:tence. Polit.ical processes are based on t.he as~ulrlption of 
I 
! 

-
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cont.inuing stress and challenge bet'.-'leen adn1inistrative, legislative 
and judicial bl-anches of governnrnent and betvleen various 
~:oT.]ernrnents. But, sorneho'\-'-l, 'V·,hen conflict affects us personally 
conflict doesn It s:eem quite such a natural desirable process. 

As Vle have seen so often, conflict 'V,rit.hout sorne n1echanisrn 
for addressing issues can be sterile and even destructive. The 
options for addresssing conflicts have been spelled out - through 
legj~:lation, through litigation in the courts of law; doing nothing or 
thl-C,ugh negotiations ctependent on consensus deci~:ion rrJ.al~ing. 

In this regard, I think is terribly irnportant for people in our 
valley, and in the State, to find 'V;-ays to resolve disputes other 
than through litigation - especially those dealing with natural 
resource issues '-";There so rnany people, groups, constituencies are 
influenced h~l decisions rrlade by others. 

Lit.igation is necessary at tin-J.e~;, but there is also an ul-gent 
need to lnake people more a'lrare of the opportunities that 
negotiation and other innovative techn.ique~; offer for resoh . .1ing 
stubbclrn public policy disputes. 

I think that ,\-\re can take adT ... rantage of that opportunity here 
by passing the enabling bill and allowing the process of negotiations 
t.hrough consensus dec:i~:ion lYlaking to continue. If the bill passes .. 
the public n1eetings can be cond uc:ted t.o hear concerns and 
z,ugge~:tion~: about the proposed agreernent. If legitilYlate ccncerns: 
are noted, eit.her part.y, the State or the Tribes, can and should 
l-eque~;t further discussions on tb.e agreen-lent. 

"vle ha ....... e the opportunity at. t.his point in tirne to t.est 
',.,.~het.her or not adversaries on a variet.y of issues can corne 
t.ogether in t.he spirit of cooperation, problelTI solving and even 
trust to resolve a very difficult, and s:eerningly intractable, dispute· 
- recognizing t.hat. t.he process is as inlportant as the subst.ance, 
i.e., 

.. all cons:tituencies nlust. '\-',rant a change in t.he ""ray of doing: 
things and r.l1US:t. be included in the solution, 

all l'nust together, identify the problenls, cons:ider the 
choices and evaluate the consequences of alt.ernath.res, 

.. part.icipants must "agree to agree" . 

.. negot.iators n1.u~:t. s:t.rip a,·\ray post.ures and focus on "real 
needs" and "real issues", and 

.. everyone rr1ust work together and recognize the need to 
"give to get". 
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Quoting frorn the lll'lissoulian story referenced abc,ve, " .. ,,·,;oe 
,,·tere able to harnr.ner out son:1e changes that all of us could agl-ee 
on and bypass a tilne-consuming apppeah process and litigation ... 
I a1'n a,,'.,red at the ability of all sides to sit down and "'Tork through 
the problelns. In the future ,."Then conflict.s do arise, ",re've set the 
pat.t.ern for solving the pl-oblerns." 

The results of four different surveys completed in t.he T ... ;ralley 
the pas:t three years 11a ve all identified t.he need to find \'ta ys t.o 
irnprove worl~ing relations bet\'-... een various local, cCll.tnty., Tribal 
&nd State intere~:ts. Our ability to do that vlill affect our qualit.y of 
life, our social interactions and friendships, our c:lirnat.e fm- econorr.tic 
developn'1ent in t.he valley tor years to corne. 

It is for t.hese reasons that 
recor.n.rnendation for SB 446. 

Thank you. 

I urge a "do pass" 

J2cL WJ1~ 
Dic}:~ vloHin 
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TESTIMO~Y ON S.B. 446 MARCH 31, 1989 

My name is Lucille T. Otter. Except for the years of 
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WW"!I, I've 

spent my entire lifetime on the Flathead Indian Reservation. 

-Y The intelligentsia at the University recogniz~ that the Tribes 

ha~ jurisdiction over game on the Reservation. 

In the mid-sixties, Jim Earl Richard wanted to do a big game study 

on the Reservation for his thesis toward a Master's degree in Wildlife 
'>f JrJ.'" 

Science. Professor Leslie Pengelly, a Wildlife Biologist who at one 

time sat on the State Fish and Game Commission, instructed $im to first 

get permission from the Tribal Council. Dr. Pengelly also suggested that 

this young man contact me as I may be able to help him with statistics. 

I was Postmaster in Ronan at the time. Ronan being in the center of the 

Reservation, it was easy for the Tribal members to collect and report 

information to me as to species killed, age, sex, condition, area, etc 

and in turn,I would pass this information on to Jim. 

During one of our visits I mentioned to Jim that there was more 

non-Indian poaching than Indian hunting on the Reservation. This naive 

young man looked at me with astoni shment. He apparently believ€ld all 
./,) ,.c,viJ"mIQnJ 

men on the Reservation were honorabl~~ Later on - toward the end of his 

study, Jim stopped by and reported that after his thorough· investigation, 

especially &round Charlo, 'that there was poaching - that these non-Indians 

believed the Indian had no right to hunt or fish year-round and the non­

Indian was going to do as he pleased. 

I quote from Jim Richard's thesis: 

"Poaching of big game by whites is a serious point of aggravation 

among Indians. Most claim wh1.te poaching is quite prevalent. 'l'here are 

several verified incident s of white poaching during the period of this 
'-

study. During the summer of 1966, several white teenagers shot a mountain 

goat north of McDonald Lake. A white m&n killed a white-tailed deer near 
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Blue Bay on the east shore of Flathead Lake. Two men were 

I shooting elk on the Reservation near Perma and were subsequently prosecuted 

and fined. 

One difficulty the Tribal Council has in deterring non-Indian poach­

ing is in having only two Reservation law enforcement officers whose duties 

include enforcement of all the Tribal code of regulations including game 

laws." 

END OF QUOTE 

Things have changed. 10 to 12 trained Wardens - most are federally 

deputized, are now employed on the Reservation. 

The Tribes have set aside the Mission Range as a Wilderness Area. 

It joins the National Wilderness on the East side of the V:issions. Through 

recent court action on in-stream flow, the Tribes are now in the process 

of improving fishing. 

What a great place to recreate - the Mission Valley is by far the 

most beau tiful vallev in Montana. Most of the Reservation 1s situated 
~ • .$kL /f ~walit',.,,; 

in the Mi ssion Valley e:ne: i-t extends into four counties; Sanders, 

Missoula, Lake and Flathead. Sanders County has it Aryan Nation and Lake 

has ACE - All Citizens Equal. 'I 

caf}-dJ .. , 
No matter what project the Tribes undertake, MOD now/ACE is in oppo-

sition. The opposition is conducted by spreading misinformation and un-

truths. The Tribes are committed to work with people not against people. 

ACE has opposed the Follman Case, the Namen Case, Air Quality, Shore Line 

Protection (on Flathead Lake), in-stream flow and the Mission Valley Power. 

The Tribes and non-Indians participate on the Lake County Planning Board, 

I Mission Valley Power and the Shoreline Protection Board and both parties 
~;~ 'AL/wv~ 44.--~ 

work in harmony to the betterment of the community. I ask - WHAT HAS ACE 

CONTRIBUTED TO ENHANCE LIVING ON THE RESERVATION? ACE IS SUCH A NEGATIVE 

ORGANIZATION. DOES ACE REPRESENT THE STAT~ OF MONTANA? 

M/ J:Iw ~ ~ ~J. 



The problems we are facing were not created by the 

Indians but arose through history from the greed of men 

EXrHB1T \p J ~: 
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St""~~~~~ _---=-" 
wanting to get 

their hands on Indian land and resources and we, the state and the Tribes 

are left with the mess. 

There needs to be a resolution to the hunting and fishing problem 

on the Reservation to benefit all residents and there are ways to 

accomplish this goal: 

The first and by far the most satisfactory way for all concerned 

is to implement the agreement that the Tribes have already signed. 

Passage of S. B. 446 in its present form will allow this to happen. 

The other method is very costly and unsatisfactory and this is 

to seek resolution of the problems through the Courts. 

Thank you, 

~~T%~ ~~(:Terrace Lake Road 
Ronan, Montana 59864 



Chairman Brown 

Box 4420, 
Ronan, MT 
Harch 28, 

:t-1embers of House JUdiciary Committee 
Capitol Station 
Helena, MT 59620 

Dear Chairman Brown and Committee Members: 
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I have lived in Ronan for 83 years. In the early 1900's 
my father, Addison Sterling, ran a General Merchandise store 
and was the postmaster in Ronan. He was under a $10,000 bond 
with the United States government to trade with the tribe. 
In May of 1905 he started his own business which continued 
as the A. M. Sterling Co. for 3/4 of a century. 

I graduated from the University of Montana with a degree 
in history in 1927. My history thesis was on Indian treaties. 
My interest in Indian/White relations has continued through 
the years and I think it is a shame that SB 446 has received 
so much opposition. 

My husband, J. M. Brooke, M.D., practiced medicine on 
the Flathead Indian Reservation since 1936, first as a CCC 
physician. In 1938 he went into private practice in Ronan 
and many of his patients were tribal members. 

We think it was great that the Salish Tribe and the Fish 
and Game Department came up with a workable plan. We think it 
is a shame that the whites want everything their way! After 
all this is an Indian Reservation and we are lucky or unlucky 
to also have it our home -- we feel lucky. 

Our politicians opened the Flathead Indian Reservation to 
whites because they saw the Indian had something they wanted. 
When the Indians were uneducated in white man's ways -- the 
whites had things the way they wanted. It is time that we 
work to get along and make this a great county for all. 

We hope the legislature will honor the Department of 
Fish, Wildlife and Parks contract with the Indians. 
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Judiciary Oommittee 
Montana House of Representatives 
Helena, MT 59620 

Cornmi ttee 1<!embers: 
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Flathead Resource Organization 
P.O. Box 541 
st. Ignatius, MT 59865 

March 16, 1989 

The Flathead Resource Organization, which represents some 70 resi­
dents of the Flathead Reservation strongly urges you to recommend passage 

of HB 446. vJe believe that, on this issue, our view also represents the 
majority of non-Indians in this area. 

We have carefully reviewed the bill and the Fish and Game management 
and enforcement agreement and feel that passage of both is in the best 
interest of citizens of the reservation and the state. 

We believe the current situation here is untenable because there 
is no cohesive management or enforcement of hunting and fishing regulations 
on the reservation. vle believe the proposed agreement would resolve that 
problem and would adequately protect the rights and interests of bGth tribal 
and non-tribal recreationists. 

We would point out that as residents of the reservation, we have 
long felt that the Confederated Tribes have been strongly dedicated to 
wise fish and game management on their lands. We would point to their 
progressive stewardship of the tribal Mission Montain Wilderness; their 
protection of grizzly bears from tribal member hunting; tribal shoreline 
protection; and the Tribal Council's successful efforts in establishing 
rneani~gful instrearn flow regulations for reservation rivers. 

AI though we strongly believe the fish and wildlife pact has strong 
merits on its O\Vll, we feel that passage would establish a working relation­
ship between the state and tribes on other crucial issues. These issues 
include a water reservation compact, land use planning, and agreements 
over gambling and taxation. If the fish and game compact fails, there 
is little chance of reaching accord on these other issues. 

We believe that resistance to the agreement has been exagerated 
by a well-organized, vocal minority and that it is responsibility of the 
legislature to act in the best interest of all Montana citizens who live 
on and off the reservation, who enjoy the use of state and tribal lands 
on the Flathead Reservation. 

/'·R~.. tIf~Ul.I.J IY'~"./ 1 

L#~M '---.~ 
Patricia Hurl y ~ 
Board Chairwoman 

cc: Confederated Salish and Kootenai Tribes 



i"larch 27~ 1989 

Westen) I'-Iant.ana Fish 
and Game Associa tion 
r::'.o. Bo)-: 4294 
1-1jssol.\la~ Mt 59806 

House Judiciary Committee 
Capitol station 
Helena~ Mt 59620 

RE: Sena te Bill 446 

Dear committee member: 

A-fter- a lenghty deliberation of the merits of Senate Bill 41.~6~ our 
Board of Directors voted to oppose the proposed legislaticm and 
i:l_gn:~ement behind the legislation. 

Many of the 350 people in our organiza tion hunt~ fish or- otherlo'lisE' 
r-ecreate on the Flathead Reservation. The gener-al ccmcensl.Is was t.hat. 
vlhile this legislation would help clear up some of thE' confusing 
requit-ements of duplicate licenses~ it would also create ~econd-class 
t'-Icmtana citizens via different license requirement~- cH1d won;e yet~ 
possibly subject Montana citizens to Tribal Cour-t author-ity~ vJhere 
citizens constitutional rights to due process and equal protection~ 
are limited at best. 

Most mutually arrived at agreements offer something to bnth pc(rt.ies-, .. 
In our opinion~ this agreement is basically one sided tOvli~r-cjs t.he 
Flathead Tribe. We feel this way because the pl~C)r)(JS:,E?d la~\J gr-ants 
tr-ibal members the right to hLlnt anywhere in I'1ontani"l fn:?E? cl-f Ch<~I~t]E·. 

-fhis agreement E':-:tends their current elevated str..=<_tu,='- on thE~ r--E'!~;E?t"-\latiDn 

to the whole State of Montana. 

l..Jh.ile we gener-ally feel that an agr-eement is be t.b? 1"- t.han Cl_ fTt<.:uldElted 
COUI~t dil~ective~ we also feel that perhaps in this s.ibJi:"'Iticwl~ '::1 

court decision could not be any worse. 

Thank you for your consideration of our position. 

SRii:1Y~j 
Robert M. Braach 
Pr-esident 



Rep. David Brown 
Chairman 
House Judiciary Committee 
State Capitol 
Helena, Montana 

Dear Rep. Brown: 

P.O. Box 201 
Polson, MT 59860 

March 30, 1989 

I am writing, as a non-Indian resident of Lake County and 
the Flathead Indian Reservation, to express my strong support 
for the passage of Senate Bill 446. Indeed, I feel that any 
other action -- including gutting the bill through amendments 
would be both foolish and wrong. 

In recent months, as I am sure you are aware, a small but 
vocal and well-organized group of non-Indians in this area who 
call themselves "All Citizens for Equality" have been agitating 
to defeat this compromise measure. You should know that they 
by no means represent all, and probably not even a majority, of 
the whites who live here. They have been claiming, among other things, 
that SB 446 will pose a grave threat to their constitutional rights 
of representation. This is precisely the sort of inversion of 
reality that has long been used to shore up attempts by whites to 
undermine efforts by Indians to protect their cultures and to 
control, to some minimal degree, their own reservations. The 
agenda of ACE is ultimately racist, and we must be willing to 
say this; certainly the majority of their members favor outright 
termination of the reservation. 

Any political analysis of SB 446 must begin with the fact 
that unlike any other group in the United States, Indian people 
were here first. We came here as immigrants; they were invaded 
and stripped of their homelands, with the exception of small 
parcels "reserved" from cession to the government. It seems 
a simplistic statement. But we as white citizens of Montana 
have a responsibility to not forget this basic structural, 
historical difference between ourselves and our Indian neighbors. 
Because they refuse to acknowledge that Indian reservations comprise 
"Nations Within" the U.S., and because they refuse to see that 
Indians have long given up many claims and rights in exchange 
for (broken) guarantees of the sanctity of their reservations, 
the members of ACE are in effect advocating the final steps of 
a 100-year invasion. Yet they present their case as defensive 
in nature, something belied by the reasonable nature of the bill 
itself and by the economic and political dominance of whites in 
this area. We need Indian cultures and Indian people, and we 
as a state and a nation need to be able to honor the obligations 
and promises we have made. If we refuse to do so, we become 
morally bankrupt and spiritually impoverished. 

I cannot live here, of course, and not also recognize that 
the Flathead Reservation is a complicated place. Due to the effects 
of the Allotment Act, the majority of the population here is non-



Thompson Smith to Rep. David Brown 
March 30, 1989 
Page 2 
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non-Indian (though it must also be noted that most of the 
current white population came willingly after the homesteading 
period ended, and with an awareness that this is an Indian 
reservation). Given this situation, I find it commendable 
that the Confederated Salish and Kootenai Tribes have shown 
a willingness to negotiate on this bill and to reach a 
satisfactory compromise with the Montana Department of 
Fish, Wildlife, and Parks. The agreement would protect 
the rights of all parties, and I think it fully meets the 
concerns of whites that they be guaranteed due process. The 
provision for state court jurisdiction in the case of infractions 
by non-Indians on non-Indian lands, and the establishment of 
a Flathead Reservation Fish and Wildlife Board comprised of 
both Indians and non-Indians, Strike me as particularly 
noteworthy concessions by the Confederated Tribes. 

The greatest and most important~enefit, however, will 
be to the environment itself. The Tribes have shown a solid 
capability in managing and preserving the Reservation's wild 
spaces and natural resources. Indeed, I think non-Indian 
residents need to consider the enormous beenfits we derive from 
living in a place that has been well taken care of and protected 
from rampant development. The Tribes' recent moves to protect 
and rejuvenate the fisheries on the Reservation only serve to 
reaffirm their desire to implement, through modern management 
techniques, what is a deeply ingrained cultural value of respect 
for the land. Strengthening the Tribes' ability to do so through 
SB 446 would be good for all of us, and good for the environment. 

Sincerely, 

~~ P fTv---~ h--
Thompson Smith 



STATEMENT PRESENTED BY 
WILLIAM H. COVEY 
BIG ARM, MONTANA 

SB 446 

EXHIB'T a.M or 

DATE..&3,,:3 ~ -?A 
~.s&4*> 

TO THE MONTANA HOUSE JUDICIARY COMMITTEE 
MARCH 31, 1989 

My name is Bill Covey. My wife and I own property and live 

near Big Arm, Montana, within the Flathead Reservation. I 

am representing myself, my wife and other citizens and private 

land owners of the Flathead Reservation. 

I am here to oppose SB 446, however, I want to give you a 

brief background of our views. 

The negotiations leading to the proposed agreement with the 

lack of citizen involvement, and the accompanying development 

of 446 and its' p~ogress, have not ~e€n good examples of ~~~/ ! ~ ~ ~ 
if 1\ d /t-~ h «! c" d /1./ "J 'c~ ...k .fC... f>~ ~ ~ -t'h p~ ~d~ p~.-v-\ /-<~ 

democratic process! For many of us in the Flathead area, it has 

been a painful journey! As citizens, we were shut out of the 

negotiation process, told only what the negotiators wanted us to 

know, and misled as to the progress and content of the proposed 

agreement. We were told that there was no agreement, when one 

actually did exist. 

When 446 was introduced in the Senate, it was handled in a 

manner that precluded our testimony at the Committee hearings 

We would have opposed the bill, if we could have made it to the 

hearings. 

We still remained in the process -- and gained support across 

the State, as people had a chance to review the agreement and 

the bill. Very few liked what they read, and now, very little 

support for the bill comes from the general public. -II0'Ii+; .tS-, 
~--he- Fish, --Wi-ldl-i-f-e-aoo===l2:a-r:ks~o:p~:e M1d~me bu3.i-R9-SS 

p':w~rs who stand ..t~a·i:n eCDD/;olmica1ly -from -transactions-wi·t-h- -t-he 

'Ftibes 1-iked-wha-t-they- read .---'.Bhosa,;;;acrcSb.st i) l...ih~rincipal 

pyppor-t-er--s-Gi:-t.h i s-bil1 . 
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We oppose 446 because we cannot live with the provisions in 

the agreement that it supports. The bill, as written, allows 

the development of agr.eements that abrogate state 

responsibilities in fish and game management on tens of 

thousands of acres of state and private lands, and allows 

the shifting of legal jurisdiction over private lands, in 

subtle and not so-subtle ways, to Tribal Government. 

We oppose 446 unless it is amended to protect both citizen and 

state rights. 

We need protection from the present and future agreements 

entered into by the Department of Fish, Wildlife and Parks. 

The Department has amply demonstrated, by their actions; 

(negotiation process) and by their deed~ (the proposed agreement), 

their apparent disdain and disinterest for providing adequate 

f>5~ 

and appropriate save guards to the rights of Montana citizens, and 

to the state fish and game resources on state and private lands 

within Reservations. 

Specific examples of the failure$. included in the proposed , 
agreement are: 

1. No exclusion of jurisdiction over private land and 

citizens. 

2. The Reservation Management Board makeup composed 

of 4 Tribal members and three others. How can any 

fair decision be reached in matters that conflict 

with Tribal interests? 

3. Giving away all license fees and violation fines to 

the Tribes. Yet, the State still incurrs warden 

costs, fish planting costs and other management costs. 

4. Also important -- the attempt to force Montana non­

tribal citizens to go to Tribal court for fish and 

game violations on state and private land. 

The Department has also supported inclusions in 446 that are 

foreign to the concepts of state management of fish and game 

as well as citizen rights. For example: 



EXHIBIT-.I~"'~-=--"--"'­
DATE a .. ~\- Cf\ 
~f>b44b 

In the first version of the bill, provision was made 

to give free licenses and permits to Tribal members to hunt 

and fish anywhere in Montana, without mention of private 

land rights or qitical shortages of some big game. 

The giveaway of sportsmens' license fees, etc., with no 

accountability and no constraint as to use, except in the 

most gross terms. 

The lack of provisions to assure the protection of 

private land from tribal jurisdiction was particularly startling, 

in view of the continued demands of local citizens for this 

protection during the negotiation processl 

In view of the examples of the track record of the Department 

of Fish and Game leadership in this issue, we must have oversight 

to their agreements. 

Therefore, we can support 446, if appropriate amendments are 

made to it. Or, the bill should die in this committeel The 

alternative of killimg the bill is not, in our view, bad. 

We hear all kinds of threats of lawsuits and retribution on 

other state activities and other dire consequences, if the 

bill is not passed. These mostly come from the Tribal leaders. 

Management of the state of Montana must not be determined by 

threats and innuendos of uncooperative attitudes with Tribal 

Governments! 

446 needs much revisionl However, we want you to know we 

strongly support valid cooperative fish and game management 

between the state and the Tribes of Montana. 

We also support both Tribal and non-Tribal rights, but not at 

the expense of one or the other. 

We have four specific amendments. I will present one. 

We need the following amendment to give the legislature and 



EXHIBIT __ sriz:f1.~ __ -
DATE ,3 .. Q\-,a. -
¢ ~ 14" 

~'l~ ourselves the opportunity to assure that agreements entered 

into by the Fish, Wildlife and Parks provide for both states 

and citizens rights. 

We propose:in the Title, page 1, line 18, following the word 

agreement --

Providing that an agreement must be ratified by the 

next legislature. 

Page 4, line 19, following the word. agreement, add --

. ' 

The agreement must be ratified by a majority vote of 

each house of the legislature, at the next regular session, 

and if not ratified at that session, is void on date of 

adjournment. An agreement may not be signed while 

legislature is in regular session • 

u..n /e.5f I / 
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DATE .3· :;\-28 

Montana.'State 
House of Representatives 
Judiciary Committee 
Senate Bill 446 hearing 

HtM 44'0 

March 31, 1989 

I am Stan Ryan, of Polson. My talk is not going to be 
about Indians or non-Indians. My wife is 1/8 Cherokee, 
so I'm not going to get into that! ~ 

I want you to know that I am opposed to SB 446, because it 
does not satisfy my concerns about private land and 
the jurisdiction of it. 

Mr. Covey's suggested amendment about legislative 
ratification ended up with the words, "ratified by 
the next legislature". I submit to you the following 
amendment: 

._--==-:c... _-..-__ ----------.-------- --------
"Providing that the agreement may not regulate 

----
or include private lands within the reservation's 
exterior boundaries." 

Why am I concerned? The answer is as old as this republic and 
especially in this very independent-minded state of Montana. 
Private land and the no trespassing pertaining to it , is one 
of the main foundations of the nation. 

Thank you. 

~
) / 

•. ' '..()' 
c.:-7....-c_~~1--<-­

stan Ryan fI 
High\vay 93 
Polson, Montana 59860 

-
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MONTANA STATE 
HOUSE OF REPRESENTATIVES 
JUDICIARY COMMITTEE 
SENATE BILL # 446 HEARING 

MY NAME IS JOHN COCHRANE, I LIVE WITHIN THE FLATHEAD 
RESERVATION A~ BIG ARM, MONTANA, AND I OPPOSE SB 446 
TJNLESS PARAGRAPH F OF SECTION 1 OF THE THIRD READING 
IS AMMENDED TO READ AS FOLLOW: 

(f) policing such Indian and other lands for the 
protection of fish and game and recognizing 
that Tribal Courts do not have jurisdiction 
over non-tribal members, agreements shall 
provide responsibility for redress of fish 
and game violations in State Courts for non­
tribal members, or in Tribal Courts for tribal 
members. 

My reasons for wishing this amendment, is because Tribal 
court systems across the United States, are notorious for 
civil rights violations for both Indians and non-Indians. 
In fact, at this time, the U. S. Congress is considering a 
bill, S 517, titles "The Indian Civil Rights Amendments of 
1989". This bill, opposed by Tribal Governments, will help 
establish civil rights for Indians and non-Indians both in 
Tribal Courts. 

There are masny examples of improper treatment by Tribal 
Courts which would affect us if we go to Tribal Court. 

/ ,,/ '/ I -),1" ,-; 1 . 
;.-/ '/"-

-.- :; {~ i:-{1~'l" c---{~.--(;z-?,,-e-.... ->~/:.: --.#. ",- -, -. ./, • 

i 

/ John C. Cochrane 
~/" Box 263 

Big Arm, Montana 
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John Cramer 
391 LaBella Lane 
Polson, l'1T 5')360·, 

EXHIB1T..J&Z--'Q-----­
DATE' .3- .;\ .. R9 -
~ 5~ 44sto 

In order to consider the merits of SB446, you must get over the 

starry-eyed approach to terms such as: Indian, Cooperative Management, 

Cooperative A~reement and Historic Agreement. These terms have nothing 

to do \vith the merits of SB446. 

:';hat you now have, in Northwest ~lontana, is uncontrolled harvest 

of a limited resource by a group of tribal members. S3446 will allow this 

situation to occur throughout the State. The Tribal members presently 

hunt in their aboriginal hunting area \vith absolutely no concern for 

the wildlife resource. All they need nou is a 4-'vheel drive pick-up and 

a permit or two from the Tribal Council. No drawing, no limit, and in 

general no regulations to protect the resource. Do we need this situ-

ation allover the state and pay the Tribes $59,000 to $200,000 a year 

to do this to a 1 imi ted \vild life resource? 

The cooperative agreement bet\veen the Tribe and state does not 

apply to Tribal members, on or off the reservation. In S3446, the 

agreement and any regulations designed to protect the resource, developed 

by the FC.,rP in conjunction \'lith the Tri1:Jal resource people specifically 

do not apply to Tribal members. This leaves the protection of a limited 

resource totally up to non-Tribal members. This may not be adequate 

protection for grizzly bears, moose, sheep and goats especially when 

the other six tribes in the state have the same agreement. The annual 

hunter harvest of these big ~ame animals is based on the biological 

limits of each species by area and t~en t~ey are permitted on a lottery 

basis to in-state and out-of-state license holders. All Tribal members 

can obtain permits from the Tribal Council on request. SB446 will do 

nothing to control this situation and will only make a bad situation 

worse. S3446 must be amended to eliminate this resource problem or 

must be killed. 
/1 / ./ . I . I / 
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John Cramer 
391 La Bella Lane 
Polson, MT 5986? 

EXH\B\T __ ..,g~~(P,,-----

DATE .3'';;'\'' %9 
Page 1. Line 7, after reservation through line 11 -- ~ bt?> 44\0 

to hunt and fish throughout the State of Montana with state 
licenses and stamps and the right to participate in the 
present lottery drawings for all permitted species without 
charge. 

(B & C) Page 3. Line 6 through line 14 --

the state to issue all resident and non-resident hunting 
and fishing licenses, stamps and permits that are valid 
within the State of Montana. The Tribal members will receive 
state licenses and stamps and the right to participate in the 
present lottery drawings for all permitted species without 
charge. This would not precluee the Tribal members from 
exercising the oboriginal hunting rights. 

(D', Page 1. Line 11, after tribes through line 13 council 

authorizing revenues from the sale of licenses issued by the 
state on the reservation. 

Page 3. Line 19 through line 21 --

authorizing that portion of revenue from the sale of state 
licenses, permits and stamps to be remitted to the council 
for the purpose of a fish and wildlife program based on the 
percent of Tribal and non-Tribal land ownership within the 
bouridaries of the reservation. 

-
-





·, 

t.Atk'".,'rr.",,- ~~.... 1 ~ cl . tJ..,..1-Am ...... 1 .. .J'L 
_ (} -01h/~ ~ ,. .. 

. ~ ~~(j,~ ~f""A"-' I J.u:A~ d J)~~I kA~- I 
- - ... ~ ~~Cii.~~ £h;i(U~~J.~ Aam.cf4 vZIi~ I 
C~ ~ .... CkH0 ~J L;'~ ~~~, t~ ~ n~ ~ J /J1nk.1J'\.6-_, 

i 



EXHIBIT. e1S - r 
DATE .3-:;\ - ctfl 
¢5£1> !db 



u 

-

-

.---_ .. _-_ .. ,._-­
- .-~ .. -.. --..~--"~--.. --.--. -_. 

PAGE 2 

EXHIBIT 6f\ .: ...• I 
DATE :;-;;\-5'>'1 
~_~_~41o. 'x· I 

MarcWiI!lon 
Etlitor & Publis~r I 

Ginny Wilson 
Associllk Editor 

A nation in a county 
H you want to understand the depth of the problems 

between tribal members and non-tribal members on the 
Flathead Indian Reservation all you have to do is read a brief 
Associated Press story about Japanese officials visiting the 
reservation. . 

It read: . 
PABLO (AP) - Five Japanese business and religious 

leaders will visit ti,e Flathead Indian Reservation next week 
to discuss cultural and busilless issues, officials of the Con­
federated Salish and Kootenai Tribes say. . 

"We're going to look at developing a relationship tllat is 
mutually beneficial for both nations," said Velda Shelby, 
who is helping coordinate the trip ... 
. The tribes take very seriously their status as a "sovereign 
nation," granted to them in the Hellgate Treaty and in subse­
quent court rulings. They demand - and have the legal 
authority to back it up - to be treated as a nation on Ule 
same level as Japan. 

That's why some tribal members sometimes scorn the 
authority of Lake County and even the state government. 

Maybe now that Mike Mansfield has retired as ambassador 
to Japan he'd consider an assignment as ambassador to the 
Flathead Indian Reservation. 

We're going to need the wisdom of a Mansfield - (ir a 
Solomon - to resolve the long-term problems that exist 
between the residents of this country and the soverei~n 
nations such as the Confederated Salish and Koo~emll Tribes. 

L.D. Grolll 

AS50CUZU Mlil 

f I'·: 
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BILL # SB 446 

DATE March 31, 1989 

EXHIBIT-tt;..,J;.\l-........ _, 
DATE ::;-3\ - $9 

MONTANA FARM BUREAU FEDERATIOiji!;f, 44 b 
502 South 19th • Bozeman, Montana 59715 

Phone: (406) 587·3153 

TESTIMONY BY: Valerie Larson 

SUPPORT _____ _ OPPOSE ____ ....:o,.£p,.£p...;o-=s-=e __ 

Mr. Chairman, members of the Committee, for the record, my name is 

Valerie Larson, representing over 3600 Farm Bureau members from throughout 

Montana. 

Mr. Chairman, I rise in opposition to Senate Bill 446/ Farm Bureau 

believes that non-tribal citizens and their lands inside reservation boundaries 

should be governed by the state of Montana and not be under tribal jurisdiction. 

Without the proposed amendments, Farm Bureau opposes Senate Bill 446, 

and urges a DO NOT PASS. 

Thank you. 

4"" 
SIGNED :-fL' _'tt_~t_2t:_,,_~' -H-..::.........::-------

FARMERS AND RANCHERS UNITED 



HOUSE OF REPRESENTATIVES 
JUDICICARY COMMITTEE 

March 31,1989 

My name is Ralph Johnson. I am president of the East Slope 
Taxpayers' Association and owner-operator of a taxpaying farm 
and ranch on the Blackfeet Indian Reservation in Montana. The 
Taxpayers' association was formed six years ago when the 
Blackfeet Tribal Council not only opposed state jurisdiction 
of all water rights with the Reservation but at the same time 
started proceedings on a business tax or license, the latter 
of which went into effect December, 1983. 

In December, 1986, the Blackfeet Council inacted Tribal 
Ordinance 80, which is a possessory intrest tax of all lands 
within the exterior boundaries of the Blackfeet Reservation, 
regardless of whether they are owned in fee, whether they be 
allotted or Tribal lands, or whether they be otherwise held. 

Twelve years ago Congressmen Meeds remarked to the U.S. 
House of Representatives on November 3, 1977 in regards to 
H.R. 9950, a bill he introduced which would define the 
limits of State and Tribal regulatory power. In it he said, 
"The American Indian has a very rich and unique culture. He 
should be given every right to practice that culture. But the 
American Indian is also an American citizen. He lives amoung 
American citizens. Ways can be found to prevent the collision 
of his uniqueness as an Indian and the rights of other 
Americans, including Indians, under the Constitution." 

We believe the best way to prevent such a collision would be 
to secure all deeded lands on Indian Reservation under State 
and County jurisdiction. This would create a positive 
atmosphere for a strong economic base for jobs and industry 
but would in no way interfere with the rights of tribal 
governments as they would still have jurisdiction over tribal 
and trust lands. 

These and other tribal ordinances are creating an anti­
business climate here so that any person, member or non­
member, who has a business (farmming and ranching included) 
or ever hopes to open a business is completly discouraged 
from doing so, and is investing elsewhere. This creates a 
more depressed economic situation and futher erodes an 
already depleted job market! In such a clouded climate how 
long can the few taxable businesses last? 

Without the removal of deeded lands from the threat of tribal 
jurisdiction the never-ending struggle between Indians and 
non-Indians will only be perpetuated. This is not a problem 
either group has created, but rather it is the failure of 
Congress to define Tribal and State jurisdiction within the 
exterior boundaries of Indian reservations. This lack of 
authority by Congress concerning tribal jurisdiction has led 



to a direct conflict of interests between tribal aspirations 
and the Constitutional rights of American citizens. 

The United States government has advocated certain 
responsibilities, constitutional guarantees, treaties, laws 
and court decisions that uphold the rights of tribes. But 
what about the rights and constitutional guarantees of the 
other American citizens that are alienated by these same 
policies? 

I found Section I of the Fourteenth Amendment (adopted July 
28, 1868) appropriate to our subject and, therefore, will 
close with it as follows: ItAll persons born or naturalized 
in the United States,and subject to the jurisidiction 
thereof,are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; nor 
deny to any person within jurisdiction the equal protection 
of the laws. 1t 

We oppose S.B. 446 as is unless it can be ammended to protect 
the rights of all citizens. And we believe that where Tribal 
desires collide with Constitutional principles, the Tribes 
intrests must yeild. 

Thank you for your time. 
Sincerely, 

Ralph L. Johnson,president 
East Slope Taxpayers Ass. 
Box 788 
Browning, Mt. 59417 
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11338 Hillside ~oad 
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Hon. John Hercer 
1linori ty Whip 
House of Representatives 
State of 'HontGna 
Helena, MT ' 

Dear John: 

Harch 23, 1989 

In an attempt to come to some middle ground for SB.4/~6, 
enclosed is a reVlri te of SB.4L~6 with suggeste_d chB:nges, 
additions, etc. 

While you may not agree \'1i th all of them, at least it 
will give you an understanding as to how the Bill can be 
tightened and perhaps more palitable to most residents 
on the reservation~ as well as State-wide concerns. 

As you can imagine, i have Epent hours on this and 
incorporated some of the thoughts others have expressed 
as to their opposition of the present Bill. Others are 
my own. 

Please feel free to contact me should you have any questions, 
comments, etc. 

Good luck! 

Enclosures 

cc: Other Legislators 
County Commissioners, Lruce 

~ 

". ,o.~ 
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elled
 

out in
 T

reaty
. 

S
ales re

stric
te

d
 on 

th
e F

lath
ead

 R
eserv

atio
n

 
o

n
ly

. 

E
arm

arks 
th

e m
onies sp

c
ific

a
lly

, and a 
p

lan
 

a
s ",ould be 

th
a
t o

f th
e
 s

ta
te

 o
f l.11ontana 

A
ll 

fin
e
s, 

e
tc

., 
to

 be 
in

 acco
rd

an
ce w

ith
 

a
ll o

th
er areas as if

 under Fi'JP 

S
ta

te
 and C

ounty T
axpayers a

re
 e

n
title

d
 to

 
D

istric
t co

u
rt 

expenses 

W
ild

life in
c?u

d
es a

ll -
ex

cep
t 

fish
 as sta

te
d

 
N

o
n

-in
d

ian
s are excluded 

from
 T

rib
a
l C

o
u

rts 
estab

lish
ed

 by F
ed; 

S
ta

te
 can

n
o

t 
g

iv
e aw

ay rig
h

ts 
no 

ap
p

eal sy
stem

, 
e
tc

. 
M

ust 
be g

u
aran

teed
 in

p
u

t; 
B

oard 
can ap

p
ro

v
e 

o
r d

isap
p

ro
v

e -
could a

lso
 

com
e 

to
 v

o
te by 

th
o

se a
t h

earin
g

s. 

* 
In

se
rt: 

N
ew

 
(co

n
tain

ed
 in

 S
ec. 

1 
(i) 



~
 

iii 

T
 EN

A
CTED

 BY 
TH

E 
LEG

ISLA
TU

R
E 

O
F TH

E 
STA

TE 
.10N

TA
N

A
: 

SEC
TIO

N
 

1
. 

S
e
c
tio

n
 8

7
-1

-2
2

8
, !-lC

A
, 

is
 am

ended 

~
 ~
 '¥

'8
7

-1
-2

2
8

. 
A

greem
ent 

v
;ith

 
In

d
ian

s 
co

n
cern

in
g

 
..... l~nting an

d
 
fish

in
g

 --
In

d
ian

 
tre

a
ty

 o
f 

1
8

5
5

. 
( 1

) 
\'lh

ereas, 
by 

tre
a
ty

 o
f Ju

ly
 

1
6

, 
1

8
5

5
, 

b
eh

:een
 

th
e
 U

n
ited

 S
ta

te
s o

f A
m

erica an
d

 th
e
 
co

n
fed

erated
 

trib
e
s
 o

f 
th

e
 F

la
th

e
a
d

, K
o

o
ten

ai, 
¥1nd 

U
pper 

P
end 

O
re

ille
 
In

d
ia

n
s, 

th
e
 
trib

e
s 

h
av

e 
c
e
rta

in
 rig

h
ts 

to
 
fish

 
an

d
 
u

ri v
i
l
e
~
e
s
 

o
f h

u
r.tin

r;, 
in

 
conm

on, 
an

d
 v

:h
ereas, 

it ap
p

ears 
to

 be 
to

 
th

e
 

com
m

on 
ad

v
an

tag
e 

o
f th

e
 
s
ta

te
 an

d
 

In
d

ian
 
trib

e
s
 

to
 

c
o

o
p

e
ra

te
 
in

 m
a
tte

rs in
v

o
lv

in
g

 h
u

n
tin

g
 an

d
 

fish
in

g
. 

T
h

erefo
re 

th
e
 d

ep
artm

en
t m

ay 
n

e
g

o
tia

te
 

an
 ag

reem
en

t w
ith

 th
e
 
c
o

u
n

c
il o

f th
e
 

C
o

n
fed

erated
 S

a
lish

 an
d

 K
o

o
ten

ai 
trib

e
s
 
o

f th
e
 

F
la

th
e
a
d

 In
d

ia
n

 re
se

rv
a
tio

n
 
fo

r 
th

e
 
p
u
~
p
o
s
e
 

o
f: 

(a
) 

a
u

th
o

riz
in

g
 in

d
iv

id
u

a
ls 

to
 se

rv
e
 on a 

o
ta

te
-trib

a
l c

o
o

p
e
ra

tiv
e
 b

o
ard

 
to

 
d

ev
elo

p
 h

u
n

tin
g

 
an

d
 

fish
in

g
 re

g
u

la
tio

n
s, 

v
.rild

life m
an

afem
en

t, 
an

d
 

d
e
c
isio

n
s re

g
a
rd

in
e
 u

u
b

lic 
h

e
a
rin

g
 in

u
u

t. 
T

he 
B

o
ard

 w
ill 

c
o

n
sist 

o
f 

th
e 

fo
llo

w
in

g
: 

1
-T

rib
a
l C

o
u

n
cil 

r;er:lber, 
1 S

ta
te

 o
f l-iontana 

Fi'iP; 
3-L

andor.'ners 
o

f 
80 a

c
re

s 
o

r 
m

o
re, 

to
 b

e saected
 

from
 
trib

a
l an

d
 

n
o

n
-trib

a
l 

m
m

ersh
iu

s 
on 

a 
n

ro
n

e
rt?

 ra
tio

, 
and 

. 1
-0

ff-re
se

rv
a
tio

n
 c

itiz
e
n

. 
R

eim
bursem

ent 
to

 
su

ch
 

in
d

iv
id

u
a
ls 

ex
p

en
ses in

 acco
rd

an
ce v

;ith
 2

-1
8

-5
0

1
 

t
h
r
o
u
g
~
 2

-1
8

-5
0

3
. 

I 
... 1 

I 
.. 1 

I 
.1 

. 1 
• 

• 

A
s 

sta
te

d
 in

 T
reaty

 o
f 1855 

E
xpands 

d
u

tie
s 

o
f B

oard m
em

bers 

P
u

b
lic 

h
e
a
rin

g
s 

fo
r 

in
n

u
t in

ste
a
d

 o
f com

m
ent. 

S
p

e
c
ific

a
llJ

T
 
o

u
tlin

e
s B

oard r:1em
bers 

L
a
n
d
o
~
n
e
r
s
 

to
 

b
e 

d
efin

ed
: 

O
ff-re

se
rv

a
tio

n
 
c
itiz

e
n

: 
h

u
n

te
r, 

l
a
n
d
o
~
n
e
r
,
 

e
tc

., 
o

p
en

-m
in

d
ed

. 

• 
• 

• 
.. 

• 
• 

• 
• 

• 
• 



.... 
n

"
'e

 ~ .
-

? 
<' 

.. 
1;1;; • .. 

~
 

N
,. 

Il}l. 
N

,!>. 

(b
) 

dO
ing w

hat in
 its

 
judgm

ent is
 n

e
c
e
ssa

ry
 

by 
v;ay 

o
f g

ra
n

tin
g

 to
 
trib

a
l In

d
ian

s s
ta

te
 p

e
rm

its 
to

 h
u

n
t and 

fish
 
o

ff re
se

rv
a
tio

n
 on 

open an
d

 
u

n
claim

ed
 la

n
d

s, 
in

 
com

m
on, 

an
d

 in
 acco

rd
an

ce w
ith

 
S

ta
te

 
r
e
~
u
l
a
t
i
o
n
s
 

a
s 

to
 
se

a
so

n
s, 

n
errn

its, 
and 

stam
n

s, 
to

 b
e issu

e
d

 w
ith

o
u

t 
ch

arg
e 

to
 
th

e
 

In
d

ian
s 
~
h
o
 
~
r
e
 

!
~
e
r
.
l
b
e
r
s
 .. ~ 

(c
) 

issu
in

g
 
jo

in
tly

 w
ith

 th
e
 c

o
u

n
c
il h

u
n

tin
g

 
an

d
 
fish

in
g

 lic
e
n

se
s, 

p
e
rm

its, an
d

 stam
p

s on 
th

e
 

F
la

th
e
a
d

 R
eserv

atio
n

 
to

 
In

d
ia

n
 an

d
 n

o
n

-In
d

ia
n

, 
an

d
 

reco
g

n
ized

 a
s v

a
lid

 
fo

r 
h

u
n

tin
g

 an
d

 
fish

in
g

 
th

ro
u

g
h

o
u

t 
th

e
 s

ta
te

 o
f I·-lontana 

fo
r R

esid
en

t 
n

o
n

­
In

d
ia

n
. 

(d
) 

a
u

th
o

riz
in

g
 a

ll rev
en

u
es 

c
o

lle
c
te

d
 from

 
sa

le
 o

f 
jo

in
t lic

e
n

se
s, p

e
rm

its, and 
stam

p
s 

2
Q

 

th
e
 F

la
th

e
a
d

 R
eserv

atio
n

 
to

 b
e re

m
itte

d
 

to
 

th
e
 

c
o

u
n

c
il 

fo
r 

th
e
 p

u
rp

o
se o

f a 
fish

 and 
~
~
l
d
l
i
f
e
 

p
ro

g
ram

 a
s w

ould b
e c

a
rrie

d
 
~.ut 

by th
e
 S

ta
te

 
F~·.rp 

ap
n

ro
v

ed
 

fo
r 

s
ta

te
 la

n
d

s. 

(e
) 

T
ra

n
sfe

rrin
g

 to
 
th

e
 co

u
n

C
il, 

a
fte

r 
s
ta

te
 

d
is

tric
t 

c
o

u
rt 

e
~
:
n
e
n
s
e
s
,
 

th
e
 rem

ain
d

er 
o

f fin
e
s 

an
d

 re
s
titu

tio
n

 c
o

lle
c
te

d
 in

 s
ta

te
 c

o
u

rt 
fo

r 
fish

 
an

d
 \,:ild

life
 v

io
la

tio
n

s \7
ith

in
 re

se
rv

a
tio

n
 b

o
u

n
d

aries 
fo

r 
u

se 
in

 a 
m

u
tu

ally
 ap

n
ro

v
ed

 
fish

 an
d

 \'lild
life

 

~
r
o
g
r
a
m
.
 

p
c
,. 

p;n .. 
n

N
 
~
 

'HI,. 
~
 .,. 

T
h

is is
 p

ro
b

ab
ly

 th
e
 m

ost 
im

p
o

rtan
t 

o
f 

issu
e
s, and 

ex
p

ressed
 w

id
ely

 a
s a 

co
n

cern
. 

U
ses T

reaty
 lan

g
u

ag
e; 

an
y

 p
erm

it 
fo

r 
th

e
 p

ro
te

c
tio

n
 o

f c
e
rta

in
 sp

e
c
ie

s 
m

ust 
be ad

h
erred

 to
 b

y
 In

d
ia

n
s, a

s 
w

ell 
a
s 

open 
seaso

n
s, 

e
tc

. 

N
u

st 
lim

it sa
le

 to
 

"O
n 

R
eserv

atio
n

 
O

n
ly

"; 
n

o
n

-In
d

ian
 re

sid
e
n

t. 

R
e
ite

ra
te

s 
"R

eserv
atio

n
 sa

le
 o

n
ly

" 

P
ro

te
c
tio

n
 o

f S
ta

te
 la

n
d

s a
s if

 S
ta

te
 

w
ere in

 ch
arg

e, and p
ro

g
ram

 sta
te

-w
id

e
. 

N
o

n
-In

d
ian

 
(o

r In
d

ian
) 

ta):p
ay

ers m
ust 

b
e p

ro
te

c
te

d
 a

s th
ey

 p
ay

 
th

e
 ta

x
e
s; 

C
o

o
rd

in
atio

n
 betw

een S
ta

te
 an

d
 T

rib
a
l 

fo
r 

S
ta

te
 and T

rib
a
l laN

a m
anagem

ent 
fis

h
/ 

w
ild

life
. 

~
 



(f) 
en

fo
rcin

g
 h

u
n

tin
g

 an
d

 
fish

in
g

 re
g

u
la

­
n

s 
on S

ta
te

 an
d

 
fee 

lan
d

s 
on 

th
e
 F

la
th

e
a
d

 
e
rv

a
tio

n
 in

 acco
rd

an
ce \'lith

 S
ta

te
-w

id
e
 

u
la

tio
n

s, an
d

 T
rib

a
l lan

d
s in

 acco
rd

an
ce 

-
-, 

~
.
'
.
 
T

rib
a
l re

g
u

la
tio

n
s 

fo
r 

th
e
 p

ro
te

c
tio

n
 

o
f 

fish
 an

d
 v

!ild
life

. 

(g
)v

io
la

tio
n

s re
su

ltin
g

 in
 
fin

e
s, 

re
s
titu

tio
n

, 
o

r o
th

e
r im

posed 
c
o
n
~
i
t
i
o
n
s
,
 

m
u

st 
b

e in
 acco

rd
an

ce w
ith

 S
ta

te
 F

ish
 an

d
 

~
i
l
d
l
i
f
e
 

sch
ed

u
les o

r 
p

o
lic

ie
s on S

ta
te

 
an

d
 

fe
e
 

la
n

d
s 

(h
) 

th
a
t 

th
e
 T

rib
e
s and 

th
e
 S

ta
te

 w
ill 

p
ro

v
id

e
 

eq
u

al num
bers 

o
f gam

e 
w

ard
en

s in
 
c
ro

ss­
d
~
p
u
t
i
z
a
t
i
o
n
 

on 
th

e
 F

lath
ead

 R
eserv

atio
n

 
fo

r 
th

e
 
so

le
 p

u
rp

o
se o

f p
ro

te
c
tio

n
 o

f 
fish

 an
d

 
gam

e, 
an

d
 
fo

r 
th

e
 re

sp
o

n
sib

ility
 o

n
ly

 o
f re

d
re

ss 
o

f 
fish

 an
d

 
gam

e 
v

io
la

tio
n

s 

(i) 
a
ll g

iv
en

 rig
h

ts" to
 p

riv
a
te

 lan
d

m
m

ers 
~'fill-

"not 
b

e d
im

in
ish

ed
 in

 an
y

 w
ay 

by 
th

is
 

le
g

is
la

tio
n

 o
r 

co
n

tain
ed

 in
 th

e
 A

g
reem

en
t, 

in
c
lu

d
in

g
 th

e
 rig

h
t 

to
 
c
lo

su
re

 o
f la

n
d

s 
to

 
tr.e

sp
a
ss, 

h
u

n
tin

g
 an

d
 
fish

in
g

;in
c
lu

d
in

g
 lan

d
 ow

ner 
p

erm
issio

Jl 
fo

r 
an

y
 re

p
re

se
n

ta
tiv

e
 o

f 
th

e
 T

rib
e
s a

n
d

/o
r S

ta
te

 
fC

'r 
an

y
 reaso

n
s.", 

N
~
 

C
la

rifie
s re

g
u

la
tio

n
s a

s 
to

 S
ta

te
-w

id
e
 

fo
r S

ta
te

 an
d

 
fee 

(p
riv

a
te

) 
la

n
d

s; 
R

eg
u

latio
n

s a
s to

 T
rib

a
l L

ands 

N
ew

 

C
la

rifie
s fin

e
s, 

e
tc

., in
 acco

rd
an

ce w
ith

 
S

ta
te

-w
id

e
 

on S
ta

te
 and 

fee 
(p

riv
a
te

) 
la

n
d

s 

N
e\'.' 

C
la

rifie
s \'Iho 

w
ill be 

G
am

e 
W

ardens; 
eq

u
al 

em
ploym

ent; 
cro

ss 
d

e
p

u
tiz

a
tio

n
 o

f b
o

th
; 

N
o

n
-T

rib
al 

can
 be 

used 
o

ff R
eserv

atio
n

. 

N
e\'.' 

P
riv

a
te

 lan
d

o
w

n
ers 

do 
n

o
t 

lo
o

se
 an

y
 rig

h
ts

 
to

 
govern 

th
e
ir ow

n 
la

n
d

s; 
R

eq
u

ires S
ta

te
/T

rib
a
l re

p
re

se
n

ta
tiv

e
 p

erm
issio

n
 

to
 

e
n

te
r la

n
d

s; 
re

p
e
a
t 

o
f E

astern
 N

ontana 
in

cid
en

ce n
eg

ated
 by lan

g
u

ag
e in

c
lu

sio
n

. 
L

andow
ners 

h
av

e rig
h

t 
to

 know
 

w
ho 

is
 on 

.th
e
ir la

n
d

s an
d

 fo
r 

w
hat 

p
u

rp
o

se. 



P
age 5 (g

) 
in

 g
en

eral c
a
rry

in
g

 o
u

t 
th

e p
u

rp
o

ses 
o

f th
is se

c
tio

n
 • 

......... '. 
(2

) 
m

av 
n

o
t be 

sim
e
d

 Y
/hile 

th
e 

n
o

t 
in

 
r
e
~
u
l
a
r
 

se
ssio

n
, and 

th
e req

u
irem

en
ts o

f T
itle

 
1

8
, 

ch
ap

ter 
11 

(3
) 

PR
IO

R
 TO 

CO
N

CLU
D

IN
G

 
m

m
ER 

TH
IS 

SEC
TIO

N
, 

TH
E D

EPA
R 

. 'N
T 

SH
A

LL 
HOLD 

PU
B

LIC
 

H
EETIN

G
S, 

A
FTER 

PRO
PER 

RUB 
N

O
TIC

E 
OF 

TH
E N

EErIN
G

S 
HAS 

BEEN
 

G
IV

EN
 AND 

TH
E PR 

SED
 

A
G

R
E

E
N

E
N

T 
HAS 

BEEN
 HADE A

V
A

ILA
BLE FO

R 
PU

BL 
R

EV
IEW

, 
TO A

FFO
RD

 
IN

PU
T 

ON TH
E 

CO
N

TEN
TS 

OF TH
E 

A
G

REEH
EN

T AND 
TO 

B
E 

CO
N

SID
ERED

 
B

Y
 TH

E 
EST.'iB

LISH
ED

 
NAHED 

B
O

A
R

D
 

A
N

D
/O

R
 A

 VOTE 
BY TEO

SE 
IN

 
A
T
T
~
H
D
1
\
N
C
E
 

AT 
TH

E H
E

A
R

IN
G

(S). 

(4
) 

TH
E 

STA
TE LEG

ISLA
TU

R
E M

UST 
HAVE TH

E A
G

REEl1EN
T 

AT 
TH

E 
B

EG
IN

N
IN

G
 

OF A
 LEG

ISLA
TIV

E SESSIO
N

 FOR 
R

E
V

IE
:'! AND 

R
A

TIFIC
A

'l'IO
N

 D
U

RIN
G

 TH
E LEG

ISLA
TIV

E 
SE

SSIO
N

. 
TH

E 
A

G
R

E
E

N
E

N
T [,ruST 

BE R
A

TIFIED
 

BY 
H

A
JO

R
ITY

 V
O

TE 
OF 

EACH H
O

U
SE 

OF TH
E LEG

ISLA
TU

R
E. 

SU
CH

 R
A

TIFIC
A

TIO
N

 
HUST 

BE 
H

I ACCORDANCE 
~'!ITH 

ANY 
LEG

A
L R

EQ
U

IR
EH

EN
TS. 

'. 

Sam
e 

P
reclu

d
in

g
 any sig

n
in

g
 o

f an
 agreem

ent 
d

u
rin

g
 th

e p
erio

d
 th

e 
le

g
isla

tu
re

 is
 

n
o

t 
in

 sessio
n

; 
re

q
u

ire
s le

g
isla

tu
re

 
ap

p
ro

v
al. 

A
dds 

c
la

rific
a
tio

n
 

C
hanges 

"com
m

ent" 
to

 
"in

p
u

t"; 
S

u
g

g
ests th

a
t 

"in
p

u
t" w

ill have im
p

act 

N
ew

: 
~
e
v
i
e
w
e
d
 and 

ag
reem

en
t m

ust 
b

e 
by le

g
isla

tiv
e
 b

o
d

ies. 
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EXHIBIT_,,""':A-.. ____ _ 

': .{ 

• DATE..~ .. ~\-W 
HI.$b---,4-1I.......l..XIo __ 

... ( 
I 
I 

1iIIIt' 

, . ~.,' .... \. 
, \ , 

, r
,J 

...... / 1\ ..... 

J,,/ "', 1\" 
': ;1/ (~)) ; 

" \ , ,./"' )' I, ~ 
, . "f, . ,rSec. A 

I f 1 I , 
I . fl' i ' 

, t' Tribal powers are not implicitly divested by virtue of the Tribes' 
"f""\ dependent status. This Court has found such a divestiture in cases 

,/J" /1 \. \ ,:here the ex~se of, tri~al. f!~~reignty wo~ ~nconsistent with the, \V,I, ',: \,:-J\ 
,/" 1,' '\ '. 0, verriding interests of the National Government, as when the Tribes ~ /\ 
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, ) ;seek to engage in foreIgn relations, alienate their lands to non-Indians (' I "J " 
IiiII (~J' l "I' without federal consent, or prosecute non-Indians in tribal courts ' '')'' / \~, 

,) 1\,' which do not accord 'the fulLprotections of the Bill of Righ!§. In the/: ,/ \(.. / 
,i.",." J' '\ V present case, we cal} see no overriaing federal interest that would ) I } A 
\:;" \'jr \ \\'/ necessarily be"1'i1iStrated by tribal taxatIon. And evenlltfie-State's ~ \l- ,t" )'" 

iIII ; I, l'~ ,"\, L ~\! interests were ImpTIcated by the tribaT'taxes, a question we need not 'I)} ,J :,)1\' ),:; k \ \,0, "{\1'/ ( decide, it must be remembered that ribal o.y~!,~i nt i .de endenLon. 1{ ,\ fJ t, V' 
\t,i~Vt/' ~~i~te to o.n.y the~~er~ Gover~men~t ~~!E~,~tg~ If' I: )," ',,' 

l1li I.), \~', . Id. at 152-154 ...,., ' •. =---==-=.. d~' ,ll ,/ 
'zV' / , .;)) Then the following three cases ensued. --- .. ) ~ L' '/\ ! 

\~ ,~IYV@" MONTANA v. UNITED STATES /. ~/."", \ 
" iW' I !f~ \ ./): r United States Supreme Court, 1981. 

, " 1\ ,)' ,r: 450 U.S. 544, 101 S.Ct, 1245, 67 L.Ed.2d 493. 
'1\,' ~\'\i ~ ~ ... 

./ \Ji Y Ji \ ,C\ JUSTICE STEWART delivered the opinion of the Court. [The case 
fi \'\;:vr;.)l involved tribal regulation of duck hunting and trout fishing by non­
,~, :\y / Indians within the boundaries of the Crow Reservation. The Court 

..' ~ \Y first held that title to the bed of the Big Horn River, a navigable 1 
~ .(1~) l<J;' watercoy!se, pissed to the State of Montana at the time of statehood:.... ' 
d, \I ""That portion or. the oJ*rtion is reprinted at page 189, supra. The Court 

'\ then turned to the question of ..!:ibal regulation of non-Indians on that 
.. ~ :}.. portion of the Big Horn River within the reservation.] 

ff"~' . -- · · · .. 
.. 
• 

• 

• 

• 

• 

III 

Though the parties in this case have raised broad questions about 
the power of the Tribe to regulate hunting and fishing by non-Indians 
on the reservation, the regulatory issue before us is a narrow one. The 
Court of Appeals held that the Tribe may prohibit non-members from 
hunting or fishing on land belonging to the Tribe or held by the United 
States in trust for the Tribe, 604 F.2d, at 1165-1166, and with this 
holding we can readily agree. We also agree with the Court of Appeals 
that if the Tribe permits non-members to fish or hunt on such lands. it 
may r condition their entry by charging a' f~e or establishing bag and 
creeI1imits. What remains is the question or the power of the Tribe to 
regulate non-Indian fishing and hunting on reservation land owned in 
fee by non-members of the Tribe. _The Court of Appeals held that, with 
respect to fee-patented lands, tJle Tribe ma regulate, but may not 

• prOhimt, hunting l!nd fishin - . t owners or b 
those, s1!.ch as tenants or employees, wl,!Q§e occu~cy is authorized by 
"the owners. The court further held that tqe Tribe may totally prohibit 
hunting and fishing on lands withi~ the r~serv.ation 9wned by oon­
Indians who do not occuPY that land. . . 

The Court of Appeals found two sources for this tribal regulatory 
power: the Crow treaties, "augmented" by 18 U.S.C. § 1165, and 

" 

) , 

,t \ 
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EXAlbl i:sa 
DATE ,'ll,. 5\ Of $9 :r: 
~..5bM~ 

Ch. 4 

"inherent" Indian sovereignty. We believe that neither source sup­
ports the court's conclusion. 

A 

The purposes of the 1851 Treaty were to assure safe passage for 
settlers across the lands of various Indian tribes; to compensate the 
Tribes for the loss of buffalo, other game animals, timber and forage, to 
delineate tribal boundaries; to promote inter-tribal peace; and to 
establish a way of identifying Indians who committed depredations 
against non-Indians. As noted earlier, the Treaty did not even create a 
reservation, although it did designate tribal lands. See Crow Tribe v. 
United States, 284 F.2d 361, 364, 366, 368 (Ct.Cl.). Only Article 5 of I \ 
!.hat Treaty referred to hunting and fIshing, and it merely provided .th~ .. t ( 
the 8 signatory trIbes 'rao not surrender the privilege of hunting, 
'flShmg, or_~~~~~any::§!-tf.i~~ £r~q~ COuItFryheretofore c(~~_ 

. scribed." 11 Stat. 74~e~Treaty nowhere suggested that Congress· 
intended to grant authority to the Crow Tribe to regulate hunting and 
flShing by non-members on non-member lands. Indeed, the Court of 
Appeals acknowledged that after the Treaty was signed non-Indians, as 
well as members of other Indian tribes, undoubtedly hunted and fished 
within the treaty-designated territory of the Crows. 604 F.2d, at 1167. 

The 1868 Fort Laramie Treaty, 15 Stat. 649, reduced the size of the 
Crow territory designated by the 1851 Treaty. Article 2 of the Treaty 
established a reservation for the Crow Tribe, and provided that it De 
"set apart for the absolute and undisturbed use and occupation of the 
Indians herein named and for such other friendly tribes or individual 
Indians as from time to time they may be willing, with the consent of 
the United States, to admit amongst them. • .," (emphasis added) 
and that "the United States now solemnly agrees that no persons, 
except those herein designated and authorized so to do. • • shall 
ever be permitted to pass over, settle upon or reside in the territory 
described in this article for the use of said Indians. • • ." The 
treaty, therefore, obligated the United States to prohibit most non­
Indians from residing on or passing through reservation lands used and 
occupied by the Tribe, and, thereby, arguably conferred upon the Tribe 
the authority to control flShing and hunting on those lands:~. But that 
authority could only ex~nd to land on~hich the Tribe exercises 
-<'absOlute and undisturbed use~ildoccJipation."-And it is clear that 
thequantityof sqGh lanc:fwas ~substantially reduced by the allotment V 

~ and' alfenation~oftribal lanCiSas a resulf of the passage of the General J 
fAllotment Act of 1887,25 U.S.C. § 331 et seq., and the Crow Allotment 

Act of 1920, 41 Stat. 751. If the 1868 Treaty created tribal power to r 

I restrict or prohibit non-Indian hunting and fishing on the reservation, 
that power cannot apply to lands held in fee by non-Indians. 

(

4 6. The complaint in this case did noV cle referred only to "unoccupied lands of 
allege that non-Indian hunting and fishing the United States," viz., lands outside the 
on reservation lands has impaired this reservation boundaries, and is accordingly 
privilege. not relevant here. . 

I 7. Article IV of the Treaty addressed I-~··· ' ! hunting rights specifically. But that Arti-
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In Puyallup Tribe v. Washington Game Department, 433 U.S. 165 
(Puyallup /I!), the relevant treaty included language virtually identical 
to that in the 1868 Treaty of Fort Laramie. The Puyallup Reservation 
was to be "set apart, and, so far as necessary, surveyed and marked out 
for their exclusive use. • • [and no] White man [was to] be permit­
ted to reside upon the same without permission of the tribe. • • ." 
See id., at 174. The Ruyallu~'!'!i~~ argued that those words amounted 

EXHIBIT. .... , .. :tt ...... __ 
DATE .3-Ql-ffi 
~.5f>. ~\C~_ 

. to a grant of authority to fish free of State interference. But this Court 
, ,/ I i ll~rejected that argument, finding, in part, that it "clashe[d] with the 

.. "/:l.'~~. \(;}~subsequent history of !!HL!~s~rvat!op. • .," ibid., ~otab!YJ~o acts o( ,./',,:: < !-t ... ~".-C""-"'--r .. i 
. \ ) 1/ ~' \;' ~n[l'~ss under which the Puyallups alienated, in fee simple, the great /~ j"..... . 

o - I,'~ / malonty of the lands in the reservation, including all the land abutting .. " , . .-, L-

. . ' ,,~ r ~ the Puyallup River. Thus, "[n]either the Tribe nor its members contin-
~, '; ~ 1/ t ue to hold Puyallup River fishing grounds for their 'exclusive' use." 

'1: reservation lands must be read in light of the subsequent alienation 
1M _~ of those lands. Accordingly, the language of the 1868 Treaty provides 
.... .J7J:'. I ( I ,~EPort for Crib.al authontyt;OregUlite hunting and fishing<:)n land 
.~ ... , : ~t \.. .. I.)}~ .owned by non-Indlan~ --

.... y J ~ 1/ The Court of Appeals also hel<\ th. at the .. fed.eral trespass statute, 18 
'! II.tf~ J.' " U.S.c. § 1165, somehow "au~en~e~" tpe Trlbe~lato.. owers . ~9 r1- over non-In.dian land. [The Supreme Court held that section 1165, 

." (' \. ~ -which makes it a federal offense to enter Indian lands to hunt or fish 
~,O~' V -witheut permission, is limite~ to lands held in tru~~. ___ ----' ? . 
.. B 

Be~ond re.!ri~n the Crow Treaties and 18 U.s.C. § 1165, as 
sorfrie-\ir me Tribe's power to regulate "IiOil-Indi n untmg and fishing 
on non-Indian lands within the reservation. The Court of Appeals 
• • • identified that power as an incident of the inherent sovereignty 
of the Tribe over the entire Crow reservation. But "inherent sovereign-
ty" is not so broad as to support the application of Resolution No. 74-05 
to non-Indian lands. -

This Court most recently reviewed the principles of inherent sover­
eignty in l1.ill.tedStates v.Whe.~!er! 435 U.S. 313;,.. In that case, noting 

tIia£1ndian tribes are "unique aggregafiOns possessing attributes of 
sovereignty over both their members and their territory," id., at 323, 

/1.' 

~urt uI!held the ~wer of a..1ribLtcU.?_tl_nish tri.l!al Jl1embJ!rs who .' j 
Violate tr' ." But the Court was careful to note that,) ~/.) 
through their original incorporation into the United States as well as ' /\., ~ 
through specific treati~s, the Indian 'tribes J1aye !o$..Una.Il)': I I r/ 
of the attributes of sov~reimtv.:. Id., at 326. ; The Court distinguished ai ". 1)/ ~ 

between £liose inherent powers retained by the tribes and those I, f~1 .{: 

divested: } \ ' .I 
The areas in which such implicit divestiture of sovereignty has ',vI ~ .i 

J ~ ~ Indian tribe and non-members a the tribe. • • • 'ft, ~\ J . 
'\ // - - ?'~)J\y 

,rfJ .. ;\o 
~.----------------------------------------------------------------------------
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These limitations rest on the fact that the dependent status of 
Indian tribes within our territorial jurisdiction is necessarily inconsis­
tent with their freedom independently to determine their external 
relations. But the powers of self-government, including the power to 
prescribe and enforceInternalcrimlliru laws, are 'of ii- diff~~ent type. 
the involve only the "Feiations -a~~ng members of a trilie. Thus, they 
are notsucpowers as WOll ~'neCeSSarily be-lost by virtue of a tribe's 
dependent status. Ibid. (Emphasis added.) 
-.:--
Thus,~~dition to the power to punish tribal offendersJ the 1 

Indian tribes retahifheir innerent power to determine tribal member- _ 
~ tO~egulate dom~st1£. r~!ations a~::O~g members, and ~ 

• rules ofinIlerltance for members. + rd., at 322, n. 18. But exercise of 
"'tr1bal power Be'-orulWhat1s n'ecessary to protect tribal serr~~~eilt 
or control internal reJ-'-- s s onSlS en I _"_ e~pen ent 

a us 0 the tribes, an -so-an:iiotsu~ltlioutex ress Congression­
~aI~regation. -Yescalero-ApacheTnl)ev. Jones, 411 .S. 145, 148; 
Williams v. Lee, 358 U.S. 217, 219-220; United States v. Kagama, 118 
U.S. 375, 381-382; see McClanahan v. Arizona State Tax Comm'n, 411 

,-""'/ U.S. 164, 171 .• Since re;rnlation of hunting and fishing by non-members ~ 2 
c~ ~ tribe on lands no longer owned by ,.the .T;ih.~ bears no clear _ ~ L Z relations~p.JQ....1r~J:Kovernment or internal relations,13 the-gen~- ? 
?_ Cl of retained inherent soverei t did not authorize the 
7----- row Tribe to adopt Resolution No. 74-05. 

f 
-,.The Court recently ~pplied these gen~l principles in 9liphant v._ ,<;­
Suquamish Indian Tribe, 435 U.S. 191, rejecting a tribal claim of < 
Inherent sovereign authority ~o exercis~,cr£min_al '!-!!isdiction _ ~ver non;_ ; 

. n lans. ressmgthatlndfan tribes cannot exercise power inconsis-
'tent with~' their diminisheclStatus as soverei-s the Court quoted 

us Ice Johnson's words in- his concurrence-in Fl~~I)~r_._y._ Peck, 6 

<1
cranch 87-the first Indian case to reach this Court-~hat theJndian > 
tri~~s h_~., ~e lost "a:nynghfofgoverning every person,\yith~n their liITli~ 
except-th.~mselves." Id., at 147, Oliphant v. Suquamish Indian Tribe, 

pra, 435 U.S., at 209. Though Oliphant only determined inherent 
tribal authority in criminal matters, the principles on which it relied 
support the general proposition that t~oiriherent =S.9~gn ,powerf?~ 

I 
I 
I 
I 

I 
I 
I 
I 

an IndIan tribe do not extend to the activities of nonmembers of the 1_ 
tribe. '1'0 be sure, Indian tribes retain inherent sovereign powe;t:o , I ./, , 

) 
--~se some for~~f civil iU,risdiction over non-Indians on their "/; ,) v ~ I 

J.f" reservations, ~ven on non-IndianTee lands. A y-ibe may o~ulate, 1 ," ~/ ' ;' / 1 'I' 
t. Iv' ) through taxation,f~g; or other means, !h~~tivities-'Of nonmem-. f . 1/ .0' / ,I-

t, if I 1 ~rs) who enter co~ens~at~e!ati?nslii~S_ ~ith the" tr~, ~r its members, , '.,/ r' J\ I/. \ I .' I 

~J ~".~'1 -- 13~)Any argument that Resolution No, U.njted States v. Mc,lnt.l!..na,_ supra, 457 l;' , A 
1'- (..)'f (i 7~5 is necessary to Crow tribal self-gov- f.Supp., at 610. The Court of Appeals left ' .'.1 'r " I·' 

l Y' y/ ernment is refuted by the findings of the th~flndil!g~un~~Te(r.analncreed i!!lplic~ I 1')1 \ ) v 
< 0, X)' District Court that tile State of Montana i!ly re!!m!!JI~m! .!ld~~n.g that the.2:,ec- l ~ ", t ) ! ()!'; \) ~it~~lly exerci~ "near ex~Iu- _o.rd r:.eveal~ no attempts~! the "Trine a~t~e J,( ll.l ). /'1, Iv . ~/ ~ slve" ]Ufls.dictJon over huntm~ an~ fiShI.!lg time of~be -Cr~~ Allot!D~. Ad.~.t1)ld I, },', \ I, " '/. ~J 

I
JI'I' ", on fee lands within the reservatlOni and no~1ndlaJ.11iU})tl_Qg a~o flsh.lng_01!.!~~a- l.' "\ (' j! '.1 I 
y{",fr ~ffiat the parties to this case had accommo- tionJan,!is. United States v. Montana, su- \ t' ('I ~' 

~ ~uJ': (.)J ' dat~~ themselves to the state regulation. pra, 604 F.2d 1168 and n. lla. :>/ ' I ):-: 

~W>/ y -X/ !,\l~\ __ ~ 
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through ,commercialje~!~g, ~ontracts,;,!!~es; or other arrangements .. ~;~': \,J "<,/i' J{' '1,-
Williams v. Lee, 358 U.S. 217, 223; Morris v. ffitchcock, 194 U.S. 384; . \ ,) /r.. "/ ~'" ; {' 
Buster v. Wright, 135 F. 947, 950 (CA8); see Washington v. Confederat- \. )\j O~ ,tV 
ed Tribes of the Colville Indian Reservation, 447 U.S. 134, 153. A tribe]~ fL,jJ'v r ;' 
may also retain inherent power to exercise civil authority over t ,j '''I,y' 'A 
conduct of non-Indians on fee lands I reserva Ion when that {';' , 

"Conduct t~tens 0-; has some direct eflecr-~t~_pOliticaLintegTfty, r Jy'" 
'~e ~co~omlc security, o~ thefiealt~oi~nare--ol-the tribe __ See Fis~- __ ~ 
\. Dlstnct Court, 424 O.S. 382,"]86, Wllhams v. Lee, 358 U.S. 217, 220;", > , 

Montana Catholic Missions v. Missoula County, 200 U.S. 118, 128-129; ~ 
,~V' Thomas v. Gay, 169 U.S. 264, 273.111 

.. 

III 

I. ,I' . ) ,~dian hunters an~~rmen on non-India~~J~la~d d~~ot ~!lte~y_. 2
' I No such circumstances, however, are involved in this case. Non-

~
V' ; 1, agreements or dealmgs Wlth-uie Crow Trioe 1:10 as to sUbject themselves 

r })i - to tribal civiljurlsi:liction. "Andnothing in this case suggests that such 
III r\ ¥Al~' non-Indian -hunting-and fIshing so threatens the Tribe's political 9r 

1\1 aJ J /, economic security as to justify tribal regulation. The complaint in the ~ 
I\Y '; Ij I DistricTCotirt did not allege" that non-tndian hunting and fIshing on fee / 4J;.· 

~
. /. h I lands imperils the subsistence or welfare of the Tribe. Furthermore, ~ J': 

;' ~'\ the District Court made express fIndings, left unaltered by the Court of 'y' ) 
\' I, " " Appeals, that the Crow Tribe W!s traditionally accommodated itself to ~ 
l~ / /, ;' the State's "near exclusive" regulation of hunting and flShin on fee ~ ~ 
.. ,i , \ Y lands within the reservation., nita tates v. Montana, supra, 457 
'/" \ ' F'.Supp. at 609-610. And the District Court found th~t Montana's 

, \ ~ statutory and regulatory scheme dpes not prevent the Crow Tribe from 
.. ' ,. I :limiting or forbidding non-Indian hunting and_ fI!)h,ingon l~ds still 

'i ," o;necrby or held in trust for the 'I'TlbeOr -itS mem!>ers=-.1d., at 609: 

~. 

,.' 

.. 

• • • 

Note 

Are there any ways in which the Court departed from the normal 
principles of treaty construction? Should regulation of resources such as 
wildlife have "some direct effect on the political integrity, the economic 
security, or the health or welfare of the tribe" as a per se matter? Earlier 
in the opinion the Court stated that "at the time of the treaty the Crows 
were a nomadic tribe dependent chiefly on buffalo, and fIshing was not 
important to their diet or way of life." ~ page 194, supra. Would the 
result as to tribal jurisdiction be different for a fIshing tribe? Leaving 
aside the holding in the case, is the "tribal interest" test employed in 
Montana an appropriate vehicle to resolve the competing interests at stake 
in issues of tribal jurisdiction over non-Indians? 

@5'AsacorOllary,thisCourthasheldtionSlivable'ArizonaV'California,3:)7 
that the Indian tribes retain rights to river U.S. 546, 599. 
waters necessary to make their. reservs- I' ~ 

1£/1- lJ ;rl.-~ ~/~~ _ .()J-<~ 
P % '-A1<ef~u ~~ 1, r;;~=~ '~;:~-i.~ 

.. ~A..e.L"'-- ~. :I~:t" 7;./, j .. ;;~ H' ~? ;; ?L~4 -ft,-L~- !) 
A U tJ--(.,().tU~/ • ~. ; '--1- c~ r r~~ ~ I tJ 

}!' lZ ~' ~,'1 > ~-/u- I!J;~~~ . ~'I?f/ ____ L'.~-u..) ~/J-/ p- ~, ~ ~~, ~O 'd ~ ~) ~/" --
... ,..t £~~ -:;b-.-t...P/ Ct ~,I:ft/..J::,~ k ,:t-~-L ~ "I _: ,\l,~..h~~ ./ L<.~~j 
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- MR. & MRS. F. W. ROCKWELL 
1077 Dublin Gulch Rd. 
SI. Ignatius. Mt. 59865 
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Chairman House Judiciary Committee 
State Capitol 
Helena, MT 59601 

Dear Legislators: 

April 1, 1989 
EXHtBlt_~~1 ___ _ 

DATE. .3"0\- %><1 
Ijf:i De> 4410 

From what I can glean from the news, I feel I must comment on a few 

things and explain partially why I am opposed to Senate Bill 446. 

First of all, I come from a reservation area and am aware of many of 

the current and past failures of current and past Federal Indian policy. 

When the show of power suits the tribes, they pound their chest and proclaim 

sovereignty. When they want another government grant or welfare from the 

State, they are "poor Indians". 

Let's look at the results of "failed Federal Indian Policy" today. 

1.) The crime rate. - From 4 to 10 times that of their 

neighbors. 

2.) Health problems. - From 2 to 4 times more incidents 

of common diseases. 

3.) Life expectancy. - Several years behind that of 

their neighbors. A result of #1 and #2 above. 

4.) Education. - There is no place (i.e. job market) to 

use an advanced education on the reservation and 

therefore people live in despair as they are encouraged 

to remain on the reservation. 

5.) Alcholism. - Again 2 to 4 times that of their 

neighbors and a cause and effect of all the above. 

I am opposed to 446 because it will help increase the above statistics 

and the burden of support will fallon the taxpayers of Montana eventually. 

I am opposed to 446 because I do not want to be a continuing contributor to 

the delinquency of the Indian People of Montana via my state legislature. 

Further, tribes state they have a "treaty" with the U. S. Government. 

Equally does everyone - Indians and Non-Indians alike - have a "treaty" with 

our government. The Constitution is my agreement, my contract, my "treaty" 

with my government, and I'd like to go through with you a few of the areas 

of the Constitution pertinent to this matter. 

1 .) Article I, Section II, 3. - When setting up the 

House, representatives were to be chosen by 

population, " ••. excluding Indians not taxed, .•. ". -

Are the Indians taxed in the normal way in Montana? 

Are they not enjoying representation without taxation? 



(page 2) 
EXH IBIT~y=-:.I __ -

DATE 3"3\ .. <go, 
Are they not now acting on laws which will not concern 

or include them or govern them? 

2.) Article I, Section VI I I, 3. - Congress has the 

power "to regulate commerce with foreign nations, and 

among the several States and with the Indian tribes." 

Is that sovereignty? Does that give any power to the 

states to deal with the Indian tribes? 

3.) Article I, Section X, 1. - "No state shall enter 

into any treaty, alliance, or confederation; " 
(Check your dictionary!) Article I, Section X 

(again), 3. - "No state shall, without the consent of 

Congress, ... enter into any agreement or compact with 

another State, foreign power, .•. ". 

t¢~44'e-

For the sake of the Indian People, this charade has to stop. The only 

ones prospering from this whole tangled web is the BIA bureaucracy, 

attorneys and a few tribal leaders, while the average Indian is continuously 

sentenced to a life of despair. 

The 14th Amendment should also be used here if the tribal people are 

under the jurisdiction of Montana. If they aren't under the jurisdiction of 

this state, they should not be allowed representation by this state. (14th 

Amendment " ... nor deny any person wi thin its jurisdiction the equal 

protection of the laws.") 

Citizenship is something that I hold dear to my heart. As citizens we 

have rights and responsibilities. The Constitution was drafted well before 

the Hellgate Treaty and that treaty cannot be used to circumvent or violate 

our Constitution. 

forefathers. 

Our forefathers did not intend this, nor did the Indian 

Sincerely, 

(~V~ 
Terri Winter 
3101 South Russell 
Missoula, Montana 59801 

m=*:>1 
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OIRD HUNTIUG AUf) FISIIING ON THE FLATItEAD RESERVATI01! 

STATE-TR r BA r. COOPERATIVE- AGREEf'1F.NT OETWEEU 
TIlE CONFEDERATED SALISH AND KOO'l'EUAI TRIOES OF TilE 

FLATHEAD RF.SF:HVATIOU AUD THE STATE OF MOUTANA DY 
MID 'l'IIIWlJGII TilE DEPARTMENT OF FI SII, 

WILDLIFE All[) PARKS OF TIlE STATE OF MONTAUA 

This Agreement is made pursuant to the provisions of the 

stnte-Tribal Cooperative Agreement Act~ Chapter J09 of the 
··V '>-/ 

Montana Session r,.1W;' of 1985 (Section ~0-11~Y-101 et seq. I 
; 

MeA) Article VII, und section l(c) of the Constitution of 

the Confederated Salish and Kootenai Tribes of the Flathead 

Rc~crvation, whil:1l WitS approved by the Secretary of the 

Interior on October 28, 1935. The state of Montana, actinq 

through its Department of Fish, Wildlife and Parks and the 

Confederated Salish and Kootenai Tribes are the parties to 

this Agreement. 

RECITAlS 

A. The Treaty of lIellgate of July 16, 1055, 12 Stat. 

975, of the Confederated Salish and Kootenai Tribes of the 

Flathead Indian Reservation (hereafter "Tribes ll ) states 

that: 

The exclusive right of taking fish in all streams 
running thl-Ollgh or bordering said reservation is 
fUrther secured to sa id Indians; as a 1so the ri gilt 
of takincl f ish at all usual and accustomed places, 
in common with cltizens of the .'rerritory, and of 
erec~lng temporary buildlngs for curing; together 
with the privileg~of hunting, gathering roots and 

- 1 -
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berries, and pasturing their horses and cattle upon 
open and llncl~lmed land. 

f)ascd in part upon this language the Tribes' claim the 

exclusive jurisdiction to license, regulate and control 

hUllting and fishing ~ctivities throughout the Reservation. 

D. The State of Montana (hereafter "Statell) claims the 

jurisdictional authority to license, regulate and control 

certain hunting and fishing activities enguged in by non-

IndiLlns on lLlnds (inc! Wolters within the exterior bounduries 

of the Reservution. 

PURPOSE OF AGREEMENT 

A. The partie;. agree that the Reservution fish and 

wildlife resources olre finite, renewable nutural resources 

that must be protected and managed in their natural habitLlt 

in u way that will enllolnce their abililty to be self-

sustuining. 

n. The parties further agree that substantial 

resolution of the fllnd~mcntal governmentul and 

jurisdictional differences may be'achieved by mutual consent 

of the Tribes and EtLlte. Without conceding any ultimate 

jllrisdictional isslles, the parties desire to negotiate a 

settlement of certuin issues so that all persons may be 

advised of the applicuble fishing and hunting requirements 

on the Reservation. 

- 2 -
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