
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON STATE ADMINISTRATION 

Call to Order: By Chairman Jan Brown, on February 15, 1989, at 
8:02 a.m. 

ROLL CALL 

Members Present: All Except: 

Members Excused: Rep. Gervais 

Members Absent: None 

Staff Present: Judy Burggraff, Secretary; Lois Menzies, Staff 
Researcher 

DISPOSITION OF HB 234 

Hearing Date: January 25, 1989 

Motion: Rep. Cocchiarella moved HB 234 DO PASS. 

Discussion: Rep. Cocchiarel1a requested Tom Schneider to explain 
the fiscal notes comparison (Exhibit l). He said the 
disagreements on the fiscal note concern whether there are 
savings derived by people retiring and jobs being left open 
for people to be hired at a lower salary. Mr. Schneider 
said the comparisons of the Budget Office and sponsor fiscal 
notes are fairly confusing, but it doesn't really matter 
what happens to salaries. Whether we would save any money 
through retirement or not is something you have to decide in 
your own minds. This bill changes the formula for 
retirement from 1/60 ~o 1/56. The bill will be paid for by 
assessing the employee and the employer .• 

REP. PHILLIPS said that the sponsor's fiscal note states 
that 177 people will retire and 10 percent of those jobs 
will be left unfilled. He asked Mr. Schneider to explain 
this statement. Mr. Schneider said that is an assumption of 
10 percent of the people who would not be replaced. That is 
based solely on the fact that the governor has committed to 
not filling jobs. That would be 10 percent the first year. 

Amendments, Discussion, and Votes: None 

Recommendation and Vote: A roll call vote was taken. The motion 
CARRIED 16 - 2 (see roll call vote) 
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DISPOSITION OF BB 317 

Hearing Date: February 3, 1989 

Motion: Rep. Cocchiarella moved HB 317 DO PASS. 

Discussion: None 

Amendments, Discussion, and votes: The Subcommittee's amendments 
were distributed (Exhibit 2). Rep. Cocchiarella moved the 
amendments and explained them. She said that there were 
objections to the bill as drafted from the university 
system. The bill basically penalized everyone to take care 
of a few problems of people who would retire with more than 
they should have based on the amount they had contributed to 
the Teachers' Retirement System (TRS). With the amendments, 
we have created a statement of intent. The amendments 
represent a compromise between the faculties of the 
universities and the TRS Board. 

REP. ROTH asked how Rep. Eudaily feels about the amendments. 
REP. COCCHIARELLA said that he was in agreement with the 
amendments and recognized the problem. 

The motion CARRIED unanimously 

Recommendation and Vote: HB 317 DO PASS AS AMENDED. The motion 
CARRIED unanimously. 

DISPOSITION OF HB 357 

Hearing Date: February 7, 1989 

Motion: Rep. Phillips moved TO TABLE HB 357. 

Discussion: None 

Amendments, Discussion, and votes: None 

Recommendation and Vote: The motion CARRIED 16 - 2, with Reps. 
Cocchiare11a and Whalen voting no. 

DISPOSITION OF HB 502 

Hearing Date: February 9, 1989 

Motion: . Rep. Davis moved TOTABLE BB-S02. 

Discussion: Chairman Brown said that Rep. Wyatt had told her 
that she had brought the bill before the Committee as a 
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constituent request. She felt that she had carried out her 
responsibility. It was up to the Committee as to what we 
wanted to do with the bill. 

Amendments, Discussion, and Votes: None 

Recommendation and Vote: The motion CARRIED 16 - 2, with Reps. 
Whalen and Campbell voting no. 

DISPOSITION OF HB 543 

Hearing Date: February 14, 1989 

Motion: Rep. Davis moved HB 543 DO PASS. 

Discussion: None 

Amendments, Discussion, and Votes: REP. SQUIRES moved the 
sponsor's amendments. The sponsor's amendments increase the 
fee on motor vehicles by only fifty cents rather than $1. 
The motion CARRIED unanimously. REP. DAVIS moved HB 543 AS 
AMENDED DO PASS. 

REP. PHILLIPS asked what the average premium for a state 
employee is. Dave Ashley, Department of Administration, 
said that for the average employee it is about $101 per 
month cost. REP. PHILLIPS said he is in total sympathy with 
the highway patrolmen. "But when you give one system a 
benefit, you set a precedent. How will we afford it? I 
agree that the cost of two postage stamps is not much, but I 
think we will be setting a precedence that will be hard to 
live with." 

REP. COCCHIARELLA said that the highway patrol retirement 
system is not the same as other systems because officers 
receive no social security. She said that this is the least 
we can do, especiallY,when you look at how little they 
receive each month. 

Recommendation and Vote: The motion CARRIED unanimously. 

DISPOSITION OF HB 605 

Hearing Date: February 14, 1989 

Motion: Rep. Whalen moved HB 605 DO NOT PASS. 

Discussion: REP. WHALEN said the basis for his motion is that 
the· offset is now in the Department of Revenue. He said he 
was surprised at the testimony which said in effect that one 
department can do it better than another. 
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REP. CAMPBELL said he disagr.eed with Rep. Whalen because 
most of the checks are paid out by the State Auditor's 
Office, not the Department of Revenue. They payout to a 
lot of people besides state employees. It will give the 
State Auditor's Office a much better handle on who they are 
sending the checks to. REP. CAMPBELL offer·ed a substitute 
motion that HB 605 DO PASS. 

REP. ROTH said that one of the things we should watch and 
pay attention to is the fact that the job apparently is not 
getting done over at the Department of Revenue by their own 
admission. REP. ROTH thinks that the indication that a 
$40,000 investment may end up returning an additional 
$500,000 should be considered. He said that not all that 
money would go to the state but some will go to single 
mothers trying to collect their child support. REP. ROTH 
said, "If we can make that more efficient and more effective 
it is certainly worth the effort to do so. I will support 
the substitute motion." 

REP. SPRING said he is in support of the substitute motion, 
mainly on the testimony of the people from the department 
that admitted that there is a problem. 

REP. WHALEN said he would like to make a simple observation 
on the substitute motion that Department of Revenue is doing 
the job now. Be said he thinks that if this bill were to 
pass it would take away from the focus of the office. REP. 
WHALEN said, "I think we should kill this bill and tell them 
to do their job." 

Amendments, Discussion, and votes: REP. WHALEN moved the 
sponsor's technical amendment. The motion CARRIED 
unanimously. 

Recommendation and Vote: REP CAMPBELL moved HB 605 DO PASS AS 
AMENDED. A roll call vote was taken. The motion CARRIED 
11 - 7 (see roll call,vote). 

DISPOSITION OF BB 632 

Hearing Date: February 14, 1989 

Motion: Rep. Campbell moved BB 632 DO NOT PASS. 

Discussion: CHAIRMAN BROWN noted that the Committee has not yet 
received a fiscal note on the bill. REP. PHILLIPS said this 
is the same as SB 149 which was introduced last session, but 
there is more money in this one. Also there is an unfair 
situation here where people just c~ming into the system are 
going to pay for those just retiring. 
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REP. WHALEN moved to defer action on HB 632 so the Committee 
could see a fiscal note and to talk to the teachers to see 
what they think. The motion CARRIED. 

HEARING ON HB 580 

Presentation and Opening Statement by Sponsor: Rep. Mike Kadas, 
House District 55, introduced the bill. Under current law, 
if· a member of the Public Employees' Retirement System 
(PERS) receives a lump-sum payment for unused vacation or 
sick leave upon terminating his or her employment, the 
member and the employer must make contributions to the 
retirement system on the lump-sum payment. This amount is 
considered part of the member's compensation; if the member 
is ready to retire, the lump-sum payment is considered in 
calculating his or her retirement allowance. This bill 
provides that a lump-sum payment is not considered 
compensation, and no member or employer contributions may be 
made on the payment unless the member elects to contribute. 
If the member elects to contribute, the employer must also 
contribute. If contributions are made, the lump-sum payment 
may be used to calculate the member's final compensation for 
purposes of determining his or her retirement allowance. 

Rep. Kadas said that a constituent brought the bill to him. 
He had worked for the city of Billings for several years and 
had accrued a great deal of sick and vacation leave. He 
quit working for the city of Billings and immediately went 
to work for the city of Missoula. In Billing he accrued six 
weeks of vacation and sick leave. He paid PERS on that 
vacation and sick leave, but it did not get added to his 
benefit. He did not get an extra six weeks' worth of 
service credits for that even though he still paid the 
benefits. This bill would say that he wouldn't have to pay 
on that additional accrued sick leave and vacation unless he 
wants to. Rep. Kadas said that if this problem exists for 
this individual, it p~obably exists for others. 

Testifying Proponents and Who They Represent: None 

Testifying Opponents and Who They Represent: 

Larry Nachtsheim, Administrator, Public Employees' 
Retirement Division 

Opponent Testimony: 

LARRY NACHTSHEIM presented written testimony (Exhibit 3). 

Questions From Committee Members: 

REP. ROTH asked if the six additional weeks of payment would 
be used to calculate the man's retirement benefits. Mr. 
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Nachtsheim said only if he ~etired within a three-year 
period from when it was paid. 

REP. SPRING asked if this is strictly an isolated case. Mr. 
Nachtsheim said he was not aware of this particular case 
until the bill was entered. The Board has some latitude to 
deal with these type of cases. Had the board been 
petitioned, Mr. Nachtsheim said he didn't know how they 
would have acted. 

Closing by Sponsor: Rep. Kadas said he does not think it is fair 
to this one individual that he ends up paying into PERS and 
gets no benefit. If the PERS Board can deal with that 
through its own rulemaking, that would be great. Rep. Kadas 
said that he hasn't seen that happen as the individual tried 
to get some satisfaction and nothing has happened. 

HEARING ON HB 636 

Presentation and Openin~ Statement by Sponsor: Rep. Bob 
Pavlovich, House D~strict 70, Butte, introduced the bill. 
This is an agency bill requested by the Department of 
Institutions. It revises the provisions concerning the per 
diem and ancillary charges for care of residents at Montana 
State Hospital, Montana Development Center, Montana 
Veterans' Home, Montana Center for the Aged and Eastmont 
Human Services Center. 

Testifying Proponents and Who They Represent: 

Nick Rotering, Legal Counsel, Department of Institutions 

Janie Wunderwald, Reimbursement Chief, Department of 
Institutions 

Proponent Testimony: 

NICK ROTERING said that the measure is a housekeeping one to 
clarify the reimbursement statutes for the Department of 
Institutions. By law the Department assesses reimbursement 
charges at specific institutions. They are primarily the 
mental health institutions, those for the mentally retarded 
and the Montana Veterans' Home. The correctional facilities 
are not included. 

JANIE WUNDERWALD presented written testimony (Exhibit 4). 

Testifying Opponents and Who They Represent:' None 

Questions From Committee Members: 

REP. ROTH said that on page 1, line 24, the Department of 
Institutions is adding to the list of services, which 
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previously included physical therapy, now occupational 
therapy. Doesn't Worker's Compensation handle occupational 
therapy in this situation and why would it have to be 
included? Mr. Rotering said we are providing occupational 
therapy at Boulder River School to the residents now. We 
want to be able to bill for that. These people have never 
been employed so they would not be covered under Workers' 
Compensation. REP. ROTH asked who is being assessed. Mr. 
Rotering said the state is assessing a responsible person 
for the patient. Most of our revenue comes from third-party 
payments such as insurance carriers. 

Closing by Sponsor: None 

DISPOSITION OF HB 636 

Motion: Rep. 0'Conne11 moved DO PASS. 

Discussion: None 

Amendments, Discussion, and votes: None 

Recommendation and Vote: The motion CARRIED unanimously. REP. 
ROTH moved to place HB 636 on the CONSENT CALENDAR. The 
motion CARRIED unanimously. 

HEARING ON HB 599 

Presentation and Opening Statement by Sponsor: Rep. Vivian 
Brooke, House District 56, Missoula, introduced the bill. 
This bill expands the provisions concerning false 
publications (letters, circulars, bills, placards, posters, 
etc.) relating to a candidate, political committee or ballot 
issue. A person who knowingly and with reckless disregard 
violates these provisions may be prosecuted by the 
Commissioner of Political Practices or a county attorney. 
The bill also applies the Voluntary Code of Fair Campaign 
Practices to officers of political committees. If a 
candidate or officer of a political committee who subscribes 
to the code violates the code, the violation is grounds for 
filing an action under the false publications law. 

Rep. Brooke said that she was unopposed this fall so she 
brings the bill before the Committee with no axe to grind or 
complaints against the office or her opponent. She said 
that this bill would bring no new sections into the law, but 
it strengthens the Political Practices' Office. In section 
2, we want to include the officer of a political committee 
to make the decision on whether to signor not sign the 
code. 
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Rep. Brooke said that when they were working on this bill 
that they looked at some statutes in other states. She 
passed out (Exhibit 5) an example from various states. 

Testifying Proponents and Who They Represent: 

C. B. Pearson, Executive Director, Common Cause in Montana 

Margaret Davis, League of Women Voters 

Don Judge, Montana State AFL-CIO 

Charles Walk, Executive Director, Montana Newspaper 
Association 

Todd Eastin, self 

Proponent Testimony: 

C. B. PEARSON presented written testimony (Exhibit 6) and an 
information sheet on polling (Exhibit 7). 

MARGARET DAVIS said that the League of Women Voters of Montana 
rise in favor of HB 599 and urged a do pass recommendation. 

DON JUDGE said that he represents Montana State AFL-CIO and said 
we support HB 599. He said that they have been before the 
Legislature before asking for stronger enforcement of our 
campaign and political practices laws. For greater 
disclosure of those laws, we think this bill takes a 
gigantic step in that direction. We want to point out to 
the Committee that this in no way infringes upon any 
communication which we have directly to our memberships 
regarding campaigns. It affects political committees. Mr. 
Judge said he has two questions about the bill that he 
thinks the Committee should look at. First, the Code of 
Fair Campaign Practices was written for candidates and not 
for officers of political committees. Second, Mr. Judge 
said the code should be clarified with respects to officers 
of political committees. Mr. Judge was concerned about 
editors of newspapers being given immunity from false 
advertising that they publish but which they are not 
responsible for putting together. The bill should continue 
to cover the editorials made in newspapers regarding 
candidates. He said they supported the legislation with 
those two caveats. 

CHARLES WALK said he represents the Montana Newspaper Association 
and that they had some serious reservations about this bill. 
He said that there is an amendment to come, which will 
resolve some_of their ptoblems. We see"_:the bill as a 
vehicle to strengthen the campaign practices law. In 
researching the bill, we contacted the newspapers and media 
in Oregon, which have been operating under a similar law. 
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There is a media protection clause in the Oregon law that 
covers liability for dissemination of false advertising. We 
feel that is very important for this piece of legislation. 
The Oregon people said that they had very little problem 
with the bill; in fact, they like working with the law 
because it gives them the ability to take an advertisement 
they have some question about and go back to the advertiser 
and say it is not our responsibility, but we think it would 
be in your best interest to take another look at it and make 
some changes before it is run. 

TODD EASTIN said that this bill is an excellent effort to reduce 
the aspects of negative campaigning that went on in the last 
election. Mr. Eastin said that he understands that you 
can't reduce all of the mud that goes out but this makes a 
good step toward it. The fact that participation with this 
bill is voluntary doesn't weaken it. Those that do 
participate will be noticeable and perhaps those who don't 
can be called by the voters. It is often said that Montana 
is behind the times in the way they approach doing things. 
This is an excellent chance for us to step forward and take 
the lead and be a good example of what an election is all 
about. 

Testifying Opponents and Who They Represent: 

Roger Tippy, self 

Opponent Testimony: 

ROGER TIPPY said that his opposition of the bill goes only to the 
coverage of ballot issues and political committees working 
on ballot issues. Mr. Tippy said there are three good 
reasons this bill should not be reported out if it has 
anything to do with initiatives or ballot issues. First, 
this bill would regulate speech about ideas in violation of 
the first amendment to the Bill of Rights. Secondly, ballot 
issues are like bills. Debate over ballots is like debate 
in the Legislature on second reading. However, Legislators 
have immunity from libel. Third, every time you place a 
subjective term into the campaign laws, you make the job of 
the Commissioner of Political Practices much more difficult. 
You are asking the Commissioner to make an interpretation 
about whether a statement about a ballot issue is true or 
not. Mr. Tippy presented a copy of a California court 
decision (Exhibit 8). 

Questions From Committee Members: 

REP. GERVAIS said that a lot of the negative campaigning has 
been coming nationally over the television. Do we have any 
control over that? Rep. Brooke said no, other than turning 
the TVs off. REP. GERVAIS asked if we did have some 
literature or negative campaign material from nonresidents, 
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could we do anything. Rep. Brooke replied that she hadn't 
thought about that. 

REP. PHILLIPS said that he has always signed fair practices 
codes. He asked why a candidate would want to sign the code 
if he or she would be subjected to prosecution. Rep. Brooke 
said that would be a decision the candidate would have to 
make. She said that she would sign so she could make it 
known that it would be something she would try to follow. 

REP. ROTH said he noticed in the language on page I that the 
bill takes out the language that says, "knowingly 
misrepresents the voting record or position." He said he 
has a problem with information that may be taken out of 
context. While not false, without showing the whole picture 
or without representing the entire issue, under this bill, 
that would not be considered wrong. He said he has a real 
problem with that language being taken out. REP. ROTH asked 
Rep. Brooke if she would have a problem with putting that 
language back in. Rep. Brooke said she didn't think she 
would have. She said, "When the bill was drafted, we stuck 
fairly close to the Oregon law, and I share your concern 
about that total picture with respect to voting record." 

Closing by Sponsor: Rep. Brooke said that, as Charles Walk from 
the Montana Newspaper Association mentioned, we do have an 
amendment (Exhibit 9). 

She said she would like to reemphasize that this is an issue 
that the public is very concerned about. Truth is an 
illusive thing, but it shows that the public would like us 
to state the truth as openly and as honestly as we can. The 
idea in this bill is to prevent the kind of advertising 
statements that we see that are false. She said that the 
freedom of speech we have in this country does not protect 
us from false speech. With regards to the objection about 
the ballot issue, she said that the Committee should just 
think that over. The ballot issues and political committees 
have become a reality that we all live with during 
campaigning. The voting public mayor may not be privileged 
to have all of the information that those working on the 
campaigns do. The public wants to know if those groups are 
telling the truth. This type of legislation has been in 
operation in four states with no problems. 

HEARING ON HJR 19 

Presentation and .Opening statement. by Sponsor: --.Rep •. Fred. Thomas, 
House District 62 i introduced the resolution. This·- . -
resolution is a continuing application to Congress to call a 
constitutional convention for the purpose of proposing an 
amendment to the United States Constitution. The proposed 
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amendment would limit to two the number of terms a United 
States representative or senator could serve in each house 
and increase the term for representatives from two to four 
years. If Congress proposes a similar amendment and submits 
it to the states for ratification, this application 
terminates. 

Rep. Thomas said we have a pressing problem with our 
Congress and something must be done. The problem with the 
federal election system is that it is nothing but a re
election system. People'who go to Congress get addicted to 
it and do not care about representing people at horne; they 
just want to stay. This would put Montana on record as 
saying "you can only serve two terms in each house." He said 
that 99 percent of every congressman that runs for re
election is re-elected. He said that if the Committee 
cannot pass this resolution the way it is, he encouraged it 
to at least amend it to encourage Congress to do this. 

Testifying Proponents and Who They Represent: None 

Testifying Opponents and Who They Represent: 

Betty Babcock, Eagle Forum 

Mary Doubek, Helena Eagle Forum, Pioneer's Chapter 

Jim Murray, Executive Secretary, Montana AFL-CIO 

Terry Murphy, President, Montana Farmers Unions, Montana 
Grange, Montana Cattlemen's Association, Montana Grain 
Growers' Association, Montana Cattle Feeders' Association, 
Montana Stockgrowers' Association and Women Involved in Farm 
Economics (WIFE) 

Phil Campbell, Montana Education Association 

Opponent Testimony: 

BETTY BABCOCK said she was a former legislator and a delegate to 
Montana's Constitutional Convention (MCC). She requested 
the Committee to protect the U.s. Constitution. There are 
those that would like to destroy this document. One way is 
to change the number of terms that a Congressman can serve, 
limiting the number of terms a President can serve, or by 
offering an amendment to balance the budget. At MCC a 
precedent was established for choosing delegates and 
establishing procedures at the state level. No such 
precedent exists on the national level; Ms. Babcock said 
there would be cutthroat competition between special 
interestgroupa when delegates would be-chosen. There ~sno 
way to be assured that a convention could be called for the 
sole purpose of changing the number and the length of terms 
a member of Congress could serve. This body would have 
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nothing to say about why it was called or what the rules 
would be. After the delegates were chosen, they would have 
sovereign power and they would decide what issues they could 
present. 

MARY DOUBEK distributed a photocopy of the CALIFORNIA REPORTER 
(Exhibit 10). She read to the Committee the areas that were 
marked with highlighting marker. 

JIM MURRAY presented written testimony (Exhibit· 11). 

TERRY MURPHY presented written testimony (Exhibit 12). 

PHIL CAMPBELL expressed opposition to the resolution. 

Questions From Committee Members: 

REP. ROTH said that currently there are a number amendments 
to our Constitution called the Bill of Rights. He asked Mr. 
Murray if we did not have the Bill of Rights, and there was 
a call for a Constitutional Convention to put the Bill of 
Rights in our Constitution, would he still oppose a 
Constitutional Convention. Mr. Murray said that issue isn't 
before us today, and it would be something that they would 
have to give a lot of thought and consideration to. 

Closing by S~onsor: Rep. Thomas said he thinks he can sum up the 
opposit10n to this bill with a famous quote from, he thinks, 
President Kennedy, "All we have to fear is fear itself." 
That is what everyone of these proponents talked about. He 
emphasized that this resolution requests a constitutional 
convention for the sole purpose of limiting congressional 
terms. If other issues are considered, this request is 
void. 

DISPOSITION OF HJR 19 

Motion: Rep. Phillips moved TO TABLE HJR 19. 

Discussion: None 

Amendments, Discussion, and Votes: None 

Recommendation and Vote: The motion CARRIED 16 - 2, with Reps. 
Roth and Campbell voting no. 

DISPOSITION OF HB 620 
- . 

Hearing Date: February 14, 1989 

Motion: Rep. Whalen moved HB 620 DO PASS. 
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Amendments, Discussion, and votes: Rep. Whalen presented 
amendments (Exhibit 13) and explained them. The amendments 
replace all of the language in subsection (1). Rep. Whalen 
moved the amendment. 

REP. ROTH offered a substitute motion that the same 
amendment be adopted except that the last four words ("or 
other public officials") be stricken. It would read, "A 
person may not knowingly or purposely disseminate to any 
elector information about election procedures that is 
incorrect or misleading or gives the impression that the 
information is an official dissemination by election 
administrators. II 

The motion CARRIED unanimously. 

Recommendation and Vote: Rep. Whalen moved HB 620 AS AMENDED DO 
PASS. The motion CARRIED 16 - 2, with Reps. Hayne and Roth 
voting no. 

DISPOSITION OF HB 78 

Motion: Rep. Phillips moved TO TAKE HB 78 FROM THE TABLE. 

Discussion: REP. PHILLIPS said that Ray Harbin, a county 
commissioner, came to him and talked about the bill. Mr. 
Harbin said that the reason that the Committee didn't want 
to do anything with this bill primarily was because it 
needed money. They have come up with a proposal that would 
not require adding a person but would combine the duties of 
the Coordinator of Reservation Counties with the duties of 
the Indian Affairs Coordinator. 

REP. RUSSELL said she is concerned about changing the basic 
intent of the office that has been in existence for some 
years dealing with Indian affairs. This is the office that 
deals with the state and with Indian tribes within our 
state. She said when we start changing that and adding 
other entities, that really could muddy the water and make 
things less clear. We can potentially have some problems 
here. There is access to the Indian Coordinator's Office by 
the counties, especially those reservation counties, that is 
readily available. 

REP. GERVAIS said he had a chance to l~ok at some of the 
proposed amendments. He said that if we are going to take a 
vote to change that position that we should consult with the 
new coordinator and also with the tribes and the counties 
concerned. 
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REP. DAVIS said he was at a funeral the day executive action 
was taken on the bill. Ray Barbin is his county 
commissioner. When we met he asked me if I would support 
this bill, which I did prior to that time but did not have a 
chance to vote. If you bring it off the table, I am a "yes" 
vote. 

Amendments, Discussion, and Votes: None 

Recommendation and Vote: A roll call vote was taken. The motion 
FAILED on a tie vote, 9 - 9 (see roll call vote). 

ADJOURNMENT 

Adjournment At: 11:06 a.m. 

JB/jb 

3914.min 

. . . 
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STANDING COMMITTEE REPORT 

'" 

February 15, 1989 
Page 1 of 2 

"~" ,Mr. Speak~r:. We, thecoriunittee ori;. State Administration report 
that HOUSE BILL 317' (fitst reading copy-:-~ white), with 

. statement of intent att~~~h~d, do pass as amended • 

And, that such amendments read: 

1. Title, line 10. 
Following:. "COMPENSATION" 
Insert: ", SUBJECT TO RULES ADOPTED BY THE TEACHERS' RETIREMENT 

BOARD" 

2. Page 1. 
Following: line 12 
Insert: ·STATEMENT OF INTENT 

It is the intent of the legislature to provide 

equitable retirement benefits to all members of the 

teachers' retirement sYEtem based on their normcl f:'crvice 

effect on the retirement system of isolated salary increases 

received by selected individuals through promotions or one

time salary enhancements during, their, last years of 

employment. 

The bill provides that the amount of each year's earned 

compensation that ;may be :;use~, ;il'lcalc!llating a m.ember' s, 

average f i!lal-co~~1'l_sa ti~n-:~a:t:~:i1~i:i'.~ce~dLthe~j:mElmber! s' 
-- ' '-- --,;~;t~~~~:~W';~::':~~~:' . 
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earned compensation for the' preceding year, by more than 10%, 

':Cexcept as provided' by, rule by the board. " The: legislat~re 
..... :.'. ,.,~.;.,.~ " ·',:··..,.:i)~~;.;4~-~"·.'·,_, '~:., _. ..'" ',' ' .. "~. '.. '.' J'.i' -:: '~., .~ • ,- .' ":< .. (;,.;~. J.l.", ~. 

intends "that' the board's' rules exempt from thelO"stat~tory 
" : ,.'" o:f; ". '''~:r~~'< -~':-' ... ,:: :'" ~,- . '~ 

, cap' l~~r~'~ses ' that'''.:)!'', ,. " '" '.' .. -' ' 
. , .:: 

(1) result from, collective bargaining agreements, 

(2) have been granted by the employer to all other 

similarly situated employees, ,or 

(3) have been received as compensation for summer 

employment. 

In addition, the legislature, intends that the board's 

rules require a member to provide adequate documentation. to 

permit the board to make an informed'decision'~oncerning 

exceptions to the 10% statutory cap." 

3. Page 2, line 16. 
Strike: "The" 
Inserts "In determining a member's retirement allowance under 19-

4-802 or 19-4-804, the" 

4. Page 2, lines 18 and 19. 
Strike: fit.he" on lir.0 is through "of" G:i linE 19 

5. Page 2, line 19. 
Following: "of the" 
Insert: "member's" 

6. Page 2, lines 20 through 23. 
Strike:" "I." on line 20 through "system"on line 23 
Insert: "by more than 10%, except as provided by rule by the 

retirement board" 

7. Page 2, line 25. 
Strike: ·shall b6" 
Inserts ·isi 
- .... -... - .-- -:-. ~.-= - .. : .. :. -: ' .... -*" ~'-

. , 11;'", 

:,~ " ""~.-": 
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And, that such amendments read: 

1. Page 6, line 5. 
Strike: "$4" 
'Insert :"'$ 3.50" 

" 
2 .paqe 6, line"ll. 
Strikes "25'" through 
Insert: "50 cents" 
Strike: ""this" 
Insert: "eiCh" 
Following: ·fee" 
Insertz "collected" 

"revenue" ---

".;:. 

'.,1,' 

February 15,1989 

. t 

Pagel :of:,1" '. 
~ .. 1,:' ," ." 

;:t/} 
39121.iSC~HBV· .' 
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STANDING COMMITTEE REPORT 
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:.""Ji3;;,··I' 
. i~,~!:,:~,.;::;;;d:;~ ,,;~ i, ,; ::":~;' .' ; .• .••• February ,15, 1989 

:) ;; .... \" .. :J,,~'!if'.:,·.~.·"~i~ .. :· ;;',:; ,:,;;;(t.¥>:·;~,~.:v:p .. ·.~:,¥1!.' .. , •. :~\t..',,· 'Page 10£ 1 
" ~ '~'"I'" :t'~' ,.~.t\;':""'> 

!if '3'" ~:"/~~. <) ~(:?<);:' .. -~4';':' 11'., ~... t« ~ {j~/ "'4' ~ , 

} " "~:>:);/':'~~S·:·~ ::·":'·,;!~i;)~~fE:;Li,;·,:c)~"i~:~·~S~(· . /{:E:. '~:,.:"'":"' ~~~!,~, . " '.,. ,,'.' ~ ';~,", 
~·,t':')tr-~ .~Spe·~kE!r~)hwe ,>;::~t.he·commi ttee\'on . Stat.e 'Administration ,·report· ".:': r~, ~\.'!":),' "-:- .. ' -<: ~·,::.'·::r ,; ..• ~.~ .~; ~ .v'\~~~~".:r; .• >.;,',.. :"'~:::;;~~::.$:}:';I'S~!' .\ -.~' .~!i i ~ JlI'.i'~""~'l,.;; .. ~!{~ .~' ;;1::: ... .' 'ir· .. ~~:.:~" .. - ,> ",." ,,,. ., .". " c.. _; , , 

'::.',;;"::that.'.';HOOSE :BILL:,60Sf .. Jfirs~,rea~i,nqi:.CoPY . --white),.with:':"'Y 
statement·':of intent.' attached", <~'d~,;'pas~ as a~ended "." r, 

...• ;';"i>':"" , ".,<, '", ";. "¥, 

J ",., 

And, that such amendments read: ' 

1. Title, line 6. 
Following:''';·,·'' :.' " ,'~ ,;< 

',; InBertl<:·CLARI~lING'l'HE iDEPARTMENT .',OF 
,REGARDINGcTAX .OFFSETS,· 

~ " " '- . 

' .. ' 

',' 

REVENUE'S PROCEDURES 

::,', . 
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, " ·f 

STANDING COMMITTEE REPORT 

February 15, 1989 

,: Page 1 of 1 

Mr. Speaker: We" t.he' commit.tee~on 'State'Administration ,report 

that House'illl '636 '. (first re~ding copy,,-:~' white),,, do pass 
and BE PLACED ON CONSE~T CALENDAR.' , , 

" Signed: 

.. ~~. 

'.' ''\ 
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. STANDING COMMITTEE REPORT"'·,· 

February 15, 1989 
Page, 1 of 1 

,.;~: ,>~.':"/ ,;~' .'.~. ,. ,i:. '. ·,,,t-. ,." ','; 

Mr. Speaker: We, the 'committee on' . State Adminis'tration report 
that House Bill 620"~:.~(fir~k}·~e~ding copy-'-white) ,; do' pass as' 

. amended \ .~.. ·';·"?·~};'·~;;~;(·'".~ii17!;1;{~''''::;~ 
".:.', -:<:::'>:2)~ :~':' ,.-:." .... 

c '; -_~.". 

.... ' , '. ~.. . " -

. !: :;:8 i gned : .....;,.._.;.,.~.-,;:;.)...)\:..." . .:.l..;..;.;.. J.:fY a..l..)-n4;,L"",;,...jt:.··~.f.·Ui...l...;':";"'<~b"'\ Ii,...;' ~:...' ;r.i::...i:-m .... · -a-n 
./ 

And, that such amendments read: 

1. Page 1, line 10. 
Strike: "provide" 
Insert: "knowingly or purposely disseminate" 

2. Page 1, lines 12 through 15.' ." . ". 
Strike: -." on line 12 through "official" on line 15 
Insert: "or gives the impression that the" 

3. Page 1, line IS. 
Strike: "or" through "sanctioned" 
Insert: "has been officially disseminated" 
Following: "by· 
Insert: "an", 

.;1. Pege 1, line 1 C. 
ftrir:c: trcfficinls" 
!n~ert.: "adJninistra tor r\ 



MONTANA 
PUBLIC 

EMPLOYEES 

ASSOCIATION 

1426 Cedar Street 

Helena, Montana 69601 

TO: House State Administratim 

FRG1: 'Ihanas E. Schneider 
Executive Director 

SUBJECl': House Bill 234 

• P.O. Box 6600 

Telephone (406) 4424600 

E)(Jt~~ 10: :;?~: .. 
'.'\ TE r2 - JS--$,.,1 . 

. -l8_~g(~.3~t=== 

Ycu have ncM received two fical notes and a carparision. To put them 
in perspective the interest rate assunption really doesn't count and 
whether there will be savings or nct: is anyone's guess. 

'Ibere are s~ importcnt facts that are just that FACI', and I would 
like you to decide the bill en that basis. 

1. There are two reascns for the bill. First, the eaployees ewer the 
past two years have received little or no salary increases so any
cne choosing to retire will be penalized :in the calculaticn of ben
efits because of salary. Secend, the new administraticn expressed 
a desire to reduce gcwenment by retirement incentive. 'Ibis bill 
coupled with HB 235 gives the incentive to 2112 uezbers of FERn 
to retire now. 

2. The bill changes the current faruula of years over 60 to years ewer 
56. For the average PERD retiree that neans the following: 

aJRRENr 

18/60 = 30% x $ 21,882 = $ 6564.60 Armually or $ 547.05 Menthly 

18/56 = 32.413% x $ 21,882 = $ 7092.61 Annually or $ 586.13 MOnthly 

House Bill 234 will increase retirenent for everycne Who retires fran 
the system by about 7%. 

3. In 1994, when the ccntributicn increase is totally in effect far: each 
$ 100,000 or payroll thee:rployees will pay $ 700.00 nore than under 
the current law and theenplDyers will pay ·$283.00 toore. 

The asSUlpticn of salary or savings do not change these figures. The cne . 
question you have to answer for yoorself is l\bether state or local gcwem
DElts will fill all of the positicns of those that retire. If you feel 
that they will not then savings will occur. That's House Bill 234 in its 
sitq>l.est form. 

Payouts of vacation and sick leave den' t count because the bill doesn't 
create the payouts and they will occur ~ther t;his bill passes or not .. 
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EXHIBIT 0<" "" I 

Amendments to House Bill No. 317 
First Reading Copy 

Requested by the Subcommittee on Hb 317 

DA TE_.-£;)~-..!-/ ~:F_.-...... 5.L-= 
H8_--Dc~wl--l.7~-= 

For the House Committee on State Administration 

Prepared by Lois Menzies 
February 10, 1989 

1. Title, line 10. 
Following: "COMPENSATION" 
Insert: ", SUBJECT TO RULES ADOPTED BY THE TEACHERS' RETIREMENT 

BOARD" 

2. Page 1. 
; Following: line 12 

Insert: "STATEMENT OF INTENT 

It is the intent of the legislature to provide 
equitable retirement benefits to all members of the 
teachers' retirement system based on their normal service 
and salary. The legislature further intends to limit the 
effect on the retirement system of isolated salary increases 
received by selected individuals through promotions or one
time salary enhancements during their last years of 
employment. 

The bill provides that the amount of each year's earned 
compensation that may be used in calculating a member's 
average final compensation may not exceed the member's 
earned compensation for the preceding year by more than 10%, 
except as provided by rule by the board. The legislature 
intends that the board's rules exempt from the 10% statutory 
cap increases that: 

(1) result from collective bargaining agreements; 
(2) have been granted by the employer to all other 

similarly situated employees; or 
(3) have been received as compensation for summer 

employment. 

In addition, the legislature intends that the board's 
rules require a member to provide adequate documentation to 
permit the board to make an informed decision concerning 
exceptions to the 10% statutory cap." 

3. Page 2, line 16. 
Strike: "The" 
Insert: "In determining a member's retirement allowance under 19-

4-802 or 19-4-804, the" 

4. Page 2, lines 18 and 19. 
Strike: "the", ,on line 18 through ."of" on line 19 

5. Page 2, line 19. 

1 hb03l702.alm 

I 



Following: "of the" ( 
Insert: "member's" 

6. Page 2, lines 20 through 23. 
Strike: "L" on line 20 through "system" on line 23 
Insert: "by more than 10\, except as provided by rule by the 

retirement board" 

7. Page 2, line 25. 
Strike: "shall be" 
Insert: "is" 

2 hb03l702.alm 

( 



TESTIMONY ON EXHIBIT.-:-..9-======:: 
DATE 2- 15-B4' 
HB_----=5;.....,1K ..... o __ _ HOUSE BILL 580 

Larry Nachtsheim, Administrator 
Public Employees' Retirement Div. 

The PUblic Employees' Retirement Board is opposed to this bill, first, because 
it would serve to reduce revenues to the retirement system by over $100,000 
each year. OVer a period of time, this could require an increase in .employer 
contributions to maintain the fiscal integrity of the system. 

It is our understanding the bill is introduced on behalf of one employee. 
There may be a few others. This bill would resolve their problem. 

On the other hand, every PERS member would lose the right to make their 
contributions on lump sum termination payouts with pre-tax dollars. The IRS 
will not allow employees to defer taxes under Section 414(h) on an elective 
basis. Members of the TRS no longer enjoy deferred taxes on their lump sum 
contributions because they have elective rights in this area. 

Terminating employees, particularly young employees, who do not elect to pay 
PERS contributions on their lump sum payouts who later return to public 
employment may wish to purchase the service credits represented by their lump 
sum payout. The cost of paying the employer and employee contributions, plus 
interest, on these lump sums may make the purchase cost prohibitive. 

From the perspective of the retirement board, this bill does not serve the 
best interests of the vast majority of the members of the retirement system, 
and could serve to increase employer costs in future years. Therefore, we 
respectfully request a do not pass on this bill. 



E)~r:lBIT -4... .--.~ 
DATE d-' /5 - "t f_.>_ .. :~ 
HB ~~(e 

/-~~ 
The following is the legal impact regarding HB636 by Representative Pavlovich at 
request of Department of Institutions. 

The legal impact of this bill is to generally revise for clarity and intent, 
the provisions for defining per diem and ancillary and to clearly address the 
department I s authority regarding assessing and collecting charges for patient 
care. 

Section 1: 
53-1-401(1) 

53-1-401(7} 

Section 2: 
53-1-402 

This section more clearly states the primary group of s~rvices 
defined as medical "ancillary", and removes those services from 
the definition which are no longer provided. The remaining 
language would allow for additional medical services, to also be 
covered by the "ancillary" definition. This section directly 
relates to the lawful ancillary fee for service authority in 
assessing billed charges. The section defines the ancillary 
expenses which must be identified when calculating per diem rates. 

This section also provides added clarity pertaining to how per 
diem rates are to be calculated. The statute, as it currently 
reads, does not provide sufficient enabling language to clearly 
address how the per diem rates are arrived. Nothing in this 
section, however, will change or alter the actual methbd used in 
per. diem calculation. The amendments will simply use language 
consistent wi th generally accepted accounting principles, as to 
what expenses can and cannot be incorporated within the agencies 
base rates. This section also provides that an insti tution can 
have more than one per diem rate depending on the number of 
treatment units or programs that are provided. 

This section relates to those facilities which are subject to the 
department's reimbursement laws. It amends the authority by 
clearly addressing the three component processes leading to the 
collection of revenues for patient care.As the statute currently 
reads, authority is given for collecting and "processing per diem 
and ancillary payments, " with no mention of the preliminary 
assessment, or billing function. 

Section 3: This section relates to the department's administrative appeal 
53-1-407 process. The statute is intended to provide an ultimate avenue 
of legal adjudication if an assessment is still believed to be excessive, even 
after a department ruling has been rendered which upholds the validity of the 
assessment. The department's internal appeal processes, leading up to a possible 
district court involvement, are specifically covered by 20.22.115, ARM. By adding 
the word "final" to this section, it brings clarity to the intent. Appeals are 
still allowable under the administrative procedures act.· The term "final" 
determination is inserted to indicate that the enactment of the appellate review 
under the administrative procedures act would only be used after the Department 
makes a "final" determination. This would allow the Department and the 
responsible person to have an informal opportunity to resolve any conflicts 
before an actual contested case is filed. 

Section 4: This section extends rule making authority to the provisions of 
this bill. 



Section 4: 

Section 5: 

EXH IBJT~4,-:=-~:oo:-
DATE i -' is -- PJ3 
HB (a3(p 

c2ert ?-
This section extends rule making authority to the provisions of 
this bill. 

This section provides the effective date of July 1, 1989. 

Essentially this is a simple bill that is a housekeeping matter to 
clarify existing problems that have been raised in the past with 
insurance carriers relative to the procedures that the Department 
uses to assess costs and bill private parties. These statutes 
were substantially revised in the 1977 session of the legislature. 
While relatively free of conflict, certain issues have arisen 
that need to be addres·sed and clarified in thif! bill. 
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!Dformatlon';: 'in political 
- penalty., No person 'shall knowingly sponsor any political 

,i';' ,c.':r'advertisement 'or 'news "release "containing deliberately calculated falsehoods, 
" .. ,whether on bE!halfof'orinoppositionto any candidate for public office, 
:"p:f;~~Lini tiated "measure;":':'referred'nleasure ~\:': or~ constitutional .amendment, 'and whether 
, 'suchpublicationshailbe,byradio'l~ television; newspaper,. pamphlet, folder, 

'. display', cards, signs, posters "or billboard advertisements, or by any other 
'public means.' Any person who shall violate the' provisions of this section 
shall be guilty of a class A misdemeanor. 

/' ' 

lJ'l'AR 
CORRUPT PRACTICES IN ELECTIONS ,20-14-28. 

',,' :,1::",:: ":;~;';:~:;;;:;';»:t~;:~~'~~ e~lLi:\ti"+'~;I.·" ::~::,,; h~T;:,':, " " .., " "';::"';)::")' "., ',,' 
. '.' , ,',. 20-14-28~':' False "statements;, in 'relation'to candidates forbidden. No 
perso~shall kriowinglymake or 'publish, or cause to be made or published~ any 
false. statement ,in~, relation ,to any , candidate, proposed. constitutional 

,:"'amendment'or other measure; 'which is' intended or tends to affect any voting at 
, any primary, convention or election. 

,il 

MASSACHUSETTS 
VIOLATIONS OF ELECTION LAWS 56 \43 A 

\42 A. False statements relating to candidates or questions 
submitted to voters. , 

No person shall make or pUblish, or cause to be made or published, 
any false statement in relation to any candidate for nomination or election to 
public office" which, is .. designed or tends to aid or injure or defeat. such 

_, ,:'1; .. ",,,,' """Y.', " "",;c,an"" ".,q,!, ~~t.,; :,~. '\;;""(~:""'~i .. ,,,~,'i,,,'\tl.~';~:J"l·:"~';-"'''",',· ~"~~"'~~"~~~li,' ''', ,,,,,,,,,,,,: ,;. "'~i'i~'l\l;'\~~~."":~,'~"'*"'''''I.a;", ,""';:V;,,q~,',~''''1'~~~;'''''''~i;~' •. ,,,'~ :,.~",;,;" :~,;'ii "i":'-" ,'~'i<~!f,¢\,,;,.q.i':"''1i;ti!,!;;<},~~,.c,~/, Ii ," 
.' "",,,,. c':"", "" ,,~c,' NO"'person'''shal'' 'publfsh""i~or'::'caUse"':"to ,-,~ be" pUblished . in . any letter ~: ".' ',' " , 
, , 'circular, advertisement~ "poster~or:~1nanY"other" w'i tine}'- any false statement in"" .,' 

.' relation to anyquest~on,'i submitted'kto;":the;~v:oter~~.'.which."statement is ~esigned 
to 'affect the vote' on said' '. . .... """":;\P'." ,;\,~';,~"". < r.'.", .,7".",;,. ,; .. , 

;':~~~- ,':;:'>"Whoever ~]mowinqly:"; c, '''·''of.''''ihls 'section sh<atl,be" 
.. :~'}purii5hed by 'a fine 'hf.~" 

;: for : than · 
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C7;.:i,~.,\~~"puQli~at.i6n,;:or,~;advertisemerit~' ' .• ,' .. ; ........ ;'.' . .' 
I-fr~'~:';:\~'''.'·:':'i Y(3'} ;;There'{.is,;a:~,:>rebut . " . "thata:'~Candidate;·'knows .. 

".' ,- ",o"I"'~~ri~~~ts to' any publication. or advertisement prohib1ted;by'<this caused < 

'by:a",politi~al,:·committee,over· wh~ch,J.he candidate'exercises.'any:':direction .... or:, ..... . 
.. \~lif.",,"~,~~~~~l. ',<'.'.~::':.~!:':.~'~'~""~~~li~.~~.,~d;~~~ 'It~6.:t"~~1t.'\~i,~i ,:i~:~\4t.~~:~::kii~;J:tf'~~\~;r . <·.:~-:l~·~~j::::··~~'~.a~·:l~~~.\~:~·~.n~w::; __ ~~~.\~~l.<t~(~.~; )~i{:': ,', , , ,_ ',,: 

;lo ~.,\~> .. :;:\:~.~:,~:.:.l4 )'q Any~<:andidate i. or\.,poli~ical~l.connni t:-te~·. cag.griev~d by.fa' tviolation" of 
'. this section shall have a .• right .. of·.action. against'~the> person::'alleged,:tobave 

~:' ':,~'-~~'~"commi tted -: the: v.iolation. '''~':/' The'~ ~ggrieved' party~ may, file" the~, action in the"., 
• ."1 ,.,...., • • -I, ~ J~, ~ , ~ ~" 4 '.~ ,l. ..-:"1'" ".J: ~ '~ "I" • . lI\i 1 • 

. ;~ ff~~~,\,;;,~i~cui~\;,~~~~",;fo,r ,}~rY, C?o.~t¥)o:~,:,~!~: ,s,tate "in ':~~ich 'a" aefeE~~~~ x:e~id~~,,:or",,~an 'i;~'\ ' 

\" ',"~ ~'be',' found~10rr:lf,'-the'-defendent{[s.,i8~,nonresident'~of rth "state,~"iri;,the circuit,'" ' 
, ,- ,I ',,~ d;:, courtl'fot: any\:;~;.mty,f'in 'Whicn:,tn~~rpUbiicatlon~~~ur~ea ~'io$reYaiF.i~~~~sucn·:'! ,~' 

, • ...;!:t" " ... " '\'"7 ~~,"'4, ~M , 'rr\. ,t;:,§: " 0_"" .. .j-'~,Y\).:;',J." "'"\, ",.~ 'i,.~"'" 

\' ;x:,,1:;~~1.d~ action,:~,J:;he If.plaintiff must show ,by clear and convi ng"' evidence -that' the:,;,',( ;,: 
,'- ,0 ';""":-- defendent" :Violated 'h sUbsect'ion"','( i~;~of this, section.\j~I:~'l;y'0J'Vili!'~' ';"~"J.'>ii>'-",~'",~, ,,_ : " ' 

. ~, " ~ . • ~~~(~('W.J\«~ .\If.~:~~ 'ft~'1\ l:1' ';'i<t.\1Y -',"S, '} '/" '>i1· ~;;~, ..... \~ 
, ,;,J,_;";','. "', (5) ,A, plaintiff who prevails in an'action provided y.,stibsection'(4rof"'~:':· 

-,lj:.; .i»:~;..:" .... " . - " .,,,' .. _,. ~,"'-J:'- :---_> .' • • ;", . ,- 'it ,.' .• , ~·'-'.n' 

this section may;recover : compensatory daJIIagesfor,,;all injury ,suffered by the' " . 
"''''''plaintiff,' by!, reasorl 1 .,of "the, "false statement '<of »naterial fact> Proof ·of 

" entitlement· to 'compensat.ory'damages"'must' be: by"'a" preponderance ,;of" ,eviqence}, . 
'Any prevailing party is enti tIed to recover reasonable attorney fees at td.al'''''~i 
and on appeal. 

(6) A political committee has standing to bring an action provided by 
subsection (4) of this section as plaintiff in its 0WTI name, if its purpose as 
evidenced by its preelection activities, solicitations and publications has 
been injured by the violation and if it has fully complied with the provisions 
of.this chapter.' In an action brought bya political "committee as provided by 
subsection (4) 'ofth1s section, the plaintiff may .recover compensatory damages 

~'~H,:>:·it',:i'i"ifor/.all !:,injury , ·.~fi the comi tteeby" reason of the false 
."I~r~~~j~::\,~~~~:stat~m.e~i"jj;A ,'pol iti~al: .' < tee" may: ,no17"be;~. S\l~9 , as; 
. "'.; .';' defendant in tical pommi ttee which ". 

'~".'. ,~,) ;'7""~"1;,,: .~~ . ~-. '. Ii'" : ~,,:,~. ~. , H.' !f""":,"";\~~:"-·1i.~'·I·~~i",~,,,,.Uf'"'''~~~·'''.''' :, .. : .. ,; "-
preval.ls . in ted pro .rata.amonq!:'':1;'11::;' 
the"persons . 'F';" "'}', .. ,' .'. " . 
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,", (7) ,If, a judgement is rendered in an action under this section against a 
" ",' defendant' who has ,been nominated ,to a public office or elected to apubl1c 

,,::h.:~§i~;"1off~c~otper,:''t::hS!l,;:~:state sell~tC?~:,o;t:'~'~'tat~ Representative,:, and it, ;, is~' established 
:,':1:;'X¢,!:t,?'\,~'¥;R~ear ~.~~}"fP!l.Yi~~,;~g. i ~y'id~~oce:~~at .i,the .. ;:fals.e" ,statement' was deliberately" 
;:'J'i';';~'~!f~~:?cm~~e(:;by ;~e,)\~~~f,~!1,4~1::.'.' the~4,fi.Il~erl::;;;Qf"f.actyshall: determine, whetheri~:the false;' 
;';'\~'¢t:~ ~,;~i~~~~1!'~n~,:,r~~E.~~9~~~;.,o~~~olll~.<:,~~;~~1 ~l~c~i.0l! .;;?;;\,~,f ,~the finder of .. , fac,t;; finds . 

. "':;,i','byclearand convincing evidence' that ·:the, false statement reversed the outcome 
!:.,'v".~'~7'~~:·' .... "~l::.," ... ~ "~"~,~""~",,,,,.,,,~~'t":.~.,...-:,.'" '~,f~' 1,.'~'.'~ "~f'> "'~"'':.''r'.:.:. I,~""- ':1,.", - ,'''' . ,'." . 

. ', :~·,:.:,~:;,;!;:.,of)the ,~ele'ction,ir"the:~ defendant::,,~shallbe;;·deprived·~f the nomination" or 
:-''''~j£_~;q;,~,~:,.>;.< ':'!'" .' .• ," •. '''.j .... ' . ." .... -,~~"'t"<'~,.,. ""~"". :"'! " ,...... ' ". ,'. '.:, 

;"'/;~' election and.,.tbe nomination or office· shall by; declared vacant. ,: ,', 
, ~" ';'. -;":(8)' AIl"action under this: section must be filed not later than the 30th 
',". day 'after';'. the .election"relating,to 'which' a publication or advertisement was 
, :'; · made:.::,:~, Proceedings on a complaint filed" under this· section shall have 
, ':: ,'precedence·:overtall(other "business~'onLthe' docket .. ".::t1'l'he ,courts will proceed in 

\,a manner. which:will'.:insurethat::.r.-;:~,i;';;:.,;~"";".~,, •. ""L.~,; ;,;,. ;".", .,~ """ 
" , , (a) Final judgement on a complaint which" relates to a primary or 
nominating' election is, rendered ; before the . 30th day, before' the general 

'election; and ,., .. ! i"'1~' ""':' {'."",:" ':";"<',:'" '~-;,:'''1'''''' .',' ' ... ,1' 

,,' .;" ... <, ,c; '. (b), Final judgement on a complaint which relates to an election to an 
office is rendered before the term of that office begins." , '" ,-, 

" ,. 'W)'<:' , l'; (c )" The remedy provided by this section is the exclusive remedy for a 
violation of this section. ."". ,,~,.. ," : ' ' 

. .' '.' . "","'"', 

" " .. ,. 

-.r·< ."-,, 
.",. 

" ,', 
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P.O. Box &23 
Helena. Montana 59624 (406) 442-9251 

TESTIMONY OF COMMON CAUSE 

IN SUPPORT OF 

HOUSE BILL 599 

Madame Chairwoman and members of the House State Administration 

Committee, for the record my name is C.B. Pearson, Executive Director of 

Montana Common Cause. I am here on behalf of the members of Common Cause. 

Common Cause would like to go on record in support of House Bill 599. 

It is probably news to most Montanans that this past campaign season was 

one of the worst in the history of state for negative campaigning. There was 

also a sharp increase in the number of formal complaints filed with the 

Commissioner of Political Practices. 

Negative campaigning alone isn't necessarily bad. In some instances 

negative campaigning, based on truthful assertions of differences between 

candidates or campaigns, can help sharpen the debate or clearly distinguish 

the candidates or issue at question. However, the use of false or inaccurate 

advertising in a negative campaign distorts the political process. 

In modern campaigns the use of polling has increased the temptation to 

use false or misleading advertising. Polls can tell a candidate or a ballot 

issue campaign the means why a voter may vote against a candidate or a ballot 

issue. Once these reasons are in hand the candidate or political committee is 

tempted to advertise these points regardless of the truthfulness of the 

advertisement. 

The reason for concern with false and misleading campaigning is the long 

- -term h~ll:1n it causes to the politic:ar·process •. False--andmisleading 



EXHIBIT (0 Ie : 

DATE; 2~ 15 -59 
HB 5qg ;." , 

; ,':! 
~'~', 

campaigning has as its fundamental purpose to direct a vote against something 

or someone rather than a vote for something or someone. Therefore,: false and 

misleading campaigning can.and often does reduce voter participation and 

increase voter apathy as voters become aware of the lack of truth in some 

campaigns. 

False and misleading campaigns can unfairly damage the reputations of 

many candidates, elected officials and ballot ideas. Such campaigns can 

provide an unfair advantage to unscrupulous candidates or unscrupulous 

campaign managers and can serve to further erode public confidence in elected 

officials and direct democracy. False and misleading campaigns discourage 

people from running for public office, thus weakening our republic. 

Further, voters, confused by misleading information, are distracted from the 

more substantive political issues and vote not for their choice of candidates 

or issues but for the lesser of a set of perceived evils. As a consequence, 

some political scientists suggest, election results may be skewed and less 

qualified and deserving candidates may be propelled into office and ballot 

questions may be unfairly decided. 

What do the people of Montana think about political advertising? In a 

poll commissioned by Common Cause/Montana to follow-up the 1988 election only 

51% of those polled found advertising on the ballot issues helpful. On the 

other hand, 83% of those polled found the voter information pamphlet which 

presents both sides of the issue was helpful. Clearly, the people of Montana' 

want to have some degree of confidence in the political advertisements 
-

presented via the media and other publications. 

When polled about a."truth in polit.icaladvertising" law, 90% said they 

would favor such legislation. Montanan's are clearly stating they want 

legislation that will implement a "truth in political advertising" law. The 

-, .~ 
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DATE 2- /5-59 i 

HB SCJg 

time is right to improve our laws covering false publications in political 
" > ~ , 

campaigns. 

Currently, our campaign b.ws are inadequate in enforcing laws regarding 

false and misleading campaigns. Seventeen states have laws that work to curb I' 

false information in candidate campaigns, but only four states have such laws 

that cover ballot issues. Montana's laws covering false information 

concerning candidates are inadequate to cover the range of publications that 

occur during campaigns. Further, Montana's campaign laws do not cover false 

advertising for ballot questions. 

With this legislation we can make candidates, campaign managers and 

ballot committees pause and rethink their campaign as they consider the fact 

that Montana would have in place a law prohibiting false publication in 

political campaigns. With this legislation we can change the emerging trend 

toward the use of false or misleading advertisements in negative campaigns. 

We urge you to vote "do pass" on House Bill 599. 
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Public Opinion Poll o~ Montana Voters 

Concerning Political Advertising and Sources o~ In~ormation 

Summory o~ Findings 
by 

Dr. E.B. Eiselein 

,,;.,' 

Soon a~ter the general election in November 1988, A & A 
Research (a pro~essional public opinion polling firm) conducted a 
poll o~ 403 Montano residents who voted in the November election. 
Respondents were picked at random (see "Fact Sheet") and were 
asked a series of questions about politicol issues odvertising 
and sources o~ politicol in~ormation. The sample was proportional 
to the number of households in each county throughout the state 
of Montono. 

An importont point to keep in mind with 0 public opinion 
poll is thot it is necessory to look beyond the "numbers" ond see 
the "people potterns" there. 

One point of interest: for a survey with this sample size, 0 

difference in response o~ 5% or more is considered stotisticolly 
significont. 

Montona voters tend to be divided on whether odvertising on 
ballot issues is help~ul or not. However, most feel that the 
voter informotion pomphlet sent to them by the Stote of Montono 
is help~ul and most ~avor a "truth in political advertising" law 
which would require 'political advertising to be truthful. 

In general do ~ feel that the odvertising ~ ~ or heord 
about ~ various ballot issues ~ helpful !£ ~ in deciding 
how i£ vote? Montono voters ore divided obout the helpfulness of 
the advertising on the various ballot issues: 51 percent feel 
that it wos helpful while 45% feel that it was not. The following 
potterns ore found: 

--Women tend to ~ind the advertising helpful (54% helpful 
ond 43% not helpful), while men tend to evenly divided (50% 
not helpful and 46% helpful). 

--Republicans tend to ~ind the advertising helpful (58% 
help~ul and 38% not helpful), while Democrats tend to be~ 

evenly divided (51% not helpful and 4?% helpful). :~ 

.' ~ 1 

--As education increoses there is 0 tendency for the -., 
percentage of voters who find the advertising not helpful, t.o~ 

Branch Office: P.O. Box 724 Azusa, CA 91702 



Politicol Advertising Public 

olso increose. 

--Younger voters (oge group 18-34) tend to feel . thot the-~' 

odvertising is helpful (57% helpful end 43% not helpful). ". 

Did ~ ~ ~ voter informotion pomphlet !!.!l!. ~ you by the 
stote ~ Montono i£. E.!. helpful? Most vote.rs--83 percent--feel 
thot the vcterinformotion pomphlet wos hel"pful. 

!!l. general. would ~ favor !.. "truth!n. political advertising" j. 

low which would require politicol odvertising II B.!. I truthfuI1,. 
Nine cut of ten voters (90%) would fovor such 0 low. Among: 
younger voters (oge group 18-34) f 96% would fovor such 0 low. 
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EXHIBIT 7. ,:, .. '. 
DATE 2 ~I5~gq 
HB_SC19 

Fect Sheet 

Scope £! Survey: Random telephone survey of 403 Montono 
who voted in the November 1988 gener~l election. 

odults' . 
, . 

':: 

Survey Method: 

1. The samp'le of phone numbers to be called wos bosed on a 
computer generoted rondom digit system which includes un~ 

listed and new telephone households. 

2. All calls were ploced between 5:00 PM ond 9:30 PM local 
time. 

3. The survey wos conducted during November 20-22, 1988. 

4. All colIs were mode from the research offices of A & A 
Research, 690 Sunset Blvd., Kalispell, Montano. All inter
viewers were directly supervised and randomly monitored. 

5. All questionnaire items involving lists were rototed to 
eliminate list order bios. 

Survey Accurecy: This opinion poll hes on overoll allowed 
statistical variation of 5 percent. 

Questions Asked: The actual wording of the questions is shown in 
the summary of findings. 

~ ~ ~ Research: This public opinion survey is a service of A & A 
Research, a professional marketing, advertiSing, and media 
research firm. A & A Research conducts marketing surveys end 
public opinions polls in markets throughout the United States and 
Conoda. A & A Research is a member of the American Association 
for Public Opinion Research ond uses current scientific stondords 
in conducting surveys. 

Limitotions: All scientific surveys, such as this public opinion 
poll, ore subject to certain limitations which should be token 
into occount when interpreting their findings: 

1. The survey was limited to households with telephones 
(including those with unlisted numbers). It is ossumed thot 
there is no significant difference in the pot terns of tele
phon~ households end non-telephone households. 
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2. It is ossumed thot there is no signi~icont di~~erence 
the patterns c~ people who participated in the survey 
those"who refused to participate. 

3. It is assumed that there is no significant difference 
patterns between those people who were avoilable to 
interviewed and those who were not. 

in 
be' 

',I i. 

,,' 

~.I· I 

I~; 

I 
I Ii 
" 

I 
~.~i 
ill 
;1 
I 

.1 
I 

I 



The data 
tables: 

Political Advertising Public Opinion 

Reading the Tables 
. 

in this report are shown in two basic types 

. " 

1. Demographic Table: Simply speaking, this table breaks out· 
responses by a particular group of people (age group, 
gender, community of residence, etc., knbwn as demographic 
groups) shown at the top of the table. The bar graphs. below';; •.. ' 
the heeding show the percentage of that demographiQ group 
giving a particular answer to each of the questions. So, for 
example, if you want to see at a glance how just the men 
responded to the questions, you would turn to the·. 
demographic table headed "All Men". Dr you could check at a 
glance the responses of age group 35-54 by turning to the 
demographic table with that heading. 

Percentages in the demographic tables may total less than or 
more than 100% for the following reasons:',multiple responses 
are allowed on some questions; response categories of less"' 
than 1% are not statistically significant and are not listed 
on the tables; some respondents refuse to or are unable to 
answer particular questions; percentages are sometimes 
rounded to the nearest whole number. 

2. Pro~ile Table: This table breaks dow~ respondents' 
answers question by question allowing you to quickly compare 
responses among demographic groups. On this type of table 
the question response is shown at the top of the page. The 
bar graphs show the percentage of the demographic group 
listed to the ls'Ft of the bar giving that response. Using a 
hypothetical example, if you wanted to see at a glance 
whether there was a significant difference in the percentage 
of women who think location is more important than 
convenient hours and the percentage of men who feel that 
way, you would turn to the headins "Location most 
important". The table below will show you the percentage of., 
men responding that way, the percentage of women, the 
percentage of certain age groups, etc. 

The tables in the report are arranged as follows: 

1. Demographic Tables for All Adults--these will give you an~ 
overview. 



2. Pro¥ile Tebles--these will show you· the 
patterns o¥ response. 

3. Demogrl9phic Tl9bles ¥or ell other groups--these ~ill ell~w:b\~ 4:i 
you t'o eim your edvertising {"terget tl

) ¥or speci¥ic groups . . ''':'':.1 
,'J . 

t 
;jl ' 

,:' I~: (,' . lli' 

." " 
" . 

,!" ___ i 

, ... :':"' 1',1; 
!: ." :'. ~ . I, . ~, 

I 

I 

iI.· 
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I 

I 



EX H 181 T -::--:-:-J~ ___ _ 
DATL '2 ~ i15~;:gq .-

M~ntana Bott1e B~11 o P :x: N :x: 0 N POL Itta_ 5CA " 
A £;. A ReseS:z:"uh 

_____________________ • ________ • __________ c ______ ~ ___________ c ___ = _________ .; 

II SAMPLE 

II DEMOGRAPHIC: 

ALL RESPONDENTS--

GENDER--

AGE 

Men 
Women 

GROUP--
18-24 
25-34 
35-44 
45-54 
55-64 
65+ 

ill POLITICAL AFFILIATION-
Democrat 
Republican 
Independent 
Refused 

YEARS OF EDUCATION--
I.. 12 or less 

13-15 

.. 
16 or more 

COMMUNITY 
Billings 
Great Falls 
Missoula 
Msla/Hel/Boz 
Helena 

.. Bozeman 
Western Mont. 
Rural E. Mont. 

BOTTLE BILL-
Favor 
A2ainst 

NUMBER 

403 

156 
. 

246 

32 
106 
80 
5? 
45 
82 

129 
145 
10? 
15 

150 
122 
122 

59 
39 
36 
86 
23 
2? 
94 
219 

86 
295 

PERCENT 

%100.0 

38.? 
61.0 

?9 
26.3 
19.9 
14. 1 
11.2 
20.3 

32.0 
36.0 
26.6 
3.? 

3?2 
30.3 
30.3 

14.6 
9.? 
8.9 

21 .3 
5.? 
6.? 

23.3 
54.3 

21 .3 
?3.2 

- ______________________ so _____ a ________ = ___________________________________ . 

• * Montana Opinion Poll conducted during November 1988 

* Copyright 1988 by A & A Research, 690 Sunset Blvd., 
Kalispell, MT 59901. Phone: (406) ?52-7857~ 

" .' 



EXHIBIL:--_7 ___ -

POL f!.:' TE:.. ~15-0tJ 
A R .gBa ;;tel; c: .;. : .... 

Montana BcttJ..e B:i.J..J.. OPINION 
A &. 

---------------------------------------------------------------------------
WAS ADVERTISING ABOUT BALLOT ISSUES HELPFUL 

Yes , 51.'% 
No J 45.4% 
Don't know ,- 3.5% 

WAS VOTER INFORMATION PAMPHLET HELPFUL 

Yes I· .................................... 62.9% 
No 1- S.O% 
Didn't get it J- ??% 
Didn't reed it'- 3.S% 
Don't know J 1. 0% 

WOULD YOU FAVOR A TRUTH IN POLITICAL ADVERTISING LAW 

Yes 
No 
Don't know 

, ....................................... 90.3% 
1- S.?% 
I. 3.5% 

___ = _____________________ a ____________ c ____ ••• ____________________________ _ 

* B M S - below minimum statistical standards for reporting. 

* Bar graphs are percentage of the demographic group listed at the top 
of the page. 

* Montana Opinion Poll conducted during November 1988 

* Copyright 1968 by A & A Research, 690 Sunset Blvd., 
Kalispell, MT 59901. Phone: (406) ?52-?BS? 

I 



• Montono Bottl..e B:i.l..l.. OPINION 
A &. 

. EXHIBIT .7 .. " 
DATE 2-'/'3-0 

POLLHB 5=lq 
A A e s-e==a~--:r:l-:c"""""h""-'----

• 

• 

II 

• 

• 

.. 

---------------------------------------------------------------------------
PROFILE OF ADS NOT HELPFUL 

ALL RESPONOENTS-- I ---------- 45.4 " 

GENDER--
Men I ------------ 50.0 % 
Women 1 ---------- 42.? % 

AGE GROUP--
18-24 I 43.8 % 
25-34 1 42.5 " 35-44 1 43.8 " 45-54 1 52.6 " 55-64 I 42.2 " 
65+ 1 4?6 " 

POLITICAL AFFILIATION--
Democr~t 1 51 .2 " 
Republic~n 1 -------- 3? 9 " 
Independent 1 ---------- 4?? " 

YEARS OF EDUCATION--
12 or less I .................... 38.? " 
13-15 1 4?5 " 
16 or more 1 49.2 " 

COMMUNITY 
8illings 
Great F~lls 
Missoula 
Msla/Hel/8oz 
Helen~ 

80zeman 
Western Mont. 

52.5 
48.? " 

52.8 
48.8 % 

43.5 " 
48. 1 % 

42.6 " 

" 
" 

.i '," 

";:'j 

- Rural E. Mont. as 41.6 % 

80TTLE 8ILL-
Favor 
Against 

4?? 
43.1 " 

% 

* 8 M S - below minimum st~tistic~l st~nd~rds for reporting. 

• * 8~r gr~phs ore percent~ge of the demogr~phic group listed to the left 

.. 

of the bar. 

* Montan~ Opinion Poll conducted during November 1988 

* Copyright 1988 by A & A Research, 690 Sunset 8lvd., 
K~lispell. MT 59901. Phone: (406) ?52-?85? 

, i 



EXHIBIT "7.,' ," -
. .:DAT~ Z:lfPi?I 

Montana Bctt1e 8::1..11 OPINION POL~HB_:B1g·>(:",. 
* - A' ~ ARe see r c: ,M I' 

--------------------------------------------------------------------~----..,:;-.,j:~. 
, ';, \:I.;l..: 

PROFILE OF VOTER INFO. PAM. HELPFUL I 't .. , 
I~ f;c, 

---------------------------------------------------------------~-----------, 

ALL RESPONDENTS-- : 1 . 82.9 ". I 
GENDER--

Men ' I 
Women , ------------------ 83.3 " 

------------------ 82.5 " 
i ., 'I 

, I 
AGE GROUP--

18-24 
25-34 
35-44 
45-54 
55-64 
65+ 

. I , 
t 
I 
1 
1 

--.................................. 84.4 " 

----------------- ?8. 3 " 
- .. -----.... ----------. 85.0 " 
------------------- 8?? " 
.. -----------------. 84.4 " 
.... ---------------- 81.? " . 

POLITICAL AFFILIATION--
Democrat I ........................................ 79.8 " 
Republicen 1 87.6 " 
Independent 1 81.3 " 

YEARS OF EOUCATION--
12 or less I ............................................ 86.7 " 
13-15 1 81~1 " 
16 or more 1 80.3 " 

COMMUNITY 
Billings 
Greet Falls 
Missoule 
Msla/Hel/8oz 
Helena 
Bozeman 

,-.. --------------- 83.1 " 
1 79.5 " 
, 83.3 " 
I 80.2 " 
1 73.9 " 
I 81.5 " 

Western Mont. I SF 83.0 % 
Rural E. Mont. I 84.S % 

BOTTLE BILL-
Favor 
Against 

................... zn .................. ..c 83.? " 

---.... --------........... 82.7 " 

---------------------------------------------------------------------------
* B M S - below minimum stetistical standards ~or reporting. 

* Bar graphs ere percentege of the demographic group listed to the left 
of the bar. 

* Montana Opinion Poll conducted during November 1988 
,-* Copyright 1ge8 by A& AR-esearch t-690Suns~t- B1 vd. , 

Kelispell, MT 59901. Phone: (406) 752-7857. 
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EXHIB'T_ 7 
~-'-:--::--~-

DATE. Z-IS-81 
.. Montono Bottl.e B:Ll.l. OPINION POL~_ sgg 

A &- ARe s~a~:;;;el;-;r:;-;;:c:::::;-fh--

---------------------------------------------------------------------------
• \~<SbI;L 

PROFILE OF FAVOR TRUTH IN POL.·AD. LAW 

• 
ALL RESPONDENTS-- ., _____ m_=_. _____ .. ___________ . 

90.3 " 

.. GENDER--

II 

Men 
Women 

AGE GROUP--
18-24 
25-34 
35-44 
45-54 
55-64 

8?8 " 
91.9 " 

96.9 
96.2 

8?S " 
89.5 " 

84.4 " 
II 65+ 8?8 " 

POLITICAL AFFILIATION--
a Oemocrot , ................................................ . 93.8 " 

Republican , .................................. - ........ -. 89.0 " 
Independent , .............................................. .. 90.? " 

III YEARS OF EDUCATION--
12 or less 1_ .............................................. . 92.0 " 
13-15 , ...................................... . 88.5 " 

• 16 or more , .............................................. .. 91 .0 " 

• 

.. 
IIiIII 

III 

COMMUNITY 
Billings , .............................................. .. 93.2 " Great Falls I .......................................... .. 84.6 " 
Missoula I .............................................. . 88.9 " 
Msla/Hel/Boz , .... - ........ ---...... - .... ----.... .. 91 .9 " 
Helena 1_ ............................................ .. 91 .3 " 
Bozemon I .................................................. .. 96.3 
Western Mont. I .............................................. . 
Rural E. Mont. I ............. ' •.• = ...... ~ .......................... . 

BOTTLE BILL-
Favor 
Against , 

88.3 % 
90.0 % 

90.? " 90.8 " 

" " 

" 

_c ________________________________________________________________________ _ 

* B M S - below minimum statistical stondords for ~eporting. 

* Bar graphs ore percentage of the demogrophic group listed to the left 
of the bar. 

* Montono Opinion Poll conducted during Nove'mber 1988 

* Copyright 1988 by A & A Research, £90 Suns~t Blvd., 
Kolispell, MT 59901: Phone: (406) ?52-?85? 
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84 C

al.A
pp.3d 7!1 

C
ite as, A

pp •• 148 C
aL

R
I'tr. 278 

C\.lianl'l' thereon and on w
llich plaintiff jus-

to legal challengt' as false and fraudulrnt 
! 

six batteries. 
A

fter being tJischarged from
 

.. \1 ~ 
i~e 

aciJity 
he 

w
as 

placed 
on 

probation. 
.. 

, 
r/le

 
appellant w

as sentenced on the petty 
. t::

hef 
violation, the juvenile judge revived 

ese battery violations 'and used them
 to 

ten 
the\com

tnitm
ent to C

Y
A

. 
T

his aug
en

t 
com

m
itm

ent cannot be characteriz-
'collateral" in the sam

e sense as in 
'l1! and 

lIfa
rtille

z: 
it w

as directly im


'y the sam
e judge at the sam

e pro
as the underlying charge. 

It w
as 

inttW
-a1 p

art o
f the petty th

eft com
m

it
iaentO

lW
e hold, therefore, th

at the revoca
Q

n ~probation at a dispositional hearing 
is a direct consequence of an adm

ission, and 
a juvenile m

ust be apprised of the possibili
ty

 of such 
revocation before entering his 

adm
ission. 

A
ppellant 

also 
argues 

th
at 'the 

court 
abused its discretion in com

m
itting him

 for 
36 m

onths for the six prior batteries. 
T

he 
batteries 

involved 
lew

d 
but 

nonviolent 
touchings of six students at his high school 
during 

one 
m

orning. 
W

hile 
w

e 
w

ould 
agree w

ith appellant th
at the im

position of 
six consecutive periods o

f confinem
ent for 

these incidents w
as excessive, w

e need not 
reach this issue since w

e are reversing the 
underlying com

m
itm

ent. 
B

y the sam
e to

ken 
w

e 
need 

not reach 
appellant's 

argu
m

ent th
at the com

m
itm

ent constituted cru-
el and unusual punishm

ent. 
, 

, 
, 

T
he'judgm

ent is reversed. Th~ ~~iter is 
rem

anded w
ith directions to perm

it appel
lant to w

ithdraw
 his adm

ission of the petty 
th

eft charge. 
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. B
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, P. J.t and G
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(A

ssigned by the C
hairperson' of the Judi

cia� C
ouncil), J., concur. ". ,,', 
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84 C
al.A

pp.3d 77 

..L
. C

esar E
. C

R
A

 V
E

Z
 et al., P

laintiffs 
and A

ppellants, 

v. 

C
IT

IZ
E

N
S

 J<'O
R A

 F
A

IR
 F

A
R

M
 LA

BO
R 

L
A

W
, 

a 
C

alifornia 
nonprofit C

orllora. 
tion, 

et 
aI., 

D
efendants 

an
d

 
R

esllon. 
dents. 

C
iv. 

52081. 

C
ourt of A

ppeal, Second 
D

illtrict, 
D

ivision 
5. 

A
ug. 21, 

1978. 

A
s M

odified A
ug. 31, 

1978. 

A
ction 

w
as 

brought 
to 

obtain 
actual 

and 
punitive dam

llges for alleged 
fraudu

lent m
isrepresentation in 

the course of an 
election 

cam
paign. 

T
he 

S
uperior 

C
ourt, 

Los A
ngeles C

ounty, A
lfred L

. M
argolis, J., 

sustained 
all 

dem
urrers 

w
ithout 

leave 
to 

am
end, and plaintiffs appealed. 

T
he C

ourt 
of A

ppeal, H
astings, J., held that: 

(1) inas
m

uch as plaintiffs, hy 
their ow

n 
pleading, 

adm
itted th

at they knew
 at all tim

es that 
the 

statem
ents 

of 
their 

opponents 
w

ere 
false, the reliance requirem

ent for a fraud 
action w

as m
issing, and (2) the representa. 

tions to the electorate th
at gave rise to the 

action 
w

ere 
statem

ents 
o

f opinion 
w

hich 
w

ere not subject to legal challenge as false 
and m

isleading statem
ents of fact. 

A
ffirm

ed. 

1. E
lections 4=

309 

T
he C

ivil C
ode section w

hich provides 
th

at any person perform
ing or proposing to 

perform
 an act of unfair com

petition w
ithin 

the state m
ay be enjoined applies tounlaw


ful business practices and I'ot to public elec
tion 

cam
paigning. 

W
est's 

A
nn,C

iv.C
ode, 

§ 3369. 

2. F
raud 4

=
4

1
 

In order to state a cause o
f action for 

fraud, a plaintiff m
ust allege a false repre

sentation of a m
aterial fact m

ade recklessly 
or w

ithout reasonalJle ground for believing 
its 

tru
th

 
and 

w
ith 

the 
intent 

to 
induce .l:' 

.~ 

'.;' 
~~ 

~ 
tifiahlY

 relied to his injury, 
m

isrepresentations of fact. 
" 

S
ee p

u
b

licatio
n

 W
o

rd
s an

d
 P

h
rases 

for 
o

th
er 

judicial 
co

n
stru

ctio
n

s 
an

d
 

definitions, 
';i' 
,,.. ~'1 

l. F
rau

d
 =

2
1

 
W

here parties w
ho 

r" '''paigned in 
fa-

'& ii J 
\'or of proposcd initiative statute adm

itted, 
I,\,thcir ow

n pleading. thaI. they knew
 at all 

, 
' 

lim
es that statemelll~ m

.u\e by lheir opposi-
'"

 
~' 

!ion w
ere fal~e, proponents of the statute 

,~i . ' ~ 
coul.! nol justifiably have relied on the al-

,Jerom
e C

ohen, S
anford N

. N
athan, Sali· 

nas and G
eorge C

. 
L

azar, S
an D

iego, 
fO

J 

plaintiffs and appellants. 
'G

ibson, 
D

unn &
 

C
rutcher, T

heodore 
B

 
O

lson, 
and 

H
. 

F
rederick T

epker. Jr., Lo: 
~ 

I~gl'd m
isrepresent.ations o

f their opponents 
, : { 

anll, therefore, lhe proponl~nts had no cause 
',. 

::J:' 
of actioll for fraudulent. m

isrcp:'esentation. 

, 
4. Fraud 

(l;:>
 11 (1) 

l 
H

ule that there m
ust be a fal!;e state-

, :..<1 
m

ent of fllct, not m
erely of opinion, hefore 

:, 
:.,'ul!., 

. 
. 

'\!~IJ .Jt~, ,.' .. 
the test of reck Ie$!> or l{Jlow

lIlg fahllty can 
;: 

'ti; 
" w

 m
et is constitutionally based. 

111' 
15, 
!:~ 

~
.
 

;) 

l ~. 

''': 'f 
;: 1 
" i . ~ 
,; t 

.f:~ 
"
. 

,I 
. .1 .. 

'
(
'
 

" :.,;:,~ :l~'~ 
, "~:,'; ~ 

:>,' 
'_

',
 
.
,
' 

I 

, ~.UtH' 
:,,;: '1" 

:",::i~t 
'~::.;~t~ , 

5. Fraud 
<8:=> n

(1
) 

Thc C
onstitution and 

puhlic policy re
quirc open public dehate on initiative issues 
w

ithout the chilling effect of legal repris
als; 

therefore, statem
ents m

ade in the con
text of 81\(:h public debale should be treated 

1\.; "opinions." 

G. Frllud 
<8:=> 11(1) 

Partisan representations to electorate, 
m~llle in connection w

ith proposed initiative 
statute intendcd to am

end and reenact leg-
i. .. lalion regarding org,m

ization and collec
tive 

bargaining 
rights 

and 
procedures 

of 
farm

 
w

orkers, to the effect th
at the pro

po>ed statute w
ould entail the deprivation 

of property 
rights 

and 
personal 

property 
rights of agricultural em

ployers w
ere state

m
ents of "opinion" w

hich w
cre not subject 

~.'!/.~ 
. 

li·~ J~'l t~l~~~;·· " 'i::' 1 
, it P.:i1h'· 

. 1j'. 
l.lii 

I. 
T

he dem
urring defendants w

ere C
itizens for a 

fair farm
 L

abor L
aw

, a C
alifornia non·profit 

corporation erroneously sued as N
o on 14 C

om


Iniuee; 
D

olphin lnvestm
l'nt. Inc .• a C

alifornia 
corporatiun erroneously sued as D

olphin P
ublic 

~ 
" 

~ El 

, R
elations-a 

division 
of 

D
olphin 

Investm
ent, 

, Inc,; 
S

uperior F
arm

ing C
om

pany; 
T

he S
uperi

or O
il C

o.; 
P

an-A
m

l'ricall 
U

nderw
riters. Inc.; 

and B
ill R

oberts, 

A
ngeles, 

for 
defendants 

and 
respondent: 

C
itizens for a F

air F
arm

 L
abO

r L
aw

, D
ol 

phin 
Investm

ent, 
Inc., 

B
ill 

R
oberts, 

anc 
P

un-A
m

erican U
ndcrw

riters, Inc. 
H

anna 
&

 
M

orton, 
Jam

es 
P

aul 
L

ow
el 

Jam
es S. B

right, and D
ean W

. D
rulias, Lo 

A
ngeles, 

for 
defendants 

and 
respondent 

S
uperior F

arm
ing C

o. and T
he S

uperior O
i 

C
o. 

..L
.H

A
ST

IN
G

S, A
ssociate Justice. 

[1] 
P

laintiffs filed an action seeking ac 
tual and 

punitive dam
ages for 

fraudulen 
m

isrepresentation in the course of the can: 
paign 

elcction 
concerning 

PropositiQ
n 

l' 
the A

gricultural L
abor R

elations Initiativ 
statute. 

D
efendants 1 

dem
urred 

and 
til 

court sustained all dem
urrers w

ithout.leav 
to am

end. 
O

n 
this appeal, plaintiffs cO

l 
tend th

at their com
plaint states a cause ( 

action, either on' intentional m
isrepresent: 

tion, or pursuant to
 C

ivil C
ode section 3369 

In 
the 

1976 
general 

election, 
plaintifJ 

cam
paigned 

in 
favor 

of 
Proposition 

14 
w

hile 
defendants 

w
ere 

llgainst, it. 
B

ot 

leading advertising and an
y

 act denounced t 
B

usiness and P
rofessions C

ode S
ections 175( 

to 17535. inclusive." 
P

laintiffs claim
 this section w

as violated I 
defendants' intentional false statem

en
ts of fa< 

• T
his is answ

ered by o
u

r opinion. 
F

urtherm
ol 

, this section applies to unlaw
ful business pra 

, tices and not 'public election cam
paigning. 

"" J f; 

J 
'''' l .
~
 

1. 
C

ivil C
ode. § 3369 reads in pertinent p

art as 
follO

W
S: 

"2. A
ny person perform

ing o
r propos-

1111: 
to 

perform
 

an 
act 

of 
unfair 

com
petition 

"ithin lhis state m
ay be enjoined in any court 

of com
petent jurisdiction, 

[1U 
3. 

A
s 

used in 
this section, unfair com

petition shall m
ean and 

includ~ unlaw
ful. unfair. or fraudulent business 

practice and 
unfair deceptive. untrue. o

r m
is-

3. 
P

roposition 14 w
as a proposed initiative S

ll 
ute intended to am

end and reenact certain Ie 
islation regarding the organization and 

C
O

ilE
 

tive bargaining rights and procedures o
f fal 

w
orkers. 

O
n

e o
f its provisions created a stat 

tory right o
f access to farm

s for union organ: 

ers. 

,:: i.<:: 



Amendments to HB 599 

Df\TE c;?- /5 -? 'J .. 

H,lY- 577 
./ 
,/ 

Page 2 Line 6 add after 13-37-124 or any violation of this section may be 

treated as a civil violation under 13-37-128. 

Page 5 Line 6 add section 4 to read: Liability for dissemination of false 

advertisement. No publisher, radio braodcast licensee or agency or medium 

for dissemination of an advertisement, except the manufacturer, packer, 

distributor or seller of the article to which a false advertisement relates, 

is liable under this section by reason of the dissemination by the publisher, 

licensee or agency or medium of such false advertisement, unless the 

publisher, licensee or agency or medium has refused, on the request of the 

commissioner to furnish the Office of Political Practices the name and post 

office address of the manufacturer, packer, distributor, sell or advertising 

agency \-1ho caused to be publisher, licensee or agency or medium to disseminate 

the advertisement. 

At the request of Montana Newspaper Association - Charles Walk. 
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oncon 
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n
stitu
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a
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C
o

n
v

en
tio

n
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fo
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3
1

1
 

re
a
so

n
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as 
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C
onC
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e
lf 

to
 m

any d
an

g
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 o

u
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F
e
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. 
T

h
an

k
s 

fol' 
"1
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M
arc'h '20, '1987 

H
elena,1 M

ontana 
V

ol. 4
3

 N
o. 1

1
9

 
, 

. 

C
o

n
tin

u
e

 
tro

m
 P

a
g

e
 1 A

 
..... 

' ... d 
... 

t 
of the 34 required,. 

. 
. 

. 

·re eC
.te 

t.~. 
! 

tens of lellers. W
e on 

the com
o: 

· 
I 

~. 
"I know

 m
any of you received ./ 

. 
.; 

r" 
•. 

J 
i' 

I
.
 

I 

· 
; .'.' \rt 

:~! 
•. ~ ~ / 

\', t. f· 
m

Jll=
 recelY

ed.-bundreds of .let-
'U

y L
E

N
 IW

A
N

S
K

I: f~.: L f' ~! .• ,f,I .. ~: 
ters from

 M
ontana and hundred~ 

Associated'Press:Write~ 'f)l'"·,,, ... ~tn! 
a
n

I 
hundret'k o,f 

lellers 
from

 
~ 

· ,
a

r
o

u
n

d
 (b

e
-If S

 
a

n
d

 
~
 
w
r
r
c
e
n
~
 

. 
, T

he M
ontana S

enate on T
hurs-

" 
w

ere 
to 

' 
liol)-;.' 

: day 
ov rw

hel _in I 
rejected 

a 
! 

a 
venti 

," S
tale A

dm
inislra-,. ' 

'.cJI--!LJ~ constiC
u ~. a 

-
.
 

I 
tion 

C
hairm

an Jack
 

H
affey, .D

-,' 
· t
o

n
 am

en m
ent for a 

A
naconda, 

lold 
the 

S
enale 

in; 
\ 

balanced federal budget. 
presenting the com

m
lU

ee r
e
~
r
l
.
 

'T
he stale S

enate'on a 46-4'Y
ote!' . 

T
hursday. 

. 
accepted 

a 
com

m
ittee'. recom

-'-
O

pponents of the resolution, in
m

endalion 
to

' kill 'H
ouse . Joint'i 

eluding som
e 

nalionally-pr om
i-

R
esolution 10, w

hich called for a 
nent 

political 
figures 

w
ho 

trav-
!!onstitulional convention. 

eled to 
M

ontana 
to 

testiC
y at a 

;T
he S

enate's S
tate A

dm
lnistra-

hearing 
M

onday, 
argued that a 

. 
lion 

C
o
m
m
j
t
l
~
 

earlier 
in 

th
e
' 

balanced-bud 
get 

am
endm

ent 
w

eek had voted 9-1 to reject the 
w

as nol necessa.ry because C
on-

:A, 
.
r
~
t
i
o
n
,
 

T
he 

full 
S

enate 
ac-

gress 
and 

lhe 
president 

have 
cepted 

the 
com

m
ittee 

report 
other tools 

to 
accom

 
plish 

tlm
l 

,T
hursday w

ithout debate. 
~ 

goal. 
" . 

.'; 
.;. 

· 'L
ast m

onlh the M
ontana H

ouse 
; 'C

"T
h

ey
 also said' calling a con-

'. 
approved the resolution 51-49.,,·~; 

f sli1.ulional 
convention 

is 
a 

dan-
" 

'H
ad 

M
ontana 

joined d
' states'.' 

,g
ero

u
s lhing 

to 
do" 

because 
it 

':,' 
calling .Cor a 

constitutional con-' 
I 

could 
open 

the 
C

onslilulion 
lo 

vention 
it w

ould 
have' been' the 

. other, 
not 

necessarily 
desirable 

33rd state to do so, just one short 
. . changes. 

H
affey told the S

enate 
; T

h
u

rsd
a
y

::Z
. 

" 
; 

(M
ore on B

U
D

G
E

T
, back p

ag
e)' 

~
 

I 
"T

he 
S

lale 
A

dm
inistration 

/C
om

m
iU

ee concluded there is no 
com

pelling reason for us to 
C

O
Il-

. 
:. 

. cur 
in 

H
ouse 

Joint 
R

esolution 
. 

10," H
affey said. 
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. NATION 
EXHIBIT I(~ 

Florida Just Saws "NO" DATE. £-15- gq 
'J I HB _li! 19 

And the constitutional convention pushers suffer another setback .J ~ ~. 
It could be ~ed the "Southeastern 

one-two punch. Wrst Alabama repealed 
its 1976 petition to Congress calling for 
a constitutional convention. Less than a 
month later, on May 25th, Florida fol
lowed suit when its House of Represen
tatives voted to rescind the Sunshine 
State's 12-year-old convention call. 

This latest action in Florida confirms 
that the tide that swept in 32 state calls 
for a constitutional convention (suppos
edly limited to a "Balanced Budget 
Amendment") between 1975 and 1983 
has not only peaked, but ebbed. 

The change in sentiment on this issue1 
is the result of increasing information on 
the subject, rather than a change of heart 
on the merits of a balanced budget. What 
sounded like a good idea originally ("Let's 
force Congress to balance the budget!") 
lost much of its appeal when people re
alized we were on the brinkOtaconsti
tutional experiment with no precedent, 
with no guaranteed outcome. 
~-----------

'I)"uth in Packaging 
(. According to many state legislators, 
the way the convention idea was pre
sented in the late 1970s and early 1980s 
generated little opposition. E~ (or 
almost everyone) wants to balance the 
budget; it was a reg\ii~ "mo~
al.!Q:a]>ple-pleJill!." When serious discus
sion began, however, support eroded. 
Few legislators wanted to carry the 
stigma of voting to open a Pandora's box 
of constitutional woes. Since 1984, state 
legislatures have refused to pass conven
tion calls at least 37 times, and now Al
abama and Florida have reversed pre
vious decisions. 

Florida State Senator Marlene Wood
son (R-Bradenton) was the sponsor ofSM 
302, the withdrawal measure in the Sen
ate. "I'm a novice to the political scene," 
Senator Woodson told THE NEW AMERI. 
CAN. "This was a brand new issue I had 
never heard anything about; no one 
seemed to know much abOut it. I went to 
Washington in November and met mem
bers of Eagle Forum. After learning 
about the dangers of calling for a consti-

THE NEW AMERICAN I JUNE 20. 19M 

tutional convention, I decided to sponsor 
legislation withdrawing Florida's call." 

With 21 of 40 state senators co-spon
soring SM 302, passage seemed certain, 
but the measure was not without oppo-

NTU's Davidson pushes convention 
(See page 17 for related article.) 

sition. "Members of the NTU [National 
Taxpayers Union] came into town a few 
days before the vote and they did manage 
to delay things through lobbying tactics," 
explained Senator Woodson. 

Deputy House Majority Leader Elaine 
Bloom (D-Miami Beach) probably 
worked longer than any other member of 
the Florida Legislature to achieve the 
withdrawal of the 1976 call. Ironically, 
Representative Bloom was listed as a 
supporter of the original 1976 measure. 
She thought little more of the resolution 
until four years ago when, while working 
as a lobbyist for the Florida Association 
of Jewish Federations and the United 
Protestant Appeal, Bloom received a call 
from Linda Rogers-Kingsbury of Citizens 
to Protect the Constitution, a Washing
ton-based group working to alert Amer
icans to the dangers of holding a conven
tion. Upon her -return to the House in 
1986, Representative Bloom worked ev
ery year to bring the withdrawal mea-

sure to a vote. One hurdle to overcome 
was initial opposition from Senator 
Dempsey Barron (I)-Panama City), the 
Rules Committee Chairman. However, 
Senator Marlene Woodson helped con
vince Senator Barron to change his mind. 

Representative Bloom believes the !I
ternate convention method of imending '. 
the Constitution was placed the'fe15y-the . 
F'o\:iMiIl Fathersas a refuge of last re
sort, just one step sho er rev
olutio!!&.ana tllat the traditional methOds 

SJlo\iId be used so long as there is It 
choice. 

"I consider myself a moderate," Rep
resentative Bloom told THE NEW AMER
ICAN, "and I thought that the people from 
the Committee on the Constitutional 
System like Lloyd Cutler were suppos
edly moderates, until I saw their plans 
to use a convention to propose a package 
of amendments - and I don't like their 
package." The fight has been a rewarding 
experience for this courageous Miami 
Beach legislator. "I feel this was my ma
jor contribution to the United States. I 
care very much about the constitutional 
traditions that guarantee my rights." 

Representative Bloom gave her thanks 
to those who supported her in this effort: 
"I really have to give credit to the mem
hers of The John Birch Society, who cre
ated the Save the Constitution Commit
tee; Rita and Gene Krehl did a great job." 

The Save The Constitution Commit
tee, a state-wide organization formed in 
Pensacola in 1986, has spent nearly two 
years working with Florida state legis
lators on the convention issue. "We laid 
such a solid groundwork of education 
with the legislators that they largely ig
nored the last-ditch efforts by the NTU," 
said Rita Krehl, the Committee's Chair
man and spokeswoman. Mrs. Krehl is0-
lated two key elements of the Commit
tee's strategy: (1) generating plenty of 
input from the local constituency of each 
legislator, and (2) having a "core group" 
maintain a physical presence Jnthestate 
capital to keep abreast of developmentS -
and to calIon legislators personally. • 

- WARREN P. MASS 

15 
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t.. 14, 1986 
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n
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tio
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. 
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B
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 A
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T
H

U
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O

L
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B
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A
S

· w
e 

look 
forw

ard 
to 

cele
brating th

e bicentennial of the 
C

onstitution, a few
 people have 

asked. "W
hy D

ot &
nottier constitutional 

convention?" 
. 

.. 
I w

ould respond by saying that one 
of th

e m
ost serious problem

s A
rticle V

 
poses is a runaw

ay convention. T
here 

. Is 
no 

enforceable 
m

echanism
 

to pre
::'vent a convention from

 reporting out 
w

holesale changes to
 o

u
r C

onstitution 
and 

B
ill 

of 
R

ights. 
M

oreover, 
the 

absence o
r an

y
 m

echanism
 to

 ensure 
representative 

selection 
oC 

delegates 
could put a ru

n
aw

ay
 convention in the 

bands 
of 

single-issue 
groups 

w
hose 

self-interest m
ay 

be 
co

n
trary

 to
 o

u
r 

D
ational w

ell-being. 
A

 
constitutional 

convention 
could 

lead 
to 5harp confrontations betw

een 
C

ongress and th
e states. F

or exam
ple, 

C
ongress m

ay frustrate th
e states by 

treating som
e state convention applica

tions 
as 

Invalid,' o
r 

by 
inS

isting 
on 

particular 
parliam

entary 
rules 

for 
a 

convention, o
r by m

andating a restrict
ed convention agenda. If a convention 
did run aw

ay, C
ongress m

ight decline 
to forw

ard to the states for ratification 

F
o

rm
e

r U
.S

, S
uprem

e C
o

u
rt Jw

tice
 

A
rth

u
r J. 

G
oldberg. a 

m
e

m
b

e
r o

f the 
advisory board o

f C
itizens 

to P
ro

te
ct 

the C
onstitution. w

rote this article I.or 
The H

erald in response to an
 article by 

A
rth

u
r 

S
, 

M
ille

r. 
"W

h
v 

n
o

t 
anoth!?r 

con~titulional 
conveniion?" 

(V
iew

· 
point. July 6). 

In
 R

esp
o

n
se 

those proposed am
endm

ents not w
ithin 

the 
c
o
n
v
e
n
t
i
o
n
~
s
 original m

andate. 
U

ltim
ately, 

the 
courts 

w
ould 

b
e 

called 
upon 

to 
decide 

these 
m

atters. 
T

his raises unprecedented problem
s. If 

every disgruntled convention delegate, 
m

em
ber of C

ongress. state legislator o
r 

concerned 
citizen 

could 
sue 

at 
any 

tim
e. 

a 
convention 

could 
m

ire 
the 

federal 
and 

state 
governm

ents 
in 

a 
debilitating 

w
eb 

of 
law

suits. 
C

ould 
governm

ent 
thus 

preoccupied 
w

ith 
a 

convention 
m

eet 
the 

needs 
of 

their 
citizens and the country as a w

hole? 
' 

If the issues are not review
able by 

the courts. then th
e convention w

ould 
take place outside our system

 of checks 
and 

balances 
and 

the 
dangers 

of 
a 

runaw
ay 

convention 
increase. 

If 
the 

convention issues are review
able, then 

serious enforcem
ent problem

s arise. 
P

roponenl$ 
C

or 
a 

convenlion 
offer 

assurances that it can be lim
ited to a 

single 
issue 

by 
saying 

the 
state 

legislatures have called 
for a conven

tion for the "sole and express purpose" 
of 

drafting 
a 

specific 
am

endm
ent. 

particularly 
th

e 
balanced 

b
u

d
g

et 
am

endm
ent. 

In response, they should be rem
ind

ed 
that 

the 
convention 

of 
1787 

w
as 

called 
"for 

the 
sole 

and 
express 

purpose 
of 

revising 
the 

A
rticles 

of 
C

onfederation." 
A

s 
w

e 
know

. 
thai 

convrntion, in th
esr special and unique 

circum
stanrc's. 

discardrd 
thl' 

A
rticles 

and 
draf[('d 

the 
U

.S. 
C

onstitution. 

despite its lim
ited m

andate. 
H

istory 
has 

established 
th

at 
th

e 
P

hiladelphia C
onvention w

as a success, 
but 

it cannot be denied that It 
broke 

e\'ery 
rcstraint 

intended 
to 

lim
it 

its 
p

o
w

er 
an

d
. agenda. 

L
ogic 

therefore 
com

pels one conclusion: A
ny claim

 th
at 

the C
onf;ress could. by statute, lim

it a 
convention's 

!lgenda 
Is 

pure 
specu

lation, and any attem
p

t at lim
iting the 

agenda 
w

ould 
alm

ost 
certainly 

be 
unenforceable. It w

ould create a sense 
o

f security w
h

ere none exists, and it 
w

ould project a false im
age of unity. 

O
pposition 

to a 
constitutional con

vention at this point in o
u

r history does 
not indic~le a distrust of the A

m
erican 

public, 
but 

in 
fact 

recognizes 
the 

potential for m
ischier. W

e have all read 
about the various plans being consid
ered 

for 
constitutional change. 

C
ould 

this 
nalion 

tolerate 
the 

sim
ultaneous 

consideration of a 
parliam

entary sys
tem

. 
returning 

to 
th

e 
gold 

standard, 
gun 

control. 
E

R
A

, 
school 

prayer, 
abortion \"s. right to lire and anti-public 
interest law

s? 
A

s 
indh·iduals. 

w
e 

m
ay

· w
ell 

dis
agree on the m

erits of particular issues 
that 

w
ould 

likely 
be 

proposed 
as 

am
endm

ents to the C
onstitution; how


ever. It is m

y firm
 belief that no single 

issue 
o

r 
com

bination 
o

f 
issues 

is 
so 

im
portant as to w

arran
t jeopardizing 

o
u

r 
entire 

constitutional 
system

 
o

f 
governanee at this point of our-history, 
particularly 

sin
ce' C

ongress 
and 

the 
S

uprem
e C

ourt are em
pow

ered to deal 
w

ith thest' m
attrrs. 

Jam
('s 

M
adison. 

the 
rather of 

o
u

r 
C

onstitution. 
rrcogni1.ed 

the 
perils 

inhrrrllt 
in 

a 
second 

constitutional 

convention w
hen he said an

 A
rticle V

 
national convention w

ould "give great
er 

agitation 
to 

the 
pllbllc 

m
ind; 

an 
election Into it w

ould be courted by the 
m

ost violent partisans on both sides; It 
w

ould 
probably 

consist 
o

f 
th

e 
m

ost 
heterogeneous 

characters; 
w

ould 
be 

the v
cry

 focus of that flam
e w

hich has 
already 

heated 
too 

m
uch 

m
en 

of 
all 

parties; w
ould no doubt contain indi

viduals o
f insidious view

s. w
h

o
 under 

the m
ask of seeking alterations popular 

In som
e p

arts but inadm
issible in other 

p
arts 

of 
th

e 
U

nion 
m

ight 
have 

a 
dangerous opportunity o

f s:lpping the 
very foundations of the fabric. U

nder 
all these circum

stances it seem
s scarce

ly to be presum
able that the d

e
l
i
~
r
a


tions of the body could be conducted in 
harm

ony, o
r term

inate In 
th

e general 
good. H

aving w
itnessed the difficulties 

and dangers experienced 
by thl' 

first 
convention 

w
hich 

assem
bled 

under 
ev

ery
 propitious circum

stance. I w
ould 

trem
ble for th

e result of th
e second." 

L
et's 

tu
rn

 
aw

ay
 

from
 

this 
risky 

business of a convention, and focus on 
th

e enduring inspiration of o
u

r C
onsU

-
tution. 

. 
T

he 
bicentennial 

should 
be 

an 
occasion 

o
f 

celebrating 
th

at 
m

ag
nificent docum

ent. It Is o
u

r basic law
; 

o
u

r inspiration and hope, th
e opinion of 

o
u

r m
inds an

d
 spirit; it is o

u
r defense 

and 
protection, 

o
u

r 
teacher 

and 
o

u
r 

continuous 
exam

ple In 
th

e 
quest 

for 
. equality, dignity and 

opportunity for 
all 

people 
in 

this 
nation. 

It 
is 

an 
Instrum

rnt 
o

f 
practical 

an
d

 
viable 

governm
l'nt and a drclaration of faith 

-
faith 

in 
th

e spirit 
of 

liberty 
and 

frt'edom
. 

" 
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R ecentlr, I h~d a. lengt~y con- n • • .If the 'conservative drive to peet as liberals of holding sway at a 
versation WIth Journalist Jef- hoM· a Constitutional. Convention Constitutional Convention-even 
frey St. John concerning the - for a balanced budget is successful, one which sought to exceed its man- ~ 

200th anniversary of the Constitu,. ironically the Cutler and Bums date. 'I 
tion of the United States and the groups will then be in a p'osition to.-_ ·Once a Constitutional Convention 
manner in which it is to be officially push for their ideas. •• . ,~~~;,~L- has met, its work can be ratified by ~I 
commemorated. HDoes anyone seriously believe either three-fourths of the state II 

Conservatives had been heart- that if a Constitutional Convention. legislatures or by three-fourths of 
ened by the announcement, follow- is called in the 1980's that it will be the special Conventions called, at 
ing his 1984 reelection defeat in'· confined str!ctly to a batanced the state level, to consider proposed liI 
Iowa, that former Republican Sena- budget amendment? changes. It is this latter procedure I 
tor Roger Jepsen was to ~e desig- N •• • While acting as Honorary which concerns me profoundly. 
nated by President Reagan as the Chairman of Project 87, the Chief i:," 

full-time director of the Bicentennial Justice has successfully lobbied Mr. liberal Objectives )," 
Commission. Reagan to appoint hint_Chairman of 

I was therefore shocked and dis- the Presidential Bicentennial Com- The liberals already have feder-
appointed to learn during April that mission, which will be composed of ally-funded structures in· place ",) 
Senator Jepsen had been ousted 23 Commissioners. It is my surmise which coulp provide the ad hoc I 
from the position (to which he had that Burger cut a deal with the Pres- means for convening such ratifying 
never been formally appointed) and, ident whereby he would help the sessions, and t~ere is no guarantee ;", 
as a consolation prize, named ad- President pack the high court with that such n;eebngs would be at all II 
ministrator of the National Credit appointees in exchange for the re~resentabve of the general poru- iii 
Union Administration. Chairmanship of. the Bicentennial latIons. . ,.. 

What had happened? Here is Commission. Chief Justice Burger Some ofth~ ~berals objectives are I'.'.;'" 

what· Jeffrey St. John told the apparently feels that the bicenten- aJrea.dy cJea~. (a) a w~akene~, cere- : 
P)1iladelphia Society, a conservative niaI of the U.S. Constitution can be . mornal Pres!de~t, WIth a ~lx-year 
"ideas" group, meeting in Chicago the croWning achievement of his' . term, functiorung more lik~ the 
on April 13: public career. A less charitable in-- Queen of England. than ~e mbu."e 3 

terprel:ation is that Burger feels no. of the pe~pJe, 8,;,d (b) a Westrnm- I 
Hijacking the Constitution?· little guilt for some of his decisions st~r-style parliamentary system 

"While the conservatives have 
been preoccupied with more 
mechanical and mundane political 
problems, the Democrats; liberals, 
and leftists have already been busy 
plotting ways to hijack the bicenten
nial. . 

"Two organizations are already in 
place ... The Committee on the Con
stitutional System is headed by 
Lloyd Cutler, Jimmy Carter's White, 
House legal counsel. What they ad
vocate_is the transformation of the 
current system along European Par
liamentary lines. The second organi
zation is known as Project 87, 
headed by liberal. .. historian James 
McGregor Bums; 

·on the high court and hopes to in- WIth no fixed t~n:ns. of office, and ._! 
sure his place in history by being great~r party dlsoplme, to .replace jJ 
remembered as the Chief Justice ?,ur blca~eral Congress: TIus latter II 
who also was the Constitutional . reform w.ould v~stly mcreii.se. the 
statesman who gave the country an power of ~lp M~,dla, able a; It IS. to I 
'updated' more socially relevant create political firestorms which 
documen't " ' could undermine confidence in a 

A · : I d·th h government and require calling new -
t one time, agree WI t ose elections. . :~~ 

of. my fellow.co~se:vatives who di!?- Moreover, if you believe, as I do, I 
~ss~d any likelihood that the Con- 'that the Great Society liberalism of 
stitution co~d be fun~~entally al- the Democrats prevents .that party 
tere~, even if a Constituti0rut! Con- from ever again achieving the pres- _I~ 
vention were called to conSlder a idential "majority party" status' 
'"Balanced Budg~t ~endment". which it lost in 1968, and that, by 

,Fust of all, ~ pomted. out that reason of economic problems arising, 
~ee-fourths the states. were ~n-. from a potential three trillion doUar I 
likely to go along WIth r~dlcal deficit in 1988, the GOP may also 
changes. After all, they had.reJected lose public confidence (as it did dur
ERA: and the proposed amendm~nt ing theuHoover Depression"), what I" 

__ -..:.'~_'_"_' _~_-_-' ___ --=-____ . !O give D.C. voting represenfation. J:>etter way to prevent a victory by 
Howard Phillips;s chairman of The Con- m the House ~nd ~nate has fallen conservative independents than to 

, servative Caucus. . far short of ratification. .-. . lock the present. Establishment-
Furthermore, J reasOned, conser~ controlled two-party system into a I Coryri"'l C 1985 ..,. Polity Analysi. Inc. 95lO Be,,1 Cftek 

t...n~. V~,,". VI. 22IBO. - vatives ~ouJd have as much pros- new Constitution? [!E] 
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-:' DATE d-It>-8C/ 
HB ~Je. Iq 

Resolution No. 449 

CHANGIN~ THE CONSTITUTION 

WHEREAS, every serviceman takes an oath to "FIGHT FOR, UPHOLD 
AND DEFEND THE CONSTITUTION OF THE UNITED STATES OF AMERICA 
AGAINST ALL ENEMIES, FOP.EIGN AND DOl-l.ESTIC"; and 

WHEP~AS, we, of the Veterans of Foreign Wars of the United 
States, need to keep faith with those who fought and died 
to preserve our freedoms guaranteed by our Unite~ States 
Constitution; and 

tiHERFAS, attempts are being made to change the Constitution 
by covert political factions which are not working in our 
best interests as a Nation; now, therefore 

BE IT RESOLVED, by the 85th National Convention of the 
Veterans of Foreign Wars of the United States, that we oppose 
any attempt to a call for a Constitutional Convention as this 
would give ou= enemies from within and without the opportunity 
~o destroy our Nation. 

Adopted by the 85th National Convention of the Veterans of 
Foreign Wars of the Un~ted States held in Chicago, Illinois, 
August 17-24, 1984. 

.. , .. Resolution No. 449 

"'~"'ffl".I.f"":f't'11' .... 
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C

(i[I.. .. :..c 

atthe opponents seldom
 say. how

ever. is that m
osi im

par
s.see nothing to fear from

 a convention. A
 tw

o-year 
ion of the A

m
erican B

ar A
ssociation. w

hich included 
~
?
f
 the H

llrvani L
aw

 School and other leading expem
. 

n-:rrslY
 concluded that a convention could be lim

ited, 

~
 t>/ 2/l;.aJI-

0
»

--
.. c

k
rk

" 
_ O
~
e
r
e
 A

re E
ig

h
t C

h
eck

s 
6>n a C

o
n

stitu
tio

n
al C

o
n

v
en

tio
n

. 
~
 

,: '''''';_'.:'''1,~!!·'C'.-
.
' 

T
he eiJ!ht 

(heck.~ on 
a lim

ited constitulional conve.-nrion 
w

ould ensure that it st:ars on the.-
balanced budge.-t am

endm
ent 

roplc. 

[2J[2J[2][Z
J[2J[Z

J[2](2] 

w
ho w

as not a candidate and had received no popular votes. Y
ct 

sim
ply refuse to send such an am

.:n 
m

L!9t to the 
state~ 

r'~~4 
(his has never h:lppenc.-d, T

here h:lve been 11}.r HO del'lors SinCe.-
ratification . .,u.;)v..eIv 

A
~
'
<
-
~
 1'l4!--

1798 and only seven have voted for a candidate other than the 
4 
~
1
V
 n, 1&:=tL 

.I ""tIv)1.~ 
.f~fJ.a:f 

one for w
hom

 they w
ere elected, T

he odds against delegates to 
/
'
 
~
~
 T

 V
 JtRitJ 

a convention behaving differently w
ould be astronom

ical. 
7. P

ro
p

o
sa

ls w
h

ic
h

 stra
y

 b
e
y

o
n

d
 th

e
 

• 
~I~. 

legislation 
unanim

ously 
appr~ved 

b\' 
the, Se.-nate.-

c
o

n
v

e
n

tio
n

 c
a
ll w

o
u

ld
 b

e
 su

b
je

 
to

 c
~
r
t
 

t1 
JudiC

Iary C
om

m
ittee in 

1984 w
ould e.-ntorce ~hls lIm

n by reo 
c
h

a
lle

n
g

e
. t
t
.
~
.
 ~
 

""'1'1· ~
C
l
(
)
.
.
/
 

qU
lrrng that e:lch dele.-g:lte sw

ear to an oath to lIm
n rhe conven· 

.
.
.
'
 , 

. 
. 

, 
h 

'
r
 

h· h
· 

II d 
5' 

'I 
I 

. I
· 

h 
L

eaders In
 le!!lslatur s w

hlc 
have pellll 

cd for 
eonstllu-

lion to
 r e tO

piC ror w
 

Ie 
It w

as c:r 
e 

, 
Im

l ar 
egis a(Jon 

as 
, 

. -
" 

, 
L

_
 

d b 
h 

,
.
 

~
 

1I0nai convt:ntlon on the balanced bud!!et Issue havc m
dlcatcd 

IX
 n 

as 
\' t 

e.-
e 

at 
rw

lC 
0 

unantm
ous v

o
~
e
s
.
 

, 
, 

-
c
r
~
~
·
 
~
l
~
~
:
,
n
 ~
 

that they 
w

ould 
InStllU

le 
coun challcnges 

to any 
proposal 

/ : 
d. '
.
 

'
.
.
1

1
 • 

w
hich w

ent beyond their oril!inal call, A
ccordin!! to the A

m
cri-

. 
;:::.t,t. 

I 
~
 

_
.
.
.
.
.
.
.
 

~
~
 

~'114'("'" 
7 

can B
ar A

ssociation. such challenges are possible to conven-
4

. V
o

ters th
e
m

se
lv

e
s w

o
u

ld
 d

e
m

a
n

d
 th

a
t a 

tion-proposed am
endm

ents. but not to those w
hich originate in 

c
o

n
v

e
n

tio
n

 b
e
 lim

ite
d

. 
the C

ongress. T
here is an excellent chance that the S

uprem
e 

M
any groups say they oppose an ;unlim

ited constitutional 
C

o
u

n
 w

ould 'proh~bita stray' ~
1
1
J
C
~
v
e
.
m
.
 being sent 

0 
he 

() 
convention. S

o do advocates of the balanced budget am
end-

states for r3JlP!~~1!; ~
~
 )J

J
 

~rt#-: 
m

en!. If this is the m
ajority opinion. as it seem

s to be. it is 
t
1
~
~
 ~
 ~
.
.
;
z
t
~
 
~
 

reasonable to expect that delegates elected to a convention 
~
y
-
e
i
g
h
t
 sta

te
s. m

u
s
t ratify

. 
w

ould renect that view
. C

enainly if a convention w
ere to be 

.
.
 ,.;. 

.., 
.
.
 . 

t. 
"
.
.
 

_ 
h Id 

d
'd 

Id 
b 

k d 
h 

h 
h 

f 
d 

T
he .final and I!reatest ·check lll!alnst a f runa .... ':!\ 

conven 
1 

C
o

 
e 

S
 

C
 ~

'
d
 th

 
~
 
b

e
.
 every can 

I ate w
ou 

e as 
e 

w
 et er 

e 
avore 

" 
-
,
 

-
,
 

. 
• 

n
g

r s 
o

u
 t' a

v
o

. 
. 

c
o

n
v

e
n

 
o

n
 

y 
, 

'
.
,
 . 

" 
, 

tlon IS the fact that nothing a convention w
ould propose could 

a
c
tin

g
 itse

lf 
t::~ 

':J Il4;Ill fo4.,c.,...bZLt:'7t lrm
uan!! the convention to the subject of the call. E

ven If the 
be 

f 
h 

C
 

" 
'I 

' 
'fi d b 

)8
 

• 
, 

, 
,
"
 

7
1

' 
voters in som

e areas did fllvor an open convention. or som
e 

com
e ~an 

0 
t e 

onsU
tuuon unt! 

It w
as rail Ie 

, 
Y

 
If )4

 states called for a conslltullonal convenllon on the 
candidates lied and w

ere elected. it is still im
probable that a 

states. It I~ by no m~a~s easy to obtain 38 states to rallfy any 
bal?need budget, am

endm
ent. the Cong~ss w

ould have the 
m

a'orit 
o

f dele 
ates w

ould be elected w
ho fllvored 0 

nin!! 
controversIal propostU

o? 
T

he, fate of the E
~
A
 ~nd the pro-

option of p~poslng such an am
endm

ent IIself. T
he odds are 

the J con~ention t! an 
t. h r issue w

hen the maj~tv o~v:e:rs 
. ~ 

posed a~en~ment granltn,g voung re?res~ntatlon '" C
ongress 

overw
helm

ang that the C
ongress w

ould prefer to do so. W
hy? 

t 
~
 '2 

• a 
:7

 
0 

. 
~
 

for the D
lstrtct o

f C
olum

bIa proves thIS pO
int. If there are even 

B
ecause the C

ongrells w
ould rather. Jive w

ith an am
endm

ent 
~.' 1;~L),) :iite;:'-4;J.~,..,~~tt " ~~ .13 state legislatures in the country that are not convinced t,hat 

w
hieh its m

em
bers drew

 up them
selves than one w

hich w
as 

O
t
l
#
r
~
 

1.r}~.l)~ii[~ ~
~
~
~
 , 

~
a
n
y
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endm
ent proposed by a convention represents an Im

-
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, 

' '."veOli"" ~
 .. '""C

!'" 
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som
ething w

hIch few
 of the m~mbers of C

ongress W
llnt, T

hey 
th

a
t t
h
e
y
~
 

w
d

 a
ll fa

v
o
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e
n

in
 

It to
 th

e
 

tf n 
" 

!J4 
also do not w

ant to see convention delegates elected from
 their 

i 
i
,
J
.
~
.
.
 

.
,
 .
l
A
~
 tJlI if 

if 
v' 

if 
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if· if 
if 

hom
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ho m
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TESTIMONY OF JIM MURRY ON HJR 19 BEFORE THE HOUSE STATE ADMINISTRATION 
COMMITTEE, FEBRUARY 15, 1989. 

Madam Chairman, for the record, my name is Jim Murry and I am executive 
secretary of the Montana State AFL-CIO. 

I'm here today to oppose House Joint Resolution 19, calling for a constitu
tional convention to consider an amendment to limit the term of members of 
the United States Congress. 

The Montana State AFL-CIO opposes HJR 19 on several grounds: 

A convention could not be limited to anyone topic. 
The existing non-convention method of constitutional 
amendment is adequate and available to would-be reformers. 
The proposed amendment is not in Montana's best interest. 

Please let me elaborate on those three points. 

HJR 19 seeks to convene a constituti ona1 conventi on "for the sol e purpose" 
of the amendment to limit congressional terms. Despite the language that 
would appear to limit the scope, there is great disagreement among consti
tutional scholars as to whether a call for a constitutional convention 
could be limited by Congress 'to anyone subject. 

The language in the U.S. Constitution seems very clear: it simply requires 
Congress to call the convention -- period. Allow me to quote Article V: 

"The Congress, ••• on the application of the Legislatures of two 
thirds of the several States, shall call a Convention for 
proposing Amendments, .•• " 

As you can see, it refers specifically to proposing amendments. It is 
highly unlikely that a convention could be limited to anyone subject, 
regardless of its merit. Many people have tried to pay only that portion 
of their federal taxes that goes to programs they support, but those at
tempts at qualification and limitation have failed, just as this one would 
fail • 

The present U.S. Constitution was a product of what was then a runaway 
convention. The Articles of Confederation were considered weak in some 
respects, so a convention was called in 1787 to consider revising some of 
its specific federal powers. What happened then was th~_ comp.J~~e ~isposa1 
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of the Articles of Confederation and the adoption of the present Constitu
tion. And opponents of the new document were powerless to stop the by
product of that runaway convention. 

A wide-open convention today could be a dangerous event that could threaten 
the basic liberties on which our entire system of government is founded. 
Such polarizing issues as gun control; water rights; the right to set our 
own taxes, such as the coal severance tax; the separation of church and 
state and so. forth could easily make their way onto the convention floor. 

Even supporters of a constitutional convention acknowledge its dangers. 
Cleon Skousen, head of the National Center for Constitutional Studies, said 
in a December 1987 newsletter: 

"A constitutional convention is fraught with dangers, and 
we share with many the concerns of having a convention 
with the authority to draft an amendment to the Constitution." 

I point out Skousen's comments in particular because he is among the 
right-wing supporters of a convention. His organization, with financial 
support from the Rev. Moon of the Unification Church, supports changing our 
Constitution to create a new "Biblically based" document. 

A convention today would offer such extremists at both ends of the spectrum 
an unprecedented chance to force their radical views onto the public. 

Since the Constitution was first adopted, many amendments have been pro
posed, and many have been ratified. It's important to note that ALL of the 
successful amendments were proposed by Congress and then ratified by the 
states. None have been handled via a convention. I submit that if we 
could abolish slavery via an amendment proposed by Congress, the same 
method is good enough for any other subject that might come up. 

A final argument that I want to make very strongly against HJR 19 is essen
tiallya political argument. Not Democratic or Republican politics, but 
Montana politics. This proposed amendment would reduce Montana's already 
small voice in our nation's capital. 

Montanans have a history of magnifying their voice in Congress by allowing 
their representatives and senators to build up seniority. That seniority 
gives them political clout that makes up somewhat for our small number. 
Senator Mike Mansfield's tenure is an obvious case in point. Had this 
amendment been in effect at the time, Senator Mansfield likely would not 
have been able to build up the seniority, experience and respect that 
enabled him to work so well for all·Montanans. If we limit the number of 
terms we Montanans could serve in Congress, our four voices would have 
little chance of being heard above the din of 531 others of equal seniori
ty. 
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With so many issues vital to Montana being decided at the federal level, 
it's crucial that we don't dilute the effectiveness of our representatives. 
Consider the possibility, for example, if a city-dominated Congress were to 
take up the issue of water rights. Or what about when the rights and 
wishes of Montanans butt up against those of California's 47 congressmen, 
or the 36 from New York? 

Remember, too, that proportional representation at a ~onstitutional conven
tion would leave Montana again with a very small voice. 

The impact of a constitutional convention could be devastating for us as a 
nation, and the impact of this specific amendment could be devastating for 
us as Montanans. 

I urge you to give House Joint Resolution 19 a lido not pass" recommenda
tion. 

Thank you. 
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Jan Brown 
Bud Cam:Qbell 
Vicki Cocchiarella 
Duane Compton 
Ervin Davis 
Roqer DeBruycker 
Floyd "Bob" Gervais 
Harriet Hayne 
Janet Moore 
Richard Nelson 
Helen O'Connell 
John Phl.lll.ps 
Rande Roth 
Anqela Russell 
Wilbur S~rinq. Jr. 
CarolYn Sauires 
Vernon Westlake 
Timothv Whale-.n 
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