
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Dave Brown, on January 27, 1989, 
at 8:04 a.m. 

ROLL CALL 

Members Present: All members were present with the 
following exception: 

Members Excused: Rep. Mary McDonough 

Members Absent: None. 

Staff Present: Julie Emge, Secretary 
John MacMaster, Legislative Council 

Announcements/Discussion: Rep. Brown distributed a letter 
to the Committee from Gordon Morris expressing his 
disappointment regarding the action taken on HB 98 
(EXHIBIT 1). 

HEARING ON HOUSE BILL 201 

Presentation and Opening Statement by Sponsor: Rep. Spaeth, 
House District 84 stated that the main reason HB 201 is 
being proposed is to implement the residency 
requirement of judges particularly in cities and small 
towns. This bill eliminates the residency requirement 
of city judges in third class towns, and allows the 
town to enter into an agreement with the county for the 
services of a J.P. or with another city. The way the 
bill is presently written, the town can enter into an 
agreement with the county or another city. The town of 
Boulder has entered directly into an agreement with the 
Justice of the Peace involved, and there is a proposed 
amendment that will allow that action to continue. 
Rep. Spaeth stated that he is in full support of this 
amendment. 

List of Testifying Proponents and What Group They Represent: 

Alec Hansen, Mont. League of Cities and Towns 
Wally Jewell, Mont. Magistrates Association 
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List of Testifying Opponents and What Group They Represent: 

None. 

Testimony: 

Alec Hansen, in favor of HB 201 stated that the purpose of 
this bill is simply to save money. Many of the small 
towns in Montana cannot afford the expense of having 
their own judge. By combining with other towns or by 
using a Justice of the Peace, they will save salaries, 
training expenses and other costs. Under this law it 
makes it possible for the small towns of Montana to 
afford a judge. The proposed amendment (EXHIBIT 2) 
would simply make it possible for a town or third class 
city to contract with the judge, rather than going 
through another city, town, or county. The reason for 
this amendment is because the town of Boulder has been 
contracting directly with the judge. If they are not 
allowed to continue to do that, the judge will not 
receive the additional money that he is getting from 
Boulder and will not continue to serve as J.P. for 
Jefferson County or for Boulder's judge. Mr. Hansen 
urged the committee to approve the amendment and give 
considerable thought to the passing of HB 201. 

Wally Jewell presented to the committee a written statement 
(EXHIBIT 3) as well as expressed his approval of the 
proposed amendments. 

Questions From Committee Members: None. 

Closing by Sponsor: Rep. Spaeth closed. 

DISPOSITION OF HOUSE BILL 201 

Motion: None. 

Discussion: None. 

Amendments and Votes: None. 

Recommendation and Vote: No action taken. Close the 
hearing on HB 201. 

HEARING ON HOUSE BILL 185 

Presentation and Opening Statement by Sponsor: Rep. Whalen, 
House District 93 stated that the basic purpose of HB 
185 is to change the present practice of individuals 
being picked up that require mental health care. This 
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bill will require a mental evaluation and possibly 
placement in a mental health facility. If there is not 
a mental health facility immediately available, the 
person will be prohibited from being placed in a 
detention facility or jail unless there is no other 
alternative. It also requires that a telephone call be 
made every 12 hours to try and find a facility that is 
available, as well as transporting that person within 4 
hours of finding a facility. Rep. Whalen commented 
that there will be several amendments introduced for 
this bill, one being on Page 5. Where it is listed as 
"public mental health facility", it would be better 
read as "mental health facility" to comply with the 
language in the title and code sections. In addition, 
Page 5, Line 25. Change to read "as soon as 
practical". 

List of Testifying Proponents and What Group They Represent: 

Tom Posey, National Alliance for the Mentally III 
Susan Stefan, Mental Health and Law Project 
Mary Gallagher, Board of Visitors 
Kelly Moorse, Executive Director of the Board of 

Visitors 
John McCrea, Mental Health Facilities 
Sheriff Chuck O'Reilly, Montana Sheriffs and Peace 

Officers 
Howard Gipe, Flathead County Commissioner 
Winnfred Storh, Mental Health Advisory Council, AMI 

Parent 
Cliff Murphy, Mental Health Association of Montana 
Lowry Risdahl, Missoula resident 
Lucy Roberts, President of the Alliance for the 

Mentally III in Missoula 
Kathy Roberson, Kalispell resident 
Michael Sherwood, Montana Trial Lawyers Association 
Laura Risdahl, Missoula resident 
David Mosley, President of the Flathead Consumer 

Council 
List of Testifying Opponents and What Group They Represent: 

None. 

Testimony: 

Tom Posey commented that HB 185 is an attempt to address an 
issue that is both legal and steet in human compassion. 
Persons falling under this pending legislation are not 
being held for a criminal act, but have already been 
declared mentally ill by a professional as provided for 
in Montana law and should be viewed as needing 
treatment, not incarceration. Holding someone who may 
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already be confused and agitated in jails only 
exasperates the illness and prolongs the time that it 
will take to alleviate the crisis state if what does in 
fact exist. Since the development of Montana's Mental 
Health Code in the early 1970's, one of the guiding 
principles has been the concept of holding only in the 
least restrictive environment. A solitary confinement 
cell can no way be construed to meet that requirement. 
Holding someone in jail decreases the chance for an 
attempt at some type of self inflicted injury, and in 
fact, Mr. Posey is aware that at least 7 people have 
died in jail during the past year while being held for 
commitment proceedings. The intent of Montana Law has 
always been not to use jails as treatment facilities, 
but to use them only as a possible alternative. This 
bill only reduces the possibility of that use out of 
convenience. Mr. Posey presented to the Committee a 
copy of the Montana Alliance for the Mentally III 
bulletin which, in fact, discusses what is now called 
the most modern facility in the State, the Rubber Cell 
in Kalispell (EXHIBIT 4). He feels the article points 
out quite vividly how the Rubber Cell is certainly not 
a treatment facility and possibly not even humane under 
our system of justice. 

Susan Stefan, Mary Gallagher, and Kelly Moorse each prepared 
individual testimonies and submitted them before the 
Committee (EXHIBITS 5, 6, 7). 

John McCrea voiced his support of HB 185 in its entirety and 
submitted before the Committee a written testimony 
(Exhibit 8). 

Sheriff Chuck O'Reilly stated that those in law enforcement 
are well aware that they do not have the facilities or 
training necessary to adequately deal with these types 
of prisoners. The course of steps that takes place 
when they get a call of a possible mental health 
patient is as follows: 1.) The officers respond with 
full knowledge that this person may very well be 
harmful to himself or others and precautions are taken. 
2.) The person is picked-up and brought to the jail 
where they are strip searched. 3.) They are then 
placed in solitary cell to protect themselves as well 
as other prisoners. Sheriff O'Reilly expressed that 
the problem with these types of patients is that they 
need to have care every minute of every day, 24 hours a 
day. He stated that even though they recognize that 
local government costs could be increased by having to 
transport this particular patient an extra one or two 
hundred miles, he feels it is comparing pennies vs the 
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total dollar liability they must face if the person 
becomes injured or injures staff. 

Howard Gipe stated that he was in opposition to this bill 
but hearing the proposed amendments has since changed 
his mind and supports HB 185 as amended. He stated 
that one of the problems lies within the mental health 
facility as they often times are not interested in a 
patient unless they are paying customers. 

Winnfred Storli, speaking as a family member stated that 
taking a mentally ill person to jail is like taking 
them to the least therapeutic and most restrictive 
holding place possible. A jail will not better their 
condition, only worsen it. 

Cliff Murphy, on behalf of the Mental Health Assoc. of 
Montana as well as the National Mental Health Assoc. 
voiced his opposition to the housing of mental health 
patients in jail at any time. As a parent of a son who 
committed himself voluntarily to a mental health 
facility, Mr. Murphy personally feels that if his son 
had been picked-up by the police that he may not be 
alive today. 

Lowry Risdahl, speaking as the father of a mentally ill son 
reviewed with the Committee the background of his son 
within the past year. Up until a year ago his son was 
doing rather well, where then he was picked-up in Butte 
and confined in jail for writing bad checks. The trial 
judge ordered that his son leave Butte so he moved to 
Missoula where there was a repeated incidence. He was 
once again thrown in jail and once again turned loose. 
Still, no help was ever offered for this mans problem. 
Similar occurrences continued to take place and the son 
was on trial faced with a possibility of having to go 
to Deer Lodge. Finally, the parents of this man 
learned of what had been going on and informed the 
court appointed attorney that he should be admitted to 
Warm Springs. The judge then dropped the criminal case 
against their son and filed a civil commitment 
proceeding and placed their son in Warm Springs. Mr. 
Risdahl stated that if when his son was first placed in 
jail, if someone would have recognized that he needed 
help and taken some action, he probably would not have 
had to go to the extremes that he did. His son did not 
belong in jail, he belonged in a facility where he 
could get some help to prevent this occurrence from 
happening again. 

Kathy Roberson, a resident of Kalispell, Montana and a manic 
depressant schizo-effective, expressed to the committee 
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her personal experiences as being mentally ill. Her 
most recent incidence, she was picked-up by the city 
police at Glacier View Hospital where she was visiting 
a friend and they took her to the county jail. She was 
held there for 6 days where she underwent very painful 
and traumatic actions. Kathy mentioned that there was 
one particular jailer that would continually beat her 
up whenever he was on duty because he did not like her 
attitude. She was not acting the way that he wanted 
her to act. He strangled her, he threw her against the 
walls, and he hit her as well as doing several other 
things. Kathy stated that she might as well have been 
raped. She does not think that that is a proper way to 
treat a person, especially a young lady with a serious 
mental illness. While Kathy was at Warm Springs and 
being placed in an isolation unit, she accidentally 
kicked a nurse who fell on her left side and was 
injured quite severely. Kathy is now facing charges in 
Anaconda. The fact is, Kathy did not intentionally 
hurt this nurse, therefore, mentally ill patients 
should not be placed in a facility where more pain and 
suffering can be inflicted upon them by persons who do 
not understand what mental illness means. 

Michael Sherwood stated that in his experience as a 
plaintiff attorney and as someone who has represented 
mentally ill people, he expressed how pitiful the 
treatment towards mentally ill people is within our 
state. Addressing the issue of money, he stated that 
it is going to be expensive to pass this bill; however, 
it is going to be more expensive if it is not passed. 
The trial lawyers are committed to getting these people 
out of jail and into a facility where they can get the 
help that they need and require. 

Lucy Roberts, Laura Risdahl and Dave Mosley each gave a 
brief statement in agreement with the above mentioned 
proponents. 

James Winningham submitted before the Committee a written 
testimony expressing his support for HB 185 (EXHIBIT 
9) • 

Questions From Committee Members: Rep. Boharski questioned 
Rep. Whalen as to what the cost of this legislation 
would amount to. Rep. Whalen responded that a figure 
would be hard to determine at this point because of the 
number of people that may be involved. 

Rep. Stickney questioned how many mental health facilities 
does Montana have? Mr. Posey answered that if this 
bill passed, it would impact each facility that has a 
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Rep. Eudaily referring to the mental health facility 
responding to a patient only when they determined it as 
an emergency wondered if there should be a provision to 
require the facility to make arrangements for 
evaluation so the patient can get more immediate 
attention. Steve Waldron, Executive Director of the 
Montana Council of Mental Health Centers replied to 
Rep. Eudaily's question by stating to him that one of 
the problems they have is that some counties in the 
state are not part of the community mental health 
system. If the burden is going to be placed on the 
county then the county must be responsible for the cost 
of finding a certified professional person to do the 
evaluation. If the burden is going to be placed on the 
facility to do the evaluation in those counties where 
there are facilities who refuse to participate in the 
mental health community system is asking a whole lot. 

Rep. Aafedt questioned how a law enforcement agency could 
respond to a mental health facility if they don't even 
know that the person needs mental health care? Mr. 
Posey stated that this bill addresses only those people 
that have been declared mentally ill. In the case of 
someone being brought in with behavioral problems and 
the sheriff determining that they needed a diagnosis, 
the bill would have no effect until a professional 
declared them mentally ill. 

Closing by Sponsor: Rep. Whalen stated that prior to 
carrying this bill he did not understand many of the 
issues that were involved with people that have mental 
health problems. We as a society often times don't 
understand or act out of misunderstanding against those 
that do have some type of physical or mental 
disability. We are finding more and more that there 
are a host of diseases and as a society we are becoming 
sensitized to them and reacting in a positive way. 
Many people don't fully understand the implications of 
what a mental health disability can be for an 
individual and acting out of that misunderstanding 
sometimes we unintentionally mistreat these people. 
Rep. Whalen urged the Committee to keep in mind the 
testimony they heard before them and act towards it in 
a positive way. 

DISPOSITION OF HOUSE BILL 185 

Motion: None. 

Discussion: None. 
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Recommendation and vote: No action taken. Close the 
hearing on HB 185. 

HEARING ON HOUSE BILL 265 

Presentation and Opening Statement by Sponsor: Rep. 
Strizich, House District 41 stated that HB 265 is being 
presented on behalf of the Dept. of Family Services as 
a housekeeping measure. It is in response to confusion 
which has arisen partly due to amendments of the youth 
court act that was introduced by three separate bills 
during the 1987 Session. Alternatives for disposition 
of children who come before the youth court are not 
completely clear. This bill is to clarify the 
confusion of the amendments that were introduced in 
1987. There is no intention of this bill to 
substantially effect the law itself. 

List of Testifying Proponents and What Group They Represent: 

Leslie Taylor, Dept. of Family Services 
Mona Jamison, Montana Juvenile Probation Association 
Howard Gipe, Flathead County Commissioner 

List of Testifying Opponents and What Group They Represent: 

None. 

Testimony: 

Leslie Taylor, in favor of HB 265 submitted before the 
Committee a written testimony accompanied by proposed 
amendments (EXHIBIT 10). 

Mona Jamison, speaking on behalf of the Montana Juvenile 
Probation Association urged support of HB 265. 

Howard Gipe asked of the Committee to look favorably upon 
the proposed legislation as it mainly serves as a 
housekeeping bill. 

Questions From Committee Members: Rep. Boharski questioned 
page 3, lines 20-21. Regarding the part that has been 
added "does not obligate the Dept. without the Dept. 's 
approval". Rep. Boharski stated that it appears that 
the old subsection C is written as "does not obligate 
funding from the Dept. without the Dept. 's approval." 
Ms. Taylor stated that the discrepancy was her error 
and she would have no objection to returning the words 
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"funding from" to make the language identical. 

Rep. Boharski continued by asking what is done with a youth 
that needs the Dept.'s services and the Dept. doesn't 
think that they have the money to take care of them? 
Does the youth have to be detained by the County 
because the Dept. doesn't think that they can afford to 
take care of them? Ms. Taylor stated that under the 
youth court act this positional section, the court can 
commit the youth to the Department. Once the court 
commits the youth to the Dept., the Dept. is 
responsible for any services provided. 

Closing by Sponsor: In closing, Rep. Strizich stressed to 
the Committee that the concept is to remove duplicated 
language and reorganize specific sections. He hopes 
that with the passage of this bill it will help to 
clarify things for those people that work with the 
youth court act on a day-to-day basis. 

DISPOSITION OF HOUSE BILL 265 

Motion: None. 

Discussion: None. 

Amendments and Votes: None. 

Recommendation and Vote: No action taken. Close the 
hearing on HB 265. 

HEARING ON HOUSE BILL 232 

Presentation and Opening Statement by Sponsor: Rep. Dave 
Brown, House District 72 stated that the proposed bill 
is an attempt to raise the fees to a level in the Clerk 
of the Courts Office to help pay actual cost. Page 1 
clarifies that a petition for legal separation will 
have a fee of $100.00 which is the same amount as a 
petition for a dissolution of marriage. This changes a 
clarification as well as a remedy a problem which has 
inadvertently resulted from the present fee schedule. 
The complexity of legal separation requires as much 
work to the judicial system as well as the judge, yet 
the fee schedule presently provides for a fee of 
$60.00. There is an ability to convert the legal 
separation petition to a petition for dissolution at 
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any time within 6 months of the payment with an 
additional $25.00 fee. Accordingly, by filing for 
legal separation first and converting the dissolution, 
the fee is only $85.00 rather than $100.00. These fees 
are primarily to keep up with the costs of running the 
office. 

List of Testifying Proponents and What Group They Represent: 

Tom Harrison, Montana Clerks of Court Association 
Lori Maloney, Clerk of the District Court, Butte 
Gordon Morris, Montana Association of Counties 

List of Testifying Opponents and What Group They Represent: 

None. 

Testimony: 

Tom Harrison stated that it would appear that this bill is a 
result of a committee that represents an attempt to 
update and bring these fees more in line with the 
actual work effort and time that their office is 
expected to perform in various matters. Mr. Harrison 
briefly described two amendments that he had drafted 
for the bill (EXHIBIT 11) and presented to the 
committee. . 

Lori Maloney submitted to the committee a written testimony 
voicing her support of HB 232 (EXHIBIT 12). 

Gordon Morris verbally presented to the Committee a written 
testimony of Kathleen D. Breuer, Clerk of District 
Court in Missoula as being recorded in favor of HB 232 
(EXHIBIT 13). 

Questions From Committee Members: Rep. Hannah stated to Mr. 
Morris that it appeared to him they were looking at 
about $600,000.00 for the biennium in increased costs. 
His question is if it is expected that there will be 
any corresponding reduction in the general tax levy 
from the counties? Mr. Morris pointed to the fact that 
district courts across the State of Montana, from the 
standpoint of the mandatory statutory mill levy 
limitations are currently maxed out. This would in 
fact lend financial assistance to the district courts 
to meet the obligations that they are faced with. He 
would not suggest that the money be viewed in terms of 
providing immediate direct property tax relief. 

Closing by Sponsor: Rep. Brown closed. 
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DISPOSITION OF HOUSE BILL 232 

Motion: None. 

Discussion: None. 

Amendments and Votes: None. 

Recommendation and Vote: No action taken. 

HEARING ON HOUSE BILL 197 

Presentation and Opening Statement by Sponsor: Rep. Addy, 
House District 94 stated that HB 197 is intended to 
clarify all of the changes that were made to that 
section of the law during the 1987 Session. 

List of Testifying Proponents and What Group They Represent: 

Leslie Taylor, Dept. of Family Services 
Shaun Byrne, Rivendell of Billings 

List of Testifying Opponents and What Group They Represent: 

Susan Stefan, Mental Health Law Project 
Mary Gallagher, Mental Disabilities Board of Visitors 

Testimony: 

Leslie Taylor submitted before the committee her written 
statement voicing her support of HB 197 (EXHIBIT 14). 

Shaun Byrne stated that Rivendell of Billings feels that 
this is a very workable system and encouraged the 
passage of HB 197. 

Susan Stefan, in opposition to HB 197 presented a written 
statement (EXHIBIT 15) accompanied by further 
documentation (EXHIBITS 16 and 17). 

Mary Gallagher, also in opposition to HB 197 submitted a 
written testimony for the Committee's review (EXHIBIT 
18). 

Questions From Committee Members: Rep. Hannah questioned 
Ms. Taylor as to the definition of a "professional 
person" as it states on Line 17. Ms. Taylor stated 
that a professional person under existing Montana law 
is either a physician or person certified by the Dept. 
of Institutions. It requires that the person have 
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mental health training, pass a written evaluation and 
that they are certified by the Department. It is the 
person under the existing law that evaluates both adult 
and children and makes a recommendation to the court 
regarding whether the person is mentally ill or 
seriously mentally ill. 

Closing by Sponsor: Rep. Addy closed. 

DISPOSITION OF HOUSE BILL 197 

Motion: None. 

Discussion: None. 

Amendments and Votes: None. 

Recommendation and Vote: No action taken. 

DISPOSITION OF HOUSE BILL 201 

Motion: Rep. Addy made a DO PASS motion, seconded by Rep. 
Aafedt. 

Discussion: None. 

Amendments and Votes: None. 

Recommendation and Vote: A vote was taken on the DO PASS 
motion and CARRIED unanimously. 

ADJOURNMENT 

Adjournment At: 10:05 a.m. 

REP. DAVE BROWN, Chairman 

DB/je 

2308.MIN 
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STl~DING COMMITTEE REPORT 

;T.;nuary 30, J989 

Page 1 of 1 

Mr. Speaker: We, the committee cn Judiciar~_ report that HCiUse 

Bill 201 (fir~t reading copy -- white) do Ease • 

Signed~ ., .. ------. 

251325,SC.B~T 



MONTANA 
ASSOCIATION OF 
COUNTIES 

1 
EXHiBIT------
Df\"i :..Jlan 27, 1989-
H8 98-Rep. Ell j sen 

January 26, 1989 

Chairman Dave Brown and Members 
House Judiciary Committee 

1802 lIth Avenue 
Helena, Montana 59601 
(406) 442"5209 

RE: HB 98, Sponsor - Representative Orval S. Ellison 

I was disappointed, as you probably know, by the committee's 
decision to table HB 98. I had hoped that the "concept" would get 
additional consideration through a subcommittee review. As one 
opponent to the bill said, "while the bill has problems, they are 
curable." 

with that in mind, I would suggest that if the concept is not 
ruled out in your opinion, then maybe a fixed percent could be 
established for local government funding of either district court 
or jail/detention services provided by counties and currently 
supported by property taxes. 

I have attached a 'copy of the Colorado Code. You will note 
in SUbsection (4) "one-third of all reasonable damages collected 
pursuant to this section shall be paid into the state general 
fund." I would recommend the money be allocated to counties to 
alleviate the crisis in either court or jail funding. I certainly 
think there is room for negotiation, if negotiations are an op­
tion. 

GM/mrp 

cc: Representative Ellison 
Enclosure 

Yours for good government, 

ordon Morris 
MACo Executive Director 

~----------~~Co---------------
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13-21-102 Courts and Court Procedure 152 

If not rtqutsled in tbe complaint intenst is 
".in'il. PJainliff~ not hllvjn~ demanded inter­
eSl prior to the cntry of judgment. waived this 
denland " .. hich the section pro\'ide~ mu~t be 
mlldc in Ihe complaint. Clark v. Hicks, 127 
Colo. ~~, 252 P.2d ) 067 (1953). 

h j~ $lIffirient to demand interest in the 
prayer for relief. A prayer is II nece~!>arY part of 
a <=Iaim fOT relief under C.R.C.P. g and where 
thr prayer i~ for "intl~res\ and COSIS of suit". it 
is sufficient to meet Ihe requirements of thi$ 
section entitling a plaintiff to interest on tile 
verdict trom the dale of filin~ a complaint. 
Jilcohsnn v. Doan. 136 Colo. 496. 319 P.2d 
975 (1957). 

To permit an amendment oftht complalntto 
add internt more Ihan 10 d.y!; after Ihe judg­
ment had been entered was c.-rTor. Clark ". 
Hicks. 127 ('010. 25. 25:? r.2d 1067 (1953): 
Green \'. HuITmlln, 126 Colo. 104. 251 P.2d 
933 (1952). 

IJJ. JNAPPI.ICABLf: A(1·JO!'lS. 

This section d~ not apply to property or 
contf.cntal dAmage. The Colorado statute di~· 
linp,\lish('s bclwc('n damages ariSing frc.m per· 
sonal in.wry and 1;01l1ntC1I.lalOT prOpeny d~m­
apes. InlcT('51 i~ not permil1ecl from the dal(' of 
filing of the ('omplainl whcre propeny dam· 
a~es are in\·oJ\'ed. Slemflie \'. Phillips Petro­
Itum Co .. 430 F.2d 178 (I 01h Cir. 1970). 

COllrt may not add prejlldgment intel'tst to 
accepted offer of judgment. Wh('n. in 3 p"rsonal 

injury action. a plaintiff 3C('('pts an offer of 
Judgment. the court IS precluded from addinf 
prejudgm~nt interest 10 the artwunt i'igrcC'd 
upon b) the paT1ie~. lieid \. Ot!i;\efano. 41 
Colo. App. 436.586 r.2d 246 (1978). 

I nternt j, not reetn'erable in an action for 
dam.gei occasioned b~' fraUd and decel!. 
Moreland \'. Austin. 138 Colo. 78. 330 r.2d 
136 (1958): Holland Furnace Co. \. RobSon. 
157 Colo. 347.402 P.2d 628 (1965). 

l'\nr In Artinn fnr hrf'Arh nf\\arrAnl}.lnlf'I'f"~I 
is onl\· reco\'erable in the a"s~ncl! or conlrart. 
in th~ t'a5e~ entlrnerlltcd in thi!; 5c(·tion. An 
aChon in damage for a breach of warrant~ is 
not one of the enumerated case$. Denver 
Horse imponing Co, \'. SC'hllfcr. S8 Colo. 376. 
147P. 367 (1915). 

Nor In an aetion for false teprtfil!lIhltions. 
InteTest is II creature of sllltulc:. lind this 
section makes no pro\'i~ion for intereM on 
tlnliquldated damIlS('~ whi,n rn;;y 1)c a\\'ard~d 
In anions fOT false repTesC'ntations. Moreland 
v. Austin. 138 Colo. 78. 330 P.2d 136 (l9SSl. 

JntrrHl "'iII not be ."·arc\rd 1Iitainst a JTlunicj­
pal Cl)rptlration. The w(lro "C'oTJIora1l0n" as 
u~t!d in this !oection does not include 4l muni.)­
pal corporatIon. Cit) of BOUlder v. 
Stcwardson. 67 Colo. 582. 18C1". If 192(1). 

For inapplicability 11) ",-,nre~ident injllrt'd in 
hi!!O nwn !!Otale "'jrh ColoraclQ mf'rel~' a~ fomm. 
!;cc Stemple Y. Phillip. Petroleum Co.., 43t: 
F.2d I i8 (lOlh ('ir. 1970). 

13-21-102. Exemplary damages. (l) (3) In all ci .... ·il aClions in which 
damages are assessed by a jury for a wrong done to the person or to personal 
or real property. and the injury complained of is attended by circumstances 
of fraud. malice. or willful and wanton conduct, the jury. in addition to the 
actual damages sustained by such party. may llward him reasonllblc 
exemplary damage~. The amount of such reasonable e",empJary damages shall 
not exceed an amount which is equal 10 the amount of the nCluaJ damage!; 
awarded to the injured part)', 

(b) As used in this section. "willful and wanton conduct" means conduc:t 
purposefully committed which the actor rn ust ha\'c real izcd as dangerou!'.. 
done heedlessly and ret'klessly, without regard to consequences. or of tht' 
rights and safet~· of others. particularl> the plaintiff. 

(1) ~otwjtl1S1anding the provisions of subsection (I) of this section. th~ 
court may reduce or disallow the award of exemplary da.mages to the extent 
that; 

(a) The deterrent effect of the damages has been accomplished: or 
(b) The conduct which resuhed in the award has ceased: or 
(c) The purpose of such damages has otherwise been served. 
(3) Notwithstanding the provisions of subsection (I) of this section. the 

coun may increase any award of exemplary damages. to a sum not to exceed 
'three times the amount ofaciuai damages. if it is shown that: 
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(a) The defendant has cominued the b~vIO~~ repeattO me !'Ielion 
which is the subject of the claim against the defendant in a wilJful and warnon 
manner, either against the plaintiff or another person or persons, during the 
pendency of the case: or 

(b) The defendant has acted in a willful and wanton manner during the 
pendency of the action in a manner which has further aggra .... atcd the dam­
ages of the plaintiff when the defendant knew or should have known such 
action would produce aggravation. 

(4) One-third of all reasonable damages collected pursuant to this section 
shall be paid into thl: Slale general fund. The remaining two·thirds of slIch 
damages collected shall be paid to the injured pany. Nothing in this subsec­
tion (4) shall be construed to give the general fund any interest in the cli~jm 
for exemplary damages or in the litigalion itself at any lime prior to payml:nt 
becomin& due. 

(5) Unless otherwise. provided by law, exemplary damages shall not be 
awarded in administl'ative or arbitration proceedings. even if the award or 
decision is enforced or approved in an action commenced jn a court. 

(6) In any civil action in which exemplary damages may be awarded, 
e"idence of the income or net worth of a party shall not be considered in 
determining the appropriateness or amount of suCh damages. 

Source: L J 889. p, 64. § ]; R. S. 08. § 2067: C. 1. § 6307: CSA. C. 50, 
~ 6: CRS 53. § 4 J .2·2: CR.S. 1963. § 41-2-2: L. 86. p. 675. § 1. 

L (,;em;nll Consideration. 
n. Essenl;:!! F.lcml!1lts. 

III. AmouTlI, 
IV, Pleadinfl and Practice. 
" A~ain~t Wbonl Awardcd. 

1. GEl"iF.RALCO!'1SlDERATJON. 

('r(l'i'i re{crcncti. For cxr:mplllr~ dama~cs. 
see also (R.C.P. IOI(d). 

Am. Jur.2d. Sec ::2 Am. Jur,2d. DlImagr~ . 
§ § 236. ~38. '~:-245. 249. 250.26 i. 268. 

(,1$, See 25 (..loS. Dami:lgt~. ~ 53. 
Law r~,·it"'li. For comment on Slarkel' \., 

Dameron. appC'annli\ helo ..... see (, Rocky ·M\. 
1... Re\. gj (J933). For nott:. "Necd I'\mil;\,c 
Dama&t."~ Be Propo"lOnlllr In C:Onlpet\S:l1or: 
Dam;;gcs~". 51:'t' ':3 Rockj MI. L. R~\. 206 
(19501. For nOle. "Exemplary D"'mlll1t!~ in 
Colorado - Punltl'>'(' or PUT!) "". sec 35 U. 
Colo. L. Re\,. 394 (19b3). For ~I)mment on 
Kohl,. Graham. appearing belo~. sre ~6 1). 
Colo. L. Re'" :!EJ (1964). For lJrticie. "Trade 
Sterc', litif;ilinn: 11Ijunctlon~ lind Other Equi· 
\dble Reme\l;<:s". C'>cc 4S U. Colo. L. Re\,. J R9 
(19771. ForcolscnolC'. ··Pi:llnlC't". A.H. Robin!' 
Co.: Pmblems with Punili, e Damap,es In 
Products Liabilil; ACIlon$". sce 57l;. (c.lo. I.. 
I{C\, 135 (l98!- j. For article. "'Help lor ('olc~. 
rado Trade Secre! Owners". see 15 Colo. Lliw. 
1993 (1986). fOT article. "Tort Reform's 
ImpaCl on ('oniraci La"". srr: 15 ("'0]0. La\,\.. 
':20t'> (1 ,}g6). 

J..e~i!;lalhc purpoSf behind fhi~ srction is to 
t\\'oid purely punilh'e ci"i! a,raTd!j, Wagner ". 
Dan llnf\lS Mnwn;. Illc .. 35 Colo. 0\1''' 10':. 
52" P.2d 656 (19i4), 

PlInitiH! damllgc!'S in cj"il a('linn not doubl~ 
punishmenl. Alth()ugh punl1 ;vc ciam3gcs arc 
awarded In ci\'il casc~ in order 10 p\1ni~h the 
defendant. an award or punili\ ~ dam:lge, In il 

civi] action dOC5 not conSlitute a prohlbilCd 
"doubll' punishment". M the d(lublc punish, 
men! prohihitil)l1 .. pplir~ onl;: tl' criminal 
aClions. E. F. Hu\lon 6: Co. \ ... A.ndC'ro;on. 41 
Colo. App. 497. 5% P.~d 413 (1979). 

","or violathe of ~unl proteni(ln. -\llowmg 
punitivc damages in a CI\ 11 action d(Je~ 1\0\ 

\'i()latt om'$ riBht 10 c4ual proteC\lon of IhC' 
];,w. r::. F. Hunon & C'l'. \'. Ande!'~ot\. 4':: ('c,;o 
A.pp. 4(,)'7. 596 P.2d 413 (I Q79). 

Se("tion nlll "oid fo~ \3Rueoltss. S\atutc,f'\ 
terms ··circum~\ .. nce~ of fravd" lind "il 
wanton and rt'c)(lC's~ di~rt'g'lJd" arc suffi­
CiellllJ clCllr In pel'~ons of ordinOlI) ilHdli· 

. gence to afford II praclical gUide for b~ha, iot' 
and are capabk ll( l!I'Plic:lllOn in ~n even, 
h:Hldl·t! manner. J>:llm~'r \. A.H. Robins (1,1 .. 
lnc.. 684 P.:d I S7 {Colo. I q~ . .\l 

FedErall conslitutional pTll51."rirtilm a~aima 
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:1 ci\'il pro~eedinf. in\'ol\'inji a punitl\'c dam­
as('~ cillim ancillar:- 10 a ('1\ I11'OlU~~ of :I(\lon. 
Palmcr y . .'\.H. Robins Co., inc 6BJ P.2d J t;7 
(Colo. ] 9841. 
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Montana Alliance for the Mentally 11/ Winter 1989 

MENTAL HEALTH SYSTEM RANKED 40TH 
Montana was ranked 40th in the 

quality of care it provides its residents 
in a newly released report "Care of the 
Seriously Mentally /II" published jointly 
by the Public Citizen Health Research 
Group and National Alliance for the 
Mentally III. The narrative of Montana's 
assessment follows here in its entirety. 

Montana has shown a willingness to 
spend money on its public programs for 
the mentally ill, currently spending 
$33.05 per capita which is more than 
twice as much as neighboring Idaho. Its 
generosity does not get it much more, 
however, for a variety of reasons. 

The state hospital in Warm Springs 
has problems, is neither accredited nor 
certified, and has been considered for 
legal action by civil rights groups. A re­
cent salary increase for some hospital 
staff may make it easier to attract com­
petent professionals. The real problem 
in the system, however, is the five com­
munity mental health centers which 
have shown little interest in serving the 
seriously mentally ill. Instead they con­
centrate their resources on providing 
counseling services to individuals with 
far less serious problems. In a state as 
big and as sparsely populated as Mon­
tana, imaginative efforts (e.g. the use of 
public health nurses) are necessary to 
follow mentally ill individuals who may 
live 100 miles from the nearest facility. 
Services for mentally children are even 
more deficient than those for adults 
although there are recent signs of in­
creased interest. 

The strongest part of Montana's serv­
ices for the the mentally ill is the 
presence of four rehabilitation club­
houses in Helena, Kalispell, Missoula 
and Great Falls; the last two are said to 

be especially good. Beyond these there 
is very little in vocational or other re­
habilitative services available. Housing 
for the mentally ill consists primarily of 
a few group homes and other resi­
dences connected to the CMHCs; many 
more facilities are needed. 

If Montana hopes to move ahead it 
will need a vision of where it is going. 
Currently the Department of Institutions, 
the Council of Mental Health Centers 

and consumers under the Alliance for 
the Mentally III are often at cross pur­
poses and occasionally at each other's 
throats. It is possible to provide quality 
services to the seriously mentally ill in a 
large, sparsely populated area as the 
Province of Saskatchewan to the north 
of Montana has clearly demonstrated. 
A newly created State Mental Health 
Advisory Council and planning process 
holds some promise for the future. 
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Before the House Committee on the Judiciary 

January 27, 1989 

Mr. Chairman, Members of the Committee, my name is Susan 
Stefan. I am a Staff Attorney with the Mental Health Law 
Project, a non-profit organization which advocates for mentally 
ill and mentally retarded people across the country. We have 
been involved on the state and federal level with legislative 
efforts to benefit mentally disabled people for fifteen years. 

The legislation before you today will benefit both mentally 
ill people who should not be locked in jail cells and sheriffs 
whose jobs are difficult enough without having to provide safety 
or protection for mentally ill individuals, let alone the 
treatment these individuals desperately need when they are in 
crisis. The bill before you will also save lives, because 
mentally ill people die in jail cells - they do allover the 
country, and they have in Montana. Finally, this bill cures a 
situation in Montana which is very likely unconstitutional. 

It is important to emphasize that if a person is displaying 
symptoms of mental illness, he or she may need a physical exam, 
may need medication of a certain specific kind, may need to talk 
to a trained professional. These interventions are particularly 
crucial at the beginning of an acute episode of psychosis. It is 
particularly harmful for a mentally ill person to be put into a 
jail cell, not knowing why they are in jail, receiving no support 
or caring treatment, and becoming more confused and disoriented 
and deteriorating until they are far worse off than they were 
initially. Rapid treatment is very important early if a mentally 
ill person is in crisis. And the capacity to treat is there­
there is a mental health center within two hours of any location 
in Montana. In many ways, holding a person in a jail cell who is 
acutely mentally ill is analogous to one of you having a heart 
attack or a stroke and being taken to jail rather than to the 
hospital for treatment. 
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By expecting Sheriffs to hold mentally ill people in their 
Jails, you are asking the sheriffs to do something beyond their 
job description or training. It is tragic for everyone concerned 
for mentally ill person to go through a crisis with no one able 
to provide any treatment. Mentally ill people are in so much 

pain they may mutilate or even kill themselves. 
have the wherewithal to predict or prevent this. 
have a mentally ill person in their jail, 
obligated to provide this care, just as they 
medical care to physically ill inmates. 

Sherriffs do not 
Yet once they 

they are legally 
are to provide 

Finally, as I said before, holding mentally ill people in 
jails is probably unconstitutional. The Eleventh Circuit, which 
includes Florida, Georgia, and Alabama, held the practice 
unconstitutional in 1984 in a case called Lynch v. Baxley, 744 
F2d 1452 (11th Cir 1984). The Court noted that "temporary 
confinement in jail is particulary harmful to those who are 
mentally ill." It found that: 

Jail exacerbates the mental problems of the people detained 
there and thereby lengthens the time it takes to treat 
them. The individuals who have been held in jail are often 
angry and harder to treat because they do not understc.nd why 
they were detained in jail. Jail detention can lead to a 
greaterdegree of psychosis where it already exists and can 
possibly create such psychosis where it does not. 

744 F2d at 1458. 

In another case in the Second Circuit, in 1986, the Court 
said that it "had no quarrel" with the reasoning that "jail is 
for incarceration of criminals and so persons who were only 
awaiting involuntary commitment proceedings could not be 
'punished' by being detained in jails. To so punish persons 
awaiting involuntary commitment did not bear any relation to the 
purpose of their confinement." Doe v. Gaughan 808 F.2d 871, 879 
(2nd Cir. 1986). I have also been informed recently that this 
issue is being litigated in Mississippi. 

It has been argued that in some places mental health 
facilities do not exist. In fact, facilities more appropriate 
than jails do exist for mentally ill people; many hospitals have 
beds available. If the person is truly violent and out of 
control, they should be taken at once to the state hospital, 
since that is where they will likely go in any event. As the 
court in Lynch v. Baxley held, a person must be detained in "the 
nearest State, regional, community, county or private hospital or 
mental health facility which provides quarters for mentally ill 
patients." 744 F2d at 1462. These options are all more 
appropriate than a jail cell. 
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To summarize, the current practice of keeping mentally ill 
individuals in jails in Montana is devastating for the individual 
and his or her relatives; places a burden on Sheriffs which is 
unfair and unjustified; has led to deaths and may lead to more; 
and is probably unconstitutional under the United States 
Constitution. I urge you to correct this tragic situation by 
reporting this bill favorably. 

Thank you. 
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ment following a consecutive adult sen­
tence, but rather with whether the Parole 
Commission must follow a judge's recom­
mendation concerning a YCA parole revo­
cation sentence. Weare dealing not with a 
youth offender who is in prison and then 
sentenced to a consecutive adult term, but 
with a youth offender on parole who is 
subsequently sentenced to an adult term. 
The facts in Ralston are thus clearly distin­
guishable from those in this case. 

The Ralston Court held that only the 
sentencing judge, not the Bureau of Pris­
ons, could make the decision whether a 
youth could receive any further benefit 
from YCA treatment. Ralston, 454 U.S. at 
213, 102 S.Ct. at 241. The Ralston Court 
did not, however, hold that a sentencing 
judge's recommendation concerning a sub­
sequent parole revocation question is bind­
ing on the Parole Commission. For the 
above-stated reasons, we hold that the Pa­
role Commission's decision to revoke 
King's parole and allow the 1974 YCA sen· 
tence to run until expiration in October, 
1984, was not violative of the Ralston deci· 
sion. 

Under the dictates set forth by the Suo 
preme Court in Addonizio, we hold that a 
parole revocation decision rests with the 
Parole Commission. A sentencing judge's 
recommendation or hope concerning a pa· 
role revocation question is not binding on 
the Parole Commission. The Parole Com· 
mission, in this case, acted within its discre­
tion when it revoked King's parole and 
ordered the 1974 YCA sentence to run until 
expiration in October, 1984. We thus af­
firm. 

AFFIRMED. 

Jean P. LYNCH, individually and on 
behalf of all persons similarly 

situated, Plaintiff. 

Jesse M. Hughes, et al., Intervening 
Plaintiffs-Appellants, '.-

v. 
William J. BAXLEY, etc., et aI., 

Defendants-Appellees. 

No. 82-7346. 

United States Court of Appeals, 
Eleventh Circuit. 

Oct. 26, 1984. 

After remand, 651 F.2d 387, the United 
States District Court for the Middle Dis· 
trict of Alabama, Robert E. Varner, Chief 
Judge, determined that individ'.lal seeking 
to represent class action to enjoin Alabama 
state officials from detaining in county jails 
persons awaiting involuntary civil commit· 
ment proceedings had standing. The Court 
of Appeals, Clark, Circuit Judge, which had 
retained jurisdiction over action pending de­
termination on standing issue, then held 
that use of jails iur purpose of detaining 
persons awaiting involuntary civil commit­
ment proceedings violated those persons' 
substantive and procedural due process 
rights. 

Reversed and remanded. 
. , .. . 

1. Federal Civil Procedure 4=>103 
Any plaintiff attempting to invoke 

power of a federal court must demonStrate 
a personal stake in outcome of controversy 
so as to assure that concrete adverseness 
which sharpens presentation of issues and 
thereby enables court to resolve constitu­
tional questions. 1.,1 .; 

2. Federal Civil Procedure 4=>103 ~ ... 
A demonstration of a plaintiffs ~ 

sonal stake in outcome of controversy su!- ' 
ficient to invoke power of a federal court is­
made by plaintiff's showing that he baS~, 
sustained or is immediately in danger o~ 
sustaining some direct injury and that inj1f.: ' 
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TESTIMONY ON HOUSE BILL 185 

Mr. Chairman, 
Gallagher. I am a 
Board of Visitors, 
Hospital. 

Members of the Committee, my name is Mary 
staff attorney for the Mental Disabilities 
Legal Services Program at Montana State 

I am here in support of 
mental health facility, not 
appropriate place to detain 
who come through our system. 

House Bill 185 because I believe a 
a jail is the more therapeutic and 
the seriously mentally ill persons 

I am acquainted with patients at Warm Springs who have come 
to the Hospital after being held in a county jail sometimes for 
several weeks. If the person was at all psychotic, the isolation 
and deprivation of being detained in a jail cell for days or 
weeks, served only to aggravate and intensify their psychotic 
symptoms. When this happens, it naturally takes much longer for 
the person to stabilize and return to the community. 

Additionally, patients frequently come to our office to 
find out why they have been punished by being jailed when they 
have committed no crime. It is difficult to explain to them'~hat 
jail-in their instance-because they are mentally ill-was not 
punishment-it was simply what someone was calling the "least 
restrictive alternative". Jail by any other name is still 
punishment to them. 

I urge you to support this bill. 
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Testimony on House Bill 185 

Mr. Chairman, Members of the Committee, For the record, my 
name is Kelly Moorse. In my twelve years as the Director of the 
Mental Disabilities Board of Visitors I have had occasion to 
review patient care and treatment at the state institutions and 
mental health facilities. In addition, our duties include 
responding to rights and treatment related issues. 

I urge your careful consideration of this bill. Perhaps the 
best example of why this bill is needed is reflected in two 
cases. The first is a woman with a serious mental illness in her 
fifties. She was picked up at her home by two police cars to take 
her to her involuntary court commitment. She was frightened--and 
embarrassed. She was taken from her home by four police and held 
in jail, because she refused to cooperate with her involuntary 
court hearing. She spent a week in jail, with no medication and 
continue to deteriorate. Without the proper treatment in jail, 
(medication) her hospitalization at Warm Springs was longer than 
usual. 

The second case involved a man in his eighties. He was held 
in jail for wandering into someone's home. Since there was no 
room at the state hospital, he was kept in the jail for more than 
two weeks. The concern of the jailers (who contacted mental 
health authorities), was crucial. In addition to the medical 
attention he was in need of mental health services. 

I urge your do pass on this bill. 
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h8 l8S-Rep. WhaJ.en-

Mr. Chairman, and members of the Committee, my name is John 

McCrea. I represent the Mental Health Protection and Advocacy 

Program for the Mentally Ill. For the record, I support the intent 

and purpose of House Bill 185 in its entirety. My position 

provides me the opportunity to have observed first hand the 

inappropriate, demeaning and frightful expereince of someone whose 

mental disorder was described, when apprehended by the police, as 

resulting from intoxication. In fact, this person, a woman in her 

30's, suffers from Huntington's chorea. This person spent eight 

days confined to a jail cell. To fUrther illustrate my concern 

regarding the current law, this person graduated with honors from 

a University, holds a Ph.D. with honors in clinical psychology, 

and worked at a medical facility until she was diagnosed with 

Huntington's chorea. Due to the progressive stages of her 

disability, she has experienced confinement in jail, and commitment 

proceedings for her protection and safety. If you understand 

Huntington's chorea, or understand a person with diabetes, or 

understand someone who experiences grand mal seizures, then I would 

hope that we may understand the significance of House Bill 185. 

A Division of the Montana Advocacy Program, Inc. 
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HB 185 is long overdue in serving its primary purpose and 

intent. There is current discussion and opposition by some county 

officials to HB 185 because of the cost involved in detaining a 

person in a mental health facility instead of jail. I would ask 

these individuals to place themselves in the position of a person 

who is not only challenged by a mental disorder or mental illness, 

but is detained in jail, not because of a criminal offense, but 

because of a disability misunderstood and because competent caring 

professionals are impeded by our current laws and by those who lack 

awareness and understanding. Please consider the impact of this 

bill before you, and the possible ramifications that continue for 

those individuals who are unable to represent or protect themselves 

because of disabilities that are often misunderstood and 

misinterpreted. 

Thank you Mr. Chairman and members of the committee. 
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Good Mornin~. Members of the Committee. HB.J...8.5.=.EeIh \"'"'l]a1en_ 
J am deeply grateful to you for the opportunity to sl'£'ak in favnr of UB 18'5. 
As J am unahle to attend thi$IH"arin~ 111e to the unu<;uul lime constraints of my i(lb. r '.\'!)uJd like my 

comments to be made by audit) (;\pc. f have provided copics of the text for the mt-mbers. 
My name is James Po'.\'ell Winningham. Jr .. I am a Manic Depressive. which means I possess a. 

genetically inherited behavioral disorder. I follow a permanent dosage regimen of Lithium, and I am 
completely stahilized. I'm a native of Arizona which, as you may know, is dead last in the nation in 
per-capita funding for mental health. My wife and I have recently relocated to Whitefish. While 
attempting to find some help for a new friend. I discovt're-d tbe Flathead Amance for the Mentally Ill, 
and the Consumer's Council. I have recently joined the Council. and I've been elected Council 
Awareness Leader. and nne of my duties is to act as a public speaking advocate for the Council in 
changing the perception~ of the public with regard to Mental Health. It is in that capacity that I 
address you today, as well as a past recipient of the kind of treatment this bill seeks to eradicate. 

My first-hand exprrience with the inrarceration vs. hospitalization question happened in 1976. I 
was having my first serious manic breakdown at the time. and I sat down in someone else's car. s.<!t 
~,?wq. in it. In Arizona, that's attempted Grand Theft At1to. The compassionate car owner and the 
prosecutor prcss("d charges alI the way to the trial. 

After my arre!t, the trip downtown to the county tank was interru(jted by a visit with the FBI, ",-ho 
nt'eded to talk to me about a bomh threat phoned in to the technical school at which I was arrested. J 
wru: the convienient crazy that day, I guess. And no, I didn't mak.e any bomb threats. 

A.fter the chat with the FBI. J was processed into the county jail and put into a cell about eight feet 
square with a murderer, a robber, and a rapist. My size is the only thing that kept them away from 
me. I think.. That. and the constant stream of irrational gibberish coming out of my mouth. 

Soon I came to the attention of the medical people on the cl'l1bJock. They did not transfer me to the 
hospital. They lust put me in a cell fly myself. Mind you. all this time I had at my disposal items which 
I could use to kill myself and others around me had I heen so inclined. And I was very, very insane. 

The fellows on the other side of the walt in the cell next to my new one apparently didn't like my 
attitude. and as I reached my hand out to take the offered cigarette, it was smashed by a long. hard. 
sticklike device invented to turn the channels on the TV from inside the cell. The effects linger still 
today. The nelt thing I knew, flaming newspapers were being heaved around the wall into my cell 
over and over again. The ~uards were no·..vhere to be found until I filled my rubber-covered mattress 
with water from the shower. I then ~ot a new cell without a mattress or a shower. 

Another full day pa;;;;ed. ~nd once in a \\Thilc a nurse would try to fet'd me some Thorazine. At that 
point a hurketful woulJn't have worked. 

So after almost fNlr days of thi~. I was iust as manic as the day I was arrested. and I was finally 
transferred to the 11aricopa County Hospital Jail Ward, where I was introduced to leather restraints. I 
had become so sick that I tried to either eat or destroy my bedding and clothing. so I spent the next ten 
days tif'tI naked to a metal Iwdframe lying in my own waste, and freezing at night when the 
n:frigeration dropped tht' temperature tn the mid-fifties. They finally tried Lithium. and within 72 
hours 1 was beginning to recover. Now comes the good news and bad news bit. You're not ,"cry crazy 
any mnre. ~ut ynu'r~ stH! undt'r arre~t. I ~T~ returned to the County Jail. I wa~ put in a edl wi~h 
eight other criminnls who watched as I was given the wrong medications in the wrong dosage at the 
wrC)n~ time ~y indifferent guards. For instance. I was ordered to take ten Thornzine at nne time. and 
luckily for me I was ante to drop most of them on the mattresses covering the floor of the cell on the 
way over to the sink My junkie bunkies became fast friends after that. My father finally bailed me 
out because he could see I was in danger of slipping back into the dark mists of mania. Six weeks 
latH I went ~ark to work. The restraints had crushed the nerves in my left wrist. temporararily 
endin g my career as a guitar player, so I had to learn a new trade. Six months later I was found not 
~lJilty by rea~on of insanity. Three days after that I had to tell my new boss that I had to check into 
the County Psych ward for three days to prove I ,,:as no longer a danger to myself or others. How 
·~.'ollid you havE' done it? 

M\T point is: If a cl)mpetent psychiatric diagnosis could have heen made prior to the incarceration. it 
would have heen patently (\bvinllS that I was not criminally inclined. and the real dan~er to myself 
"nd "thers \\'asi!,(tet: 1 was jailed. anti not ~ef('lre. I know that the process of erasing the stigma of 
ment<ll jllMs~ j~ as hi1rd for tlt; to do ,1<: it j$ for you to under$tand. hilt I heartily applaud the effort 
e,-idt:nceu hy Ill:. 18') a~;asign that this long sad nightof ignorance and discrimintltion might one day 
end, and I totally support it's passage. Thank ynt! 
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TESTIMONY IN SUPPORT OF HB 265 

P.O. BOX 8005 
HELENA, MONTANA 59604 

. REVISION AND REORGANIZATION OF DISPOSITIONAL OPTIONS 
UNDER THE YOUTH COURT ACT 

Submitted by Leslie Taylor 
Legal Counsel for the Department of Family Services 

The Department requested this bill to revise and reorganize 
the dispositional alternatives under the Youth Court Act because 
of the confusion which has arisen regarding this section of the 
law. In the last legislative session, section 41-5-523, MCA, was 
amended by three different bills. As a result, the dispositional 
alternatives available to the court were not clear. In an effort 
to clarify what the alternatives are and to provide further 
explanation of some of the sections, the Department has proposed 
HB 265. The bill is not intended to produce any major changes. 
It is intended solely to provide clarification and reorganization 
of the existing sections. 

On page 1, the bill clarifies that the court can commit the 
youth to the Department if the youth is in need of placement 
outside of his home. This is consistent with existing practice 
and the intent of the amendments made in the last legislative 
session. 

On page 2, the term "youth correctional facility" is 
substituted for "physical confinement in an appropriate 
facili ty. " The Youth Court judge may specify placement in a 
youth correctional facility as part of his order. Since the 
Department has interpreted this section to mean the youth 
correctional facilities, the bill changes the wording to be more 
specific and to avoid confusion. 

On page 3, duplicative language under subsection (c) is 
removed and combined with subsection (i). A new paragraph (2) is 
inserted which incorporates all the restrictions on the 
Department in determining placement. Rather then having these 
restrictions sprinkled throughout the section, they are combined 
together in the new subsection (2). 

Pages 5 and 6 contain minor changes, including removal of 
the Order of commitment. The Order of Commitment in the code is 
not consistent with the existing law because it fails to specify 
whether the youth is a youth in need of supervision or a 
delinquent youth and contains only the finding that the youth 
"is a suitable person to be committed to the Department of Family 

At. EOUAl OPPORTUNITY EMPLOYER 
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Services. " Since most judges fashion their own orders in such 
cases anyway, the Order need not be contained in the statute. 

The bill will better clarify the options available to the 
Youth Court and the Department in determining the appropriate 
disposition of troubled youths. By removing duplicative 
material, reorganizing the sections and clarifying the existing 
ambiguities, it is hoped the bill will result in a law that is 
more understandable to the people who work with it on a daily 
basis. 
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H8 232-Rep. D.~~ 

Amend House Bill No. 232 - Introduced Bill as follows: 

1. Page 3, line 5, 
Change section 1: 
Following: "(2) except as provided in subsections" 
Insert: "(1) (d) through (1) (i) and 

2. Page 4, lines 14 and 15. 
Delete lines 14 and 15. 
Renumber following two subparagraphs. 
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LORI MALONEY H3..23~p~:!3ro~ 
CLERK OF THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 

OF THE STATE OF MONTANA 

IN AND FOR THE COUNTY OF SILVER BOW 

Butte, MT 59701 

January 26, 1989 

House Judiciary Committee 
State Capitol, Capitol Station 
Helena, Montana 59620 

Re: Passage of H.B. 232 

Dear Member: 

Phone: 723-8262 Ext. 289-290 

House Bill 232 is legislation requested by the Clerks of District 
Court Association. 

BasicallYi this is "Housecleaning" for the most part. 

In section 25-1-201(1) (a) MCA - we have a problem. Attorneys are 
able to pay $60.00 for a Legal Separation, then go into Court, petition 
for a Dissolution of Marriage without paying additional fees. We would 
like to amend this section by making these type of civil actions all 
$100.00, and generate more revenue for the State. $75.00 of each petition 
would go to the State General Fund. 

Section 25-1-20(1) (d,e,f,g & i) MCA. These are services of the Clerk 
and his or her staff that do not require the service of the District Judge. 
These cost local government for staff wages, supplies and postage. We, 
the Clerks of Court Association, feel these small fees should be retained 
100% at the local level to assist in offsetting local court costs. 

We would like to see sections 25-1-201(1) (h) and 27-9-103 be amended 
to the same fee ($25.00) as Section 25-1-201(1) (c). These judgments all 
require the same amount of time and it would make the costs uniform. 

Section 25-1-20(1) (i)MCA regarding issuing an execution or order of 
sale. The $2.00 fee is too low, $5.00 would be more appropriate. The 
Clerk is responsible for determining the unsatisfied amount before 
executing an execution or order of sale. We feel a $5.00 fee would be 
more appropriate. 

Over 600 concealed weapon permits were issued in 1988 by the District 
Courts in Montana. At this time section 45-8-319 MCA makes no provision 
for a fee upon filing the petition or issuance of the permit. This 
association would like to see a fee of $25.00 established. There is a 
great deal of time spent by the Clerks in preparation and in issuing 
these permits. 

I wish to urge you to pass HB 232. 

Thank you. 

Sin,cerely, 

~~/'nl de 
Member of the MACDC& 
Legislative Committee 



ISSOULA COUNT 
COUNTY OF MISSOULA, STATE OF MONTANA 

OFFICE OF THE CLERK OF THE DISTRICT COURT 

MISSOULA. MONTANA 

House Jurliciary Committee 
Capitol Station 
Helena, Montana 59620 

Dear Committee Members: 

KATHLEEN D. BREUER 

25 January 89 

D:',~ ~~J.an. 27r-:l~ 

1-\3 232-Bep D. B!:Owll 

I am writing to request your support for HB 232. 

It will be presented in hearing on January 27th by 
Rep. Dave Brown (D-Butte). I am not sure as to the 
order of presentation, but would sincerely appreciate 
whatever you could do to enable passage. 

The changes presented in this particular bill would 
have a financial impact on every county, not to 
mention the State General fund. 

Thank-you, in advance for your consideration and 
assistance in ensuring this be seriously considered 
for passage. 

Sincerely, 

~ctLcc~~ .,~ ~ 
KATHLEEN D. BREUER 
CLERK OF DISTRICT COURT 
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STAN STEPHENS, GOVERNOR (406) 444-5900 

- STATE OF MONTANA-----

TESTIMONY IN SUPPORT OF HB 197 

P.O. BOX a005 
HELENA, MONTANA 59604 

AN ACT REVISING THE PROCEDURE FOR THE VOLUNTARY 
COMMITMENT OF MINORS TO A MENTAL HEALTH FACILITY 

Submitted by Leslie Taylor 
Legal Counsel for the Department of Family Services 

The Department of Family Services requested this bill to 
clarify the procedures for the voluntary admission of minors to 
mental health facilities. The current law specifies that youths 
16 years of age or older can consent to admission to a mental 
health facility, but fails to specify procedures for the 
voluntary admission of youths under the age of 16. 

A 1979 u.S. Supreme Court decision, Parham v. J.R., 422 u.S. 
2493, ruled that a youth facing admission to a psychiatric 
hospi tal is entitled to due process even when his parents or 
guardian sought the admission on his behalf. The Court ruled 
that "[t]he risk of error inherent in the parental decision to 
have a child institutionalized for mental health care is 
sufficiently great that some kind of inquiry should be made by a 
'neutral factfinder' to determine whether the statutory 
requirements for admission are satisfied." The Court found that 
the factfinder need not be "law trained or a judicial or 
administrative officer" and upheld the Georgia system which 
allowed the admitting psychiatrist to act as the "neutral 
factfinder." The Court applied the same requirements when the 
state sought to admit a child who is a ward of the state. 

The Department has legal custody of a number of children who 
are in need of in-patient psychiatric treatment. Because of the 
ambiguity of the existing law and the Parham decision, the 
Department I s policy has been to request tne county attorney to 
file an involuntary commitment petition before placing children 
under the age of 16 in the Rivendell or Shodair psychiatric 
units. However, there have been situations where the youth did 
not meet the strict definition of seriously mentally ill (i. e. 
"danger to self or others"), but was in need of in-patient 
psychiatric treatment. Some mental health professionals felt 
uncomfortable labelling a child as "seriously mentally ill" just 
to obtain the treatment they felt was necessary. 

The Department met with the attorneys representing Rivendell 
and the Board of Visitors to come up with a method for voluntary 
co~rnitment which would facilitate commitment of those youths 
needing in-patient psychiatric care in a manner which was 
consistent with the Parham case. HB 197 is the result of those 
discussions. 

AN EOUAL OPPor;WNITY EMPLOYER" 
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The bill clarifies that the parent, guardian or other person 
legally responsible for a minor may commit the youth to a mental 
health facility, other than a state institution, if a 
"professional person" certifies that the minor is mentally ill, 
seriously mentally ill or emotionally disturbed, and placement in 
the mental health facility is the least restrictive environment 
available for treatment. The certification must be submitted to 
the facility along with the written consent of the parent, 
guardian or person legally responsible for the youth and the 
consent of the youth if he is over the age of 16. 

The facility may not accept a youth unless the certification 
and consents are submitted and the facility must keep records to 
document compliance with the requirements of the law. If the 
youth fails to join in the consent of his parents, an involuntary 
proceeding must be initiated before the youth can be committed. 

This bill provides a workable system for the voluntary 
admission of youths needing in-patient psychiatric treatment 
while meeting the constitutional requirements for due process. 
The bill also clarifies the Department's authority to place 
youths who are under the Department's legal custody in mental 
heal th facilities. By developing a streamlined procedure which 
meets the constitutional requirements, the work of the department 
social workers, county attorneys and the courts can be 
simplified and children can receive needed treatment. For these 
reasons, the Department of Family Services asks you to give HB 
197 your favorable consideration. 
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HB 197-Rep. Addy-

Before the House Committee on the Judiciary 

January 27, 1989 

The principal subjects of this bill are the procedures and 
substantive standards which should apply when children are 
committed to mental institutions. This is an extremely difficult 
and complex area. At least five groups have identifiable 
interests: the children; their parents or relatives; 
psychiatrists and mental health professionals; private for-profit 
psychiatric hospitals for children; and the State. 

I would like to preface my remarks by noting that 
institutionalization is especially drastic for a child. This is 
true no matter how excellent the care that a child receives at 
the institution. He or she is still separated from family and 
friends, still locked in an institution which may be far from 
home, still out of school and in a strange and unfamiliar place. 
He or she is not developing the social skills to interact in the 
real workd, but of necessity is adapting to an institutional 
environment. 

The United States Supreme Court has spoken on this issue 
twice: in In re Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 
(1967) the Court declared that a child was entitled to procedural 
protections if he or she was to be deprived of liberty, 
regardless of whether the deprivation of libarty was for the 
purposes of punishment, rehabilitation or treatment. In Parham 
v. J.R., 99 S.Ct. 2493 (1979), the Supreme Court recognized that 
a child does have liberty interests, not only in physical freedom 
but in freedom from the stigma associated with 
institutionalization. The Supreme Court has held that these 
liberty interests prevent a child's parents from being able to 
commit the child voluntarily to a hospital without some kind of 
check or oversight. Although the Court recognized that most 
parents have only their children's best interests at heart, and 
that parents have considerable liberty in raising their children 
as they see fit, it held that this was not enough to override the 
child's interest in avoiding unnecessary hospitalization. 
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The Court required a neutral fact-finder, a physician or 
psychiatrist or a team with a physician or psychiatrist applying 
specific, explicit state standards governing hospitalization of 
children. The Court held that a childs' rights were violated if 
the same people who made the decision to admit the child also 
made up the standards for admission. 

The Court placed a great deal of emphasis on those two 
areas: the neutrality and medical expertise of the fact-finder, 
and the specificity of the state standards. 

One of the major difficulties with this bill is that it runs 
afoul of those central concerns expressed by the Supreme Court. 
It permits "a professional person" who may not be a psychiatrist 
or even a doctor, to certify that a child is mentally ill or 
seriously mentally ill, which are diagnoses requiring medical 
training. Worse still, it allows a "professional person" to 
certify that a child is "emotionally disturbed" as set out in 
§53-4-101 (3). There are two problems with using this 
definition. First, if you read the bill in conjunction with the 
statute, there is a possibility that a non-medical professional 
person would certify to the admitting hospital that another non­
medical professional person had found the child emotionally 
disturbed, without ever even personally exam~n~ng the child. 
Even worse, the "emotionally disturbed" definition is 
particularly inappropriate for institutionalizing children. The 
definition at §53-4-101(3) refers to §20-7-401(4), which is a 
definition of an emotionally handicapped child for the purpose of 
receiving special education services under the Education for aLL 
Handicapped Children Act. This law was designed to return 
children to the mainstream classroom, to integrate children with 
their non-handicapped peers as much as possible. The Act 
contemplated that most of the children who met the definition 
would live at horne and go to school. To use this definition as a 
criteria for institutionalizing children is utterly contrary to 
the intention of the Act and of those who wrote this definition 
in the first place. 

The third problem with this bill is that it would permit a 
professional person from the institution receiving the child to 
write the certification. In a situation where the receiving 
institution is a private for-profit hospital, which as I 
understand it would be virtually all the time in Montana because 
the state hospital does not accept children, this raises serious 
questions about the neutrality of the fact-finder. The fact-
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finder should be someone wholly independent of the institution, 
with no institutional ties whatever. I would recommend solving 
these problems by deleting Section l(a)(ii), and by changing Line 
17 to read "if a doctor or psychiatrist not associated with the 
facility submits a written report to the facility." 

There is one other suggestion I have to make as to an 
amendment to the bill. Section 7 creates a right for a minor 
under 16 who does not consent to hospitalization to have a court 
hearing, but section 4 dealing with written consents to 
hospitalization makes no provision for a minor under 16 to 
consent or not to consent. This can be amended easily by adding 
to Section 4(a) before the semicolon the words "and of the 
minor. " 

Thank you for this opportunity to present my testimony. 
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.hm('~ Pc~klm. Incli\'iduully Ulltl 

as Comrlli<~j(lnl'r of tI,e D"jI:\rt­
mcr.t (,f II UlIl:\1l nf~.ources, 

et aI., Appellant.s, 
v. 

J. L. and J. R.. MinoTs, Etc. 

On Appeal from tIle United 
St.ntcs District Court for 
t.he Middle District of 
Georgia. 

[june 20, 1979] 
Sylbbu3 

Ap;>~lIees, rhirdren hpin:; trc3tl-u in a G(:orgi~ state menbl hospital, in~ti­
tuted in F'cdrral District C~lIrt :I das;; "ction suit against Georgi~i 
mentAl h~alth offici:lls. ApIlellecs sought a dedarlltory jud;;mtnt that 
G~or,gia'~ p~ocedures for voluntary cnmtDitm~nt of children under the nge 
of ]8 to state tDPntal hospitals yiol"ttd the Due Proces.~ Clause of the 
Fourt('enth Ammdrnpnt, and rcqut;t"d an injunrtion against their future 
enforcement. Undrr the Georgi:, statute providing for the \'oluntary 
adrni!'.,jnn of children to s'ate rq;ional ho.,pitals, lIdtDi~ion h>:!;ins "'ith 
an applic:,tion for Iwspit~liz"tion ~igllrd by II p:lf{'nt or guardi~lD and. 
upon "ppli~&tion, thc ~uperjnttn,j!'nt of the hospital is authorized to 
admit tempo~ariJy any child for "c,b;cn·"tion and di~,::nosis." If after 
obs~n'ati'n Ihp wp~rint('nd~nt lind,; "l·\·id.~nrc c.f mr,ntnl illlll'w" and 
th"t .tho: r/lilrl i.< "~1Iit:obh' for trratJlII'III" III II,,· I""':.ital, tlor r1,ild Inny 
ve Ildl1littrd "for such periud lind Iw,jpr ~\!(h conditiolls as ilia), be 
f.uthorized by law." th,dc'r G('or!;i~'. nkntal hr·.1!;!. ~t3t"tc·, BIIY child 
who h3> lx'~n ho,pitalizt'd for nwrr than flv!' chy" mar vt di,rharr,'d 
III tl.~ r('(1',,·,t of ft palrllt lIr guard,:"" ~\Ild till' "".,pilal .ulh·rint.'lId"Jlt. 
(,\'CII witlhlUt 1\ ,,·qur.t fur di,ch.1r;(r, ~l:1> an alJirrll:llivr duty to r!'ka~r 
~ny r1,ild "\I'ho has recoyen'd froll' I,i, IIII'II !:! I iUn!'", or who h:1s snlJi­
ci"nll)' illll'r(\\'('d th~t thr sup!'riutrnd:'nt d,:t,·rmin('. tkt hO';l'italiz:otion 
of tl,,· jl:lti,'nt i~ no loncrr drsiraLle." The D:.;t~ict Court 1"'ld tklt 
G~~r;;i"',, ~tatutoT)' set,!'n.c was unconstitutional vrrau$e it f~,ibl to 
prilt('ct ndrqu:.tely thc npJlrlJ~!'s' dUt' pro,'!,,,' rib!!t. and that the 
prorPH due inrlud"d nt lea,;t th!' right nfter notic~ to nn M\'rrs .• ry-type 
ht"ring b!'fcre an imp3rtial tribunal. 

]{~;.!: T}~I! Di·trirt CO!trt f'rrrrl in hr)!~;nr. 11Tlt'ot!,:it:!ri\mJ ti~~ ~::lf,·'5 
procrUurr.s for admitting II child for tre.1tlllPnl to :I ~·~te mpntol hos­
pital, since on the reroru in thi~ c~~r, Grnr;!,i3', nH'diral f~rtfil1ding 

prore~es lire consi~!ent with cons~itutj'mal I'U1rantpps. 
(a) Testin~ C'hall~n~Pd 6bte proce,lurp~ uncler M due proc.,s rbiro 

requir('l; a b,1bnring of (i) the pri"3tr interest th"t will be nrr~rted by 
the of~,'i"1 nr:ion: (iil the ri.k of an rrTOn~ons rlrpri\'otion (If filch 
intHrs! throl1;:h tllP pror.·dur~s ,,,N!. nnrl thr prClh"hle ""ll1r. if nn.\·. 
of tlel,lificon11 Ilr sllh.titllt~ prO('rdllr,,1 ~"rr::II"rd.,: and (iii) tltr fbtr's 
intrr",t, inrlllcl:n~ thr funrtion invol\',,1 nnd ti,e fI,r:.1 "lid nclrnini,tr,1. 
ti\'c hllrdrr.s th~t Ihe nddition,1 (lr sub,titllte proeroural rrquirement 
""ould pntnil. Cr. ],fa/hr!!" v. Ehlrid,)f. 42~ U, S. 319, 335; Smith v. 
O'flollizati," of Foster Familirs. 431 U. S. RI6, R4!'--S·I!J. 

(bl J\'otwif~st~Tlding 1\ child'. lil,,!'rt~' i"ter(',,1 ill n'lt bein!: confirH-d 
unn~r!'ss~ril)' for medic,1 t re,fment, nnd ns<urning th,,! n per.-on h35 a 
protectible intprest in not bein!!' erroneously labfleil as mentally ill, 
PJ rents-..... ho h:tve tradition31 int .. rri'ts in ann rrsp0n!.ibility for the 
upbringing of their ('''ild-r~tain a sub.-.I.1fltbl. if not the dominant. 
rol·, in the d~c;'ion, IIhsrnt 1\ flndini< of nc;:I,,(:t Ilr r.1.u,c. J!ow~vcr, the 
chi.:c's rights ,md the nat nrc of the commitml'nt deri~ifJn nre suel, that 
parents do not always bave absolute discretion to institlllj'lnnlize a 
,hid; th'»), ret~in plcn~ry allth(lrit~· to seck ~\Ich fur for their rhildr~n. 
fubjcct 10 ~n ir.d··pendt'nt medical ju<igmcnt. Ci. Piercr ,'. Surictll of 
Sistlrs, n~ u. s. SIC; Wuconsin v, Yoder, 40') l'. S. 205; PrinCf Y. 
Ma.~nrl11lUtls, 3~1 U. S, ]51'; Meyer \'. Nrbrr:.,/.o, 262 U. So 390. 
Pic';"ra Pcrcnlhod (If M~s(,uri ,'. Danforth. 428 U. S. 52, d~tin;;u;shed. 

(c) The Statr has !i;:nitirant interests in confining the me of ro~t1y 
m-ntal health fari!itics to c~~f'S of !,rnuin!' nc..'d, in not impo.<ing IInnec­
e."'tTY procrdur~l ol,"(.:,,·k. II,at may dj"rourn,;c t.he m('ntnlly ill or 
tL"ir f:1n1i~i<"~ from M'('kill~ nrrd,'t.! p . .:) rhbtrir .:.~i5t~nrl·, n..JI(i j" !In.,rnt­
in.; priorit,' to the dio;:,lOs;, IInj tr~ntment of p:lti(nt, n~ 50<<0 DS they 
nrt' :.r!lI1itkd to :. ho,p;t:.1 rather thall to time~o""'.Il11ill;: I'rl'ad:ni::.;ion 
~'rr.r\·d\;rt."5 

[.::;_I"\~;i f ~l6 .. ",,,,,' __ ~,,,,~--- ,I:. 

r,'-.-:: Jan. 27, 1989 ("J';--, ;.' 
LlI.\1.'-- ___ _ --'--. ::-::-__ . _____ .. __ 

(,111,,";: r' c.n, Hg)97.~Rel?!. ~<;1Y~l"'" ~ cUrl 

~;;: J~' !~':~ ;:,;'! ::,'" rt ::if ~':~';r~.· ~'·r':,~,:.:::~:::;~: :I::·:.:~': : ;~:'~ ~:;~~'r~:~ ~,;!: .~:;:.::~ .;~~::;~I:~ 
G_.!r!',: : ... ' Y. }·:t.'.~~i. 307 l', E. ~.:d, ::;J . . ~;('··ii:,~:,:: \'. E ... ~t:·('. 4n:.; U. S. 4;1 
~;;":'. ~~ . .j tu J;:C'~'" tlll: ~'!!:!~1'~ t).:d:(-::-!jt~fjJ. Ti,e c!t'('j~i(I~IIH3k~r IlIU~I' 
i:::n 1 i." t!t;tl.orit." to Id",·" to nc!~,Ii! ~.\!y child \\!lo dor,; 11,1 nti.rj;' 
the- ll:r:Lc:.! ~:::nJ"rc!' f',r ,":n; ... -i~.n. TI", "c'cd for c('util,uin;; commit 
rnl'n! U!l:st br rt·\'it~\\'~·d p~ ijodir·ally. 

(el D"p l,r'>cC'>e d(ors I:<.~ require thaI the m't:tral f"ctfinder be bw,c 
tra:nrd ~~,.a jud;ria! ~r 3dm:l\i:i~rati' .. e oF.iC'cr; nor ~ it n~ce5.,..r)' th:~~ 
the adm" dr..: phY~lrJ3n condue, a for.n:U or qU3sl·formal ad\'!'rsa~ 
hearing or thlt the h~~ring bc conductcod by ~f)mecne other than the . 
admiqing physician.· While the m~di~al dcri"ionrn~king pr"rr,< may 
not h~ !'rrr~r fr.er, n~verthele~~ the indrjl(,ndont m .. r!ir'.,1 nc,ciSinnmakin1t: 
prerc.';. wlurh Indudrs 1\ thnT('u;;h po.'·chi:\trir in\,(.,.ti:::IIir'lI fc<lIo;vPd b ~ 
addifi(ln~1 I'cri'dic w .. irw of a chijc'; f:ourlitioll wi!! iJ,'ntih' dlildren 
who ~11(.flld 1I0t hr :ldmittt'CI; ri;b; of uror wil/ not br "i;:ni';r'I01/}' re-
durrd by tI m(>rr fonn~l. judi~i;ll·lyp~ hCllring. • '1_" 

(f) G~'or:;i~';; pr~rtircs. :1S dt .. cribc·d in the' rtrorrl. cllmport with:" 
minimum dill' p~Qo.'e:i5 TC"luirements. Tht' st:ttr statute cO\·i.ion< tI c:tre-" 
ful diabnf),tic cr.,ili.· ... 1 inquiry to bt> r(lndurt .. d hy the ndmiltin:: pl')'Ei­
c;an at c:tch rr:;hn31 ho'pit,,!. Georf'il's procedure'!' ;Ire not "arvitrary" 
in the fensr that :L ~ingle physician or other pmft'Sfion.11 I,:\!; the'1 
"unbr~d!td di;rretion". t? cOl~mit a child to a rcgi'>n3l ho.pital. While I 
Ge~~I:O ~ general admllll.<tmtl\·e and statutory seh~me for lhe ""Iunt!iry 

.co;nmitmr·::t of d:ildren is not Ilnron,titutional, tht' District Court. on 

rr""'IJ<l. IIl:t)' rNl~i''''r ""Y individual cbillLi th:lt t"!' initial admi.~ion' ~.~." 
of lurtin,hr dlild'clI did 1I0! mert dut> procr~ totandards. lind may "Iso i', 

cr.ns:der "hcther the ";'riOI:5 hospitals' prorcdure.; for periodic review' 
of tli,ir pati"llt" nt'ed for ins!itution:tl. care are ~u.fficient to justify 
cconti71l1i7:j:& \"o!utlf:tr/ commitment. I ~ '. 

(r) TIl(' dilr"ft'I:r.'·s votw"('1J thr situ~tiDn when' the child is a "":1m of 1 
the St:itt of G('orgi~ and the State reljlle~ts his hdmission to a stnte .. 
tr.t·ntal h~';pit"l. and the situ:lti'>n wher" thc child's n:ltur:ll p:\rents 
rcqur~! hi; nc!mj~jon, do not. justify rcqwrlnl! diff(·rcnt. pT('l('~dllr("S P.t 
the time of the rhild'~ in;!i,l ~dmis..,inn to I!.~ bc.;p;t,,1. 

412 F. S"I';>, rl:?, rn'cr.cd ~nd rtmandrd. 

nl"tGeR. (' .• T .. drlh'rr('(1 thp Ilpilli,," or th,· (''>lITt. in ",hirh WlIrn:, 
Hl,rK}!l·:<. POWCLL. ~lIrl I:"!C::QI"H, .1.1., ininN!. ~Tr.\\"lIT. J" filed nn 
0; i:li(l!) fc.'r.r·U:jj,l;: in ti-.(' J~h!":If'r:d. Brn:=,,"s:\~, J., f:j"d ~n o;'lOinfi CI)!l" 

rurrir.; in p.nt 3nd dl~\:Jltjng in p.lrt. irl which ~IAB!>J{At.L and ST1;V£NS
t 

JJ., joi!l(·d. 

Mn. eli!;:;" Jt:STICE I3nlGm delivered the opinion of the 
Court. 

The qtJ,'>t;on prcS('ntrd in this !lpp?ul is wllat process is 
eonstitutjror.:,1iy du~ a nliTlOr child who!:'e parents or guardian 
srck ~t:\k r.d:aini5t~·rcd institutional rnent.al helllth care for 
the child anu sl'ecifiral1y whethrr an adversary proceeding is 
required pri(,r to or afu;r the commitrnelJt. 

I 

(a) Appell ... c.' J. IL. a child being treated in .a.. Georgi!l. state 
mCT,t!!1 hr"f';tal, WAS a plaintiff in this class-action • suit based 
on 4~ U. S. C. § ] !JS3. in the District Court for the Middle 
District of Georgi:!. Appellants lire the State's Commissioner 

I 

:' ..• J.: 

II 
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HB. ] 97-Rep. Addy 
FACT SHEET 

The Mental Health Law Project (MHLP) is a Washington-based 
public-interest organization advocating for the rights of mentally 
disabled children and adults in the United States. 

MHLP was founded in 1972. It grew out of the successful coop­
eration of specialized attorneys and concerned mental health 
and retardation professionals in Wyatt v. Stickney. the Alabama 
lawsuit that first established a constitutional right to treatment 
for people confined in mental institutions. 

For 15 years, MHLP has been a national leader in establishing 
and protecting the rights of people labeled "mentally" or "devel­
opmentally" disabled. The broad goals of the Project are (1) 
assuring humane and appropriate care for mentally disabled 
children and adults who are confined in psychiatric hospitals 
and retardation facilities, and (2) improving the scope and 
quality of services available to mentally disabled people in the 
community. 

• Test-case litigation. MHLP has represented individual plaintiffs 
and national consumer and professional associations in landmark 
lawsuits that have established the right to liberty (Donaldson v. 
O'Connor), the right to protection from harm (NYSARC v. 
Carey--the "Willowbrook case"), the right to education (Mills v. 
Board of Education), the right to treatment in the least restrictive 
setting (Dixon v. Weillberger), minimum standards for operation 
of community-based facilities and services (Wuori v. Zitnay), 
and the requirement of "clear and convincing proof' that con­
finement is nb.:essary before a person can be civilly committed 
to an institution (Addington v. Texas). More recently, precedent­
setting MHLP cases, Mental Health Association of Minnesota v. 
Heckler and New York City v. Bowen, halted arbitrary denial of 
the federal disability benefits on which hundreds of thousands 
of mentally disabled adults rely to obtain essential services in 
the community. 

• Policy advocacy. By combining test-case litigation with federal 
policy advocacy and backup support for advocates in every state, 
MHLP has generated national concern about the plight of mentally 
disabled citizens and brought them under the protection of our 
nation's laws. The Mills decision, for instance, was the ack­
nowledged impetus for the Education for All Handicapped Child­
ren Act (PL 94-142), a $1.4 billion federal program which now 
assures every handicapped child services through the public 
education system. And the Minnesota and New York disability 
cases, with a third in Utah, strongly supported the campaign 
that led to the Social Security Disability Reform Act of 1984. 

(more) 
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Because the integration of mentally disabled people into the 
mainstream of society cannot succeed without adequate community- 11 
based services, much of the Project's current advocacy is aimed I 
.. t expanding low-cost housing, special education programs and 
community mental health services . 

• Educational outreach. MHLP maintains an active public edu­
cation program to inform lawyers and other advocates, clients, 
parents, service providers, judges and policymakers about new 
developments affecting mentally disabled citizens. A primary 
channel for this communication is MHLP's newsletters. The 
Mental Health Law Project's UPDATE, published bimonthly, is 
sent to 2,300 subscribers, who make an annual contribution of 
$25 or more, and without charge to more than 600 nonprofit 
groups actively engaged in advocacy for disabled people. The 
Mental Health Law Project's ALERT is issue-specific. This 
occasional newsletter is sent to more than 7,000 individuals and 
organizations interested in mental disability and civil rights 
issues. 

MHLP's director and other staff have often testified before 
congressional committees and other legislative and policy-making 
bodies, and frequently address national and state organizations' 
conferences on legal and policy issues affecting mentally disabled 
people. In addition, MHLP has conducted training programs on 
legal advocacy for mental health and mental retardation profes­
sionals, lawyers and other advocates around the country. 

MHLP staff regularly publish legal and social-policy research in 
leading journals and work with local and national media to 
increase public understanding of the legal problems facing 
mentally disabled people. 

Almost all of the Project's work is made possible by founda­
tions and private individuals. MHLP's largest funder is the 
John D. and Catherine T. MacArthur Foundation. 

### 

I 
I 

I 
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CHILDREN'S ADVOCACY 
HB 1'1'1 

MHLP has always given special attention to problems facing mentally disabled children 
and their families. Twenty years ago, many handicapped children were excluded from the 
nation's public schools. In 1972, a constitutional right to education was established by land­
mark litigation, including MHLP's Mills v. Board of Education. Nationwide reform became a 
reality in the Education for All Handicapped Children Act (Public Law 94-142), which today 
provides $1.6 billion to serve more than four million handicapped children. 

MHLP played a leadership role in successful implementation of PL 94-142. Now we are 
focusing on a group not covered by the act: infants and preschool children who are disabled 
or at risk of disability, for whom early intervention can make a vital difference. During the 
past year, MHLP staff worked with parents, professionals and advocates in Maryland to develop 
a statewide advocacy coalition to seek coordination of the range of health and social services 
needed by these young children and their families. 

BENCHMARKS 

• 1972 -- Mills v. Board of Education es­
tablishes the right of all handicapped child­
ren to appropriate education through the 
public school system. 

• 1974 -- Morales v. Turman establishes the 
right to treatment for juveniles in states 
youth facilities. 

• 1975 -- Education for All Handicapped 
Children Act, PL 94-142, mandates free, 
appropriate education and related services 
for all handicapped children. 

• 1980 -- The Education Advocates Coalition, 
formed in 1979 by MHLP and the Children's 
Defense Fund to improve enforcement of 
PL 94-142, reports on failures of federal 
compliance. As a direct result, the Secretary 
of Education reorganizes compliance activ­
ities and improves federal monitoring. 

• 1982 -- The Supreme Court defines handi­
capped students' right to services "individ.., 
ually designed to provide educational ben­
efit," in Hendrick Hudson School District 
v. Rowley. 

• 1983 -- The Education Advocates Coalition 
mounts a national campaign opposing pro­
posed new PL 94-142 rules that would gut 
the law's protections for many disabled 
children. The proposed rules are withdrawn. 

• 1984 -- In Tatro v. Irving School District, 
the Supreme Court upholds the right of 

handicapped children to education-related 
services under PL 94-142. 

• 1984 -- MHLP and 39 other national groups 
request revision of inappropriate SSI criteria 
for disabled children that leave thousands 
of severely disabled children in low-income 
families ineligible for Medicaid. 

• 1986 -- A workgroup convened by the Social 
Security Administration submits entirely 
new children's mental disability standards, 
based on childhood developmental stages. 
As a workgroup member, MHLP drafted the 
criteria for infants and young children. 

• 1986 -- The Education of the Handicapped 
Amendments (PL 99-457) create a new pro­
gram of funding for states to develop coor­
dinated early intervention systems for child­
ren from birth through age two. 

• 1987 -- Parents, advocates and providers 
in Maryland who have worked with MHLP 
form the Maryland Alliance for Early Inter­
vention, a coalition to guide state planning 
for a coordinated EI system. 

AND IN THE FUTURE ••. Formation of a 
national early intervention advocacy coalition 
and a national EI center; coordination of 
federal programs serving young children at 
risk of disability and their families; adminis­
trative advocacy, and litigation if necessary, 
to assure promulgation and implementation of 
new children's SSI eligibility criteria. 
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COMMUNITY WATCH 

MHLP has long fought housing discrimination against people with mental disabilities. Re­
cently, advocates and providers around the country have increasingly sought MHLP's assistance 
to overcome exclusionary zoning and other barriers to group homes, halfway houses and in­
dependent-living arrangements. Now we have begun a comprehensive housing-advocacy program, 
Community Watch. 

Community Watch works to generate community-living opportunities through two forms of 
activity by MHLP staff: (I) national advocacy to promote adequate housing for mentally dis­
abled poor people and challenge exclusionary practices that impede its development, and (2) 
as a national resource, legal consultation and assistance to public and private providers, 
including families, in overcoming legal, economic and bureaucratic barriers to the development 
of quality housing programs. 

BENCHMARKS 

• 1974 -- A federal court declares, in Stoner 
v. Miller, that a restrictive zoning ordinance 
excluding psychiatric patients from a town's 
hotels unconstitutionally violates patients' 
right to travel. 

• 1979 -- MHLP publishes a handbook, Com­
batting Exclusionary Zoning: The Right of 
Handicapped People to Live in the Com­
munity (now out of print). 

• 1982 -- Advocacy by MHLP for 15 national 
provider and consumer groups results in 
HUD's first designation of mentally ill 
people as eligible for Section 202 housing 
and funding of units specifically for them. 

• 1985 -- A city cannot use its zoning power 
to discriminate against mentally retarded 
people, the Supreme Court holds in Cle­
burne v. Cleburne Living Center, Inc. 
MHLP was of counsel to attorneys for the 
Texas group home. 

• 1985-1987 -- MHLP's annotated bibliography 
of studies and other materials documents 
that group homes for mentally disabled 
people have no negative effect on property 
values or neighborhood characteristics. 
Advocates and providers across the country 
use this research to win zoning battles. 

• 1987 -- The McKinney Homeless Assistance 
Act allocates $45 million for transitional 

and permanent housing for mentally disabled 
people, especially deinstitutionalized people 
who are homeless. 

• 1987 -- Settlement of Lieberman v. Green­
wich Board of Tax Review prohibits tax 
policies that stigmatize mentally disabled 
people. MHLP brought the case in 1985 
with the Connecticut Attorney General. 

• 1987 -- Ashland, Kentucky, repeals dis­
criminatory zoning actions excluding mentally 
ill people after MHLP filed a challenge in 
federal court. 

• 1987 -- Congress passes its first housing 
bill since 1980, restructuring the Section 
202 program and targeting 15% or $100 
million (whichever is more) for projects 
for people with handicaps. The 1988 appro­
priation raises the proportion to 25%, pro­
viding funds for 2,550 units and targeting 
the extra money "primarily for the homeless 
deinstitutionalized mentally ill." . 

AND AHEAD •.• New challenges to exclusion­
ary barriers; a pamphlet about HUD rules; a 
comprehensive manual of research, pleadings, 
sample zoning-commission testimony, funding 
approaches, etc.; model zoning codes; a data 
bank of advocacy successes (and problems to 
avoid); a training conference; a national coa­
lition around community-living opportunities 
for children and adults with mental disabilities. 
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INSTITUTIONS WATCH 

In its first decade, MHLP established legal protections for mentally ill and mentally retarded 
people who were confined in public institutions or proposed for confinement through the 
civil commitment process. Today 3. national system of advocates is available to institutionalized 
mentally disabled people. Much of our work in this area is now in response to requests by 
these advocates for consultation, technical assistance. litigation backup and. in a few cases, 
serving as co-counsel. 

MHLP today seeks new approaches to protect institutionalized people from neglect and 
new legal strategies to vindicate their rights. 

BENCHMARKS 

• 1972 -- Federal District Judge Frank Johnson 
orders minimum standards for care and 
treatment to enforce the right to treatment 
established in Wyatt v. Stickney. 

• 1973 -- New York State Association for 
Retarded Children v. Rockefeller establishes 
the right to protection from harm for all 
residents of Willowbrook State School, a 
mental retardation facility. A 1975 consent 
decree lists detailed standards for hab­
ilitation at the institution and requires 
transfer of residents to community settings. 

• 1975 -- In O'Connor v. Donaldson, the 
Supreme Court upholds the right of a non­
dangerous mentally disabled person to free­
dom from custodial confinemenl. 

• 1977 -- States name protection and advocacy 
(P&A) systems for developmentally disabled 
people, established under the Developmental 
Disabilities Assistance and Bill of Rights 
Act. For four years MHLP is a designated 
national support center for P&Ao,. 

• 1978 -- The Wuori v. Zitnay consent order 
establishes detailed standards for both 
institutional and community-based programs 
for mentally retarded people. 

• 1979 -- A competent patien!":; right to 
refuse psychotropic drugs in a none mer­
gency situation is established in Rogers 
v. Okin, a Massachusetts case in which 
MHLP was amicus. State law la!,=r codifies 
the right. 

• 1980 -- The Civil Rights of Institutionalized 
Persons Act (CRIPA) authorizes the U.S. 
Department of Justice to bring actions in 
federal court to protect the constitutional 
rights of residents of state institutions. 

• 1982 -- In Youngberg v. Romeo, the Su­
preme Court upholds a right to "minimally 
adequate" treatment for a mentally disabled 
resident to be free from restraint. 

• 1985 -- Settlement of Coe v. Hughes es­
tablishes a state-funded system of legal 
assistance for patients in all of Maryland's 
mental institutions. 

• 1986 -- The Protection and Advocacy for 
Mentally III Individuals Act funds state 
P&As to represent mentally ill people in 
all kinds of residential settings. NIMH 
and the P&As' national association choose 
MHLP to run the first national training 
for the new P&As. 

• 1987 -- The settlement in Kennedy v. Rehab­
ilitation Centers. Inc., a civil rights case 
about a youth who died in a Medicaid-funded 
facility, wins recognition that a mentally 
retarded patient is entitled to the same 
quality of care as anyone else. 

AND IN THE FUTURE ..• Guidelines for 
use of psychotropic drugs in ICF /MR facilities; 
protections in the civil commitment process; 
enforcement of the CRIPA mandate to protect 
institutionalized people; strategies to require 
the development of less restrictive placements. 
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Mental Health Law 

ADVOCACY 

FOR 

HOMELESS PEOPLE 

In January 1985, MHLP convened a task force of staff members with national legal services 
support centers and programs for homeless people to design an action agenda for addressing 
some of the problems facing homeless people in the United States. The task force set two 
priorities: national legislation to help homeless people and prevent homelessness and a manual 
for shelter and food-program workers, to help them assist homeless people in obtaining federal 
and state benefits. 

MHLP advocacy for homeless people has evolved in the context of the task force agenda. 
We stress access to housing in conjunction with other essential services, including mental 
health care where homeless people are -- not in clinics, but in shelters and on the streets. 
MHLP has developed the manual and is preparing state-specific versions. 

BENCHMARKS 

• December 1985 -- The Ad Hoc Committee 
on the Homeless of the District of Columbia 
Bar sponsors a workshop on legal issues 
facing homeless people. The workshop 
becomes the springboard for development 
of a volunteer lawyer program serving 
homeless people in city shelters. 

• June 1986 -- The Homeless Persons Survival 
A..:t, drafted by MHLP and other task force 
members and promoted by the National 
Coalition for the Homeless, is introduced 
by Senators Moynihan and Gore, and in 
the House by Rep. Leland and 36 co-spon­
sors. 

• July 1986 -- The Washington Legal Clinic 
for the Homeless is organized by the Ad 
Hoc Committee, with support by the D.C. 
Bar Foundation. As its trustee. MHLP helps 
it hire staff, train more volunteers and 
obtain other support. 

• November 1986 -- Sections of the Survival 
Act become law as part of other legisla­
tion: a $5-million demonstration program 
for transitional housing for homeless people; 
$10 million in emergency shelter grants; 

protections against denial of eligibility for 
federal benefits for lack of a fixed address; 
a provision allowing shelter residents to 
qualify for food stamps; priority of home­
less people for vocational services through 
the Job Training Partnership Act. 

• December 1986 -- MHLP's manual on rights 
and entitlements of homeless people is com­
pleted. The first state version, for the 
District of Columbia, is used in training of 
Washington Legal Clinic volunteers. 

• July 1987 -- The Stewart B. McKinney 
Homeless Assistance Act authorizes $500 
million to help homeless people. The 1987 
appropriation includes $45 million for tran­
sitional and permanent housing for disabled 
people, especially those who have been 
deinstitutionalized, and for community mental 
health services. 

AND AHEAD .•• Production and distribution 
of more state manuals; technical support for 
bar associations replicating the Washington 
Legal Clinic; continued assistance to congres­
sional staff drafting proposals for homeless 
people who are mentally ill. 
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SOCIAL SECURITY ADVOCACY 

MHLP began its Social Security advocacy program in 1982, as an effort to restore fairness 
to the federal government's administration of the supplemental security income (SSI) and 
disability insurance (SSDI) programs -- two entitlements under the Social Security Act on 
which many mentally disabled people rely for the necessities of life in the community. Through 
a coordinated campaign of public information, test-case litigation and policy advocacy, this 
program won broad reforms benefiting hundreds of thousands of mentally disabled people. 

BENCHMARKS 

• Fall 1981 -- MHLP convenes national dis­
ability organizations to discuss reports of 
severely disabled recipients' being abruptly 
and arbitrarily dropped from the rolls. 
MHLP's ALERT newsletter describes the 
problem and asks advocates, families and 
recipients for case histories. 

• March 1982 -- National disability groups 
and the 100-member Save Our Security 
coalition issue a report, authored by MHLP, 
on wholesale terminations of eligibility. 

• December 1982 -- In Mental Health Asso­
ciation of ."filllleSOla v. Schweiker (MHAM), 
the federal district court finds Social 
Security Administration policies illegal 
and orders restoration of benefits to class 
members in six midwestern states and 
reevaluation of all mental-di"ability claims 
under new and more appropriate standards. 

• January 1983 -- SSA issues new instructions 
to its district offices for mental-disability 
determinations, based on the MHAM re­
quirements. Later in the year the agency 
assembles a work group, including MHLP, 
to draft new standards and procedures for 
making these determinations. 

• November 1983 -- The 8th Circuit upholds 
the district court's decision in M HAM. 

• January 1984 -- In City of New York v. 
Heckler, the federal court orders SSA to 
restore benefits to mentally disabled people 
in New York State who had been denied 
eligibility or dropped from the rolls. 

• April 1984 -- HHS Secretary Heckler halts 
all reviews of continuing disability. 

• October 1984 -- Congress passes the Social 
Security Disability Benefits Reform Act. 

• March 1985 -- SSA releases statistics showing 
effects of the MHAM order: a startling 
increase in the number of mentally impaired 
claimants found eligible in the II months 
after SSA sent its district offices new m­
structions for deciding these claims. 

• August 1985 -- SSA issues new "listings of 
mental disorder" (standards and procedures 
for mental disability claims), developed by 
the work group. 

• June 1986 -- In Bowen v. City of New York, 
a unanimous Supreme Court rejects arguments 
that plaintiffs should have pursued adminis­
trative remedies and orders SSA to pay retro­
active benefits to all of the 14,000 class 
members found eligible under the new mental 
disability standards. 

• October 1986 -- The Employment Oppor­
tunities for Disabled Americans Act provides 
continuation of Medicaid and special cash 
benefits on a diminishing scale for employed 
SS! recipients whose continued ability to 
work depends on them. 

• June 1987 -- MHLP starts a program in 
New York to locate and assist the 14,000 
City of New York class members in obtaining 
their back benefits and to design a model 
for them to invest in permanent housing. 

AND IN THE FUTURE ..• Investigation of 
reported problems with SSA implementation 
of the Reform Act and the new mental dis­
ability standards; administrative advocacy or 
renewed litigation to assure compliance. 
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NEW YORK 
OUTREACH, ASSISTANCE 

AND 
HOUSING 

In 1983 the Mental Health Law Project brought a class-action lawsuit in federal 
court on behalf of all mentally ill people in New York State who lost or were 
denied Social Security disability insurance (SSDI) or supplemental security income 
(SS!) benefits between 1980 and 1983. The lawsuit, now called City oj New York 
v. Bowen, charged the Social Security Administration with using arbitrary and 
unlawful procedures to determine eligibility for these federal entitlements. In January 
1984, the federal district court ordered SSA to redecide each case, using new and 
proper procedures. This decision was upheld in 1986 by the United States Supreme 
Court. 

The Supreme Court's unanimous ruling will produce one of the largest entitle­
ment-program awards on record. As many as 14,000 New Yorkers could receive 
retroactive benefits ranging from $3,000 to $30,000. The aggregate amount is es­
timated at $40 million or more. 

To obtain these back benefits. members of the class in City 0/ New York will 
have to reapply to SSA. They must show that their mental impairment, at the 
time their application was denied or their existing eligibility was terminated, would 
have met the new standards for disability. SSA is sending notices to all class mem­
bers it has been able to identify, telling them how to ~pply for these benefits. 

However, many class members may never see these notices. Others may have 
difficulty collecting the necessary evidence of their disability between 1980 and 
1983. MHLP is operating a statewide outreach effort to locate class members and 
coordinate assistance to them in applying for their awards. Our New York staff is 
training mental health and social services providers, advocates, legal services and 
local government workers to assist the class members in applying for their back 
benefits and pursuing all appropriate appeals. 

Many mentally disabled people who were dropped from SSA's rolls or denied 
benefits lost stable living arrangements or became homeless. Those who are SSI 
recipients (more than half) will lose current SSI benefits if they have more than 
$1,900 left nine months after receiving their awards. A home is one of the few 
assets that does not count against current benefits. MHLP therefore plans to create 
opportunities for class members to invest their back benefits in permanent housing. 

With special support by the Robert Wood Johnson Foundation, MHLP is working 
with experts in housing development on a model to generate permanent supportive 
housing for members of the City 0/ New York class and other mentally disabled 
people. MHLP will work with local mental health and social service agencies to 
coordinate the development of housing with health, support and vocational services 
needed by the residents. 

I 
I 
I 
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ADVOCACY FOR 
MENTALLY DISABLED WOMEN, 

MEMBERS OF MINORITY GROUPS 
AND 

ELDERLY PEOPLE 

MHLP's advocacy for people with mental disabilities and little or no income, by establishing 
the rights of mentally disabled people and improving the delivery of services to them, has 
benefited all members of our constituent population. But additional and particular problems 
confront women, members of racial and ethnic minorities and elderly clients of the mental 
health system. We have begun to investigate some of these issues and explore litigation and 
policy strategies to establish the rights of these citizens. For example: 

• For mothers and their children 
Instead of providing services that could enable many mentally disabled women to care for 

their infants and young children, the public mental health system often arbitrarily separates 
mothers from their children. The separation is "voluntary," so it is often indefinite, leaving 
the mother with no legal recourse and the child in long-term foster care. 

Working with lawyers appointed to represent children in foster care, we are attempting to 
enforce requirements in the federal Child Welfare and Adoption Assistance Act that efforts 
be made to reunify families. MHLP staff have also obtained funding for a pilot program in 
the District of Columbia--a residential and social-support program for mentally ill mothers 
with their infants. 

• For members of racial and ethnic minority groups 
In a mental health system geared to and run by a white, anglo culture, mentally disabled 

black Americans, hispanics, native Americans and people of other ethnic minorities are often 
misdiagnosed. The result for many is inappropriate treatment. And virtually all mmority 
consumers of public mental health services receive inferior care, often provided in segre­
gated settings by less trained and less qualified staff. 

MHLP has begun a program, under a contract with the National Institute of Mental Health, 
to examine many of the specific problems that prevent low-income black and hispanic people 
from obtaining either adequate mental health services or effective advocacy and to encourage 
state protection and advocacy (P&A) systems to reach out to and serve these populations. 

• For elderly people 
Elderly people who seek mental health care are far more likely than younger clients to- be 

institutionalized. And once in an institution or nursing home, there they stay because they 
are automatically considered incapable of benefiting from community living. 

With support by the Retirement Research Foundation, MHLP's Dixon Implementation Mon­
itoring Committee (a group of experts and community leaders charged with monitoring com­
pliance with an order for the creation of a comprehensive community mental health system) 
has studied the needs of 300 elderly long-term patients in St. Elizabeths Hospital in the 
District of Columbia. We are now designing alternative programs to serve these patients in 
the community, with client and family participation in planning for the transition and training 
of both hospital and community staff. 
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THE 

MENTAL HEALTH LAW PROJECT'S 

GENERAL ADVOCACY 

Most of our other programs have evolved out of work begun through MHLP's general 
advocacy program. It includes research of new issues that come to our attention, litigation 
of issues that do not fall within our special programs and broad policy initiatives covering a 
range of areas. The primary focus of this program, however, is educational. 

Our general program enables MHLP staff to respond adequately to a wide range of requests 
for consultation, legal analysis, assistance, referral, information and training -- more than a 
thousand a year from lawyers and other advocates, clients, families of disabled people, teachers 
and students, mental health and mental retardation and health care professionals, judges, 
policymakers, administrators, journalists and television producers, union officials, realtors, 
planners, philanthropists ... the list often seems endless. 

Some of these responses generate significant activity -- which sometimes leads to a new 
MHLP program. Examples are the advocacy-support centers MHLP has operated: for state 
protection and advocacy (P&A) systems for developmentally disabled people, with federal 
grants between 1977 and 1981, and for legal services field offices, under contract to the 
Legal Services Corporation from 1980 through 1985. Another example is our current Community 
Watch program, which grew out of requests by parent groups, advocates and providers for 
information and assistance in overcoming housing discrimination. 

Other requests lead MHLP staff members to research and write articles for publication in 
professional journals (in the field of mental health as well as law), and to serve on the gov­
erning boards of related organizations and as members of important pUblic-policy committees 
and task forces. MHLP staff attorneys, in particular, often speak or take part in panels 
and workshops at conferences sponsored by the major national organizations working with 
disabled people. We accept these invitations, and similar requests by local groups, whenever 
time allows and the topic is germane to our work. 

An especially critical general program activity is fund raising for all MHLP operations. 
Most support for our work is contributed by private foundations in general program grants 
ranging from $1,000 for one year to $2 million over five years. However, we are gratified 
that more than 3,000 individuals make personal contributions to MHLP each year. Other 
friends support MHLP through workplace-giving programs (federal employees in the Combined 
Federal Campaign, Maryland State employees in their state's contribution drive, and associates 
in Washington law firms through a campaign by the Alliance for Justice). Each donor of 
more than $25 receives The Mental Health Law Project's UPDATE, published six times a 
year- -another function of our general program. 

I 
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Chairman, Members of the Committee, my name is Mary 
Gallagher. I am a staff attorney for the Mental Disabilities 
Board of Visitors Legal Services Program at Montana State 
Hospital in Warm Springs. Our office is charged with 
representing patients at the hospital, and through contract with 
the Mental Health Protection and Advocacy Program, I receive 
referrals regarding the commitment of youth throughout the State. 

The primary goal of HB 197 is to clarify the procedures and 
statutory standards under which a minor may be "voluntarily" 
committed to a mental institution. I believe this clarification 
is necessary. However, this bill also reduces, unnecessarily, 
some of the statutory protections for minors which currently 
exists in Montana law. 

I would like to note that although this bill is labeled "A Bill 
For the Voluntary Admission of Minors", an admission of a minor 
involves the "consent" of the parents, the child and the 
facility. The current voluntary commitment law acknowledges the 
need for the consent of these parties at the initial admission 
stage and it provides for the minor to have a voice when he seeks 
to be released from the institution. This bill does not allow 
the voice of a minor under 16 to be heard once the minor is in 
the facility. 

Additionally, this bill does not adequately address an important 
concern of whether a minor gives voluntary consent or is coerced 
into signing an admission form. I have had contact with minors 
who have been institutionalized on so-called voluntary placements 
when in fact they never wanted to be placed into an institution. 
When a minor is not seriously mentally ill, such a placement is 
less than therapeutic by most any standard. Statutory access to 
an advocate or other person could help a minor to independently 
access his rights. A fundamental liberty interest and a right to 
consent to a voluntary placement mean little if minors are not 
informed of these rights, are not required to sign off on the 
admission form (minor under 16), or are coerced into entering an 
institution. 

If the goal of this bill is to provide for the mental health 
needs of our youth, these treatment needs can only be enhanced by 
ensuring that the liberty interests of our more vulnerable 
citizens are adequately addressed. I have attached a list of 
proposed amendments which we believe will address the concerns 
that Ms. Stefan and I have discussed. 

Thank you for the opportunity to address these issues with you. 
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Proposed Amendments regarding House Bill 197 

EXHiBiT~I~~_­
DATE ~- ~1-lS9 
HB l~1 

53-21-112 PROPOSED AMENDMENTS 

53-21-112 (1) REPLACE "PROFESSIONAL PERSON" WITH "LICENSED 
PSYCHIATRIST OR PSYCHOLOGIST" AND ADD "NOT 
ASSOCIATED WITH THE ADMITTING FACILITY" 

(1)(a)(i) AFTER "SERIOUSLY MENTALLY ILL" ADD "AS DEFINED IN 
53-21-102". 

(1) (a) (ii)DELETE "(ii) AND EMOTIONALLY DISTURBED CHILD AS 
DEFINED IN 53-4-101 

53-21-112(4) 

RENUMBER FIRST SENTENCE AS 4 (a) AND AFTER "PRESCRIBED BY 
THE" DELETE "FACILITY" AND REPLACE WITH "DEPARTMENT OF 
INSTITUTIONS" AND ADD "SHALL BE COMPLETED PRIOR TO ADMISSION 
OF THE MINOR". 

RENUMBER SECOND SENTENCE AS 4 (b) AND AFTER "UNDER 16 
YEARS OF AGE" ADD "AND MINOR UNDER 16 YEARS OF AGE I, . 

RENUMBER 4 (a) AS 4(b)(i) AND AFTER "THE WRITTEN CONSENT" 
ADD "OR REFUSAL". 

RENUMBER 4(b) AS 4(b)(ii) AND AFTER "THE WRITTEN CONSENT" 
ADD "OR REFUSAL". 

ADD NEW SUBSECTION: "4 (b)( iii) THE FACILITY SHALL VERIFY 
ON THE ADMISSION FORM THAT THE MINOR HAS BEEN INFORMED OF THE 

RIGHT TO GIVE OR WITHHOLD CONSENT TO ADMISSION TO THE FACILITY 
AND THE CONSEQUENCES OF EACH DECISION HAVE BEEN DISCUSSED WITH 
'THE r·aNOR. NOTICE OF THE SUBSTA.l\CE OF THIS SECTION AND THE 
RIGHT TO COUNSEL SHALL BE SET FORTH IN A CONSPICOUS LOCATION 
ON THE FORM. 

ADD NEW SUBSECTION: "4(b) (iv) THE REPORT REFERRED TO IN 53-
21-112(2) SHALL BE ATTACHED TO THE ADMISSION FORM. 

ADD NEW SUBSECTION: "4(b)(v) THE ADMISSION FORM SHALL ALSO 
STATE THAT THE MINOR SHALL HAVE THE RIGHT TO CONTACT ANY 
ADVOCACY SERVICE, AGENCY,ATTORNEY OR OTHER PERSON OF THEIR 
CHOICE TO INDEPENDENTLY DISCUSS THE POTEKTIAL ADI1ISSION AND 
PROVISIONS SHALL BE MADE BY THE FACILITY FOR THE MINOR'S 
ACCESS TO THE ABOVE. 



53-21-112(6) 

6 a(i) 

6 (b) 

53-21-112 (7) 

after "minor himself" delete "if he is 16 years 
of age or older" 

after "16 years of age" add "and the minor under 
16 years of age"; 

Change "6" months to "3" months. 

Add "A periodic review must occur monthly and may 
not be waived". 

Label the last sentence as 6(c) and DELETE 
"COUNSEL MUST BE APPOINTED " and ADD "THE DISTRICT 
COURT SHALL APPOINT COUNSEL" 

after "or guardian" 
person" or add "or 
responsible" 

either delete "or other 
other person legally 

delete wording after "right to counsel" and up to 
" .. shall be explained" since this is stated in 
proposed amendment subsection § 4 above. 

PROPOSED NEW SECTION 

"Facility to Maintain Admission Records" 

A mental health facility may not accept a minor for treatment 
unless the provisions of 53-21-111 and this section have been 
followed. The facility is responsible for maintaining records of 
compliance with the requirements of 53-21-111 and this section. 
The Mental Disabilities Board of Visitors shall have access to 
these records and may monitor these provisions pursuant to 53-
21-104. 
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NAME (please print) 

DATE 

RESIDENCE 

COMMITTEE 

JAN. 27~,~1~9~8~9 __________ __ 

SUPPORT OPPOSE 

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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SPONSOR REP. ADDY 
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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SPONSOR REP. GARY SPAETH 
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

CS-33 




