
MONTANA STATE SENATE 
JUDICIARY COMMITTEE 

MINUTES OF THE MEETING 

April 7, 1987 

The fifty-sixth meeting of the Senate Judiciary Committee 
was called to order at 10:00 a.m. on April 7, 1987, 
by Chairman Joe Mazurek in Room 325 of the Capitol. 

ROLL CALL: All committee members were present. 

CONSIDERATION OF HOUSE BILL 873: Senator Pinsoneault, 
District 27, introduced the bill for Representative Tom 
Hannah, who was absent because of personal business. 
Marc Racicot was introduced to explain the bill. 

Marc Racicot, Attorney General's office, testified in 
support of the bill and explained it. He said it focuses 
on two main topics: 1) the felony murder rule; and 2) 
the burden of proof in mitigated homicide cases. He 
explained the felony murder rule charges and convicts a 
person who commits a felony and a death occured during 
the felony. He stated the repeller is where the bill 
began, Section 11 repeals 45-5-101, which is unnecessary 
because the section that follows adequately defines the 
crimes of deliberate mitigated and negligent homicide. 
He stated this statute also produces mischief because 
it provides that criminal homicide must be committed 
purposely, knowingly or negligently, and that is not the 
case with felony murder. He commented every time they get 
a felony murder case they end up arguing whether or not 
the murder has to occur as the result of actions of 
a product of purposeful, knowing, or negligent action. 
He said we tend to win, but this takes valuable time. 
He pointed out that because this statute is repealed, 
others have to be to be consistent with it, and that is 
sections 1, 7, 8, 9 and 10 in the bill. He said the main 
body of the bill is Section 2, because you have to have 
a mental state established for the underlying felony 
before a conviction. He pointed out this takes valuable 
time. He said Section 3, as amended, reflexes the M.S.C. 
opinion. He stated you must prove a voluntary act as to 
the felon~ but not the homocide itself, and that is what 
the language does in this section. He said Section 4 
redefines the crime of deliberate homicide by curing the 
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drafting weaknesses and making it consistant with the 
law announced by the Supreme Court and with the law the 
legislature intended in 1973. He pointed out on line 
22 in Section 4, the words, "legally accountable" and 
in the old portion above legally accountable, it 
mentions "accomplice", which is taken out because the 
language of the code deals in terms of "legal accounta
bility" and not "accomplice". He explained in Section 4 
also that it specifies aggravated kidnapping can serve 
as an underlying felony for the felony murder rule. He 
explained this is a doctrine called merger. He said in 
Section 5 there is an amendment to the mitigated 
homicide statute which cures the problem of a deliberate 
homicide if it is committed under circumstances which 
evidence mental distress, which there is a reasonable 
excuse. He said the M.S.C. left the burden of proof to 
no one because it was not in the statutes. He said 
Section 6 specifies that negligent homocide cannot be 
a lesser included offense of felony murder as does Section 
5. He said he would answer any questions. 

PROPONENTS: There were no proponents. 

OPPONENTS: There were no opponents, and no questions. 

Senator Pinsoneault closed on the bill. 

CONSIDERATION OF HOUSE BILL 861: Representative Kelly 
Addy, Billings, presented the bill because Rep. Nathe 
had decided not to carry the bill. He brought a map of 
the BN rail lines in Montana which would be affected by 
the sale of the Laurel to Sandpoint, Idaho line. He 
mentioned Whitehall to Butte rail was not in this purchase 
and he was trying to figure out how BN was going to do 
that. He felt this is one of the best things that can 
happen to Montana because it will bring in competition. 
He stated that farmers in Rep. Nathe's district on the 
highline, ship their grain down to Butte because it is 
cheaper to haul in tr'ucks to Butte than putting it on 
the BN spur that goes by their front door. He said 
the hazard of a sale is if the sale is controlled by BN. 
He felt HB 861 provides the state with the terms and 
conditions of that sale, and on page 2 it files a notice 
of intent with the A.G., P.S.C., Consumers Council and 
the Department of Commerce. He said it would require 
representatives of these groups to come to some meetings. 
He said the notice of intent identifies the buyer and 
seller, a thorough description of the rail lines trans
ferred, a copy of the Contract of Sale, labor agreements 
and any market and feasibility studies, together with a 
financial disclosure of the buyer. He said this will 

.. 
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determine if it is in the best interest of the shipping 
public of Montana. He felt this information will allow 
the state to go to the Interstate Commerce Commission 
if the state feels a sale is not in the best interest of 
the state. He said ICC can then review the sale before 
they approve it, because if they approve it seven days 
before an exemption is filed, there is no review to 
reverse their decision. If the state doesn't get to 
ICC early enough before the sale, then the state will 
not have any comment at all. He believed the bill will 
protect the shipping public in Montana. 

PROPONENTS: Representative Bob Raney, Livingston, felt 
the state relies on a good railroad system. He felt BN 
was not concerned with the future of Montana. He 
quoted Ron Marlenee in a letter he read to the committee 
about the BN. (Exhibit 1) He pointed out the BN is 
severing its own lifeline by selling 50% of its' main
line, transcontinental capability because of lack of 
profitability on that line. He did not agree with that. 
He also read a letter from Jane Mackall, Director of the 
ICC. (Exhibit 2) He said BN's intent is~to invest pro
ceeds in other places besides Montana. He said people 
lease property from BN, and so will the new owner of 
the track allow these people to keep leasing. ' He stated 
this is the whole purpose of the bill, to let the public 
know what is going on with BN's plans. He commented 
there is little or no review that goes on if the sale 
is made by a non-railroad entity, and that is who BN 
wants to sell to. He read from the Mackall letter 
(Exhibit 2, paragraph 3). He said how can any citizen 
petition a sale when they have to have as much informa
tion as possible from a secret selling deal. He pointed 
out there is a difference between sale of a branch line 
and sale of a portion of the transcontinental railroad, 
which cuts BN's ability. He believes Montana should 
become more bold and speak out about this public utility 
that is in private ownership so its service will stay in 
Montana and be protected. He read from the Ron Marlenee 
letter (Exhibit 1, 5th paragraph). He concluded that the 
people want to make sure it is a viable buyer that will 
enter this state. 

James T. Mular, Brotherhood of Railway/Airline Clerks, 
supported the bill. (Exhibits 3, 4, and 5) 

Jim Murry, Executive Secretary of Montana AFL/CIO, 
testified in favor of the bill. (Exhibit 6) 
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William S. Hendershott, Citizen's Alliance To Save 
The Southline, testified in support of the bill. He 
said the group is made up of all kinds of groups. He 
said the group feels the ICC is not interested in the 
sa~of these lines. He pointed out if the new owner 
doesn't have his own rolling stock, who will supply 
Montana with the cars should BN want to take them. He 
asked who will be liable for a catastrophic accident 
on the railroad; maybe the state and the taxpayers. He 
asked could they abandon the line altogether. He 
stated that Montana is one of BN's biggest revenue 
states; over 1/2 billion in 1987, so why do they want to 
drop their quickest route to their southern and western 
markets. He said all their labor contracts come due 
in 1987; this selling of the line might be a union break
ing tactic. He commented the financial status of these 
short line railroads are speculative. He believed the 
only way the state can protect itself in the legality 
of a sale is to know as much in~ormation as possible. 

Mary Wright, Consumer Counsel, submitted a memorandum 
in support of the bill. (Exhibit 7) ~ 

Gary Blakely, United Transportation Union, supported 
the bill. (Exhibit 8) 

Robert Vandervere, concerned citizen lobbyist, supported 
the bill. 

Terry Murphy, Montana Farmers Union, testified that 
rail transportation is important in this state, but it 
is not so important who the owner may be, as keeping 
rail transportation available. He felt the economic 
viability of a short line would be enhanced if a pro
portionate share of the land grant was included in the 
sale of the rail property because that land was given 
by the United States Government for providing service to 
the interior of this country. 

Wayne Budt, Administrator, Transportation Division, 
PSC, testified in support of the bill. (Exhibit 9) 

Senator Van Valkenburg, Senate District 30, distributed 
to the committee, copies of letters he had sent on this 
subject. (Exhibit 10) 

Lavina Lubenus, WIFE, supported HB 861. 
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Joe Brand, United Transportation Union, supported HB 861. 
He read a letter from Irvin Buchholz, Manager of ConAgra 
in Fergus Falls, Minnesota. (Exhibit 11) Mr. Brand 
stated here in Montana when a trucking company wants 
to merge, they have to go through the same process with 
the PSC. He said the bill doesn't stop the sale of 
the railroad, but makes sure the buyer is sound and 
viable. 

Kimberly Kvadoher, Attorney General's Office, testified 
on behalf of Patrick Driscoll. She stated the Attorney 
General's office takes no position on the bill and they 
don't oppose or support the bill. She said if the 
Attorney General received confidential information, they 
would review the information in detail to determine 
whether the proposed transaction was in compliance with 
any relevant laws on the subject. 

OPPONENTS: John N. Etchart, Sioux Line, Union Pacific, 
Montana Western Railroad, Burlington Northern, Central 
Montana Railroad, said Northeastern farmers don't ship 
to Butte. He responded to the comment that BN merged 
in the 1960's and then in the 1980's severed their property. 
He asked what surviving business hasn't changed in the 
last 20 years. He directed a comment toward Senator Galt 
about the idea of the shortline services beginning 10 
years ago, thus, the Milwaukee could have serviced 
central Montana. He said shortline railroads are not 
a Montana or BN phenomena. He pointed out all large 
railroads are rationalizing the compensation and staffing 
levels on marginal business segments of track in order to 
retain service on that track. He said lower rates, 
better and more local service and growing business on 
those lines are the new trend. He distributed letters 
to the committee from businesses who will be affected 
by this legislation. (Exhibit 12--7 letters) He said 
if Montana discourages shortline railroad, it encourages 
abandonment. He felt the legislation will be challenged 
in court on constitutional grounds and Montana will be 
known for having a railroad enactment, which no other 
state has. He said this legislation would apply to all 
shortline transactions in Montana, and would be an 
impediment to each perspective purchaser. 

Leo Berry, Burlington Northern, stated the U. S. Congress 
did a major overhaul of railroad industry in 1980 to 
salvage the system. He said Congress told the ICC to 
set up a process where non-railroad people could enter 
into the business and they wanted to set up a process 
that would avoid abandonment. He explained the ICC set 
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up an exemption process which exempted these types of 
sales from a Class I carrier, like BN, to a non-carrier. 
He said it exempted them from regulation and then set 
up a review process after the transaction took place. 
He handed out the administrative process under which the 
ICC set up this exemption process, ExParte #392. 
(Exhibit 13) He also distributed copies of amendments 
to HB 861. (Exhibit 14) He explained the amendments 
will give selling and transaction information only to 
the Public Service Commission, and on page 2, line 2, 
the 30 days prior notice resulted because there was no 
time limit in the bill. He thought (2) on page 3 was 
too broad on what kind of questions. He felt the sale 
contract, page 3, line 19, is a confidential deed and 
should not be given to anyone. 

Steve Brown, Montana Chamber of Commerce, stated the bill 
requires much more than thought and Montana should have 
control of this area. He felt the PSC has no right to 
view a sale of the BN line. He said there is an 
absence of authority and there is no compelling interest. 
Mr. Brown said it would be the first time there is a 
pre-disclosure before any litigation. He'said the re
quirement of disclosing and testifying in front of the 
ICC would break the privacy right of the Constitution. 
Mr. Brown told the committee they are working with a 
non-constitutional bill because it does not codify 
with Title 69, Chapter 14. He pointed out in Article 
2, Section 9 of the Constitution, it gives broad 
disclosure rights and Article 2, Section 10 gives 
great privilege to privacy. He suggested the bill 
puts a burden on investors in our state. He explained 
in the end if the bill passes, the courts will make the 
real decisions. Mr. Brown also stated there should be 
a penalty on the Attorney General and the entities if 
they disclose this information to anyone. He gave 
amendments to the committee. (Exhibit 15) 

Senator Gene Thayer, District 19, stated he is a grain 
shipper. He felt the bill was too board and did not 
agree businesses divulge all their business matters to 
the whole public. 

DISCUSSION BY THE COMMITTEE ON HB 861: Senator Crippen 
asked Kim Kvadoher if the Attorney General's office did 
research on this bill. She responded that she had been 
asked to attend the hearing 45 minutes before the meeting, 
but she would do some research on it, especially on the 
disclosure part of the bill. 
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Senator Bishop asked Terry Murphy if he thought'a new 
owner might abandon a line. Mr. Murphy replied he has 
great concern that if the buyer was not a sound business, 
then there would be more of a chance of abandonment. 

Representative Addy closed by saying the bill is for 
equal footing in a railroad line transaction. He said 
it is true the ICC feels the states should not have the 
opportunity to get this information through an extended 
notice period. He said on page 8 of the EXparte #392, 
Leo Berry quit reading to soon because one of the 
reasons the ICC denies access to that information is: 
"A few states are concerned that this proposal will 
result in a shortened time period for comment before the 
proposal becomes effective. Generally, exemptions have 
a 30-day effective date; however, many exemptions in
clude a request for an immediate effective date that 
is usually granted." We note that, as a practical 
matter, state and local governments received actual 
notice well before the proposal is filed. "Additionally, 
no notice is given today before an individual exemption 
request is filed, and experience has shown that no 
hardship results." 

CONSIDERATION OF HOUSE BILL 890: Representative Dave 
Brown presented Rep. Hannah's House Bill 890, which 
makes permanent the increase in licensing fees for 
automobiles and light trucks that was established on a 
temporary basis in 1985 to fund district courts. Under 
this bill, each county would be allowed to keep 85% of 
the district court fee collected. Rep. Brown stated 
the distribution and expenses that Missoula County had 
last year made House Bill 890 come about. He felt 
there were some matters to be changed in the bill, and 
on page 5, line 12 and line 17 they took out psychiatric 
examinations, which should be put back in the bill and 
the salaries of the court reporters should be put back in. 
He distributed a handout explaining the formula of the 
bill. (Exhibit 16)-

PROPONENTS: Newell Anderson, Administrator of Local 
Government Assistance Division of the Montana Department 
of Commerce, supported the bill. (Exhibit 17) 

OPPONENTS: Tom Harrison, Montana Clerks of Court Assn., 
stated the attempt of the bill is to change the reimburse
ment system from a criminal justice system to a straight 
line return of 85% of the $7 fee. He said 15% of the pool 
is too little to pay the reimburseable costs in those 
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counties. He stated the 7 large counties keep 85% of 
their vehicle fees and stay out of the criminal reim
bursement area. He said the smaller counties will not 
get any degree of insurance or assure that the costs 
of a trial will be met other than the county itself 
because of the state pool of 15%. He stated Rep. Hannah 
would like to go from an 80% to 30% reimbursement at 
the end of the yea~ if there was money to do more than 
30% to the smaller counties, then additional money would 
corne to them. He said Ravalli County had 7 murder 
cases in 1982 and went on the reimbursement program and 
received the same amount as Missoula County. He echoed 
what Mr. Newell Anderson said about how no one knows 
what county will have a murder case. He said it was 
tried in the House to increase the 15% to 25%, but it 
did not pass. He commented on several big trials in 
Montana and their costs. He said it creates counties 
to have a winning status one year and a loosing status 
another year. ~ 

Carole Carey, Montana Clerk of Court, handed out print
outs from the Department of Commerce on v~hicle fees 
collected and district court mill levies. (Exhibits 18 
& 19). She said it is a bad piece of legislation be
cause what the state has now is a good self-insurance 
program. She said 85% for some counties is not very 
much because a mill might not bring in that much. She 
was not happy about the psychiatric examination portion 
stricken from the bill. She said the first thing after 
entering a courtroom that a defense attorney asks for 
is a psychiatric examination. She explained that is 
terribly expensive; $7,000 for the first time. She felt 
the court reporters salary will dig into the counties' 
funds again. She read a letter in closing from Gary 
A. Ryder, Deputy County Attorney of Rosebud County. 
{Exhibit 20) 

Richard Vandiver, 4th Judicial District, gave the comm
ittee a summary of Missoula County's criminal case 
expense. (Exhibit 21) He said Missoula County kept 
a vigorous prosecution policy requiring trials instead 
of plea-bargaining cases. He explained this policy, plus 
the high number of complex criminal cases have caused 
the costs to rise. He said it discriminates against 
counties over 30,000 population by removing the safety 
net which insures counties ability to pay their district 
court expenses when they have complex trials. He said 
HB 890 will change a program that has been implemented 
only in a year and a half. He felt it was too short a 
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period to change it. He said changing it will have an 
adverse effect on the funding of all large counties 
and the district courts of the state have not exhausted 
the fund in fiscal year 1986, and 1987 looks like it 
won't. 

John Poundstone, Montana Clerks of Court, said the 
crimes committed, for which reimbursement is possible 
under the existing presented program, are committed 
against the people of Montana. He believes the present 
law is working. 

Gordon Morris, Montana Association of Counties, opposed 
the bill because it brought ou~ the worst in people 
because they are self-serving and greedy and this bill 
brings that out. 

DISCUSSION BY THE COMMITTEE ON HB 890: Senator Blaylock 
asked if Mr. Newell Anderson was a proponent or opponent. 

Senator Mazurek asked why there was such a high house 
bill number on it, and did it come with r~taliation 
against Missoula County. He noticed all the signers 
were from the big counties. Mr. Morris said the bill 
dates back before session began with the interest 
expressed by Rep. Dorothy Bradley. He said he assured 
her the program in regards to Missoula was high because 
of ligitimate court costs. He stated Rep. Bradley 
discontinued any thought of a bill. He commented 
Rep. Mercer and Rep. Hannah co-authored the bill during 
this session. 

ADJOURNMENT: The committee adjourned at 12:20 p.m. 

SENATOR OE MAZUREK, 

mh 
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SUMMARY OF HB873 (HANNAH) 
(Prepared by Senate Judiciary Committee staff) 

HB873 generally revises and clarifies the laws relating to 
homicide. The bill repeals 45-5-101, MCA, which provides that "a 
person commits the offense of criminal homicide if he purposely, 
knowingly, or negligently causes the death of another human 
being" and further provides that "criminal homicide is deliberate 
homicide, mitigated deliberate homicide, or negligent homicide". 
Current law is confusing because all three types of homicide are 
called "criminal" homicide throughout the MCA. Most of the 
amending sections of the bill are changes reflecting the repeal 
of the term "criminal homicide" and clarifying that homicide is 
either deliberate, mitigated deliberate, or negligent homicide. 

- Section 1. Amends 41-5-305. Amends Youth Court Act to 
delete reference to "criminal" homicide [Page 1]. 

- Section 2. Amends 45-2-103. Amends criminal law statute 
relating to general requirements of criminal act and mental 
state. Clarifies mental state as element of a crime, with the 
exception of "felony murder" in which case the offender must have 
the requisite mental state only as to the underlying felony (not 
the homicide that occurs during the commission of the felony) 
[Page 3]. 

- Section 3. Amends 45-2-202. Amends criminal law statute 
relating to requirement of a voluntary act as element of a crime 
by clarifying that there is an exception for "felony murder" for 
which there must be a voluntary act only as to the underlying 
felony [Page 5]. 

- Section 4. Amends 45-5-102. Amends criminal law statute 
relating to deliberate homicide. Deletes reference to mitigated 
deliberate homicide and "criminal" homicide and clarifies "felony 
murder" rule [Page 5]. 

- Section 5. Amends 45-5-103. Amends criminal law statute 
relating to mitigated deliberate homicide. Clarifies that 
mitigating circumstances are an affirmative defense that must be 
proved by the defendant by a preponderance of the evidence (Pages 
6 and 7]. Further provides that mitigated deliberate homicide is 
not an included offense of "felony murder" [Page 7]. 

- Section 6. Amends 45-5-104. Amends criminal la\y statute 
relating to negligent homicide. Deletes reference to "criminal" 
homicide and provides that negligent homicide is not an included 
offense of "felony murder" [Page 7]. 

- Section 7. Amends 46-18-201. Amends criminal procedure 
statute relating to sentences that may be imposed. Changes two 
internal references to reflect changes in subsection numbering in 
other sections of the bill [Page 10, lines 3 and 8]. 

- Section 8. Amends 46-18-231. Amends criminal procedure 
statute relating to fines in felony and misdemeanor cases. 
Changes an internal reference to relect change in subsection 
numbering in another section of the bill [Page 11]. 

(OVER) 



- Section 9. Amends 50-20-108. Amends a section of Montana 
Abortion Control Act (Title 50, chapter 20, MCA). Deletes 
reference to "criminal·' homicide and makes internal ~eference 
changes necessary to reflect changes to criminal law statutes 
(above) [Page 12]. 

- Section 10. Amends 50-20-112. Amends.section of Montana 
Abortion Control Act relating to penalties. Deletes reference to 
"criminal" homicide and makes changes necessary to reflect 
changes to criminal law statutes (above) [Pages 12 and 13]. 

- Section 11. Repeals 45-5-101 (see introductory paragraph). 

C:\LANE\WP\SUMHB873. 



SUMMARY OF HB890 (HANNAH) 
(Prepared by Senate Judiciary Committee staff) 

HB890 makes permanent the increase in licensing fees for 
automobiles and light trucks that was established on a temporary 
basis in 1985 to fund district courts. This fee is scheduled to 
terminate on July 1, 1987. Under current law, 100% of this 
special fee goes to the state which pays the salaries of court 
reporters and certain district court costs related to criminal 
cases. Under this bill, each county would be allowed to keep 85% 
of the district court fee collected. The counties would be 
responsible for paying court reporter salaries and all public 
defender costs (instead of only a portion). The remaining 15% 
would be transferred to the state to be used only to pay state 
reimbursement for criminal cases in counties having a population 
of 30,000 or less and which have expended all district court fees 
collected from the special district court fees. 

- Section 1. Amends 3-5-602 relating to salary and expenses 
of court reporters. Requires counties to pay salary and expenses 
of court reporters instead of the state [Page 2]. 

- Section 2. Amends 3-5-604 relating to transcript of 
proceedings. Requires counties to pay cost of criminal 
transcripts instead of the state, except when th~re is state 
reimbursement (as discussed above) [Pages 4 and 51. 

- Section 3. Amends 3-5-901 relating to state assumption of 
certain district court expenses. Provides for state 
reimbursement of certain costs in criminal cases to counties 
having a population of 30,000 or less, subject to the 
availability of funding [Page 5], and provides for the state to 
distribute to counties with a population of over 30,000 the 
balance, if any, of the state's share of the special district 
court fees [Page 6]. 

- Section 4. Amends 3-5-902 relating to fiscal 
administration for payment of court expenses. Deletes requirement 
of annual auditing of district court expenses [Page 7]. 

- Section 5. NEW. Provides that motor vehicle fees received 
by a county either directly, or indirectly from the state may be 
used only for district court costs and provides that funds 
received directly can be used in the year received or in the 
future [Page 8]. 

- Section 6. Amends 
juror and witness fees. 
pays these costs only in 
9 ] • 

3-5-903 relating to reimbursement for 
Clarifies language to reflect that state 
certain instances under this bill [Page 

- Section 7. Amends 46-8-202 relating to public defender's 
office. Provides that the costs of a public defender's office 
shall be a county expense, instead of a state expense, except 
when the county receives state reimbursement (as discussed above) 
[Page 9]. 

(OVER) 

- Section 8. Amends 7-6-2511 relating to county levy for 



district court expenses. Allows county levy for district court 
expenses to include salary and expenses for district court judges 
[page 10]. Under current law, the state pays these costs and the 
levy can not include these costs. 

- Section 9. Amends 46-11-319 relating to expenses of grand 
jury. Clarifies that the state will reimburse juror and witness 
fees only in certain cases under this bill [Page 11]. 

- Section 10. Amends 46-14-221 relating to a criminal 
defendant's fitness to proceed and expenses. Clarifies that 
state reimburses only in certain cases under this bill [Page 13]. 

- Section 11. Amends 46-15-104 relating to expenses of 
witnesses. Clarifies that state reimburses only in certain cases 
under this bill [Page 13]. 

- Section 12. Amends 61-3-509 relating to disposition of 
taxes and fees in lieu of tax. Provides for counties to transfer 
15% of light vehicle license fee to the state and retain 85% 
[Pages 14 and 15]. The 15% to be used for state reimbursement 
for criminal cases for counties having population of 30,000 or 
less. 

- Section 13. Amends Chapter 685, Laws of 1985. Repeals 
July 1, 1987, termination date from 1985 bill that increased 
light vehicle license fee for district court funding. 

- Section 14. Amends Chapter 702, Laws of 1985. Repeals 
July 1, 1987, termination date from 1985 bill that increased 
light vehicle license fee for block grant program. 

- Section 15. Amends Chapter 1, Special Laws of 1985. 
Repeals July 1, 1987, termination date from the June, 1985 
special session bill that reinserted the inflation computation 
into the light motor vehicle fee. system. 

- Section 16. NEW. Appropriates the money received by the 
state from the district court fee from the state general fund to 
the Department of Commerce to pay state reimbursement as provided 
in this bill. This is a biennial appropriation. 

Section 17. Section 5 to be codified in the part of MCA 
relating to state funding for district courts. 

- Section 18. Extension of authority. 
- Section 19. Effective dates. 

COMMENTS: Section 8 which was added to the bill in the 
House does not make sense. 

C:\LANE\WP\SUMHB890. 
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Dear Bob: 

BILL ;r /-18 fY)) 

Thank you for taking the time to contact me regarding the proposed sale of the southern 
route of Burlington Northern Railroad. 

Burlington Northern's management hierarchy seems to give little consideration to its 
employees o~ jobs in its zealous pursuit of corporate profits. The Livingston shop 
shutdown, the short-notice Billings office closure, the grain car shortage, the branch 
line abandonrnents and the southern route sale are all examples of BN I s callous approach 
to doing business. 

BN rrenagement seems to have a policy of extortion, legitirnized-'by their virtual monopoly, 
when it comes to extracting tariffs from farmers, cutting jobs of employees, and 
providing services to shippers. A phrase I coined in the past was corporate terrorism 
and it still applies. 

The sale of the southern route could jeopardize up to 900 jobs, and while that doesn It 
seem to bother BN, it bothers me. As you may know, I have introduced legislation, H.R. 
1128, proposing to suspend for 18 months the sale of branch line by Class I carriers 
whose rail lines pass through Montana. The bill is pending in the Energy and Canrnerce 
Subcorrunittee on Canrnerce, Transportation, and Tourism. 

Before any sale is completed I feel certain criteria must be met, including specific 
assurances for employee protection, assurances for shippers that their products will be 
moved at a reasonable price, and assurances that normal rail operations will not be 
disrupted. The track has been designated as a national defense route, which is one 
reason why it is especially important that if a sale is consurnmated, we must be 

I guaranteed that the ne~v ONner is able maintain a sol vent railroad. --
I have already asked the Chairman of the Interstate Canrnerce CUumission to exercise her 
authority over this possible sale. The ICC is entrusted with the responsibility of 
administering the Staggers Rail Act, a la\v which deregulated the railroads. While the 
railroads are largely deregulated, the Staggers Rail Act contains specific provisions to 
oversee railroad sales and to protect captive shippers. I want the ICC to enforce those 
provisions and I am a cosponsor of legislation which proposes to amend the Staggers Act 
making it amiable to shippers. 

Thanks again for contacting me, and if I can be of further assistance to you in the 
future, please dq It hesitate to contact me. 

COUNTIES 

BIG HORN BLAINE CARBON CARTER CASCAOE CHOUTEAU CUSTER DANIELS DAWSON FALLON FERGUS GARFIELD GOlDEN VALLEY HILL JUOITH BASIN 
LIBERTY MCCONE MEAGHER MUSSELSHELL PETROLEUM PHILLIPS PONDERA POWDER RiVER PRAIRIE RICHLAND ROOSEVELT ROSEBUD 

SHERIDAN STILLWATER SWEET GRASS TETON TOOLE TREASURE VALLEY WHEAT! ANn WtGAl'V ... r,' ....... 'roT ....... r 
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1ST SESSION· . lOOTH CONGRESS H R 1128 •• • 
To suspend for 18 months the sale of branch lines owned by certain rail camers. 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 18, 1987 

Mr. MABLENEE introduced the following bill; which was referred to the 
Committee on Energy and Commerce 

" 

A BILL 
To suspend for 18 months the sale of branch lines owned by 

certain rail carriers. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That no branch line owned by a class I rail carrier which 

4 passes through the State of Montana may be sold by such rail 

5 carrier until the expiration of 18 months after the date of the 

6 enactment of this Act. 

o 
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(tongrrssional Rrcoro 
MONTANA ECONOMY CANNOT 

ABSORB LOSS OF JOBS 

HON. RON MARLENEE 
or )(01'lTAJU 

IN THE HOUSE or REPRESENTATIVES 

Wednesdav, FebruaTl/ll, 1987 
Mr. MARLENEE. Mr. Speaker, today ,'m in

troducing legislation which proposes to put a 
hold on the sale of any railroad track that 
passes through the State of Montana. 

Burlington Northem Railroad is considering 
selling 450 miles of track running from LaUl'el, 
MT, to Sandpoint, 10. This route is called the 
southern route and it's sale could jeopardize 
up to 900 )oils. Burlington Northern's pursuit 
of profit at any cost has meant the loss of 435 
jobs within the past year, and now we are 
faced with an additional loss of 900 jObs. Last 
year BN shut down a shop in Livingston and 
they consolidated their regional headquarters 
dosing the oHice in Billings-this meant the 
loss of a payroll in excess of S 10 million. 

The economy in Montana is in no shape to 
absorb the loss of another 900 jobs. I met 
with railroad workers in my district recently to 
discuss the labor problems caused by the 
Laurel to Sandpoint route sale. At that meet· 
ing, it became apparent legislation was 
needed that would put on hold the sale of the 
southern ~ne until Congress has decided the 
Issue of employee protection. 

Last session, Congress came very close to 
approving legislation which would oHar ern
pIoyee protecbOn tor railroad workers whose 
jobs ere adversely aHeeted by the sale of 
branch lines by major rail carriers. This pr0vi
sion was part of the Conrail bill but was later 
dropped in the conference committee. 

There is a nabonwide trend of class 1 carri
ers to sell oH their branch ~nes. Before the 
whole railroad industry is restructured, I think 
we need to look at the system wide rapercus. 
aionS of the branch ~ne sales and their affect 
on rail labor. The numbers of railroad workers 
In the work force has dropped oH dramabcally 
bringing to light many changes for the railroad 
and its workers. 

The sale is still speculative at this point. and 
before any sale is completed I feel certain cri
teria must be met, including specific assur
ances for employee protection, assurances for 
shippers that their products will be moved at a 
reasonable pnce, and assurances thai normal 
rail operallons will not be disrupted. The track 
has been designated as a nallonal defense 
route, which is one reason why it is especially 
important that if a sale is consummated, we 
must be guaranteed that the new owner is 
able to mamtain a solvent railroad. 

The Interstate Commerce Commission's 
role in this sale is basically nonexistent No 
single Govemment agency has the jurisdiction 
over all the considerations that these shortJine 
sales bring up. As a remedy to at least part of 
the problem-employee protection-I feel it is 
up to Congress to accept the obligation to put 
a hold on any rail sales in Montana until C0n
gress can make a final decision on employee 
protection. 
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OFFICE OF PROCEEDINGS March 26, 1987 

Honorable Bob Raney 
Montana House of Representatives 
Capitol Station 
Helena, MT 59620-0144 

Dear Representative Raney: 

SENATE JUDICIARY 
EXHISII No,-_~1,--___ _ 

DATE (fl/1.-~/ -;! 
Bill NO. t!/~ S fr I 

C ,r:--! 
: )[ f 

Thank you for your recent letter concerning possible sale by 
the Burlington Northern Railroad Company (BN) of the line between 
Laurel, Mont., and Sandpoint, Idaho. 

No proposal to transfer this line has been filed with the 
Commission. Thus, for the moment, you "need not make any efforts 
toward stopping or postponing a sale. If, however, a sale is 
actually proposed, it would probably be filed under a class 
exemption that the Commission has adopted for ac~uisitions by 
non-carriers of active rail lines. To qualify for the exemption, 
an applicant files a verified notice with the Commission, and the 
exemption becomes effective seven days later. Public notice of 
the exemption is published in the Federal Register within 30 days 
after notice is filed. 

After notice is published, any person (including State or 
local governments, shippers, and employees) may file a petition 
to revoke the exemption, in whole or in part, at any time. To be 
successful, the petition would address: (1) why more detailed 
scrutiny of the sale is necessary to carry out the rail 
transportation policy of 49 U.S.C. 10101a; or (2) why regulation 
is needed to protect shippers from the abuse of market power. 
Under the rirst ractor, shippers could demonstrate, ror example, 
that the acquiring party is not capable of providing necessary 
services. Absent unusual circumstances, a decision on whether to 
revoke is based on the petition(s) and any reply from the parties 
to the sale. Thus, if you or your constituents wish to oppose 
the transaction, the petition should contain as much information 
as possible, since it is unlikely that oral hearing procedures 
would be used. Help in preparing such a petition can be obtained 
from the Commission's Office of Public Assistance at (202) 
275-7597. 



Honorable Bob Raney 
Page 2 

Generally, it has been the Commission's experience that the 
sale of branch lines by large carriers to new short-line 
operators have been beneficial to all parties concerned. The 
acquirers bring new vitality to the line and typically provide 
service that is more responsive to shippers' needs, often at 
lower rates. They know that the good will of shippers on the 
line is critical to their success, and they usually work closely 
with shippers, both before and after a sale. 

In addition, shippers may have a financial interest in the 
short-line carrier and can closely monitor its operation. 
Communities benefit by having a viable short-line to serve 
shippers, provide employment, and attract new business. Finally, 
the selling carrier benefits by being able to reinvest the 
proceeds from the sale more productively elsewhere on its system. 

Slncerely yours, 

.. 
EXPrcrLY 8N 

)/lOTI Vc 



State laws regulating railroads have been steadily eroded and 

pre-empted by federal laws, rules and ~egulattons. It is the 

purpose of this paper to explore an avenue still available to 

the state to gain information about some railroad activities 

which could impact the state's industry and economy -- whether 

favorably or adversely. 

Until yesterday (March 12, 1987), rumors circulated daily about 

the imminent sale of Burlington Northern Railroad Co. lines known 
'. 

as the "southern route" extending from Laurel, MT to Sandpoint, 

10. State officials and the public generally expre~sed concern 

about the terms and operating conditions of such a sale. Those 

~ concerns still exist and have become exacerbated due to the lack 

of specific information about the sale. Because of the 

pre-emption of state authority by federal laws, the legal right 

of the state to be informed of the terms of the sale has been 

questioned. 

If a sale of the southern line resulted in diminished, 

terminated or abandoned rail services, the economic impact upon 

Montana's economy could be severe and permanent. Conversely, if 

such a sale resulted in truly competitive rail services in 

Montana, the economic benefits would be predictably 

substantial. For these reasons alone, there is a compelling 

public interest in the disclosure of the terms of sale and 

operation of the southern route. SENATE JUD'~l~RY 
-H'"'' .... ...;3~ __ _ 
~ :1:= I ,~u . _ 
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1. 

Because of the Staggers Act, the 4 Rs Act and lee 

interpretations, rules and regulations, an action to enjoin any 

activities of BN are almost automatically transferred to ICC 

jurisdiction -- resulting in a slow and prolonged procedure. An 

injunction action would not appear to fetch a speedy disclosure 

of the teems of a sale. 

An action based upon the land grant theory or the bond theory 

would also take a long time to proceed through court. 

It is the purpose of this paper to explore the possibility of 

forcing disclosure with a writ of mandate and/or a writ of .. 
prohibition. 

A writ of mandate may be issued to a corporation by~the Montana 

Supreme Court or any district court "to compel the performance 

of an act which the law specifically enjoins as a duty." The 

writ must issue "where there is not a plain, speedy and adequate 

remedy in the ordinary course of law." 

The key words here are "which the law specifically enjoins as a 

duty." 

II. 

IF H.B. 861 PASSES: 

This statute would provide solid ground upon which to bring a 

petition for an writ of mandate to require BN to disclose the 

terms of any sale and operating contract or other lease or 

mortgage of a line of railroad. 

III. 

SENATE JUDICIA:W 
EXHIBIT NO._~..3 ___ _ 

DATE.. '1- 7-87 
Bill NO. {.I. 8. i (, I 



IF H.B. R61 FAILS: 

~ There seems to be a very convincing ar~ument that the state has 

standing to bring an action for a writ of mandate even without a 

specific law such as that provided by H.B. 861 based upon long 

established theories of public policies based upon public 

interests and rights. 

1. BN is a quasi-public corporation. It is a private 

corporation which has accepted from the state of Montana a 

franchise to operate a railroad. Montana's 1889 Constitution, 

under which BN operated until 1972, stated that "(A)ll railroads 

shall be public highways •.• and all railroad .•• companies shall 

be common ca rrie rs and subj ec t to legi s la ti ve con trol. " Art. XV, 

Sec. 5. We know that federal laws have pre-empted much of 

Montana's original jurisdiction and control, but I know of no 

federal law which would change this basic classification that a 

railroad is a quasi-public corporation. It was the intent of the 

1972 Constitutional Convention to carry forward the language 

contained in Section 5, and although the language itself it not 

found in our new constitution, the provisions of sections land 2 

of Art. XIII of the 1972 Constitution were intended to 

provide sufficient guarantees. 

2. Corporations by law have the power to contract, but it 

is well established that when a quasi-public corporation is 

involved, the freedom to contract is more limited. This results 

from its duty to the public; a duty which is paramount to 

private interests. 

SENATE JUDICIARY 

EXHIBIT NO.~..J~_--
DATE '-I - 7 -37 
Bill NO. ;i.B. K&'/ ,. 
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"Thus, a quasi-public corporation, such as a railroEJd or 
connl company, or waterworks or gaslight company, which is 
given the power of eminent domain or other special 
privilege lsuch as operating on public lands granted to 
it] in return for the benefit which is to accrue to the 
public, and which for this reason owes special duties to 
the public, cannot enter into any contract. •• which will 
render it wholly or partially unable to perform such 
duties." Fletcher Cyclopedia Corporations, Vol. 6, Sec. 
2578. (material in brackets added) 

Any such contract is void as being contrary to public policy. 

Mr. Justice Miller of the U.S. Supreme Court stated in Thomas v. 

We s t J e r s e yR. Co., 10 1 U. S. 7 1 : 
"The principle is that where a corporation, like a railroad 
company, has granted to it by charter a franchise intended 
in large measure to be exercised for the public good, the 
due performance of those functions being the consideration 
for the public grant, any contract which disables the 
corporation from performing those functions, which 
undertakes, without the consent of the state, to transfer 
to others the rights and powers conferred by the charter, 
and to relieve the grantees of the burden whi~h it imposes, 
is a violation of the contract with the state, and is void 
as against public policy." 

This law has been stated many times both before and after the 

Thomas Case. It is hardly necessary to say that a railroad 

company has no more right to enter into an illegal contract than 

any other corporation or person. The term "illegal" as used in 

this context means a contract forbidden by a general rule of law 

such as that above-stated. A contract against public policy 

is "illegal" and may be struck down in a court of law. 

3. If the railroad seller and buyer refuse to disclose the 

terms of a sale and operating agreement to the state, no 

determination can be made in a timely manner as to whether the 

contract is hostile to the public interest. 

A writ of mandate for disclosure of the terms of the sale 
SENATE JUDICIARY ... 
EXHIBIT NO. ___ d-=-..,...--__ 

DATE... 1- - 7 -87 
BIll NO. 11.8. R{.L 



contract would he brought upon these grounds -- the state And the 

~ public have a compelling right to know the sale terms and the 

impact they will have, and a quasi-public corporation has the 

duty and obligation to disclose the terms of sate of its public 

services. This is particularly persuasive since ICC procedures 

may not make these documents available for inspection. 

The writ of mandate is not aimed at preventing the contract or 

the sale. It is intended to force disclosure only, for the 

purposes of measuring its impact upon public policy. 

" 

SENATE JUDICIARY 
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Art. XV, §-1 CONSTITUTION OF MONTANA 

of this constitution, or which mny bl' herrnftcr iucorporutrd, whcnc"cr 
in its opinion it may he injurious to tIll' eitizl'ns of the state. 

Refereneell 
Cit!'d or nppJi('(1 in L('wi~ v. Northern 

I'ar.ific ny. Co., :16 ~l !!07, !!l!J, 92 I' <lG!); 
Barth v. Puck, 51 :ll 4l!i, 4:!!I, 155 P 28!!. 

Collll.tor:IJ. References 
CurporntiollsC==>38, 41. 

1R C .. 1.:'!. f'url'orntion" § RO. 
13 Am. ,Jur. :!:!O, Corporation~, §§ R6 et 

8eq. 

Hl'inlltateJncllt of rqwnlc(l, torfeite.l. t!X· 

pin'(1 or 8USP(·ut!(·cI corporate chartcr nM 
vnlidatiug acts ill interim. 13 ALIt :!(1 
l!!!!O. 

Sec. 4. The legislativc assembly shall provide by law thut in all elec
tions for directors or trustees of incorporated companies, every stock
holder shull havc the right to vote in person or by proxy the numbrr of 
shares of stock owned by him for as many persons as there arc dirpetors 
or trustees to be electrd, or to cumulatc said shares, and givc one candidatc 
as many votes as the number of directors multiplied by thc number of his 
shares of stock shall equ~l, or to distributc them, on the slime prineiple, 
among as many candidates as he shall think fit, and such directors or 
trustees shall not be elected in any other manner. 

Operation and Effect 
Inasmuch ns corporations are tho crcn· 

tures of statute, it is within the power of 
the leJrislature to ndopt either the sLare 
of stock or the individual ownin~ stock 
as the unit of votin~ power, unless reo 
strained h\' tile constitution. The onl'\' con· 
stitutiona!' provision upon the subject is 
found in this section, which establishes 
the share of stock as the unit of voting 
power in the election of trustees or direc· 
tors of Buch corporations. Since this reo 
striction is limited to a single purpose, the 
legislature is left free to establish either 
the ahnre or the individual as the unit for 
any purpose other than the election of 
trustees or directors. Smith v. Iron ~oun' 
tam Tunnel Co., 46 ~ 13, 15, 125 P 649. 

}efem Exclusively to Domestic Corpora.
tions 

Held, that sectioll 4, article XV of the 
atato constitution, declaring that every 
stockholder shall have the right to vote 
his Rh:ues at elections for directorR. refers 
exelusiHly to domeHtic corporatiuns. Allt'lI 
V. Montann Refining Co., 71 ~ 105, 119, 
2::!7' P 582. 

Collateral References 
CorporationsG=>10j-199, 283. 
18 C.J.S. Corporations §§ 547 et seq., 7!!0. 
13 Am. Jur. 5!!7, Corporations, § 487. 

Sec. 5. All railroads shall be public highways, and all railroad, trans
portation and express companies shall be common carriers and subject 
to legislath'e control, and the legislative assembly shall have the powt'r 
to regulate and eontrol by law the rates of charges for the transportation 
of passengers and freight by such companies as common carriers from 
one point to another in the state. Any association or corporation, organized 
for the purpose, shall have the right to construct and operate a railroad 
between any designated points within this state and to connect at the 
state line with railroads of other states and territories. Every railroad 
company shall have the right with its road to intersect, connect with, 
or cross any other railroad. 

Operation a.nd Effect 
Unller this aection nnd section 7 ot this 

article, a railroad, though built by a pri. 
vate corporation, and with its main line 
and spurs runnin~ convenient to privnte 
mines and ore houses, is none the less n 

public use, and may exercise the right at 
eminent domain. Butte, Ana('ondn & Pa
cific Ry. Co. v. Montana Union Ry. Co., 
16 11 504, 5!!5, 41 P !!32. 

AA one ot the means ot fostering and 
eneouraging the development of the state', 
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CONSTITUTION OF MONTANA Art. XV, ~ 7 

minerni rl'~OUrrl'M in ('\'('ry rI·:!"oua!.i" way, 
the l'OIl~tlluti()1I hUll Ill'I'ian'li that all rail· 
rOflr1~ shnll hI' pulolil~ hil!hw:!~'~, nnd nil 
rlliirunll "ornpallir" HllUli hI! pu"lil~ l·urril'rH. 
}\:ipl' v. D;U'iH·Daly Coppcr Co., 41 :'1 [;O!!, 
li1D, 110 P :!37. 

Roferences 
Cit",1 or npplil'll in State ex rc'l, ::-':olnll 

v. nailwlIY COlIIl'allil·9. :::1 M ::::!1, ::::;0, !\3 
P 6:!3; John v. );orthl'rn Padfic Rr. Co" 
4!! .:\1 18. 36, 111 P Ii:!:!: City ot Helena 
v. Helena Li~ht &; Ry. Co., 63 M 108. ll!J, 
20i P 33i'; I1l'l'k:llllau v. Northcrn Pacifil' 
Ry. Co., !l3 :r.r 3G:!, 3ii', !!() P 2d 258; 
Cashin v. ~orthcrn Pacific Ry. Co., ()(i M 
92,103 ct BCq., :::8 r :!d 86:!. 

Collntcrnl Re(ercnccR 
('nrrll'r11<:=1 ('t HI''I'; nailrolllb<:=~·I;. H 

.'i1. 
13 (' .• I.R Carril'rM g Ii. 7. I:; l't IIl·II.: i·' 

C .• I.S. Hailru:td~ ~~ ::, :!S. ·1;,·;,1;. 
4~ .\111 .• JuT. ::;(l1I·51U, Hniirlla,llI. §§ ::;8· 

!!SS, 

1'1'r~oIlH Imj:t:lI:I,.1 in IJU~inl'HIi of rl'lItin~ 
IlIl1tnr \· .. lIidI'9 without driveTlI (drin'-it· 
yuurH.·lf ~yMtl'rnH I nM Huhjl'ct to rcltulatiullh 
UH I':trril.·r. i ALIt :!.I 4fo3. 

nili'llt of pulrlil~ utility to dis('ontilluc 
liull or brand. 011 ground thut it ill UU· 

prolltahlt·. 10 ALR :!!l 1121. 
Carril'r'R ('crti/il'atl' of conveniCIH!e an,l 

nl'l·c~~it.!'. fr:lnrhi~c. or pl,rmit n8 ~Ilhi.·"t. 
to trallHrcr or ell('ulIliorallce. 15 ALIt :!!l 
8R3. 

Sec. 6. No railroad corporatio'n, expres!'; or other transportation com
pany, or the lessf'es or managers thereof, shall consolidate its stock, prop
erty or franchise!';, with any other railroad corporation, express or other 
transportation company, owning or haying ul1dc~its control a paralh'l or 
competing line; neither shall it in allY manner unite its business or earn
ings with the business or earnings of any other railroad corporation; nor 
shall any officer of such railroad. express or other transportation company '-' 
act as an officer of any other railroad, express, or other transportation 
company owning or having control of a parallel or competill~ line. 

Opernt1on and Effect 
One r:1i1road company can lease its road 

to a parailel and competing road for a 
term of ten years, and such II. lease is not 
a consolidation of the two roads. State 
ex reI. Xolan v. Railway Companies, 21 l! 
221. 234, 53 P 623. 

Id. When two railroad companies have 
but one common terminus, and nrc brought 
into competition between common terminnl 
points by tr:1ffic arr:1ngements with other 
roads, they are competing roada within the 
meaning of this section. 

Gr:1nting of a certific:1te ot necessity 
and com·enicnce of the board of r:1i1road 
commissioners to n motor· truck company, 
a subsidiary of ancI entirely owned by n 
rnilway company, permitting it to operate 

between cert:1in points along the line of 
the railway as a substituto for rail sen'ice, 
held not an evasion of the proYision of this 
aection of the constitution, prohibitinj:t con
solidation of parallel or competing railway 
or transportation companies. Fulmer v. 
Board of Railroad Commrs., 96 1I 22, !!8, 
28 P 2d 849. 

References 
Cited or applied in lIacGinnis v. Boston 

& M. C. C. & S. Y. Co., 29 M: 428, 453, 
75 P 89. 

Collateral References 
Carriers¢::oli; Railroadse=> 17, 141. 
13 C.J.S. Carriers § Iii; 74 C.J.S. Rail· 

roads §§ 15, 235. 

Sec. 7. All individuals, associations, 'and corporations shall haye equal 
rights to have persons or property transported on and oyer any railroad, 
transportation or express route in this state. No discrimination in char~es 
or facilities for transportation of freight or passengers of the same class 
shall be made by any railroad. or transportation, or express company, 
betwet'u persons or places within this state; but excursion or COllll11uta
tion tickets may be issued and sold at special ratcs, provided such rates 
are the same to all persons. No railroad or transportation, or express 
company shall be allowed to charge, collect, or receivc, under penalties 
which the legislative assembly shall prescribe, any greater charge or toll 
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Art. XV, § 8 CONSTITt:TION OF ~tONTANA 

for the transportation of rl"l'i:!ht or passl'n:!I'rs to any pl:iC'c 01' statioll "1"'1 
it:, remtc' or lilli', Ilia .. it I'lial'!.."C's for' tIl!' Irall~ror·tatioll oj' thl' salll!' eh 
of frcig-ht 01' IIlISS('Il~l'rs to 11II~' JUOI't' distant pla('c~ or slnti(lll 11pOIl it, 
route or liue withiu this stllic. Xo railroad. eXpl'CSfi, or trallfiJloJ'taliou "fill, 

puny, nor allY lessel', nllllla:!pr, or (11)1'1" ('Illployp e 11I1'1'1'0f. shall g'i\'(~ all: 
preferencc to lilly iutii\'iclllal, n!>soeiatioll 01" l'orporatioll. ill fm·uishill:.!' ,'ar 
or motive power, or for tlw tr:lllsportatie!l1 of mOil!')" or oth('r cxpress watkr 

Operation and Effect 
A railro:ul company nllly nut ~r:lut to 

ono person the elCclu~i ... c rig'ht to the u~c 
of a portion of its depot platf/lrm to de· 
Ii ... cr pasSl'lll~('rs ,lrparting, alld to rl'rl'iH 
nnd solicit the patronage of in(,olllin~ pa~· 
lIongers, to the exclusion of all otla'r per· 
lions from the elCcrdso of such richts. as 
auell grant is ag'ainst public polic~' and 
contrary to the provisions of tl,is section. 
Mont:lIla Union Hy. Co. v, Langlois, 9 .11 
41:1, ·13!.!, !.!4 P !.!09. 

This provision, when consi<]er('d in con· 
nection with section 5 of this article, 
demonstrates that the constitution, in its 
letter, its spirit, and its policy as 'Well,. 
classes all railroads, 'With their feeders, as 
public highways, subject to use by the 
puhlic of right, amenable to the la'Ws ~O\'· 
erning common carriers forever forbidding 
all obnoxious favoritisms hetw"I'n :In'" who 
desire to use such highwan. TIds stablc 
written policy is doubtlc~s' the out~owth 
of pernicious systems of discrimination and 
preferences which railroad corporations 
may have indulged in throughout the land 
where their po'Wers are unr('strained by 
constitution or other restriction. Butte, 
Anaconda & Pacific Ry. Co. v. Montana 
Union Ry. Co., 16 M 504, 526, 41 P 23!.!; 
John v. Northern Pacific Ry. Co., 4!.! ~ 
18, 36, 111 P 632. 

This section and the cnses of Rose v. 
Northern Pacific Ry, Co., 35 M 70, 88 
P 767 and Brian v. Oregon Short Line R. 
R. Co., 40 M 109, 105 P 489, recognize the 
distinction between a ticket sold at the 
regular fare and one sold at a reduced fare 
or special price. Miley v. Northern Pacific 
Ry: Co., 41 M 51, 55, 108 P 5. 

As one of the means of fostering and 
encouraging the development of the state's 
mineral resources in every reasonable way, 
the constitution has declared that all per· 
sons shall have equal right to have persons 

or propl'rt~· tran~portc,1 011 :In<1 ,,",'r :I'" 
r:lilro:ld. KipI' v. D:n·i~.Daly CUl'l'('r Cu. 
41 ~r ~)i)~I, :JUl. 110 l' ~37. 

1/1 ,·i,·\\, of t1d~ ,,'rtiol1, I'T!I\"id;/l1! th'" 
nil illlli\'i']llals shall have eCJllal ri:!ht~ t, 
1.)(' tr:III"IHlrtl'li o,'('r :lIly railroad in th· 
~tat(', pro\"i<il'.1 tllat t'xrllrsio" or ('Ol1ll11l1!;, 
tion ticket s mny hl' iSBIlI',1 and sol,1 ~. 
spe<'ial rates, sec'tion 7!.!·(jl:i, makill~ it (/[: 
Iawiul tor an"\" common carrier to char!.:, 
any IH'r~o/l for any ticket :l grt':aler ",", 
t han is cl!:l rg('(l for :I similar tick!'t of t I" 
snme class, and section 94-35·!.!:i!.!, nr:d;i (,.: 
every railroad corporation which fail. t, 
obsrr\"C any of the duties prescribed l,~' 
law in reference to railroads suhject tC1 :>. 
fine, etc., the giving of all free passes. ~\'i t 1. 
certaiu exc('ptions recogniz('cl by law. I' 
prohibited. so that the carriage of a ras 
seng('r by n. railroad comp:lIIy on a pus, 
issucd without comTlensation to the efr. 
ploy!'c of allothrr ra'iiro:ltl comp:w)' "'hi,': 
issued similar free passes for usc by th 
former company's employl'es is ilIccal, aD!! 
hence n pro,"ision therein e~emptil!~ tb· 
carrier from liability for injuries ('aus<',j 
by its negligence was n nnllity. John 'r. 

N"orthcrn Pacific Ry. Co., 42 11 18, ZU. 
111 P 63!.!. 

rd. It is not permitt('d to a r:lilro:l.l 
company arbitrarily to classify tho patror..; 
of its road. E ... en the leg;slati"\"C! assP.T!Jbl\'. 
in making classificatiolls for ta:s:::rtion arid 
license purposes, must exercise a tl'~'l!lfiu. 
able discretion in so doing. 

References 
Donev v. Northern Pacific Ry. Co. et 

aI., 60 ir !.!O:1, !.!:!6, 199 P 43::!. 

Collateral References 
C:lrri('r~C=>13. IDS·!!OO. 
13 C.J.S. Carriers § 348 et seq. 

Dl'viation h~' carrier in transportation of 
property. 33 ALR !.!d 145. 

Sec. S. No railroad, express, or othcr transportation company, in exist· 
ence at the tjme of the adoption of this constitution, shall have the beneli t 
of any future legislation, without first filing in the office of the secretary (1i 
state an acceptance of the provisions of this constitutiou in bindin~ IQrUl, 

Collateral References 
CarriersC=>:i. 
13 C.J,S, Carriers § 10. 
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Service Date: 

DEPARTMENT OF PUBLIC SERVICE REGULATION' 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

* * * * * 
IN THE MATTER of the Application of ) 
The MOUNTAIN STATES TELEPHONE ) 
AND TELEGRAPH COMPANY (Mountain ) 
Bell) For Authority to Increase Rates ) 
and for Approval of Tariff Changes for ) 
Telecommunications Service. ) 

UTILITY DIVISION 

DOCKET NO. 82.2.8 

PROTECTIVE ORDER 

On April 9, 1982, Applicant, Mountain Bell filed a motion requesting 

that the Commission enter a protective order in this Docket. 

The situation, issues and grounds giving rise to Mountain Bell's motion 

are basically identical to those addressed by the I'.lontana Supreme Court in 

the case of Mountain States Telephone and Telegraph Co~~, ~! ale ~ 

Department of Public Service Regulation, et al., Mont. , 634 P .2d 

181, 38 st. Rept. 1479 (1981). Pursuant to the findings handed down in 

that case, the Commission is compelled to enter a Protective Order. 

Mountain Bell's Objections to Ivlontana Consumer Counsel Data Requests 

(First Set) by their own terms having been rendered moot upon the issuance 

of a Protective Order, the same are hereby denied. Mount.)in Bell is 

dircctE:ci to Ans\':er the subject data requests consistent with the provisions 

of the Protective Order en tered herein. 

It is furt~E':r orderE:d that the follmving Protective Order shall be in 

effect t.hroughou t the proceedings in Docket No. 82.2.8: 



DOCKET NO. 82.2.8 2 

1. (a) Confidential Information. All documents, data, information, 

studies and other materials. furnished pursuant to any inter

rogatories or requests for information, subpoenas, deposi

tions, or other modes of discovery that are claimed to be of a 

trade secret, privileged or confidential nature shall be fur

nished pursuant to the terms of this Order, and shall be 

treated by all persons accorded access thereto pursuant to 

this Order as constituting trade secret, confidential or 

privileged commercial and financial information (hereinafter 

referred to as "Confidential Information"), and shall neither 

be used nor disclosed except [or the purpose of this proceed-

ing, and solely in accordance with this Order. -> All material 

claimed to be Confidential Information shall be so marked by ~ 

the party or. affiliate by stamping the same with a designation 

indicating its trade secret, proprietary or confidential nature. 

(b) Use of Confidential Information and Persons Entitled to 

Review. All Confidential Information made available pursuant 

to this Order shall be given solely to counsel for the parties, 

and shall not be used or disclosed except for purposes of this 

proceeding; provided, however, that access to any 5 pecific 

Confidential Information may be authorized by said counsel, 

solely for the purpose of this procceding, to those persons 

indica tcd by the pilrties as being their experts in this f:1iltter. 

·j\ny such expert mily not be an officer, director or employee 

(except legal counsel) of the pilrties, or an officer, director, 

employee or stockholder or member of an ilssocii.1tion or cor
SE.N/iTe. ju~,~'a\fi 

EXHIBIT NO._...!.'f_--
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poration of which any party is a member, subsidiary or 

affiliate. Any member of the Public Service Commission, and 

any member of its staff, the Consumer Counsel, and any 

member of his staff may have access to any Confidential 

Information made available pursuant to this Order, and shall 

be bound by the terms of this Order. 

(c) Nondisclosure Agreement. Prior to giving access to Confi

dential Information as contemplated in paragraph 2 above to 

any expert, counsel for the party seeking review Qf the 

Confidential Information shall >.deliver a copy of this Order to 

such person, and prior to disclosure such person shall agree 
." P 

in writing to comply with and be bound by this Order. In 

connection therewith I Confidential Information shall not be 

disclosed to any person who has not signed a nondisclosure 

agreement in the form which is attached hereto and incor-

porated herein as Exhibit "A." Court reporters shall also 

sign an Exhibit "A." The nondisclosure agreement (Exhibit 

"A") shall require the person to whom disclosure is to be 

made to read a copy of this Protective Order and to certify in 

writing that they have reviewed the same and have consented 

to be bound by its terms. The agreement shall contain the 

signatory's full name, permanent address and employer I and 

the name of the party \\'ith whom the signatory is associated. 

Such agreement shall be delivered to counsel for the provid-

ing party and the Commission. 

SENATE JUDICIARY 
EXHIBIT No. __ fl---___ _ 
DATE.. tf. - 7 - 37 
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Cd) Delivery of Documentation.· Where feasible, Confidential 

Information will be marked as such and delivered to counsel. 

In the alternative, the Confidential Information may be made 

available . for inspection and be reviewed by counsel and 

experts as defined in paragraph 1 herein in a place and a 

time mutually agreed on by the parties, or as directed by the 

Public Service Commission. 

2. Challenge to Confidentiality. (a) This Order establishes a pro-

cedure for the expeditious handling of information that a 

party claims is confidential; it shall not be construed as an 
'. 

agreement or ruling on the confidentiality of any such 

document. 

(b) In the event that the parties hereto are unable to agree that 

certain documents, data, information, studies or other matters 

constitute trade secret, confidential or privileged commercial 

and financial information, the party objecting to the trade 

secret claim shall forthwith submit the said matters to the 

Commission for its review pursuant to this Order. When the 

Commission rules on the question of whether any documents, 

data, information, studies or other matters submitted to them 

for review and determination are Confidential Information, the 

Commission will enter an order resolving the issue. 

(c) Any party at any time upon ten (10) days prior notice may 

seek by appropriJte pleading to have documents thut have 

been designated as Confidential Information or which were 

accepter! into the sealed record in decor-dunce \dth this Order -. 

SEN/HE JUDICIARY 

EXH! 81T No.---=4I....-_=== 
n,m: II - 7 - fl7 
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removed from the protective requirements of this Order or 

from the sealed record and placed in the public record. If 

the confidential or proprietary nature of this information is 

challenged I resofution of the issue shall be made by a hearing 

examiner and/or the Commission after proceedings in camera I 

which shall be conducted under circumstances such that only 

those persons duly authorized hereunder to have access to 

such '. confidential matter shall be present. The record of 

such in camera hearings shall be marked "CONFIDENTIAL--

SUBJECT TO PROTECTIVE ORDER IN DOCKET NO. 82.2.8. 11 

It shall be transcribed only upon agreement by the parties or 

Order of the Hearing Examiner or the Commission ,-> and in that 

event shall be separately bound I segregated, sealed, and 

withheld from inspection by any person not bound by the 

terms of this Order, unless and until released from the 

restrictions of this Order either through agreement of the 

parties I or after notice to the parties and hearing I pursuant 

to an Order of the Hearing Examiner or the Commission. In 

the event that the Hearing Examiner or the Commission should 

rule in response to such a pleading that any information 

should be removed from the protective requirements of this 

Order or from the protection of the sealed record I the 

parties I at the request of the providing party and to enable 

the providing party to seek a stay or other relief I shall not 

disclose such information or use it in the public record for 

five (5) business days. 
SENATE JUDICIARY 
EXHIBiT No. __ Lf~ __ _ 
DATE 'f - 7 -g7 

II 0 "~I 
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3. (a) Receipt into Evidence. Provision.is hereby made for receipt 

of evidence in this proceeding under seal. At least ten (10) 

days prior to the use of or substantive reference to any 

. Confidential Information as evidence, the party intending to 

such use Information shall make that intention known to the 

providing party. The requesting party and the providing 

party shall make a good faith effort to reach an agreement so 

the infoFmatron can ·be used in a manner which 'will not reveal . 

its trade secret, confidential or proprietary nature. If such 

efforts fail, the providing party shall separately identify, 

within five (5) business days, which portions, if any, of the 

documents to be offered or referenced on the record contain-

ing Confidential Information shall be placed in the sealed 

record. Only one (1) copy of documents designated by the 

providing party to be placed in the sealed record shall be 

made and only for that purpose. Otherwise, parties shall 

make only general references to Confidential Information in 

these proceedings. 

(b) Seal. While in the custody of the Commission, these materials 

shall be marked "CONFIDENTIl\L--SUBJECT TO PROTECTIVE 

ORDER IX DOCKET NO. 82.2.8, II and due to their trade 

secret nature they shall not be considered as records in the 

possession or retained by the Commission within the meaning 

.of the open meetings or public records statutes. 

(c) In-cumeru He.aring.. Any Confidential Information which must 

be orally disclosed to be placed in the sealed recorod in this 
SENATE JUDICIARY 
EXHIBIT NO._..J.L/-___ _ 

DATE 'zL - 7 -? 7 



DOCKET NO. 82.2.8 7 

proceeding shall be offered in an in-camera hearing I attended 

only by persons authorized to have access to the Information 

under this Order. Similarly I cross-examination on or making 

substantive reference to Confidential Information as well as 

that portion of the record containing references thereto shall 

be marked and treated as provided herein. 

(d) Appeal. Sealed portions of the record in this proceeding may 

be forwarded to any court 6f competent jurisdiction on appeal 

in accordance with applicable rules and regulations I but 

under seal as designated herein for the information and use 
" 

of the Court. 

(f) Return. Unless otherwise ordered I Corftiden tial '1:nformation, 

including transcripts of any depositions to which a claim of 

confidentiality is made, shall remain under seal, shall continue 

to be subject to the protective requirements of this Order, 

and shall be returned to counsel for the providing party 

within 30 days after final settlement or conclusion of this 

matter including adminis trative or judicial review thereof. 

4. Use in Pleadings. Where reference to Confidential Information in 

the sealed record is required in pleadings, cross-examinations, 

briefs, argument or motions (except as provided in puragraph 4), 

it shall be by citation of title or exhibit number or by some other 

nonconfidential description. Any further use of or substantive 

references to Confidentiul Information shull be pluced in a separate 

section of the pleading or brief und submitted to the Hearing 

[xuminer or the Commission under seal. This sealed section shall 
SEnA.TE JU QICIAR'f 
E'i~f8IT rlO._ ...... i~ ___ -
ur\TF ¥ - 7 -fl7 
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s. 

be served only on counsel of record (one copy each) I who have 

signed an Exhibit' II A. II All the protections afforded in this Order 

apply to materials prepared and distributed under this paragraph. 

(a) Use in Decisions and Orders. The Hearing Examiner or the 

Commission will attempt to refer to Confidential Information in 

only a general or conclusionary form and will avoid reproduc

tion in any decision of Confidential Information to the greatest 

possible extent. If it is nec~essary for a determination in this 

proceeding to discuss Confidential Information other than in a 

general or conclusionary form .. it shall be placed in a separate 

section of . the Order or Decision under seal. This sealed 
., .) 

section shall be served only on counsel of recora (one copy 

each) who have signed an Exhibit "A." Counsel for ot.her "-

parties shall receive the cover sheet to the sealed portion and 

may review the sealed portion on file with the Commission 

once they have signed an Exhibit" A." 

(b) Summary for Record. If deemed necessary by the Commis

sion, the providing party shall prepare a written summary of 

the Confidential Information referred to in the Decision or 

Order to be placed on the public record. 

6. Seg~g(} tlQ.Q. of Files. Those parts of any writing, cieposi tions 

reduced to \\'Titing, written examination, interrogatories and 

answers there to, or other written references tQ Confidential 

Informa tion in the course of discovery, if filed with the Commis-

sion, \ .... ill be seelled by the Commission, segreguted in the files of 

the Commission, and withheld from inspection by any person not 
SENATE JLlOICIARY 
EXHIBIT NO._-..!.¥ ___ _ 

,;' ·iE 4 - 7 - g 7 
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bound by the terms of this Order, unless such Confidential Infor-

mation is released from the restrictions of this Order either 

through agreement of the part.ies or, after notice to the parties 

and hearing I pursuant to the Order of the Commission and/or final 

order of a Court having jurisdiction. All written Confidential 

Information coming into the possession of the Consumer Counsel 

under this order may be retained by him in his office files, but 

shall be withheld from inspection by others, except for his staff 

and his counsel, unless released by the Public Service Commission 

and/or a final order of a court under this paragraph 6 and subject 

always to the terms of paragraph 7 of this Order. 

7. Preservation of Confidentiality. All persons .who may be entitled 

to receive, or who are afforded access to any Confidential Infor-

mation by reason of this Order shall neither use nor disclose the 

Confidential Information for purposes of business or competition, 

or any other purpose other than the purposes of preparation for 

and conduct of this proceeding I and then solely as contemplated 

herein I and shall take reasonable precautions to keep the Confi-

dential Information secure and in accordance with the purposes and 

intent of this Order. 

8. Reservation of Rights. The parties hereto affected by the terms 

of this Protective Order further retain the right to question, 

challenge, and object to the admissibility of any and all data, 

information I studies and other mCltters furnished under the terms 

of this Protective Order in response to interrogatories, requests 

3DlP,TE JUD!CIARY 
rVr!"~1f iW. __ tJ.t.-___ _ 

'/- 7-~7 
11. .if . ,f''' / 
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for information or cross-examination on the grounds of relevancy 

or materiality. 

This Order shall in no way constitute any waiver of the 

rights of any party herein to contest any assertion or finding of 

trade secret, confidentiality or privilege, and to appeal any such 

determination of the Commission or such assertion by a party. 

9. The provisions of this Order are specifically intended to apply to 

data or information supplied by or from any party to this proceed-

ing, and any nonparty that supplies documents pursua,nt to 

process issued by this Commission. 

DONE AND DATED this 19th day of April, 1982 by a vote of -
", 

SENATE JUDICIARY 
EXHIBIT NO._ 1 

-:--'-----
DATL . t./ - 7 - g 7 
RII, Mn / / J;J ~I' 
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BY ORDER OF THE MONTANA PUBLIC SERVICE COM!vIISSION. 

JOHN B. DRISCOLL I Commissioner 
, J J:L ~ . 
,/, .... / <~, 

-/' " / /?< /"' /., " '-'/'" '''X ~.,,'" ?/ ) . (~, ,_/ /,~ .~) 

ATTEST: 

Madeline L. Cottrill 
Secretary 

(SEAL) 

NOTE: You may be entitled to judicial review of the final decision in this 
matter. If no Motion for Reconsideration is filed, judicial review 
may be obtained by filing a petition for review within thirty (30) 
dClys from the service of this order. If a Motion for Reconsidera
tion is filed, a Conunission order is final for purpose of Clppeal 
upon the entry of Cl ruling on that motion, or upon the pClssage of 
ten (10) days following the filing of thClt motion. cf, the t-lontana 
Administrative Procedure j\ct, esp. Sec. 2-4-702, MCl\; and Com
mission Rules of PrLlctice and Procedure, esp, 38.2 .480G, AR\1. 

Sn!ATE JlIDlCll\RY 
~7.r;;L~IT ,i:l)._~i ___ _ 

[,HE... ~ - 7 -17 
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EXHIBIT "A" 

I have reviewed the foregoing Protective Order dated April 19, 1982, in 

Docket No. 82.2.8, and agree to be bound by the terms and conditions of 

such order. 

Name 

Residence Address 

" 

Employer or firm 

Business Address 

Party 

Date 

SENATE JUDICIARY 
EXHIBIT No,_:-_i'--__ 

DATE-.. . ¥- 7-£ 7 
BILL NO II A' (? / , 
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Service Date: 

DEPARTMENT OF PUBLIC SERVICE REGULATION· 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

* * * * * 
IN THE MATTER of the Application of ) 
The MOUNTAIN STATES TELEPHONE ) 
AND TELEGRAPH COMPANY (Mountain ) 
Bell) For Authority to Increase Rates ) 
and for Approval of Tariff Changes for ) 
Telecommunications Service. ) 

UTILITY DIVISION 

DOCKET NO. 82.2.8 

PROTECTIVE ORDER 

On April 9, 1982, Applicant, Mountain Bell filed a motion requesting 

that the Commission enter a protective order in this Docket. 

The situation, issues and grounds giving rise to Mountain Bell's motion 

are basically identical to those addressed by the f'.lontana Supreme Court in 

the case of Mountain States Telephone. and Telegraph Co~pany, ~! al. ~ 

Department of Public Service Regulation, et al., Mont. , 634 P .2d 

181, 38 st. Rept. 1479 (1981). Pursuant to the findings handed down in 

that case, the Commission is compelled to enter a Protective Order. 

Mountain Bell's Objections to Montana Consumer Counsel Data Requests 

(First Set) by their own terms having been rendered moot upon the issuance 

of a Protective Order, the same are hereby denied. r\'lountZiin Bell is 

directed to Ans\':er the subject dota requests consistent with the provisions 

of the Protective Order entered herein. 

It is further ordered that the following Protective Order shall be in 

effect throughout the proceedings in Docket No. 82.2.8: 
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1. (a) Confidential Information. All documents, data, information, 

studies and other materials. furnished pursuant to any inter

rogatories or requests for information, subpoenas, deposi-

tions, or other modes of discovery that are claimed to be of a 

trade secret, privileged or confidential nature shall be fur

nished pursuant to the terms of this Order, and shall be 

treated by all persons accorded access thereto pursuant to 
.. 

this Order as constituting trade . secret, confidential or 

privileged commercial and financial information (hereinafter 

referred to as "Confidential .lnformation"), and shall neither 

be used nor disclosed except for the purpose of this proceed

. ing, and solely in accordance with this~Order. ~ All material 

claimed to be Confidential Information shall be so marked by " 

the party or. affiliate by stamping the same with a designation 

indicating its trade secret, proprietary or confidential nature. 

(b) Use of Confidential Information and Persons Entitled to 

Review. All Confidential Information made available pursuant 

to this Order shall be given solely to counsel for the parties, 

and shall not be used or disclosed except for purposes of this 

proceeding; provided, however, that access to any specific 

Confidential Information may be authorized by said. counsel, 

solely for. the purpose of this proceeding, to those persons 

indicated by the parties as being their experts in this matter. 

j\ny such expert may not be an officer, director or employee 

(except legal counsel) of the porties, or an officer, director, 

employee! or stockholder or member of an ~s$ociution oTt cor-
~t.Nt\' '- J .... t.JI v.' 'H 

EXHiBIT NO._~S~---
DATE t.f . 7·37 
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poration of which any party is a member, subsidiary or 

affiliate. Any member of the Public Service Commission, and 

any member of its staff, the Consumer Counsel, and any 

member of his staff may have access to any Confidential 

Information made available pursuant to this Order, and· shall 

be bound by the terms of this Order. 

(c) Nondisclosure Agreement. Prior to giving access to Confi

dential Information as contemplated in paragraph 2 above to 

any expert, counsel for the party seeking revie",.; of the 

Confidential Information shall deliver a copy of this Order to 

such person, and prior to disclosure such person shall agree 

in writing to comply with and be bound by thit Order. In 

connection therewith I Confidential Information shall not be 

disclosed to any person who has not signed a nondisclosure 

agreement in the form which is attached hereto and incor-

porated herein as Exhibit "A." Court reporters shall also 

sign an Exhibit "A." The nondisclosure agreement (Exhibit 

"A") shall require the person to whom disclosure is to be 

made to read a copy of this Protective Order and to certify in 

writing that they have reviewed the same and have consented 

to be bound by its terms. The agreement shall contain the 

signatory's full name I permanent address and employer I and 

the nome of the party with whom the signatory is associated. 

Such agreement shall be delivered to counsel for the provid-

iIig porty and the Commission. 

SENATE JUDICIARY 

DAF i - 1 - ~7 
Rill NO. /d.8. g,,; 
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(d) Delivery of Documentation.· Where feasible, Confidential 

. Information will be marked as such and delivered to counsel. 

In the alternative, the Confidential Information may be made 

available . for inspection and be reviewed by counsel and 

experts as defined in paragraph 1 herein in a place and a 

time mutually agreed on by the parties I or as directed by the 

Public Service Commission. 

2. Challenge to Confidentiality. (a) This Order establishes a pro-

cedure for the expeditious handling of information that a 

party claims is confidential; it shall not be construed as an 

agreement or ruling on the confidentiality of any such 

document. 

(b) In the event that the parties hereto are unable to agree that 

certain documents, data I information I studies or other matters 

constitute trade secret, confidential or privileged commercial 

and financial information I the party objecting to the trade 

secret claim shall forthwith submit the said matters to the 

Commission for its review pursuant to this Order. \\'hen the 

Commission rules on the question of whether any documents I 

data I information I studies or other matters submitted to them 

for review and determination are Confidential Information I the 

Commission will enter an order resolving the issue. 

(c) Any party at any time upon ten (10) days prior notice may 

seek by appropriute pleading to have documents thut have 

been designated as Confidential Information or \vhich \\'ere 

accepted into the sealed record in accordunce \\'jt)l t~is .,Order 
'-';'NAI L JUlJl~I("\R'I V" _ 

EXHIBIT No,_~5:::--__ -
,I 7-&'1 

DATE .,.- • 
JI /} 21. / 
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removed from the protective requirements of this Order or 

from the sealed record and placed in the public record. If 

the confidential or proprietary nature of this information is 

challenged, resolution of the issue shall be made by a hearing 

examiner and/or the Commission after proceedings in camera, 

which shall be conducted under circumstances such that only 

those persons duly authorized hereunder to have access to 

such confidential matter shall be present. . The record of 

such in camera hearings shall be marked IICONFIDENTIAL--

SUBJECT TO PROTECTIVE ORDER IN DOCKET NO. 82.2.8. 11 

'. 

It shall be transcribed only upon agreement by the parties or 

Order of the Hearing Examiner or the COl'!'lmission,~ and in that 

event shall be separately bound, segregated, sealed, and 

withheld from inspection by any person not bound by the 

terms of this Order I unless and un til released from the 

restrictions of this Order either through agreement of the 

parties, or after notice to the parties and hearing, pursuant 

to an Order of the Hearing Examiner or the Commission. In 

the event that the Hearing Examiner or the Commission should 

rule in response to such a pleading that any information 

should be removed from the protective requirements of this 

Order or from the protection of the sealed record, the 

purties I at the request of the providing party and to enable 

the providing party to seek a stuy or other relief, shall not 

disclose such informution or use it in the public record for 

five (5) business duys. 

SENATE JUDICIARY 
5 EXHIBIT NO_-=----

DAILE -..:;.'f:::"-::.-.L7_-..=.S../-1_-
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3. (a) Receipt into Evidence. Provision .is hereby made for receipt 

of evidence in this proceeding under seal. At least ten (10) 

days prior to the use of or substantive reference to any 

. Confidential Information as evidence, the party intending to 

such use Information shall make that intention known to the 

providing party. The requesting party and the providing 

party shall make a good faith effort to reach an agreement so 

the information can be used "'in a manner which will not reveal 

its trade secret, confidential or proprietary nature. If such 

efforts fail, the providing party shall separutely identify, 
'. 

within five (5) business days, which portions, if any I of the 

documents to be offered or referenced on the record contain-

ing Confidential Information shull be placed in the sealed 

record. Only one (1) copy of documents designated by the 

providing party to be placed in the sealed record shall be 

made and only for that purpose. Otherwise, parties shall 

make only general references to Confidential Informution in 

these proceedings. 

(b) Seal. While in the custody of the Commission I these materials 

shall be marked "CONFIDENTIAL--SUI3JECT TO PROTECTIVE 

ORDER IX DOCKET NO. 82.2.8," and due to their trade 

secret ncJture they shall not be considered as records in the 

possession or retained by the Commission within the meaning 

of the open meetings or public records statutes. 

(c) In-camera Hearing.. Any Confidential Information which must 

be orally disclosed to be placed in the scaled record in this '-
:;GMT£ JUDIC!r .. R~ 

EY.H\8\T NO._:!ooIS~--
DATL-.L.tf_-...:..7_-_g--:1 ___ 
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proceeding shall be offered in an in-camera hearing, attended 

only by persons authorized to have access to the Information 

under this Order. Similarly, cross-examination on or making 

substantive reference to Confidential Information as well as 

that portion of the record containing references thereto shall 

be marked and treated as provided herein. 

(d) Appeal. Sealed portions of the record in this proceeding may 

be forwarded to any court of competent jurisdiction on appeal 

in accordance with applicable rules and regulations, but 

under seal as designated herein for the information and use 

of the Court. 

(f) Return. Unless otherwise ordered, Confidential ""Information, 

including transcripts of any depositions to which a claim of 

confidentiality is made, shall remain under seal, shall continue 

to be subject to the protective requirements of this Order I 

and shall be returned to counsel for the providing party 

within 30 days after final settlement or conclusion of this 

matter including adminis trative or judicial review thereof. 

4. Use in Pleadings. Where reference to Confidential Information in 

the sealed record is required in pleadings I cross-examinations, 

briefs, argument or motions (except as provided in puragraph 4) I 

it shall be by citation of title or exhibit number or by some other 

nonconfidential description" Any further use of or substantive 

references to Confident.ial Information shall be placed in a separate 

section of the pleading or brief and submitted to the Hearing 

f.x(lminer or the Commission under seal. This sealed section shall 

§~NATE JUDICIARY 
~XH!6IT NO.-!::::S:...-_-

MU==f.- 7-i1 
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5. 

be served only on counsel of record (one copy each), who have 

signed an Exhibit' itA. It All the protections afforded in this Order 

apply to materials prepared and distributed under this paragraph. 

(a) Use in Decisions and Orders, The Hearing Examiner or the 

Commission will attempt to refer to Confidential Information in 

only a general or conclusionary form and will avoid reproduc

tion in any decision of Confidential Information to the greatest 

possible extent. If it is necessary for a determination in this 

proceeding to discuss Confidential Information other than in a 

general or conclusionary form, it shall be placed in a separate 

section of 'the Order or Decision under seal. This sealed 

section shall be served only on counsel of recor'C! (one copy 

each) who have signed an Exhibit "A. II Counsel for ot.her " 

parties shall receive the cover sheet to the sealed portion and 

may review the sealed portion on file with the Commission 

once they have signed an Exhibi t "A. \I 

(b) Summary for Record. If deemed necessary by the. Commis

sion, the providing party shall prepare a written summary of 

the Confidential Information referred to in the Decision or 

Order to be placed on the public record. 

6, SegregJtl~.!:!. of Files. Those parts of any \\'Titing, depositions 

reduced to writing, written examination, interrogatories and 

answers thereto, or other wri tten references to Confidential 

Information in the course of discovery, if filed with the Commis-

sion ,h'ill be seoled by the Commission, segregJ.ted in the files of 

the Commission, and withheld from inspection by any person not 
SENATE JUDICIARY 

EXHIBIT ,NO.,_.::::S~_-
DATE 4: - 7 - t? 7 

• I ,..., IV I , 
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bound by the terms of this Order, unless such Confidential Infor-

mation is released from the restrictions of this Order either 

through agreement of the parties or, after notice to the parties 

and hearing, pursuant to the Order of the Commission and/or final 

order of a Court having jurisdiction. All written Confidential 

Information coming into the possession of the Consumer Counsel 

under this order may be retained by him in his office files, but 

shall be withheld from inspection by others, exc'ept for his staff 

and his counsel, unless released by the Public Service COffilT!ission 

and/or a final order of a court unc;ler this paragraph 6 and subject 

always to the terms of paragraph 7 of this Order. 

7. Preservation of Confidentiality. All persons'" \'w'ho may be entitled 

to receive, or who are afforded access to any Confidential Infor-

mation by reason of this Order shall neither use nor disclose the 

Confidential Information for purposes of business or competition, 

or any other purpose other than the purposes of preparation for 

and conduct of this proceeding, and then solely as contemplated 

herein, and shall take reasonable precautions to keep the Confi-

dential Information secure and in accordance with the purposes and 

intent of this Order. 

8. Reserv(ltion of Rights. The parties hereto affected by the terms 

of this Protective Order further retain the right to question, 

challenge, and object to the admissibility of any and all data, 

information, studies and other mCltlers furnished under the terms 

of this Protective Order in response to interrogatories, requests 

~:EMTE Jjuj(,IARi 
EXHIGIT No_~6,--___ _ 

DATE 1 - 7 - 87 
. / ..., 
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for information or cross-examination on the grounds of relevancy 

or materiality. 

This Order shall in no way constitute any waiver of the 

rights of any party herein to contest any assertion or finding of 

trade secret, confidentiality or privilege, and to appeal any such 

determination of the Commission or such assertion by a party. 

9. The provisions of this Order are specifically intended to apply to 

data or information supplied by or from any party· to this proceed

ing, and any nonparty that supplies documents pursuant to 

process issued by this Commission., 

DONE AND DATED this 19th day of April, 1982 by a vote of -

' .. S-
. '-I: - 7 -K 7 " 

, ,,_,_Jf~~.~~L 
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION. 

'GRDONrBOWNGER, Chairman 

JOHN B. DRISCOLL, Commissioner 
. I 
J

L 
~ . 

. / .- '-/ <.-:-.> . . . > / /f< ?-- /." 
/' rho --"I. ~..... Ij/ j . ~J'--(' /-::. .~) 

ATTEST: 

Madeline L. Cottrill 
Secretary 

(SEAL) 

NOTE: You may be entitled to judicial review of the final decision in this 
matter. If no Motion for Reconsideration is filed, judicial review 
may be obta~ned by filing a petition for review within thirty (30) 
days from the service of this order. If a Motion for Reconsidera
tion is filed, a Commission order is final for purpose of appeal 
upon the entry of a ruling on that motion, or upon the pilssage of 
ten (10) days following the filing of that motion. cf. the r-.lontana 
Administrative Procedure l\ct, esp_ Sec. 2-4-702, MCA; and Com
mission Eules of Pructice and Procedure, esp. 38.2. 480G, AR:'l. 

SENATE JuDICIARY 
EXHIBIT NO._ S-
DATE.. 1- -7 -%7 
BILL NO._ H. B. 8', / 
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EXHIBIT "A" 

I have reviewed the foregoing Protective Order dated April 19, 1982, in 

Docket No. 82.2.8, and agree to be bound by the terms and conditions of 

such order. 

Name 

Residence Address 

Employer or Firm 

Business Address 

Party 

Date 

. - ........ ,/' , 

JW I ~In U Q P'/ ~ 
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----------- Box 1176, Helena, Montana -----------

JAMES W. MURRY 
EXECUTIVE SECRETARY 

ZIP CODE 59624 
406/442-1708 

TESTIMONY OF JIM MURRY ON HOUSE BILL 861 BEFORE THE SENATE JUDICIARY COMMITTEE, 
APRIL 7, 1987 

Good morning, Mr. Chairman and members of the committee. For the record, 
my name is Jim Murry and I am the executive secretary of the Montana State 
AFL-CIO. We are appearing before you today to testify in support of House 
Bi 11 861. 

There has been much concern lately over potential effects of actual and 
proposed rail line sales in Montana. Oiscussions center around possible 
cutbacks in rail service and the abrogation of contractual agreements. 
It is our firm belief that House Bill 861 serves the best interests of shippers, 
workers and Mainstreet businesses by assessing the effects of rail line 
sales. 

Members of the committee, we are all aware that our state i~ confronting 
severe economic problems. In these difficult economic times~ it's essential 
that we maintain adequate transportation systems. Because Montana's major 
industries -- agriculture, timber and mining, as well as Mainstreet businesses 
-- all depend upon reliable and uninterrupted rail service to survive and 
prosper. 

Unfortunately, deregulation has thrown our nation's railroad industry into 
turmoil. Burlington Northern, Montana's major rail carrier, recently sold 
one branch line between Butte and Garrison. BN is also contemplating selling 
additional trackage from Billings to Denver and from Laurel to Sandpoint, 
Idaho. 

BN has been extremely reluctant to reveal its future plans to the public. 
Our state regulatory agencies, political subdivisions, employees and shippers, 
have been kept in the dark. BN spokesman Howard Kallio only added to the 
uncertainty when he recently described BN's status. He said, ''It's been 
stable ... It just may change." 

Members of the committee, BN's reticence to place its cards on the table 
has left shippers and employees wondering whether or not rail service will 
continue. 

We hoped that House Bill 861's provisions would be more expansive. As it 
stands, House Bill 861 requires that buyers and sellers file confidential 
notices of intent with the Attorney General, the Public Service Commission, 
the Consumer Counsel and the Department of Commerce. However, information 
contained in these notices of intent still allows government agencies to 
adequately assess the potential impacts of all rail line sales. 

PRINTED ON UNION MADE PAPER 
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Continuity in transportation services is in everyone's best interest. Therefore, 
it's imperative that all available information is closely scrutinized before 
any rail line is sold. We believe that House Bill 861 is a step forward 
in examining and studying the impacts of rail line sales on communities, 
businesses, shippers and workers. We urge that you support House Bill 861. 

'. 

SENATE JUDICIARY .... 
EXHIBIT No. __ -....b=--__ _ 
DATE..._-#-t/_-~7_-..!:..~..!-7 __ 
BIll NO. /1.15 . 9' ~ I --&....;.-'-=-.;...=-.=:...:..-



SENATE JUDICIARY 
MONTANA CONSU11ER COUNSEbHI43IT NO'_-:r'-7~_ ...... 
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DATE '74! LL 7 ' _ (.{L 34 W, SIXTH AVENUE 

HELENA, MONTANA 59620 
BILL NO !Ill 84~ ( 

--STATE OF MONTANA------
JAMES C, PAINE 
CONSUMER COUNSEL 
TELEPHONE (406; 444-2771 

April 6, 1987 

LEGISL.';TIVE CO~;S·_·~·~ER CO~~ITTEE 
SE:; CHET ELAYLOCK 

S=::: STA!'; STEPHENS 
:=iEP JOE QUILIC: 

REP E.';RL LOR":' 

TO: Subcommittee on House Bill 861 - Business and Labor 
Rep. Bruce Simon, Chairman 

FROM: James C. Paine, Montana Consumer Counsel 

RE: Comments on House Bill 861 

The Montana Consumer Counsel supports this bill out of a 
concern for shippers and receivers on the purchased line. In the 
case of BN's Sandpoint to Laurel line, there are approximately 50 
shippers and receivers on said line. 

The Montana Consumer Counsel stressed inclusion of the 
severability clause in this bill because we recognize the 
legitimate question regarding the constitutionality of that 
portion of the bill requiring purchasers to assume existing labor 
contracts. 

The Montana Consumer Counsel is not convinced that the 
disclosure provisions, however, run afoul of the Constitution. 

Chamber of Commerce witness, 
District Court Opinion lost by the 
currently on appeal to the Supreme 
that no corporation or public office 
on behalf of an individual. 

Steve Brown, emphasized a 
State Auditor's Office and 
Court. That decision held 

can claim a right of privacy 

The Montana Consumer Counsel, rather than relying on a 
District Court opinion, would rather rely on the Supreme Court's 
holding in Mountain States Telephone & Telegraph Co. v. Dept. of 
Public Service Regulation, 634 P.2d 181 (1981). The Court 
stated: 

":", ::c..'_.:.~ "~;J~.:::. ',-, ~'.'=_J.~:: 



"(4) We incline to agree with the District 
Court that the PSC would probably have 
applied equally the 'right to know' 
constitutional provision and required 
disclosure whether it had before it an 
individual or a corporation. Nevertheless, 
we put this possible corporate classification 
to rest, as an unequal application of the 
right to know provision, by stating that the 
demands of individual privacy of a 
corporation as well as of a person might 
clearly exceed the merits of public 
disclosure, and thus come within the 
exception of the right to know provision. 

We are reinforced in this conclusion by 
Mont. Const., Art. II, Sec. 10, which states: 
'The right of individual privacy is essential 
to the well-being of a free society and shall 
not be infringed without the showing of a 
compelling state interest. '" (Ibid. at 188) 

The question is, once information of a proprietary nature is 
submitted to the Attorney General, PSC, Department of Commerce or 
the Montana Consumer Counsel, can those agencies withhold 
disclosure of same to the public? The Montana Consumer Counsel 
submits that currently, there exists sound legal reasoning that 
concludes, yes, it could be withheld, if the individual privacy 
of a corporation outweighs the merits of public disclosure. ~ 

The Montana Consumer Counsel submits that providing this 
information would assist the agencies in determining the adverse 
consequences, if any there be, on the remaining 
shippers/receivers. While under an obligation to not divulge 
such information, the knowledge of same could be very valuable in 
the discovery phase of any resulting litigation, e.g., efforts to 
enjoin the sale or complaints regarding the discriminatory nature 
of rates or in the providing of service. 

For these reasons, the Montana Consumer Counsel supports the 
concepts embodied in House Bill 861. 

SENATE JUDiCIARY 
'II 

EXHIBIT No. __ ,,-7~== 
DATE 1= - 1-&, 7 

BIll NO.,_..LflL.I ...... B"'-l.~l/,"""/~ 



~ 
uoRed tpoospDPIatIDn unIon 

TESTIfoDN BEFORE 'mE tDfrANA STATE SENATE 
JUDICIARY CCMUTTEE 

APRIL 6, 1987 

SUBJECT: HB 861 

Mr. Chairman and Members of the Committee, 

SENATE JUDICIARY 
EXH,JiT NO._.i.A .... '_' ___ _ 
DATE (0d ;/I/! /987 
BILL NO hilA At) / • 

My name is Gary Blakely, I ~n Local Chairman and Secretary - Treasurer of united 
Transporatation Union Local 685 in Livingston. Thank you for allowing me to 
testify in favor of House Bill 861. I represent 134 Trainmen stationed in 
Livingston. We are concerned about the secretive nature of short line sales. 
Many of these sales are believed to be paper .:sales used as a means to rid the 
railroad companies of their union contract. The BN has stated that high labor 
costs have made the Southern Line marginally profitable. They say this despite 
showing a profit increase from $113.5 million in 1978 to $551.3 million in 1984. 
The 1985 contract provided the BN with an average 20 percent reduction in 
overall pay for operating employees. Instead of using this savings to reduce 
shipping costs, it was, according to our sources,used to finance an 8 percent 
raise for 1985 salaries of upper management. In October 1986 a letter was 
written to the company by my predecessor, Rep. Robert lY. Raney asking the 
company to si t down and negotiate a short crew agreement.' This would cut the 
size of the train crews from four to three. A 25% savings in labor costs to the 
company. This letter was sent before the pcoposed sale was announced and to this 
date we have not had a formal reply. We feel this is finally a way for the BN to 
rid themselves of the railroad so they can reap the profits from the land 
grants. 

We are further concerned by the proposed buyers lack of resources to back 
the proposed new company in the event of a catastrophic accident. If the company 
is starting on borrowed money one derailment could bankrupt it. By allowing the 
BN to remove their resources from the Southern Line will not make for better 
service but will jeopordize the solid foundation that is already in place. It is 
important for Montana'shipping future they know what is taking place. Thank you. 
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Testimony by Wayne Budt, Administrator, Transportation Division, PSC 

TESTIMONY - HB861 

SENATE JUDIC'A~ 
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I am appearing to~ay on behalf of the Montana Public Ser-

vice Commission. I am available ,as a representative of the 

Commission to answer any questions you 'may have with respect to 

this legislation. The Commission is generally frustrated with 

the actions of the Interstate Commerce Commission in rail regula-

tion, and supports the intent of this legislation. The Commis-

sion is carefully monitoring the continuing development of this 

legislation as it proceeds through the legislative process, and 

will enthusiastically enforce any obligations and duties placed 

upon it by the legislature. 



PUBLIC SEHVICE COMMISSION 

Clyde JarvIs, Chairman 
Howard Elli5, Vice Chairman 
John DfI!;.coll 
Tom Monahan 
Danny Oberg 

MEMorU~NDUM 

2701 Prospect Avenue • Helena, Montana 59620 .... 
Telephone: (406) 444-6199 

TO: Representative Simon, House Committee on Business and La
bor, Subcommittee Assigned to HB No. 861 

FROM: Timothy R. Baker, Staff Attorney, Montana Public Service 
Commission 

DATE: March 20, 1987 

RE: The Use by the PSC of the Information Provided to it Under 
HB No. 861 

The proposed bill provides that prior to the transfer of a 

line of railroad, the seller and buyer shall provide certain 

documentation to the Commission. This documentation includes a 

"Notice of Intent," which by definition contains the following: 

(a) A complete and accurate description of the identities 

of the buyer and seller. 

(b) A thorough description of the railroad line to be 

transferred. 

(c) A copy of the proposed sale contract, any market and 

feasibility studies, and a financial disclosure of the 

buyer. 

In addition, HB No. 861 requires that representatives of 

the buyer and seller "attend meetings" with the Commission, to 

respond to questions and "requests for information in the pro-

posed transaction." SENATE JUDICIARY 
EXHIBIT No ___ 9t-----

Consumer Complaints (406)444-6150 DATE. L/. ~ 7_=_8;. 7. cP 
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As thf' agency responsible for the general supervision of· 

illl railrouds operating within this state, it is the Commis-

sion I S responsibility to insure that these railroads provide, 

muintain una operate sufficient train service for use by the 

citizens of the State of Montana. In general, sale transactions 

involving railroads are reviewed by the Interstate Commerce Com-

mission (ICC), pursuant to the provisions of the Staggers Rail 

Act of 1980. 

The Commission will use the information provided to it un-

der HB No. 861 to assess the impacts of the sale upon the obliga-
'. 

tions of the railroads under applicable state laws. To protect 

these state interests, the Commission must ofte~ scrutinize ac-

tions taken by a railroad to insure that its ability to perform 

its duties under the law have not been impaired. If a review of 

the information provided reveals that the transaction may be 

harmful to state interests, the information would also be very 

helpful in persuading the ICC to examine the transaction and if 

necessary, attach such conditions to the sale as are in the in-

terests of the state. In addition, and as part of its responsi-

bilities, the Commission is empowered to establish rates for 

intrastate rail transportation. After such a sale transaction, 

there would exist a new rail carrier, which would probably need 

to establish intrastate rail rates. The information provided to 

the Commission under HB No. 861 would be of great assistance in 

reviewing any tariffed rates that are filed. 

EXHIBIT No._ ..... 9'--__ _ 
DATE 4 - 7-87 
BILL NO. /I. B. 8'4 I 
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SENATOR FRED R. VAN VALKENBURG 

HELENA ADDRESS: 
CAPITOL STATION 
HELENA, MONTANA 59620 

HOME ADDRESS: 
219 UNIVERSITY 
MISSOULA, MONTANA 59801 

March 3, 1987 

Darius Gaskins 
President, Burlington Northern Railroad 
3800 Continental Plaza 
777 Main Street 
Fort Worth, Texas 76102 

Dear Mr. Gaskins: 

DEMOCRATIC FLOOR LEADER 

COMMITIEES: 
LEGISLATIVE FINANCE 

COMMITIEE 
JOINT RULES COMMITIEE, 

CHAIRMAN 
SELECT COMMITIEE ON LONG 

RANGE BUILDING & PLANNING 

Recent news reports in The Missoulian, my local paper, have indicated 
that a sale of the BN line between Sand Point, Idaho and Laurel, Mon
tana is imminent. Those reports mayor may not be accurate, however, 
many Montanans, including many legislators, are very concerned about 
the consequences of the sale of this portion of the ·BN line. Since 
the legislature is presently in session, I believe it would be helpful 
if you could come to Helena prior to the completion of any negotiations 
on this proposed sale to discuss legislators' concerns on this issue. 
As I've indicated previously, I believe that Montanans want to have a 
good working relationship with the BN. However, the uncertainty and 
lack of knowledge about the possible sale are of legitimate concern. 
Your willingness to discuss these issues prior to a sale would be very 
helpful in fostering that working relationship. 

Thank you for your consideration. 

Y0r;;ilYtL J 
Fred Van Valkenburg 

FVV / tv 

cc: Senator Norman 
Senator McCallum 
Senator Aklestad 
Representative Marks 
Representative Vincent SENATE JUDICIARY 

EXHIBIT NO.-....t./...:{):...-__ _ 

DATE/]Ds" t'f 7 /98"7 
I . f'l/J 

BtLL NO IT (C, 
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SENATOR FRED R. VAN VALKENBURG 

HELENA ADDRESS: DEMOCRATIC FLOOR LEADER 

COMMITTEES: CAPITOL STATION 
HELENA, MONTANA 59620 

HOM E ADDRESS: 
219 UNIVERSITY 
MISSOULA, MONTANA 59801 

March 30, 1987 

Mr. Dennis Washington 
P.O. Box 8182 
Missoula, MT 59807 

Dear Mr. Washington: 

LEGISLATIVE FINANCE 
COMMITTEE 

JOINT RULES COMMITTEE, 
CHAIRMAN 

SELECT COMMITTEE ON LONG 
RANGE BUILDING & PLANNING 

The Legislature is considering a bill (HB 861) which would affect 
the sale of the Burlington Northern's southern line from Laurel, 
Montana to Sandpoint, Idaho. The press reports that you are cur
rently in serious negotiations with BN regarding that section of 
line. 

I feel that we as a legislature need some information from you to 
insure that we have all available facts before acting on HB 861. 
I would appreciate you responding to the following questions as 
soon as possible: 

1). Are you negotiating the purchase of the BN route in 
question? 

2). Does that route include the line from Whitehall to Butte 
over Homestake Pass and between Helena and Great Falls? 

3). Do you have any problems with the public disclosure 
provisions regarding the sale currently in HB 8617 

4). Are you planning on buying the Southern Route outright 
or do you plan on having B~ "carry the paper" on the 
debt as they did with Montana Western? 

5). Are you in these negotiations alone, are there other 
parties? 

continued 

SENATE JUDICIARY "

EXHIElIT NO._!.,;/O::.---
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Mr. Dennis Washington 
March 30, 1987 
page two 

6). When Montana Western went on line, it was a non-union 
operation. Other branch line operations, particularly 
in the south, were union operations with scale at ~5-90% 
of current contracts, but with significant changes in 
work rules. Do either of the above descriptions reflect 
your approach to the Southern Route, or do you have some 
other approach? 

I would appreciate your quick response to these questions. With 
the answers in hand, I am convinced that the Legislature can make 
a more informed judgement on HB 861. 

Thank you. 

FVV / tv 

cc: Governor Schwinden./ 
Sena tor Norman"'/ 
Senator Aklestad./ 
Representative Marks/ 
Representative Vincent / 

" 

SENATE JUDICIARY 
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WASHINGTON CORPORATIONS 
DennIs R. Washington - ChaIrman 

101 I'JTERNATIONAL WAY 

POST OFFICE BOX 8182 

\1ISS0ULA, MONTANA 59807 

TELEPHONE 40617288118 

TWX 910·963·2044 

April 2, 1987 

SENATE JUDICtARV 
Senator Fred R. Van Valkenburg 
Capitol Station EXHIBIT NO.-------
Heiena, tviontana 59620 DATE -

Btll NO_-----
Dear Mr. Van Valkenburg: 

Thank you for your letter and for providing me with the opportunity to 
address the issues concerning my potential involvement in the acquisi
tion of Burlington Northern's southern line from Laurel, Montana to 
Sandpoint, Idaho. As you know I do not em~loy anyone to lobby for me 
in Helena, being philosophically opposed to such practices. However, I 
am concerned about the potential impact of HB 861 and appreciate your 
approach of "going to the source" rather than legislating";in the dark. 

The following is in response to your specific questions: 

1) Yes, we are negotiating the purchase of the Laurel, Montana to 
Sandpoint, Idaho line from Burlington Northern. 

2) The specific branch lines and associated rail assets to be 
acquired have not been completely and specifically identified; 
however, we do not at this time anticipate purchasing the White
hall to Butte and Helena to Great Falls lines. 

3) The public disclosurf! and notice requin~ments of HB 861 arf! 
alarming and chi lIing not only to myself but, in my opinion, to 
any potential private purchaser of a rail line in Montana. These 
pl-ovisions would require the public disclosure of information 
that is valuable, sensitive and proprietary and for business 
purposes must remain confidential. 

4) Our present proposal as submitted to Burlington Northern is 
premised on a cash purchase. The purchase price would be funded 
through a combination of equity and debt; the debt portion would 
be obtained from major money center banks. Burlington Northern 
would in no way be involved in any financing or have any ownership 
interest in the new company or its assets. 

5) Additionally, Wertheim Schroder & Co. will have substantial 
ownership interest. Wertheim Schroder & Co. is a major investment 
banking firm in New York. There is also the possibility that the 'l1li 
lending institutions would have options to obtain small ~trAtl' ' 
positions. Juu.~ ..... ( 

EXIIIBIT NO._ 10 
DATE... jl- 7 -t?7 



6) The operating and business plan would be similar to the approach 
taken by MidSouth Rail Corporation, which Werth~iP1 Schroder & Co. 
assisted in structuring and in which company they are also an 
equity participant. 

This plan anticipatl'ls a unionized work force utilizing primarily 
the ~~dsting Burlington Northe:-n ~mployee pool. The averaqe pay 
scale would in all probability be in the range of 80-90% of 
current wages. For this proposed railroad to have economic 
viability there would have to be significant altel-ations of the 
current work rules. 

If we acquire this line, it will be through a newly organized corporation 
controlled by me with the intention of having a long terr~ Montana 
controlled and operated business. 

I hope that this information will be helpful. In light of Montana's 
tarnished business reputation I think that it is very important that 
legislation such as HB 861 receives cnreful and thorough <.:onsideration 
and that any action be based on informed decisions. 

DRW/hv 

SENATE JUDICIARY 
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CDnAgra 

Flour Milling Division 
309 West Stanton Street. P.O. Box 723 
Fergus Falls. Minnesota 56537 
Telephone (218) 736-7581 
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TO 1',1HOH IT I·JAY CONCEmI: 
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I Irvin Buchholz Eanager of Con A:rra Inc., Fer;:us Falls, .t-ir-!. for the 
past 20 years have been the Plant Nana:;er. 

.. As a result of our rail line beco!Il:i.n~ a short line rr..il'iJay namel¥ 
OHertail Valley Railroad ru."'1ning frem Dil:·[orth l,z,r to Avon H·T, approxitmat1y 
176 miles of -I-.rack. 

" 
Since the short. line railroad has started operating, the ser"lice on this 

line has deteriora:t;ed, compared ;to EN's operations when the:" were'~serving us • 
., 

.>~ The new o .... .rner Billd.fohatt promised at. several different ,l!1eetinrs there 
would be a lot bett.er service and no demurraze or any kind f)i' penality 'Noulri 
he charged the shippers on t.:b..is line. Since he has taken over Con Agra Inc., 

., has been char::ed for the rr.onth of Janua~r 19~7, !~;6360.00 denurrage bill. This 
one months derr.urra:e char:--e :s more th9n '.'/e have~'!xlid at this location for the 
past several years. 

Since the short, line operation be:an se:l."vice,there has heen no maintenace 
to the -I-,racK, because t.hey no lon:;er have a sect,ion crew anywhere on the line. 
Also, there is a safteJr fact.or involver!, they haye no one flaeging the crossing 
when t.he en~ines are doing the switchin~ as our P.".ill is located downtown 
Fer~us F3.11s, :.~!., IDd t,l:ere 5 s several busineSS places where people "/alk and 
drive over tl:is crossi.."~£, d."J.ily. 

:;r experience with shor+, line r::J.:i.1 seY""ice h;:.s been ver',{ undesirable and 
recommend :e:,:is lat.ion :0 prot.ect. the p:...blic' s interest. 

I3/rk 
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Un':Jn Pacific Rallroao 
MI:'5~vrl PaGlflC Rtlilroao 

The Honorable Joe Mazurek 
Chairman 
Senate Judiciary Committee 
State capitol 
Helena, Montana 59620 

Dear Senator Mazurek: 

April 7, 1987 

We have reviewed the am~nded version of House 
Bill 861 regarding railroad short line sales. Although 
the legislation raises fewer concerns than the prior 
version, we continue to oppose the bill. Before detail
ing the reasons for our opposition, we woulo like to 
make it clear that Union Pacific, were it to carry out a 
sale in Montana, would work closely with the State of 
Montana, sharing with the state information that would 
be of assistance to the State in evaluating the policy 
implications of any such sale. This is the approach we 
have taken in those states where we have either made 
short line sales or have announced such plans. 

With that understandinq, we have several 
concerns about the bill. Fresently incorporated in the 
bill in Section 3 (2) is the term, "LABOR AGREEMENTS" 
when referring to copies of the documents required by 
the various state agencies. This may lead one to assume 
that the new owners are to negotiate labor agreements 
with the current employees on the line or with new 
employees. These situations may not occur in a short 
line sale, therefore this requirement is unnecessary and 
confusing • 

AlIlO, Se-r.:tion 3- (2) re-q\lire. that "e.nyme.rk.et 
and feasibility studies" be provided to the named state 
agenOieG4 This material (produced for the internal 
consumption of company decision-makers), is not neces
sary for the state in determiriing the public interest 
that may be involved. These studies contain data and 
projections about traffic provided by shippers and 
evaluate the future business potential of such shippers. 
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They also contain information about a railroad's market
ing strategy that should be kept confidential from 
other railroads and truck and barge firms. A company's 
internal marketing and feasibility studies should not be 
subject to involuntary disclosure to state agencies as 
part of a line sale. We have similar concerns about 
mandating the disclosure of the specific terms of a 
contract between the buye~ or ~eller of a rail line. 
However, we would, of course, be prepared to 4isQUGG the 
general terms of any arrangement to sell our trackage in 
Montana to interested state officials. 

We find "the requirement "1:hat information 
contained in the notice of intent and required attached 
material be kept confidential insufficient to guarantee 
the absolute confidentiality of this material given the 
wide distribution of the information as described in 
section 2 (1). Also" it is unclear to us how the 
requirement for confidentiality can be met if meetings 
are held as contemplated in Section 2 (2). Given the 
number of public officials involved it is uniikely the 
public and/or the media could be barred. . 

Although we continue to oppose HB 861 as 
amended, we reiterate that it would be our intent to 
closely work with state officials to iaentify and 
discuss the various public policy issues that would 
arise if we initiated a short line sale. 

Thank you for your consideration of our 
position. . 

Sincerely, 



BUdLiNGTON NORTHERN INC. 

JOHN N. ETCHART 
Vice President 

April 6, 1987 

The Honorable Joe Mazurek, Chairman 
Senate Judiciary Committee 
Montana State Senate 
Capitol Station 
Helena, MT 59620 

Dear Mr. Chairman: 
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This letter is written to inform you of 
Burlington Northern Railroad's position on HB 861, a 
bill to be considered by your committee. Attached is a 
copy of a letter from W. W. Francis, Regional VP for 
BNRR's Seattle Region, dated March 16th to . 
Representative Les Kitselman, chairman of the House 
Business and Labor Committee on this proposed 
legislation. 

As you can see from reading Mr. Francis' letter to 
Representative Kitselman, Burlington Northern 
vigorously objected to HB 861. Although the bill has 
been substantially amended since that letter, many of 
those comments are still relevant. In its present 
form, the legislation continues to pose significant 
problems. 

Shortline railroad operations will playa vital 
role in Montana's transportation system in the future. 
A shortline can provide improved service at highly 
competitive rates on track segments where the traffic 
volume is so light that a Class I railroad would have 
trouble continuing to operate. Many Montana rail 
segments fit this description. 

The notice and disclosure requirements of HB 861 
in its present form would impede any prospective 
purchase of a shortline in Montana. The notice 
provisions are burdensome for their uncertainty, while 
the disclosure provisions require a buyer to reveal 
sensitive and valuable business information. 

Further, those provisions are in conflict with 
federal law so that even if the Montana legislature 
were to enact them, it is unlikely they could withstand 
a Constitutional challenge. HB 861, if enacted, will 
again give Montana notoriety in its treatment of 
railroads as no other state has such a law. 

Burl ington Northern IncJSuite 200/36 North Last Chance Gulch IHelena. Montana 59601/406-442-1296 
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POI' thef:0 r('a~or.:~, I hope thaJc vour committee will 
recommend that the hill do not pass.- If such is not 
the cas(', the bill should be amended so that it doesn't 
have the effect of discouraging shortline operations in 
this state. 

Yours very truly, 

JO~~~~~ 
Vice President 



UNION PACIFIC RAILROAD COMPANY 

MICHAEL H WALSH 
CHAIA~IAN "r<D 
CHIEF [):ECU itVc OFfiCER 

March 13 , 1987 

Representative Les Kitselman 
Chairman . 
Montana Bouse ausiness & 

Labor committee 
Montana Legislature 
Helena, MT 59601 

Dear Mr. Chairman: 
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U16 DODGE STREE1 
OMAHA. NEORASK}. 6817,. 

I am writing to convey Union Pacific's oppo
sition to H.B. 861, which would impose a number of onerous 
requirements on the sale of railroad branch lines. We 
hope that you and the Members of your committee will 
decide not to advance this proposal. 

Union Pacific is not currently in the process of 
selling or abandoning our line from Pocatello, Ioaho, to 
Butte. If future considerations so warrant, however, H.B. 
861 would have the effect of forcing us to abandon rather 
than sell our trackage in Montana. 

since the Staggers Rail Act was enacted in 1980, 
some 133 new shortlines and small regional railroads have 
come into being. In many instances, these carriers have 
taken over trackage that larger railroads could not 
operate profitably and that would otherwise have been 
abandoned. There is no question that the renaissance of 
small railroads has been a positive development. Both 
railroad jobs. and service to shippers locat~d on branch 
lines has ·been preserved. Today, nearly 400 shortlines 
~re in operation and employ about 12% of the total rail 
~ndustry work force6 

H.B. 861, by requiring that a n~w rail carrier 
"succeed to and be bound byll the selling railroad's 
collective bargaining agreements, would kill most branch 
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line sales. The key to the success of today's shortline 
is lower operating costs. ~lile a number of shortlines 
are non-union, many others have retained labor organiza
tions hut have negotiated more flexible collective bar
gaining agreements. Small railroads cannot afford to 
narrowly limit the duties employees can perform on the 
basis of craft specifications. It is highly doubtful that 
any line would be sold if purchasers Would be forced to 
inherit the high operating expenses that provokea the sale 
of the trackage in the first place. 

The requirement under H.B. 861 that an acquiring 
carrier succeed to all rights and d'uLies to a shipper 
could also cause' problems, particularly with respect to 
contract rate agreements. The contract language could 
discourage carriers from entering" into favorable rate 
agreements with shippers because of the uncertainty of 
potential liability if ownership of a line is transferred 
and the acguiring carrier is unable to fulf~ll the terms 
of a contract. In addition, any contract arrangements in 
effect at the time a line is sold WOUld, as a practical 
matter, have to be renegotiated since a carrier purchasing 
a branch line would not, for example, be able to provide 
line-haul service. 

Shortlines have not experienced significant 
difficulties in negotiating rate and route arrangements 
with their connections. Favorable arrangements are as 
much in the interest of the selling carrier as the pur
chasing carrier since the selling railroad stands to 
benefit by continuing to participate in the freight 
traffic that the acquiring carrier originates or ter
minates. Because of the imoortance of rate and route 
arrangements to both parties, these issues are generally 
negotiated prior to sale. A recent survey of shortlines 
by the Interstate Commerce Commission supports the asser
tion that shortlines have generally been pleased with 
their relationships with connections. Of the 127 shortw 

lines and small railroads responding to the survey, 122 
rated their relationships from fair to excellent or had no 
comment. 

Finally, we are concerned that H.B. 861 would 
require a selling and a purchasing railroad to go through 
a detailed procedure involving the production of signi
ficant information about the transaction, including 
responding to requests for further information. This 
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complex procedure could greatly delay the consummation of 
branch line sales and force the selling carrier to absorb 
additional operating losses which could be avoided through 
abandonment. 

I strongly encourage you to vote against H.B. 
861. We believe that the substantial benefits of new 
shortlines for shippers, communities and shortline 
employees would be lost and Montana trackage abandoned if 
this legislation were to Qecome law. 

Very truly yours, 

cc: Members of the House ,. 
Business and Labor committee 

. ., 



LARRY E. LONG, Assistant Vice President Government Affairs 

March ,13 1 1987 

Y!A FEDERAL EXPRESS 

The Honorable Dennis Nathe 
Montana Representative 
Capitol station 
Helena l Montana 59620 

Dear Representative Nathe: 
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The Soo Line Railroad wishes to exp~eSG its 
opposition to H.B. 861. Many light density rail lines cannot 
support Class I railroad expenses. without a vial:)la sales 
possibility the only remaining option for a line unable to 
support existing expenses would be abandonment. The adver
sarial process ot abandonment benefits no one, not shippers, 
employeas or railroads. 

In the long run 1 regional and short line operators 
will preserve rail service and jobs. Iowa has a nU~6r o~ 
short line and regional railroads operating within the state, 
some of which have been operating tor several years. Should 
you ~ish to discuss the short line experience with a state 
official, I would suggest calling Les golland, Director, Rail 
and Water Division, Iowa Department of Transportation at 
(515) 2:39-1646. 

LEL/smh 

LELL.018 

Thank you for considering our views. 

Very truly yours, 

C':' . • ':~:.-t G-:-t:~'., . 
--=-. 

""' ... 
• 



.... ~ BURLINGTON NORTHERN RAILROAD 

The Honorable Les Kitselman r Chairman 
Business and Labor Committee 
Montana House of Representatives 
Capitol Station 
Helena, Montana 59620 

Dear Representative Kltselman: 
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2200 First Interstate Center 
999 Third Avenue 
Seattle, Washington 98104-1105 

March 16, 1987 

I write to reaffirm the comments I made at the hearing this morning. 
As I told you and your committee, J a!l1 the Regional Vice President of 
the Burlington Northern Railroad and I 'am headquartered in Seattle. 

r came to Helena to speak in opposition to HB 861, with most of my 
remarks directed toward Section 4 which would ~equire that the new 
railroad operator take on the labor contracts of the previous owner. 
This bill, jf passed, will have the effect of insuring that numerous 
railroad lines in the State of Montana will be abandoned at an acc~r
erated rate. Contrary to what some people may say, HB 861 will not 
forstall line abandonments. In actual fact, thIs bill wHi return us to a 
program of having no alternative but abandonment. Let me say this as 
clearly as possible: HB 861 imperils service on all low volume rail in 
Montana by precluding the most viable option. 

I became Regional Vice President in Seattle on January 1, 1983. From 
that date until July " 1986 (a period· of three and one-half years) 
BNRR effected the abandonment of 573 miles of railroad on the region. 
Those were 573 miles of railroad that the Burlington Northern was 
simply unable to profitably operate. All the rail and ties have been 
picked up and the railroad no longer runs through the communities 
along those 573 mi les. 

I gave you the miles of abandonment ending In July of last year. Why? 
Because our abandonment program on this region has, for aI/ practical 
purposes, stopped since that time. Our strategy has changed (as well 
as rules and regulations governing rail operations) to allow new 
operators to purchase and operate ralJ lines in a more economically 
efficient manner than the Burlington Northern can. 

Our biggest expense is labor and, on this region, it approaches 55% of 
total costs. The average hourly wage for a BurlIngton Northern 
employee in 1986 (including fringe benefits) was $26.41! $26.1I1 per 
hour. What chance of success would a new operator have if he had to 
take on the existing labor costs. The marketplace should drctate labor 
costs. 
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During the 3rd and 4th quarter of 1986, Burlington Northern sold two 
segments on the region to shortline operators. one In Montana and one 
in central Washington. 80th lines had a recent history of an eroding 
traffic base and under the old rules. at some point in time. would have 
been considered for abandonment. It would have been inevitable! 

How are they doing today as the first quarter of 1987 comes to a close? 
I am happy to report that both are healthy and doing well. The 
Washington Central has increased the traffic by 15% already. John 
Green told your committee this morning of the increased efficiency and 
higher traffic volumes on Montana Western. In many cases local opera
tors, closer to the work and the shippers, can do a better job of 
serving rail customers! '. 

Since the Staggers Act of 1980, some 133 new shortllnes have come into 
being. This is not a Montana phenomena and it ts. not a BN program. 
It is clearly an industry trend and today there are nearly 400 
shortlines in the United States. 

HB 861 gives the Montana Legislature an important choice: (1) Pass 
the bill and eliminate the possibilities for. future successful short line 
operations in Montana and return to a program of line abandonments, or 
(2) Defeat the proposal and give the signal that Montana understands 
the Importance of maintaining economical, efficient rail service through 
an entrepreneurial approach that is proving successful all across the 
United States. 

I urge you to NOT PASS HB 861. 

Sincerely, 

A.ti. J/l~~ 
W. W. Francis 
Regional Vice President 

wwf/g3171 
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April 6, 1981 

The Honorable Joe Mazurek 
Chairman. Senate Judiciary Committee 
Montana State Senate 
Capitol Station 
Helena. MT 59620 

Dear Senator Mazurek! 

My name Is John Greene. I am president of Montana Western Railway, 
a short line operating between Butte, Montana and Garrison, Montana. 

I wish to express my opposition to HB 861. I believe that passing this 
legislation is both poor policy and poor law. 

First I I don Il believe reporting to four or five state agencies by the 
individual purchasing a new short line can be· considered reasonable I 
and with Montana's open meeting law. will certainly not be confidential. 

In our own case. we purchased the Montana Western in September of 
1986 and before the final agreement was signed, we voluntarily advised 
the Governor. the Department of Commerce and the PSC of our intentions. 
For any short line to do otherwise would certairily be short-sighted on 
the railroad's part because any new short line needs the support of both 
state and local governments to succeed. 

The reporting requirements of this legislation are unreasonable. In 
purchasing a short line the prospective buYer spends thousands of 
dollars in developing a purchase contract. operating plan, business plan 
and financing to purchase and operate the new railroad. 

In our case nearly $70,000 was expended on this, and that does not in
clude the hundreds of hours the staff expended in developing both the 
business plan and the operating plan. For the state to require a new 
OWner to provide this information to numerous state agencies and risk 
this all becoming public knowledge through leaks or Montanals open meeting 
law is totally unreasonable. 

Th~efore, ~~ontana Western strongly opposes this legislation. 

\ . . '\..k ~ L~~ ___ ---'-, 

J. . Greene, President 
Mont a Western Railway Co. 

JWG/jdr 

7001/2 Rallro&d St. • Butte, Montana 59101 
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Senator Joe Mazurek 
Chairman 

ATTO"N~Ye AT LAW 

SUITE ecc 
1350 Nt:w YORK AVt:NUE. N.W. 

WASHINGtON, D.C. 20005·-4'~1 

(20Z) eze·2000 

TEL.£COPIER (aoa) GU-.OII 

April 7, 1987 

'. 
Senate Judiciary Committee 
Montana State Senate 
Capitol Station 
Helena, Montana 59620 

Dear Mr. Chairman: 

OTTO oJ. "'UltI. 
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O.COUN.&1. 

MA"'YLANO OF'nc£ 

SUITe: Sl05 

ARTeRy PI.AZA 
7200 WISCONSIN AVENUe: 

!lETHESO .... MO 20a,. ... cw 
(:aOI) IIIJa-osse 

This letter is written on behalf of the Montana Western 
Railway Company, Inc., which we represent as special railroad 
counsel. My specialty practice is the representation of short 
line and regional railroads, particularly in all matters 
related to the acquisition of rail property from large 
railroads. I have represented each of the purchasers of four 
properties of the Burlington Northern Railroad in transactions 
that were concluded within the last year: the Montana Western, 
the Arkansas & Missouri, the Washington Central and the Otter 
Tail Valley Railroads. 

The purpose of this l~tt~r is to comment on H.B. 861 as 
recently passed by the Montana House of Representatives, which 
is now before your committee. The essence of this bill is that 
it would require that notice of and information with respect to 
a transfer of a railroad property be given to various state 
agencies and officials, and that representatives of the 
purchasing railroad attend meetings with such agencies and 
officials in order to respond to questions. In my judgment, 
this bill is flawed procedurally, legally and as a matter of 
public policy. 

Procedurally, the bill leaves a purchaser completely 
confused as to when materials must be filed. In particular, 
there is great uncertainty as to when a contract is "proposed.-
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We also doubt whether a "proposed R contract is of any value. 
Would a buyer's proposal to Burlington Northern to acquire its 
mainline for one half its value be a serious ·proposal w which 
is likely to be consummated and thus warrant the State's 
concern. 

In addition, we have grave concern over whether, in fact, 
the information supplied to State officials will be kept 
confidential and, if revealed, what compensation would be 
awarded to the aggrieved party for the breach of 
confidentiality. Our experience is that such information is 
not kept confidential and that its release severely damages the 
party supplying the information. Fur;hermore, the requirement 
for the provision of information is premature: labor 
agreements are not negotiated until well after an agreement is 
signed and serious feasibility studies cannot be done until 
rate and operating agreements are finalized~ ~us, submitting 
information at the proposal stage will not result in any 
meaningful analysis. 

Le~clly, Ocn~~eaa nca ,~nn~ea ~o ~ftO I~~orot~to Co~~orao 
Commission exclusive jurisdiction over rail earriers wi~h 
certain exceptions not relevant here (49 U.S.C. §l0501)~ 
Such jurisdiction includes the fower to exempt a transaction 
from the requirements of the Interstate Commerce Act where the 
Commission determines that application of the Act (1) is not 
necessary to carry out the transportation policy of the Act, 
and (2) the transaction is of limited scope or application of 
the Act is not needed to protect shippers from abuse of market 
power. In 1980, Congress established as a transportation 
policy that the Commission reduce requlatory barriers to entry 
into the industry. 49 U.S.C~ §lOlOla(7)~ 

." 

To that end, the ICC adopted On January 17, 1986, a new 
rule exempting new rail carriers seeking to acquire properties 
Of existing carriers from the review requirements of the 
Interstate Commerce Act upon a filing of a notice with the 
Commission. Ex Parte 392 (Sub NO~-l), 41 F.R. 2504. A copy of 
the Commission's order is enclosed for your consideration. In 
adopting this rule, the Commission specifically considered, and 
rejected, the requests of certain states to obtain prior notice 
and certain information with respect to the transactions 
covered by the rule~ Since the Commission has exclusive 
jurisdiction with respect to the subjects covered by H.B. 861 
and has exercised that jurisdiction, the State is preempted ~, 
from adopting a contrary law~ The u.s. Supreme Court has 
repeatedly affirmed this conclusion~ See Chicaio & N.W. 
Transp. v. Kalo Brick & ~ile, 450 U.S. jII (198 ) (iThe 
Interstate Commerce Act Is among the most pervasive and 
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comprehensive of federal regulatory schemes and has 
consequently presented recurring pre-emption questions from the 
time of its enactment~.~.ConsequentlY, state efforts to 
regulate commerce must fall when they conflict with or 
interfere with federal authority over the same activity.ft) 

In sum, in my view H.B~ 861 would not survive legal 
challenge. However, I also believe that its unreasonably 
burdensome requirements are in any event bad public policy in 
that they will prevent Montana from continuing to benefit from 
these regional railroad transactions~ Moreover, from my 
experience not only with the purchasers of the properties from 
Burlington Northern, but also from the approximately 40 other 
buyers we have represented, the beneficial provisions of the 
law do not require le9islation~ Both buyer and seller 
voluntarily go to representatives of the state or states 
affected by the transaction to inform them of the transaction 
and its expected benefits well in advance of closing. This is 
done as a matter of prudence and qood eommunity relations since 
neither party wishes to incur the opposition of the State or 
any of its subdivisions to the transaction. This was done in 
the case of Montana Western and would doubtless always be done 
by any prudent buyer and seller. Therefore, legislation is 
unnecessary to achieve if the objective of this bill is to 
require that State officials be given reasonable advance notice 
of rail sales. 

I hope these comments are useful. I regret that I am 
unable to appear personally before your committee at this time 
but I would be pleased to respond to whatever additional 
information requests you may have~ 

Cordially, 

R. Lawrence McCaffrey, Jr. 

RLM/jcs/7960D/7985 
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SERVICE DA E 
JAN 15 1986 

CLASS EXEMPTION tOR THE ACOUISITION ANO OPERATtO~ O~ RAIL t!NeS 
UNOER 49 u.s.c. 10901 

Oecidedr Docember 19, 1985 

Th~ commission adopts final rulo. exemptino ~rOm regulation all 
acquisitions and operations under 49 U.S.C. 10901, except 
where a class I railroad aDandons a line and another class I 
railroad then ae~ulre8 the.line wh.~e tho tr.nsactiQn 
results in a major market ext&nsion~ 

De~SION 

Sf THE: COMHI SStON I '. ~ 

on AUQust 29, 1985, w. pu~l1~hed a Notic. of Proposed 
Rules (NPR) (SO Fed. Req. 3f880) to sxempt from r.9u~ation 
acquisitions and operations / under 49 U.s.c. 109Q1. / 
·~oncarriers require Commission approval under section 10901 to 
~acqui=e or operata & rail line in inter~t4te comrnorc.. Existing 
carrhrs require IlPPJ:'oval under section 10901 to acquire or ... 
OOltrllt:e It line owned by • nonearriaC' and to acquit" and opet'at&'" ". 
~reYiously A~&ndoned 11n~s of an existinq carrier.JI 
Aoolicati~n Proa.-ConStruct., Aco. Or Ccer. R. Lines, 365 I.C.C. 
m-;-St81T982J (Ao~li.cat!.C'n ?!:oc.), ana H CoF.R. l~'SO.l. 
Section 10901 also ;overns 4 cnan~e in operators, The 
re;ulAe1ons qoverninq section 10901 transActions are set !or~h at 
49 ~.r.R. 1151). 

Th. N~R ~x~anded a ~roposlll !11~d bl Anaeostia , ~Ilci!tc 
Cwr? (APe) seek1nQ exem~tion tor noncarrier acquisitions and 
operations, ~hera th. noncarrior wOuld be a ClASS III carrier 
after com~letion ot the transaction. With One exception, the NPR 
propOsed !;Q exempt. froll\ reqtillltion all acquisit:ione and 
operations under 43 U.S.C. l0901. includin~: (1) Acquisition o! 
tr3ckage ~ights governed by 10901; (2) acqui~ition by A 
nonc~r~i&r ot rail propa~ty that would be operated oy d t~ird 
;arty: (3) operation by a new carrier ot r~il property ~cquirad 
~y.a third ~a~ty: And (~) a change ~no~er~tor5 on th~ line. The 
a~emp~ion would not apply when another class I "r5ilroad ~oandon3 
! l~ne And 3 class I rail~oad chen ~cquires tne line in a 
transaction that would rft~ult in a ~~jor m~rket Qxt~nsion as 
defined at 49 C.?R. 11SO:3(c). 

The NPR proposed to amend the re9ulations At 49 C.F.R. 1150 
~y ~dd1nQ Subpart ~, Exem~t Tr~nsactions. The pro?Qsod 
regulations required th~ .• ~I~n9 at a noeleB of 6x~mDeion that 

1/ The te::oms "acqUire- ~nd "operate" includ~ "intt!l:"'II'sts in 
railroad lines of a lesser extent than te& sim~le ownershlp, such 
as a lease or a right to cperate. 

2/ This ~roposal ~Oe9 not inc~ud~ ~~ilrc&~ ~onSt~uction, "~icn is 
also 90ve~ned by section :u901. 

3/ ~cc~isition of ~n lc=ive ~!:l l!~~ ~~~~~ ~Qth ~~~e~ ind s&l!Q~ 
at"~ c~cri"t"s ill tJov~.c'~Qd !>~ H '1.:5 .• :. lUnA SENATE JUDiCIARY 
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,",ould be effective 7 days after it r" fllnd. Tho Com:n1!SDion 
would puolish the notice in the F~dftr~l ~BQt8tar within 30 dAy3 
of the !i1ing. The NPR st~te" that the ~xftm~tion would ~e 
revoked 1f the notice contAined f~l$e O~ mi!Sleadin9 in!ormaticn. 

'~9 noted in the N?R tnst 1n recent years"most reque:Jt3 for 
authority under; secticn 10901 have been .xe~?,t.ions rather then 
applicct1ons, And that virtuAlly 41l Qf'the exemption reque.ts 
h~v. been g:anted. We coneluded tOntatively that 4 case-by-case 
handlinQ of these exemptions involved 4 burdensom. and 
unneCOSSAry expend1tu~. o~ tGsouree. bOth.by individual 
petitioners and ~y the Commission. w~ invited eOMMents on both 
APC's exem~t1on request and tho e~pand.d exemption proposal. 

Twwnty·two comment8 Wire f11ed,4/ the ov~rwhelming majority 
in sup~ott, becauso thOG4 parelos coneludeo that the .xemption 

• vould e~PGdit. and teduc. tne.costs of entry, help matntain 
service, and oliminate any uncertainty 1n n~90tiation. with 
potential purchasera, especially thoi. unfamiliar with the 
~eQulAtOry process. Some Stace aQ~ncies request that they be 
served with a co~y a! t~. notico, and ~r9ue that there 04 'a 
10noer cO~8nt period and that More financial and operational 
information should b. filed. The opposino unions arQue that this 

_ •• e~ompt1on 1s a drastic ch~floe 1n railroad reQulation without 
adequate su~port 1n the record.. Thay ~lso arQue that the 
Co~mi~sion should impose .~ploY •• protective conditions. 

As discussed ~elow, w. will a~opt the ~~oPQSal. The new 
r~lGs are set fortn in the Ap~endi~. ~ 

t"IlSiCUlL':OH }.lIO ce!le'!'U~::M! 

under 49 U.s.C. 10505, the Co~~ission ~USt exem~t 
trans.celons ~n8n reQu!At1on is unnecessary to i~~lem.nt the rail 
~r3n~por~~tion polIcy and-the rn~tter is of 11~ited scope or ~ill 
not result in an abuse ot markat power.SI Congress claar!y 
intenced that we Qrant exemptions ~nd rely on -after the ~actN 
remedies. inclUding revQcation,61 to cOrreCt any abuses of 
m4r~et power. The fundamental ~urpose ot the exeM~tion process 
was to allow the Commission to grant exemptions from those 

~/ Comments were ,filed by: AS50ciation of American Railroads: 
~outhern P4ciflc Tr~ns~ortAtion Company anc St. ~oui$ 
Southwestern RAilway Company: Tuscola & S49incw Bay Railway 
Co~pany. Inc.: Railtex Inc.; Inai~na 8i-Rall Corporation: Rail 
Management an~ Consultin~ Corporation, Il11nois Central Gulf 
Railroad Company: L. B. r05te~ Company: Jack~on & JOssup1 Iowa 
NOrthern Railway Co=panY7 Consolidated Rail Corpor4t1on; Am~rican 
Short Line Railroad A~aOci~tion: Hew York Oep4r~~en~ of 
7r~n$port~tion, Michigan OQpartment of Tran~portat1on· Ptnsly 
~ailroadg: General ElQctric C~edie corporation: Rail~~y Labor 
£xe~utive~' Associ~tion: Board of Trada o~ th~'tlty of Chicaoo: 
1l11n019 Oepartcent of Tran$port~tion: Alaba~4 ~Ublic Service 
Commi~sioQ: Illinois Commerce Commission: and United 
~rans~ortation Onion: 

!, fo~ a discu5aion of ~h~ ldgi5L~t1ve history of the 
\...:m:nission's ,:xe:1?Ci'll!: ~ow~r:. set) Si~~cns ':. ree, f:~7 :.2-:1 325, 
33~-342 I~_C. Cir. 19~2). 

Ii, ff_r._ ?,ep. 'i:J. 1430, 91;t.h COli.}., :!d sass. lOS : 4980). 

- 2 -
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requir~~onts o~ thu Act where do~egul&tion would be con~istent 
with the ~olicies o~ congr8s8.~1 

The use o~ exemption here fulfills this lOQi&lativu 
directive. ThiS class exemDtion is degigned to merely codify 
oxistino practice: oxe~pt1on is ~reeently the standArd method 
used to acquire Commisaion approval for .acqulsitione and 
operations. It 1s destcned to maet the nQvd for expeditious 
handling of A larQG number of request8 that are rarely opposed, 
In most instance., the tran84ctions under this proposal will 
1nvolv~ resumed or continued rail service with no chanQe in 
oper~tlons, This exemption 1s desiqnod to redUce r.Qulatory 
delay .nd coats. . 

Several prot.stant~ ar9UQ that the t1nding$ nuaded to grant 
an exemption under saction 10503 e~nnot b. made for all, Or 
subs tant1411y allt ac:quisitione and ~pet'l:It.f.Qns not"'t.\4rry Qovorn,Q 
by section 10901. They Cite two ca~ae to support this 
proposition, citing ri~4nce DockG~ No. 30~63, ch1c~oo Cen. & 
P.R.R. Co.--Purcnaso (?~~ti~nl Tr~eka 8 R1oht~: anc S~curltiQs 
xemotlon IC lC3qol, see :or ~OOl=lGd proceou:. n ~.C1S10n (not 

prine.d) serveQ S.ptemb.~ 17, 1985t And ~i"ance Oockut NO. 30439, 
Gulf ~ ~i9S. R.R. cor .-?urchas~ (Poreion) - ~X8~ tio" - T.C,G. 

_. R •• co., lGU nOt prlntea), 8erved anuary, • owelfer, 
in Gulf and-chlcAqo the Commission mAde th. required findings and 
grar.tid an exemption. The Cornmi$eion has yet to decide a lin91e 
case lnvolvinQ the type at li~ited transActions included here, in 
wh1ch it could not make t~e required :ind1ngs. However, the fAct 
that in t~e !uture ther~ may '~e a tew proposals out of hundreds 
~hat require an inv.stiQ4tion dose noe ~reclude U8 fr~m 
concluding t~4t re~~!.tion Q~ substantially all of tn~se 
t~~r.s&c~~ons i~ not ~~cessa~y to c~rry Que ~he na~ional rail 
;rans90r~3tion ~oliey. ~his conc!u~ion is complecely consistent 
with the leqislative directive concerning the Co~~ission'q 
exempeion po~~r. 

Under the new rule, class exemotions mav still be reviewed 
by ~~e Commission. ~ny affected ~arty c~n file a petition to 
revoke under section lOSOS(d) and attempt to sho~ that reQulation 
is necessa~y to c4r~I out the rail tran~portation policy. In 
riQht of the explicit legislative directive to grant exemptions 
and then rely on after-th~-fact remedies, includinQ revocation, 
th~ ~otontial Eor total or partial reimposition of regulation is 
al~&y$ present. ~cco.dinql" ~e reject ~cotastantsl ar~urn8nt 
that an ~:t8r-~ne-f3et re~edy is not satisf~ctory. Transact~ons 
unc~r trois ~lass exemption involve the t~ansfer of disc~ete, 
defined ?roperty that ~oYld not be ~lost· in the property of the 
ac~uir~r. ~hus, ~ny transaction could oQ reversed in ~hole or in 
~4rt, and we specifically reserve the ri9ht to ~equire 
civestiture to avoid abuses Of market power r~sultin9 from the 
t~~nsaction. or to re9ulate in accord ~ith tne ~rov1siQns of the 
ra il transporcatio." poltey. 

Some protest~nts fear that thi$ ~roposal will be used by 
class I railro~d~ to divest themselves of marQinally ~ro~itaole 
lines_ They are concerned that this will result.~n a transfer oe 
owner3nip to a ~arty ~ho is not financially viaole or lOdd to 
inferior service. The three C~Se3 cited to support thin concern J 
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Involy~d ~u:chane9 o~ lines th&t were being abandoned. S! tn 
these cases, if it were not for the operations by the snortlin., , 
r~il service would have ended at ~n earlier date, ~nc there was 
no neg4tiv. lm~aet On .ervice to the publi~ ~~ a result of the 
transactions. Additionally, Insolvency by three !mall railroad3 
.ttem~tin9 to i~prov. unprofitable lines ot ClASS I railroads 
that veto to be abandoned is not lndi~atlvQ ot the financiAL 
stability of numerous other shortlinea. 

Co~entor8' concerns about the finaneial viability of new 
carriers are not supported ~1 any epeclfic evidence. Illinois 
Department of T~ansPQ~tation s~atea that its roeord~ show that 
the COmmission has,apprOYGd 10 eXQQption potitlpns in Illinois. 
Six havo ~.sulted 1n apparently viablo 0po~4tionSJ the two 
carr1e=s that !&11e~ (prairie T~unk,and Pr.i~i. ContrDl) aequl~ed 
linelS that 1oI0r. beino abandon'ed J and t .... o did not. consumate the 
tr~nR~rrf~".. ~h!lo .e~e ~.w ~~~.~u~u mAY, ot eou~se, not 
succeed in revitalizing unpro~itable or mDrqinal lines, ve are 
not avare of many tha~ have failed. 

Moreover, loIe do not agree that the transfer o~ an active 
rail lin. under this exumption .... ould result in a ~de facto· 
Aban~onment, as aroued by SOme pro~.st4nta. Transfer of a lin. 
to a new carrier that can o~er&te ~he line mor •. eeonomicallv or 
more effectively than the ex1stinQ carrie~ s.~ves shipper and 
e~mmun1t1 intere3ts by coneinuinQ rail s~rvice, end allows c~e 
5011109 rAilroad to eliminate lines it cannot o?e=At~ 
economically. Transfer before a fin&nci~l erisfs (witn attendant 
plans ~o: abAndonment) hel~s assure eOnt~nued viablo service. 

rl"alLy, ve note thAt snortlin~s ar6 dependent on loc~l 
~~a~!ie :or :heir survival, and ~h~~ nAve a greater incentive 
~han class I c3r~i.rB to provide loeal 3ni?~er3 with serv1ce 
tatlored to their needs. ~otab!YI no snipper opposes this c!~ss 
exem~tion. Shortlinas frequently are Able ~o reouc~ o~er~~ing 
CQsts and thus teep rates competitive. rto evidence Was 3ubmit:ed 
to refute the tentative conclusion tn the ~PR at page 4 tn~t: 

The t~ansfer ot abandoned or underused rail 
property eor more efficient use by a railrcAd 
can be ~eneficial to the shipp~rs on tne line, 
to the community that the line runs tnrougn, and 
to tha s911i09 r~i1road. When a transfer 
OCc~rS, s~ipp~rs ~ecaive continued, i! not 
e~hanced service, while the selling railroad 
continues to receive the feeder trAffic 
Q.ne~ated by the line at its junction point with 
t~e new operator. 

w. 4ffi~ thi~ conclusion. 

~ne ~~~, at page 5, Also contained a clear 3tatement that 
em~loye. protoction woul~ not ba im~o$ed on this class of 
transactionsr 

~ .. 

9, ?~~i~!e Tru~k ~ailwAv-ACSui5i=ion 3"1 0oeraticn. 14S t.C.C, 
~J2 ~~1i:'; r:.~.~nr""~ ·;()CKer. ".J~. -.. I)()~~ • .. _'1 .... ·~ ~- .. -
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We have con~i~t8ntly rejected those ~e~ue~tS (for 
labor protwction), raaf!irming cu~ lon~-et~ndinc. ~nd 
jUdicially a~provQa policy o! not im~03ino labo~ protective 
cor.ditionG on acquisitions and opetatione under section 
10901. We have etated that the policy of ~up~ort!ng 
continued operation of ~bandon~d lines or Abandonable rail 
lines i. sa atronq that wo will not impose labor protection 
evon On .stablish~d cArrier~ acquirin~ or operating ~uch 
11nes. ~,~, T.nnQ~gee Central R • CO.-Ahandonmont. 
334 I.C.C. 23S-(T96 , An f nanc~ DOcket ~o. • Ace. 
of Line o~ Ch1ca 0 R.I.' .P. R • Co.-~t, Worth-Dalla~X 
(not printed), served Jun~ 3, 1962. It 8 our eecao ~hOC 
policy that the imposition of labor protective conditione 
on acquisitions and oporations under 10901 could seriously 
j~oparcH.=e the .conot:1ic"~ .o~ continued rail operations and 
result in the &b~ndonmenc of the pro~erty with the attlndant 
lose of bOth service and jobs ~n the line. (footnotG 
omitted.) In conclusion, w. would not imposQ ~rot8ctiv. 
conditions it an applie~t10n Or individual exemption wore 
flIed. we ~ro~oK. to follow that ~olicy ~hould this class 
eXlmption ~e adopted. * • * • 

The Co~mi5a1on's well " •• tab1ish«d discretion ~o im~osl lAbor 
~rot.ction under ~9 U.S.C. 10901 was reeently confirmed in ~ 
v. tce, 762 F.2d 106, III (O.C. C!r. 19a~), ci~ir.g Railw&v L~bor 
txeCUt~vss' Asft'n v. United S~~tes. 697 !.2d 28S, 296 (lo~n Clr. 
196'311 Sirr.;TIons '~.lli' 697 F.4:ci 326,340 (D.C. C~. 19a2), .and l!:. 
re Chicaco. 1111wauKIIII, St, P. Ii P. R.R" !;Sa !'.2d, lH9, 1169 ptn 
C:Or. ~§all, c.rc. ,=en~~c ... 55 [i',S. lOCO Cl~a2). The Rail .... ay 
Lacor EXlcutIves' AS~CclAtion (RL~A) and Uni:ed TranspO~tAtion 
~nion (UTUI offer no ~e~suasiva A~~umGnt that .~p1oyee rrQtaction 
un~er 10901 is manaato~/. In~tead, they Ar~~e that the 
CQrnrn1~S1on canno~ exp.rcisw its discretion oy making a class-wide 
finding thac employee proteceion will not be im?osed. If 
di3~r~tion eould not ba ex&rcisod by a class =inding. it wOuld be 
virtuallY Unpo~sible for en agency to use ~ulem4king instead ot 
individual adjudication in dea1in~ ~1th 4 particular c~tego~1 of 
cases. -{TJhe choice made betwQ~n proc&edinQ by'9QnQr~1 r~la or 
~y individual, Ad hoc litigation is one that lie~ primarily in 
~he in:o~ed di5c~etl0n of the ~d~inist=ativo 4gency,- SEC v. 
Chener~ Cor~., 332 U.S. 19~. 203 (1947). Accord. Vermon:-fankoe 
Nuclear POwer Corp_ v. ~4tur4l n~~ources Oefense Councii, 4JS 
u.~. 319, 5Z4-t25 (1978): ~a~lonal sma~l Sn1o~ent5 7re==ic Cont. 
v, 1££. 725 r.2d 1442, 1447-~a (~.C. C!=. 1~o4). 

Exorcising cue discretion to not i~po~Q employ~9 ~rotection 
on this class of transactions is consisc~nt with congre~sional 
intent. 9j In drafting the staggers Act. Con9~es3 chose not to 
burden ~ertain new oper~tors ~1th labor prot~ction costs. For 
e~ample. th~ acquir~r of a rail line under 4~ u,s.c. 10910, thQ 
feeder rail p~CQr3~. c~n elect to be eXQmpc from noa~ly all 

-. 
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provi~1one of the Into~9tate Commerca Act! including tho lAbor 
;lrotectioo 'Provis10tlG of 49· U.S.C. l0903.~/ 

Additionally. ~9 U.S.C. 10905, the prOVision 90vernin~ 
¢f:ers o~ financial assistanc., i~ silent on the issue of 
e~ployee DrOtection. After an analysis o! congressional intent, 
the COrn.ll\ission exerCised its disct"etion and did not impo~e 
employe. protoction on ~.ction 10905 transactions. Illinois 
Central Gulf R. Co.-AbandonMent, 366 I.C.C. 911 (19S31 aZ"d, 
§l~ v. I.C.C. 7~O t.jd 12& (7to Cir. 1985), 2encin9~. 
No. 85-438. Wo concluded at page 914: 

When this statute {I090S1 wa~ enacted, COnoress 
~tated that one of ita ~o41~w.s to aS4ist ~hippera 
whO are since~ely inte~eQt.d in improvinq rail 
service. (CitAtion omitted). {Em~loyee protective} 
conditions Are inconsistent ~ith these qoals sinco 
they will render acqu1s1~ion more costly ~nd, 
therefore, 40ter .t~orto which' otherwise are to~. 
encauraoed. (footnote om1tted.1 

E~ployQe protection 1s also 1ncon!i~tont with our go!ls 1n 
9r~nting thi~ class 8xe~ption ~nd wo~ld discourage acquisitions 
end operations that ahould be encouraQod. the record suppor~s 4 
conclusion that the 4cquirer would not bo able to ccm~lete the 
transection it those conditions w.r~ impos.d.il/. RttA A~C UTU 
hAve not demonstrated" need fo:, emplo~ee pro"E'i'c:elon either .. 1n 
pa~t ~ndividual exemption request& O~ 1n this cl~as e~e~~tion. 
T~er. is no reason to impose the ~otential ax?vn •• and burden Qf 
empLoyee protection on an ae~uirer where t~.re i~ not likely to 
~e a ~emonst=ated need. 

TO date mcs~ exempt1cns haVe involved ~bandoned lines, ~nd 
emplo'li8 ~rotecti'l. conditions had already ~een im~os.d on :he 
abandon1nQ·sell1nQ carrier in the abandonment p~oceedin~. tn 
th~Ge inseanC65 not in~o!vinq 4b4ndoneQ linos, labor ha~ on 
oc;~sion requestad that conditions be im~o~ed on ~ selling 
carrier. prior to the late 1970's, the Cc~~ission did not have a 
clear ~o11cy concerning imposing em~loy~e ?roteetive eondi~ions 
on a seller. With the bAnkruptcy of C~ica90, Rock Island and 
pacific Rail~ey Company, DeOtor (~llliam H. Gibbon~, Trustee), 
(Rock Island) and the C~icago, Milwaukee, St. Paul and Pacific 
Railroad Company. ~ebtor, many shortlines soU~ht ~o acqul=e 
~ar~inal Or a~AndO"ed lin6s. Faee~ with th~ need to encourage 
continuation of rail sarvice, the Commission adopted tn~ pre~~nt 
~~licy ~f not ~mposin9 conditions 

10/ Disctlssed in datail in simmons v. r.c.c .• ~ n. 5, At 
Ton. 

, , 
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On tho buyor or thQ se11ar. 12/ We roaQoned that tnoro Are COst~ 
a2leociAtod .... ith labor protect!cn; oIInd those COllts would result in 
an increaaed 5611in9 p%.'ice. 4'hus, the l1cquirer would indirec!:.ly 
~oQr thesw COSt5, In .ddicicn, in transActions under section 
10901, operations Are continuing and jQbS for rail vm9!ny~.s ~ill 
continue to be aVAilable. Thus, railroads Gawking to rid 
thgrnsolv8e ~f mar~in.l line" should be encouraged to sell to 
enippors, anortlines, co~unit1Qs, and oth.~ mainline carri9re 
who seek to continue operations over ·these lints. If labor 
proteetlve cond1~ione are ·imposed, the Qccnomic juati:1cation for 
transfer of & line i, diminished if not neqated. AccordinQly, 
tor theae :eA~on. and tho r ••• ons diseuaeed aboyo, no conditions 
will bo i~poa.d as a matter of courSR 00 tho sellar 1n & proposal 
usiog this ClASS exemption. . 

to view of labor's lack of demonQtr&tod need, the 
availability of revocation, conQrassional and Commission policies 
GncouraOinQ continued ~~11 o~erAtions, 4r.d the 11~elihoo~ that 
labol:" concUtionli WOuld jeopardize· tile traneaction And the 
economics of contin~ed opera~iQns, we will exercise our 
discretion and not impose employ~. proteceive condltions on this 
Clase of transactiona. 

tn 4n extraordinary case, a protestinQ lAbor union may 8eek 
protection by way of a petit10rt to revoke under lOS05(d). If ~n 
exceptional showing of circ~mstances justifying the !mpoeition of 
labor ~roeeCtion is made, the C=~~ission i. 8m90wered to revoke 
the exemption, in Whole or In part, And impose lAbor prot.celon. 
However, we will ~espond s~~marilr to unsupported or othv~~ise 
Pt'o ~ :-equests fo:: labor protection.· 

S.ver~l :ailroads ~r~ue that the Co~~iseion's authority to 
~mposo labor prot.c~ton is limited ~y the· plain language of 
sec~ion l090lee) to situations whe::8 a ·~ail carrier ~ropcs~rs) 
both to c~n5truct and operat2 a n~w r~ilroad line pursuant to 
this section." Cemonasi3 added.) tn view of our general holdinQ. 
WI!!! need not .and ·",iil not reso~v~ t.h1s hflrA. WQ nnrllo nnl~r .. ~ ... , 
W'IJ.~" arnencml!nts to the Inter:st4te Commerce Act reflect a 
d1sincl!n~ti6n towards routinely - imposed·labor protection, our 
re~ulatory authority is both eX9~ess And implied and early cases 
on the subject find implied authority to i~pose labor 
~rotection. ~ united States v. Lowden, ~oa U.S. 225, 239-40 
(1939) • 

~LEA 4nd o~u also argUe tn4c it Ls ·premature" to adopt an 
exemption th~t is At odds ~ith le~~l arguments made by R~EA and 
t'-:'t' 1:"1 sev~:-al caSeS ;;lending r~vi.eW'. !iOlllt'l(lt", ~er.dir.~ court: 
~a5~S cannot rest~ict an agency's docket in tho manner advocaced: 
settled principlRs of ~dministrAtive law preclude ~hat. .~e 
~dministrat!ve Orders Review ~ct (·Hobb~ Act~). 28 u.S.C. 2342, 
et sea., conf~rs -exclusive jurisdiction- on a.sin~l~ courc of 

" .... 
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ap~ea19't~ enjotn or sat 3side a ~~rticul4~ Commis~ion rul~ or 
order, 26 U.S.C. 2349. anc ~o StAY the AQency'e order ?enden~q 
lite or ~e~angntly. Id. T~~~ jurisdiction do~s not extena ~o 
Other Commission procoOO1ngs, even those premised on t.he validity 
of An ¢rder under judicial ch&11gnge. Thus, ~h. Commission i$ 
under no lOQal obl!~~tion to stay its.pres~nt ~dminietr4tive 
procevdinq until VArious COurt QaSes Are d.cid~d. Additionally, 
tho 4ryuments advanced in t~e cases citea by RLt~ and UTU do not 
persuade ua tnat the 1eQf! positions adopted in this oxem~tion 
ptOceed1ng are in error. I • . . -. 

~eA and UTa further ~h~lleno. th4 inclusion ot Mlncidental 
tr.c~age r10ht.- in this Cl~S8 8x.m9~ion. For olarity, va d~finG 
-incidental trllcka(lo riC1nt .• - 45 .A .qrant ot trackaQe riQhtlil by ene 
selle~, or the ae~1onm.nt of ttacka98 ~iohts to op.rate over the 
line ot a third party, that·oCcurs at tho time of the Acquisition 
Or opotation. ro~ tne rea.ons noted above, the pendinQ c~se 
citaQ by RL£A, RLEA v. ICC, Gt a1., D.C. Cir., No. 85.1443, doss 
not make our action premature (RL£A haG now moved to~ voluntary 
dismissal). Recently, in ~lack v. ICC, ~upta, at 110-11, 114-15, 
tho C.C. Circuit raa!!irm.a tvo SeV&n~h Circuit deci8ions that 
section 11343 90vern8 only transactions betwe~n two or moro 
carrie~8 (In Ro Chic3QO, Mil~auke~ St. P. 5 P.R~R •• ~, an~ 
r111nou v:-uri'rceo states, ~). thus. Ct'ACKAQ" r~:;nt.s . 
rnvolv1n; only one Carrlet or An A~:ndoned line Are pro~orly 

~
1nClUded in tnill cla~lI exemption. ~ 

A few Iit.tllI4 ~.I:' • .;.:..\ .... Ulo:l<.1 t.het; 1:n1a "ropo!l,al .... 111 result. 1.n 
& $nortened time pertoa for !o~~~nt ~8fore tho ~r~?ozal beccm"s I 
effect~ve. Generally, exemptions h4VO a 30~d31 ef!ec;ive d~tllJ 
ho~ever, many exempeions inclu~e a request !O~ an i~mediate 
ef!'ecti'/e ':iate t.hat is usually gt'anted. our experience has shown 
that there is generally strong support for individual ~xe~ption 
requests to be h~ndle~ ix~editiou51y so that rail service ~il1 
not be inte~ruotp.d. It h~s been our ex~e~ience that Affected 
Shippers ~nd communities ~ ~ ~ a longer perio~ for commen~, 
eVen ~hen the decision is effectiVe immediately. Althou~n the 
comment ~eriod is rarely used to oppose individual e~emptions, 
a fe~ State Aqencies nevertheless seek to have the propo~ed rules 
modified to include 11 notice and comment oeriod. We conclude 
that there has been no stlQ\litl9 of a benefit from a notice And 
~omment ?eriod that outweighs the benefit of expeditious 
handlin~. Doinq ~o would ~e i~consi~tent ~ith the intent of this 
class ex&~tion - ~o streamline current tlrr.>cedures. ~·;e r.ot:e 
thAt, as 4 ?rac~ical mAtter, State and local gove~n~ents rece1v~ 
actual notiee well before the ~ropo3Al is ~iled. Local lnter~st$ 
and ~over~m~nt entities are eften involved in the early stA~es of 
the~8 ~ro~osal~ and frequently ~rovtd9 fundinQ and loan 
guarancees. Additionally. no noeice is given today before an 
individual ex.m~tion request is tiled, and experience has snown 
that no hardship results. 

rinally, ~ft will clarify a statement tn the NPR thAt If the 
notice ofaxe~pcion cont~in~ false or misleading in~orm4tion it 
~111 be revoked. Consisten~ ~ith oth4r class-~~emptions, if the 
no~lce contains e~13c or mt~l~AdinQ info~~tion It is vo1~ aD 
ini~io (Sea 49 C.f.R. 1152.50(d)(31). ~Qvl)catio", as discussed 
above, is-; (emedy avail~ble uncer lQ50S(d). These oeti~ions ~ay 
be fildd ~u($uant CO ~9 C.f.H, Pa.t 11!S 0, P~4t llt? ~~ts 
"ino~ ~oal!~cation i3 included in tn~ final r~ld. 
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W~ also cl.~1fy that thia e~e~~t1on includes a chanqe in 
o~e'ators, either c4rrier or non-c.~riwr, if the lease ~.main9 ~ 
lnqnl ~rangaQtia~. 

. ~ number of ~A~ties suggested that the information r.qui~ed 
in th~ notice be cro~danad to 1nclud~ rnor~ 'detailod ~lnanc1al and 
operating ~ata. Others r.ques~ ~h~t ~e require, amonQ other 
things, n.90tat1~n bvt~een com~et!nQ .carrier~. w. h~v. reviewed 
our expurience under the many i~dividual exemption. proceedinqs 
~e neve dec1de~ to dAte. Ths VASt majority of theee CAsee have 
been prOCe88Qd with far less flnanei~l and operaeing information, 
to the apparent satisfaction of the effected ehi'pper and cat'rier 
parties. Moreover, tnose dire~tly tnvolv~d (lncludln~ the statu) 
Are, in feet, well AWAre of the fin:nciAl condition of the 
potential acquirer, expected traffic ~evenuos. volume and 
co~od~tles, as well as 1nt.nd~d c~.ration. 

We have considered th~ ~ropes~d rules ~ith those conclU8ions 
in mind, an~ will eliminAte propo6ed rules 11S0.33tf) and (h) as 
unnecessary and potentially mi31eadinQ. we al.o do not think it 
would be productive to impose a nagetiatlon requirement 1n all 
eases despite the f~ct thAt only the very rAre ease risos any 
com~etitive issues. While we ao not minimi:~ th.se ccn~erna, w. 
beli~v6 ~h. r~vQcAtio~ prccedurn is adequate and appropriate to 
hAndle the few unique cases, ~nd a ~Gtieion for stAy can al$O be 
filed in tho 8xce9tional CAse. We have 4nd will continue co 
hAndle these cases expeditiously. 

;-le ccnclude that exe:n;l':!.on of these t:'an!!!lAc!ions ,.,ill f"stu' 
• the rail erAns90t'tacion policy ot ~9 U.S.C. 10102& by minimi:inQ 

the need for r&d.ra1 re~ulatory'controL over the rail 
transpor~ation ~y$tQm, en~~rinQ the devalopmant and continuation 
?f a 50und rail tr~n$gortatlon ~y~tgm, fOB~e~i~~ =ound 6ccno~1c 
condi~1ons in transportation, reducing re9ulatory b~rriers to 
ent~71 and encouragi~g_etficient rail ~anagemenc. ~herefore, we 
find t~at the cone1nued regulation of 3cquisitions and operat10ns 
under ~9 u.S.C. 10901 1$ not n~cessary to carry out the national 
rail trans~ortaticn pOlicy. 

We further rind t~at thes~ trcn~actions will not result in 
an abuse of market power. pro?Qsals under this class exem~tion 
~eneral1y ~i1l maintain the status guo and will not c~ance the 
compp.titi~s situation. The ~ interests of 8h1~pers, 
co~unities, and carriers will be served by t~is exem?ticn 
because it ~ill result in the continuation of 5erv~ce that miCht 
Oth~.~~se ~e l05~. ~ccorcinglYI we ado~t t~e NP~. 

Other exomptions that may ~e relevant to a pro~osal under 
t~is Sub9act Are the class exem~tion fo~ control at ~9 C.F.R. 
1180.2(0)(1) and ~2}, and the exemption from securities 
~egul~tion at ~g C.~.R. ll75. 

We find: 

1. Regulation ot acquiSitions and oPQra~ion!!!l ot rail=cads 
under ~9 U.s.c. 10901 i~ not ncc~ssary to car~ out the raiL 
transportation policy and is not necessary to·protect Shi~~er$ 
from t~e Abuse of marKet power. 

SENATE JUDICIAR'l 
EXHIBIT No,_-'/.:;:r.3 ___ -_ 

DAT~E _-I.f_-......:7_-_&'~7 __ 
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2. Wa affirm the conclu~ions ~xpr9ssad 1n the ~PR thAt thia 
action will not have • signlfieant economic iopact on a 
substantial n~~b.~ of ~~all entities. because it iopos0s no new 
requirements 00 them. 

3. Th1~ action ~ill not siQn1ficantly af!ect either the 
quality of the human environment or enqrgy ~onQ.rv~t1on. 

Authori~y: 49 u.s.C. 10341, l050S~ and 10901, and 5 ~.s.c. 
553. 

tt 15 orclerod: 

1. we adopt the Notice of PropO~8d ~ulemakinq and Amend 
,art 1150 of tho Cod. ot Federal Rooulation~ .s eet forth in the 
Appendix to this decision. . . 

2. This docision !. effeetive rebruar/ 17, 1986. 

By the Commi8sion. Cha1~an Gr~di.on, Vice Chairman Si~~ons, 
Cornm1esionors Taylor, SterrQtt, Andre, taoboley. 4nd Strenio. 
Vice CnairmAn S1~~ons concurred wle~ A •• parat. expreasion • 
Comm1ssion.~ tamDoley concurred in ?art, ~nc dLssonted in pare 
with & ~oparat. expression. .. 

( SC:AL) 

. . 

James P.. Bayne 
Sec:-fttAry 

.-...... 
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---~----------.-----... -----------.--.-----------------------~---
~:~~ CEA:~~~U S!~MONS, ooncur~ini: 

! would have grentad the not!clt require!:1ent propcaed by eOllle 

State~. I cannot agree w1tb the cajority's conclu5iQn th~t ther~ 

h&~ been no ~how1n~ of a benefit trom a notiee and coroment 

period; R~cent11. Stat. soverr~~ntm'have b.como actively 

involved 1n attr&ct1ng new bu~1ne88ea and help1nS marg1nal 

bus1ne:ssos dread:! there. tlew t'1.1,lrlD&ds !:lay still have- to oompl.1 

. with cer~Aln 3ta~o laws or r,gula~1ons dealing with such cac~ers 

as 1nocr~oration. and some =&1 need help in t!n&r.cin; nev . 
opera~iona or locat1ng new shippers t~ their 11n~s. A si:ple, 

inexpens1ve not!cs provision directed toward desi~nated Stat~' 

rell opc!rat!ons. 

~~~:pc ror th~ s~all d13&gre~~ene axpressed above, I app~CVQ 

t~i. al~" .x.mpt1Q~. ~o ~~e ~eei~1e~ s~a;~=1 i~ ~ill d~~~U~~&6 

~nd ennanoe sev.r~l goal~ cr eha n~t!o~~l rail policy. !h~3 

~xe~pe1on ~s a.~i;ned to enooura~. v1able new class II! 

railroads. In order ~o ~ake the systec work, however, lar~e 

1ntere~t, large ra11ro&ds ~hould. when ~ossible, quote and 

partic1~4t& In joint r&t., whicn provid~ fair divisions to the1~ 

new short line oonnections. 

---:;8 

SENATE JUDICIARY 

• 
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I blliev. eXlmption is appTopriaea fo~ the cl.t, ot 

tr.nla~t!OD. ,'derally at.oeiatld vlth the •• tablilbaeqt. at' 

coneiauacion ol .bort lta& ~a!l •• rviAe. S ~ ~ch iQt'S~.t'4 

crla'.ctioe. baVe CUtCom.t'il~ iacl~d.d propot.lt tor 4cqui,itioq 

or lub.ticutioQ, o~.reeioa. and control cO~binld ~Leb 1d~idlQtal 

tracke,1 rlahc •• &r •• maec •• II vall .1 ale"lat'y t14anc1QI 

arr'allaeat.. l.co,n1&i~1 thl '~Id co t.ci11eat. CantiQUed, eVln 

compecicivl, raLI larvic •• ~e have in the plat cu'toaarLly 

1t'&DCld .xeaption from rallvaqe aeICUCI. on & Cit. by CI •• b.,L, 

to a~hilvi thac purpo'l b"ad on 1~~ropr'lt • • , ct' 
\~. 4 ~~n 40,. under 

The clat. I~em~tion hIre etanCad tlo~. !so~ thl lalresaee 

at tho,e CIIII, but .hould ~ be read to .n~Omi1a •• tho •• marl 

Ixpln.ive .ieuatioal vhtcn arl not ot Llciced .co~ •• ~ar 

oth.rv ! •• vitncut ~~d~.rn tor ~otantial earket ~bu.'.l! 

clrt&i~ eomm.at. that Lc should includ. "Tvice ot notic. an 

oplrational in!or=ation. Su~h ialor=aeiaoAl aOCLca vould prov\qe 

knovlad&. to ei4 tho •• e~onoctcl1L1 iQc.~ •• ced in IYeluac!aa the 

impact Ind y!abilic7 o~ the propo,ad t~.DI.Ceioa,. 

11 S •• I.,., 10 Ho. J0439 cull & ~it'. l.~. Co~~. - Pureh ••• 
!xemot1oa r.c.c. I.R.; (aoe priDte~J 'e~V*4 Jenuarr 2, l~as 
and iD No. j~66j Chic'to Cent. & ?ac. a.R. Co. - PUTeha •• 
Trlek. , Ri ht. led SccurttieJ gx.~ocioa I (aoc ~r~Rt'd) 
'Irved SepelRblr I. 9 aad II aoC ~riacad) ,.rvld D.c.mb.~ 
%4, t9SS. In boeb el'l' the Coccl.tioQ uleia.caly ,ranted 
.~.~pcion.. Rovever. it did '0 in eac~.iaIC.nc •• on11 .!tar 
co=~.aeinf Lev •• ci,ation and diacov,ry coupled ~itb eh • 
• ubl.qulnt ~1thdravel ot o~~o.iciaa ~e!l.ctins aecoct.tad 
settlement ~f market t'Aues ~11owia~ the Co~cislton eo !~nd 
and conclud4 chAt th. p~opo.~d ttan.~c~ions v~r ••• s.Dti~l:y 
tree (roo poc.nti~l Q~rkec 4bu.~. lad •• d. had cho5e 
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r!nally. I do ~oc ,har. (he m~jori:y'3 4n~1/ni4 of e=ployee 

p;oceccion ianucs. Althoueh Section 10901, ccployca prot~eeive 

condicions -rQ cac~era within th. Coa~i •• ioola discretion, c~i~ 

IXloption fails co lichar IrticUl~te'thl crie.rL~ or tdantity chi 

c!rcu~.e~nci. upon which .uc~ di.crltion is axerei.ad ia fayor ot 

• ch ••• · condici.oQI. Itathlt', the, CO~lIIi •• iOQ ift •••• nc. tind. c:lac 

it bal dOC i=PO.&d luch condition. in eha Plat, .nd bolds chat it 

lutlcip4el. dC ne.d to do 10 1~ ~h. lucu~a. althou;1I Ie do~. 

allude to c~. poa.ibility in In ~~ztrAOrdin&t'7 ca ••• " 

Precedlnc ctblr chan thac historlcally rlcalled Ln thl 

dlCisiod, evidencI' ;Iccut Co=gl •• ioa and judicial Approval tor 

'. the icpo.!tien ot protecti.ve ccadLei.onl i.n S.etion IO!lOI C: ••• "~./ 

Merlovar, thi, eXlmption ~r.*u= •• chac 411 releyaae 

t ... !.daac. Chat Sectioa'! 134J Clay lUll)' to uplcta of chi 
I 

proceccioa 1s r.quLt~4.31 .. .. -

the majority "I~' co vi.w ChI labor ~recaceion i"uI oelt 

tn th. coctlze ot amploy, •• aa h.ine r.pra.ented by • labor 

or;.ailatioc &~d ad '.'."=.~, of ehl coat iap4Ce ba,ed OQ 

ftl&ociacad 11~o~ .Sr •• m.ne,. 

21 s •• e.,., ~ur.~ 0 ~.c.~. Co. - & 
oparacion. J6J Ie 1~79 , ot:~ 4 ~~tA T. .S. 69 T2d :OS 
( ICCll Cir. US]); I'uir-!c True!:: hilu ... - ..... ~'3uisidon .and 
Operac!on, 3 4.3 ICC: A3;z (d,,) aHa'; ?totL. ot Stata at 
Il~bol.. y, t1.$. 1104 r2d .51! Ocll CLr:-i 79). IU. aha 
Cad11l~c • L~k. Cic ~v c~ .• At: y!.ieion & 0 ~racion. !:O .CC 
6 I 7 , 4) • 

L' S •• c.,., FO ~o. 306&2, K.~a~~~ill ~ag.~ ~o. - £xeoocion 
(noc ,rinc«d) ~erY.d AIJ~l,uC ":', iy~5 '\rI<1 ':i> :10. JJ6;7. Gr •• n 
!!..!.is ~Ul'lll Cl!vcto"canc, ~:tc.' :hi~l~eothe 5crut~.t':t ~.l~d 
~ 'UP~&' 

SENATE JUDICIARY 

EXHIBIT RO.,_-.l/.'-..::'..3=---_ 

- 1] ~ DATE. 4: - 1 - 8 1 
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r.careth, coac iapace: b4.ed 10'141,. .Otl 

·ir •••• nt. are lnac:cu%.t •• 

COqs.qu~qtly, a •• um~ticna 

cwl1.ct!ve ba~iatniQi 

I~ =y yi.v. Cb. dlet,lon oa the '~9101e, prot.c:~Lan L.,u~ i. 

oVltbtOad aad vit~ouc sUb.tantial evidentiar,. .u~port .~or itl 

conclu.loa'.ll the cIa •• e~l=pcion na.d tloe include a blaaket 

~ ~ro.p.cc'y. "ndine that Imploy •• protecely. candltion. are 

unaac ••• ary. This appro~C:b do •• Littl. to reduce th. pro'p.ct. 

of f~cure liti;ac1on aad jaopar~Lz •• Che blnetit. ~hi. IXlopcion 

OC~ervi ••• eek. co provtde by facilie4ei~1 cotlci~u.d raiL 

transpottacion ,ervice.!1 I would bav. preferred di.po.icion of 

chi. i.,u. 00 a ba.L. that allow. a eime limited .ub~i,.ioa Itld .. . 

Tbi., t believ. vould avoid Che _or. cOQplax 
• 

. , 
~, 

J./ the d,eL,Loa al.o· taLl. to .dd~*.* ~~~4d1al pro~td~r •• and 
burdeq of 9root ie eb, ,ycat r.y~~aC10~ i. SOuiht In lay 
~articular ia.tlDeA eo vhicn tb. ela •• ,t.~~tiOD CI1 ariuably 
.ppl,.. ._-. 
S •• •• Ir., No. 30%37 tf.HTtanO Xldln.d ch·ou". Inc:. _. Z:tnll,don 
(not ~riQt.d) ser",d Sapt'Qo.~ i§. 19&1. reOp.nln, d~Ql~~ (coe 
"dftc.d) served I'hl'ch 14. 19135. uv{ev HIed Ihy 17. 194~ !!TIL 
v lee C~.e ~o. 8,-IJ04 (o.C. Cir.l. volun:Arlly reo~en.~ ~1 
~$sion (nat p~i~ted) '.rye~ October J. I?a~. 

it ct :(oco~ ':~r:Lcr !xe~"ci.or. .1:: :.>' erR IIS6.1 ct H,.; t;odi!Y~'1g 
Ex Parc« ~o. ~5 (Sub-~o. 57). tx~~~c~on ~f Cercain 
!=an~accio~~ vnder 49 ~.3.C. ! !~~~. !~~ "d. se~ved ~cc~~Der 
I I. ! 1510 • 

- q -
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APPENDIX 

Tltla 49, 5Ubtitle B, Chapter X, Part 1150 Of th~ COde of 
F~dsral rt&Qulation~ ~ill ~~ ~mendQd as tollow~1 .. 

1150.31 
1150.32 
llSO.33 
1150.34 

Suboa~t D - ~xemot ~ransact1on~ 

Scope at exemption. 
Procodures and relevant dat.~. 
tntormation to bo contained 1n notice. 
ro~at !o~ caption summAry. 

Subpart 0 exempt T~ansactions 

1150.31 Scope of exompt1on. 

t~e.pt a~ indicated below, th1~ exemption a~pl!.e :0 all 
AcquidUon:a and operations unda!:' section 10901 (See 1250.1, 
~I. This e:umpcion alsO includ·e~r (1) acqubffion :;,y a 
noncarrier of rail ~t'operty that .... ould ·be operllt:ed by. a third 
party, (2) operation by a new cllrrter of rail property acquired 
~y a third parey, (3) II change in opwratare on the lin., and (4) 
acqUisition of incidental tr~ckaQe r1Qhts. Incidental trackage 
ri~ht$ include the qrllnt at trackage t'igh~s by the seller, o~ ehe 
assignment of traCkage riQnts to 0gerate qver tho lin~ Q~ a third 
par~y that Qccur At the ti~e of th~ exempt acquisiticn Or 
operation, This exe~9tion does not ~pply when a elass I railroad 
a~Andons a line and Another class I railroad then ac~uir~8 ~he 
li~e i~ a proposal :~at ~ould rasule in a ~ajor ~a=kat e~tension 
as ~efi~e~ at ~9 C.F.~. llao.3(c). 

., 
Other exempcions that ~ay ~~ relevant to a ~rQ~o8al ~n~er 

this Suopart are the exemption for concrQl ae 49 C.'.rt. 
llSO.2(d)(1) and (2), and the exemption ~rom ~~curitiQs 
r~;ulation at ~9 C.F.R~ I115. 

Cal To qUAlify tor this exa~ption, applicant muse file a 
verified notic. prov1dinQ dotails about the ~rAnsact1cn, 
and A br~ef caption sum~.ryr ecnfO~inQ to ~he format in 
1150.34, for pu~lication in the Federal Resister. 

(b)·The exemption will ~Q effectiVe 7 days after the notice 
is ~il.d. The Commission, throu~h the oirector of :he 
O~~icg·o~ ~roceedin9S' ~ill pvblisn a notice in the 
F~deral Reaiscer wi~hin 30 d~yS of the filing. A change 
in O~Qr~~ors ~ould tollow the provisions at 49 C.F.a o 

1150.34. and notice must b& qiven to shippers. 

(c) rf the nocice contains false or misle~d1n~ info~ation, 
the exemption is void ab initio. A petition to revoke 
uncec 49 U.S.C. 10S05(d) dOGS no~ automatically stay the 
exompt ion. 

1150.33 Informat1.cn to tl~ contai!"led in !1otica __ •. 

Cal tha ~ull name 3nd add~e$g at the ~pplicant: 

(b) the name, add~e~5, and t~le?~one numbe~ o~ the 
r~present~ti?e of the dP~li~~nt who should racei~e 
Cor~es!:la"denca; 

Cel ~ ;t~teme~t :!"i~C an ~;re.ment ha~. ~aen re~chod or 
~et~113 ~Oout ~he~ ~n ag~~oll1ent ~lL! ~e ~9ached: 

SENATE J~D1CIARY. 
EXHIBIT NO,_.J..:13~ __ _ 
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(d) th~ operator of tha p~o~orty: 

Ie) 4 b~ief ~ummary oe the ~ro~os.d tr~n30ct!on, includinQ 
(1) the name and addr~ee of the r411road t~4noferrinq 
t~~ subJect proporty, (111 tho p~oposed t1~e scnedule 
for eonsU~4tion of the t~4neact1on, (11i) the 
~11e-po.t8 o~ tnQ suoj¢ct property, 1ncludinQ any ~r4nch 
lineR, "nrl (1") t.h. \0 .... rout. miloo JwLIIY 41.:t./u.l.rlld: 

(f) • ~4P that elea~ly indicat •• the area to 00 served, 
includlnQ o~1Qln., te~inl, stctions, citie., countiee, 
and Statos, and 

11SO.J~ Caption Summary .. 
The caption swnmary must be '1n eM follow1nQ eorm. The 

intormation symcoll:od by numo.r~ La 1denel!led in the ~.Y below: 

rNT~RSTATS COMMERCt COMMISSION 

N01ICt OF eXEMPTION 

( l' ..... £XEliPTIO~ (2)."'"T (3) 

(1) nas fil.d ~ notice 0: exe~p~ion to el) (J}'s 11n~ 
bet~e~~ (4). Cornmenes ~ust bo filed with tne Cocmiesion and 
servQd on (5 I. (0). 

The notice 1s filed unde~ 49 C.F.R. 1130.Z1. Ie the notice 
contains false or ~i5leAcinQ in!O~4tion, the exemption i3 void 
~b initio. ~etit1on~ ~o rvvoke the exem~tion under 49 U.S.C. 
T050S(wl may Oe til~d At any timo. Tna f1linq of • ~.tition to 
revoke will noe 4u~Q~4~lcclly stay tne t~&nsact1on. 

Sy tne C~~~i8sion, C~41~&n Gradison, Vice Ch.i~4n $1~on, 
Cornmis&ionQrs Taylor, Sterrett, Andre, L4mboley, and gt~enio. 
Vice Ch.1~.n S1~~ns concurred with ~ separate exprossion. 
COII'.:IIiasioner tamool.y concurred ·in part, and dissented in plirt 
witn 0/1 .e~.rato .x~res5ion. 

(StALl 

Key to ~y:ubol8; 

.l'ames H. aayne 
Secretllry 

(1) Name of entity 4cqu1rino or operatin~ the lin., or 
Doth. - •.• 

(2} ~he type of transaction. ~, to acquire, cporate. o~ 
boen. 

(3) The t~anstcro~. 

(.; I oeecrit:Q eM 1 Lne. 

(~l peeition.~E rep~9s.nt4tiY., a~d~.ee, 4nd tal_phone 
nUllloo t". 
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ICC 2d Sl!:IHES 01" PRINTED RE:PORTS 

INTERS'rATE CO~~ERCF.: COH:1ISSION 
JAN 15 1986 

Ex i>4!:'te ~O. 392 (Sub-{-ll'). 1 ) 

CL~SS EXEMPTION fOR THe ACOU:SITICN AND OPERATION O~ RAIL LIN~$ 
UNDER 4~ u.s.c. 10901 

Decided: Oecembe~ 19, 1985 
" 

~he Commission 4dopt3 final rulos exemptinQ from ~eaulation all 
ACGui~itions and operations under 49 U.S.C. 10901, except 
wfiere a C1484 I railroad abandons a line dnd anot~er class r 
railroad then acquires th~,.llne where the transaction 
results in a major market extenslon~ 

DECISION '. , 

gy THE COMMI SSION l 
, " 

On August 2B, 19a5, wq published a Notice of proposed 
Rules (NP~) (SO red. Reg. 348801 to ~xe~9t trom raQulation 
Acqui~ition5 and oparat1ons11 under 49 U.S.C. 10901. 21 
,~oncarriers require Commi$s~on approval under section l090l to 
~4cquire O~ operate 4 rail line in interstate commerce. e~is~ing 
carriers requira approval under section 10901 to acqUire or 
09~r~te 4 lin~ owned by a noncarrier and to acquirj ~nd operate 
~reviou~ly ~Oandoned lin~s of an existing carrie~. I 
Aoolication Proc.-CQn~~.~ct., Ace. o~ Oce •. R. tines, 365 :.C.C. 
~S~982l (Ao~licat~cn ~~o~.l, ~nd 49 C.c.K. 1150.1. 
Section 10901 ~15c ;ov~rns a c~ang~ in o~erators. The 
regul~tions 90~erning section 10901 transactions are set for~h ~t 
49 C.E'.R. 1150 • 

The N~R ~x~anded a proposal filed by Anacostia & ~aci~ic 
Cor~. (APe: ~eeking exemption for noncarrier acquisitions and 
o~eration~, ~here the ~oncarrier ~ould oe a class III carrier 
after comt;'letion of tne eransaceion. With one except.ion, the ~IPR 
proposed ~o e~empt from regulation all 4cquisition~ And 
oper4tion~ under 4~ V.S.C. 10901, including: (ll acqUisition of 
traCkage ~ight5 gov.rneq ~y 10901: (1) acqul~lt1on by ~ 
noncar~ier of rail ~~o~Qrty th~t ~cula ba operated ~y 4 th~=d 
party: (3) operation by a nev earri.r of r~1l pro~arty ~c~uirvd 
OY'4 third party: And (4) a cnan;e ~n o~oratcr~ on th~ linQ. Th. 
vxempr.1cn would noe apply when anothor clASS I railroad &oandons 
a line and 3 cla~s I railroad then acquires the lin~ in a ' 
transaction that would rasult 1n A ~~jor m6rket extension a5 
detined At 49 C.F.R. llee~3(c). 

1hc N~R proposed to amend the r.Qulaeicn5 at 49 c.r.~. lISe 
~y ecdino Subpart 0, txe~~t Tr~nsaetion~. The pro~osed 
reQulat~ons requ1red the ,.l.n~ 0: 4 notice of Qx~m~ticn that 

1/ The tQ~1':'I2 Aacquira~ and ftc?$ratc A includa 'intfrelSt~ in 
railroad lin •• o~ « l •• ser ax~artt tfiA" f •• ~1m~1. o~"Qrehi~, auen 
46 a l~4~Q or a ri~ht ~Q o~q~~te. 

2/ This ?ropo~al doea not include ~ailro~d :oostru:eion, w~ich is 
41~o Qov~rnQd by 5~c~!on :0901. 

3/ ~c~~1~1t!on of an Jc:iv~ :!!l l~~e ~h~r. ~nth ~~'ler ind 
are c~rriqr~ i~ ~ov~c1~d oy ~~ ~.~.~. llJ~J. 

ul!er 
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Opinion. by Judge Noonan 

Petition for Review 
of a Decision of the interstate Commerce Commission 

SU1\1MARY 

Petition for review of decision of the Interstate Commerce 
Commi!!ion. Affirmed in part aod remanded in part. 

1 
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Th.U action arises from the Interstate Commerce Commis. 
sian's (Commission) refusal to impose labor protective con. 
ditions on inteiVeIior Ruiltcx and its newly-formed anc 
whoUy-owued subsidiary, the San Dieao & Imperial Vallcl 
~.a..tl O"&'oW..,I-.L...." (t ......... :-!}. '1" ....... !.f .. L._I" ..... U~ ":"&Q.&A .. l. 

Development Board (MTDB) selected Imperial to replac( 
Kyle Railways' whoUy-owned subsidiary, Transportatio[ 
Company as the provider of common carrier freiiht service 
for the Southern California lines in question. The Commis
sion granted Imperial's petition for an exemption from labal 
protective conditions • .. 

III It is undisputed that Imperial was not a carrier prior tc J 
its making the contract to operate the tracks in question. [2; 
While it is true that 49 U .S.C. § 10901 only mentions a linE 
that is extended or additional. the Commission has n01 
unreasonably interpreted the statute to include a contract tc 
ooerate an existing line. [3; Once the transaction is chwified 
as falling within section 10901. the Commission has discre. 
tion as to whether or not to impose iabor protective condit ;. 
dons. This court cannot say that the Co~mission abused iH 
discretion in declining to impose the conditions. 

(41 MTDB, Kyl~ and Transportation Company occupy a 
position anaIogus to that of a vendor in the transfer of opera· 
tions to Imperial. Petitioner Railway Labor Executives' Ass~ 
dation should have the opportunity to attempt to make an 
exceptional showing to justify labor protection as to MTDE, 
Kyle, and Transportation Company. 

COUNSEL 

John O'B. Clarke, Washington, D.C., for the petitioner. 

Dennis Starks, Washington, D.C., for the respondents. 
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RAn.wAY I..A1IoR EXECUT1Y'E.S ASS'N V. iCC 3 

P. lawrence McCaffrey, Jr., Washiniion, ·D.C., for the 
t'e$pondent-intetvenors. 

OPINION 

NOONAN, Circuit Judie: 

Railway Labor ExeCutives' Association (RLEA) petitions 
for a review of the Interstate Commerce Commission (the 
Commission) refusal to impose labor protective conditions 
on Railtex and it! $ubddiary, the San Diego & Imperial Val
Jey Railroad Company, inc. (Imperial). We asree with the 
Commission that IIl1perial is a new carrier exempt under 49 
U.S.C. § 1981 from the mandatory labor protective provi
sions of 49 U.S.C. §'11343 and that the Commission did not 
abuse its discretion in declinin; to impose stich canditions. 
We remand the case to the Commission to ~rmit RLEA to 
petition the Comrni~ion under section 10505(d) to revoke 
its denial of labor protection 115 to reiated carriers and to per-
mit the CommiMion to consider such a petition if it is filed, '-

R",.t-(n'nf,ftA " .. ,,+1. ... 0'11;1 ....... "'. c... 1\:"'0" .. -~ A ...: ... --

Eastern Railway (Railway), formerly operated the lines in 
question in Southern California. Railway was a subsidiary of 
the Southern Pacific Transportation Company (SP). After a 
tropical storm !truck the San Dieao region and damaged a 
portion of Railway's lines in 1976, SP sought to abandon the 
entire operation; its application was denied by the Commis
sion. Sp then sold the stock of Railway to the Metropolitan 
Transit Development Board (M'TDB) with MillB agreeing 
that common carrier freight service would be provided by a 
short line operator under a 1~ and management contract. 
MTDB selected Kyle Railways, Inc. (Kyle) to operate the 
Hoes. This arrangement was approved by the Commission in 
1979. Railway continued to be the legal owner of the lines. 
Kyle operated toe iioes through its wholiy-owned subsidiary 
TrarupoI"Ution Company (Transportation). 



Opemtina results were disappointinB and in late 1983 
Transportation sought approval to discontinue its service and 
Railway soUiht abandonment of service. Their joint applica. 
tion was denied by the Commission on Aprii 3D, 1984. 
MTDB then solicited proposals to replace Kyle and its sub
sidiary. Railtex, Inc., a Texas-based freight cu lwing COm
pany, applied to be the replacement throuih its newly·formed 
and whoUy-owncd suo5idiall'. Imperial. MTDB accepted this 
proposal. Imperial petitioned for an exemiltiofi from labor 
protective conditions. On October 7, 1985 the Commission 
Jrulted this reqUe3t . .. 

Issues. Is Imperial as a new carrier e~empt from the man~ 
datory labor protective conditions im~sed by 49 U.S.C. 
§§ 11343, 11347? " 

" 

Did the Commission abuse its discretion· in refusitli to 
impose labor protective conditions? 

(1) Analysis. It is undisputed that Imperial was not a car
rier prior to its makinz thc contract to operate the tracks of 
Railway. Under established law a new carner's application to 
operate is treated by the Commission under Section 10901, 
____ •••• ___ •• ______ - __ • __ • , ____ .J. __ .J l.~ , .• 

11343 has been con!trued to apply only to acquisitions 
involving two or more existing carrieo. not to a transaction 
between a carrier and a new entrant. RLEA v. ICC. 784 F.2d 
959. 968 (~h Cir. 1986): accord. RLEA v" United Slllles, 791 
F.2d 994, 1004 (2nd Cir. 1986). Under these precedents there 
can be no doubt that Section 10901 was the correct section to 
apply in this case. 

[2} RLEA in its brief stresses that the Congress in 
§ 11343(aX2} spoke "directly to the type of transaction" here 
involved, namely "a contract to operate property of another 
carrier," in contrast § 10901(a){3) refers only to approval to 
"operate an extended or additional railroad line." But while 
it is true that § 10901 only mentions a line that is >4cxten"ded 

\:XHl81T ~,!o.--,-;3 ___ . __ 

DATE. J./ - 1-9'1 
:1II I .,n 
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or addition2l." the Commission hLi not unreasonably inter- ;; 
preted the statute to include a contract to opeNte an existina I 
line. Such interpretation is appropriate when the Commis-
sion a deali~ with It nOlJ.-cmrier thnt i& beeomina an entrant 
and so has IlO existina lines of its own. We cannot say that the 
Commission's interpretation of the statute was arbiirary or 
unreasonable. Chevron USA. Inc. v. Natural Resources De/ense 
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 
(1984). 

(3) Once the t~ction is classified as falliD.,i within '~ 
§ 1090 1, the Commission hu discretion as to whether or not I 
to impose labor protective conditions. RLEA points to seri-
ou.s hardship suffered by senior employees of R.ailway tJ 
beca~ of the Commission declining to impose these eondi. II 
tions. It is, however, within the authority of the Commission 
to balance the effect of its decision on railway labor against ~J 
the costs that such conditions would impose on the carrier. I 
Given the financial difficulties of runnina this railroad, we 
cannot say that the Commission abused its discretion in 1 
decliniIli to im~ the conditions. Toe Commission's brie~" 
cr>nclusory statemenu j~g its decision are, in the con-
text, enough. even if they are &£barely sufficient." RLEA v. ~ 
ICC, 784 F.2d 959,971 (9th Cir. 1986). I 

(4) MTDB. Kyle and TranspOIation occupy a position anal
ogous to that of a vendor in the transfer of operations to 
Imperial and Railtex. Precedent exists for imposing labor 
protective conditions on a vendor. Durango, 363 I.e.c. 
295·296 (1979). When the Commission did not discuss at all 
the propriety of imposing labor protections on a vendor, its 
orders were remanded for consideration of this point. RLEA 
v. ICC 784 F.2d 9S9, 971 (9th Cir. 1986). Tue failure to 
address the issues. to articulate the relevant factors, and to 
balance them was held to make the orders' arbitrary and capri
cious. Even thouth by rule of the Commission no protective 
conditions will now be imposed 44as n mntterofcourse" on the 
vendor, the rule recognizes that an C?~coptiona1 showing of 

:1,1' 
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labor protection rniaht be justified. Class Exemption for the 
Construction and Operation of Rail Lines, 49 U.S.C. § 10901, 
Ex Parte No. 392 (December 1985) (Ex Parte 392). RLEA 
should have the opportunity to attempt to make such an 
exceptional showing as to MDTn, Kyle, and Transportation. 
R.LEA. v. ICC at 973. 

Aflirmed in part and remanded in part • 

.. 
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. S. 404, 408. 
C

O
llse-

. 
fjllcnt/)'. ~Inte rlT

orts to rel!:nlate com
m

erce m
ust fnil 

w
hen they conflict 

w
ith 

o
r 

intN
fere w

ith 
fedem

l 
authorit~' over the sam

c activity. 
P

I'. 
:I 1 7-:H

 !l. 

[
(b) T

h
e IC

C
's nuthority under the Interstnte. C

om
m

!'ree A
ct to regu

+
 

late railrond line nbnndonm
cnts is exclusive nnd plcnnry. 

T
llis author

ity is critical to the conl:reSl;ional schem
e. w

hich contem
plates c

o
m
p
r
~
 

hellsh·e 
admin~t rnth·e 

regnlation 
of 

inh'rstnte 
com

m
erce. 

T
h

e A
ct's 

stnrcturl' m
nkl-s it. d

l'n
r thnt C

onl:ress intl'nded thnt nn O
J(l!:ricved ship

p
rr should sel'k J"l'lirf in 

the first instancr from
 the IC

C
. 

I'p. 319-323. 
(e) 

B
oth the letter nnd spirit o

f th
e Interstntc C

om
D

lerce A
ct arc 

inconsistent w
ith Iow

n law
 ns construed by th

e Iow
n C

o
u

rt o
f A

ppeals. 
T

h
at 

court's 
decision 

am
ounts 

to 
a 

hol(:ing 
th

at n S
tate can im

pose 
sanctions uJlon n regulated 

carrier for doing th
at w

hich only the IC
C

 
has th

e pow
er to 

declare un/;.w
ful 

o
r ullreasonnble. 

A
 system

 under 
w

hich each S
tate could, 

through its courls, im
pose on 

railroad carriN
s 

its 
O

W
/I version oC rc:tsonablc service requirem

ents could hardl)' be m
ore 

at odds w
ilh the uniform

ity contem
plated b

y
 C

ongress in enacting the 
In

terstate 
C

om
m

ercc 
A

ct. 
E

ven 
though 

th
e 

abandonm
ent 

approval 
did 

1I0t 
com

e 
here until 

nfter respondent filed 
its civil suit, it w

ould 
b

e contrary to
 th

e lanJ(unge oC the stntutl' to
 perm

it litigatioll challrng
ing the law

fulneFs o
f th

e carrier's net ions to go forw
ard w

hen the IC
C

 
Jws expresFly found 

thelll to be reasonable, 
A

ccordingly, Iow
a's statu

to
ry

 cause o
f action for fnilure to furnish \"ars canllot be asserted against 

an 
interstnte rail carrier on th

e facts 
o

f this case. 
T

h
e snm

c rcason-

:f
.ns: 

npplil's 
to 

rrspontlcnt's nSB
ertrd 

com
lnon-Inw

 
causes oC nction, be-

~
 

aU
Be th

er, too, arc cssrntially attem
p

ts t .. litigate the issurs underlyiJlg 
L _ ~ 

petitioner's nb:ulIlonm
ent 

oC 
the 

branch 
line 

in 
issue. 

T
h

e questions 
~
.
J
 

respondcnt seeks to raise in 
the state co

u
rt-w

h
eth

er roadbed m
ainte

~
 -

-
nnnce w

as ncgligcJlt o
r reasonable nnd w

lw
tller pctitioner nbnlldoned its 

line w
ith som

e tortious m
o

tiv
e-arc preciFely the sorts oC concerns that 

C
onl:rcss 

intended 
the 

IC
C

 
to 

ncldre~s 
ill 

w
eis:hiJlg 

nbnndonm
ent 

re
quests. 

C
onsequently, on 

the 
f:lcls 

of this 
cnse, 

the Interstate C
om


m

erce A
ct also pre-eJllpts Iow

a's rom
m

on-Iaw
 causes of action w

hen the 
judgm

ents of fact and oC rensonablcness necessary to the decision have 
already been m

ade by the IC
C

, 
l'p

. 32·!-:l31. 

295 N
. W

. 2d '167, rc\'ersed and rem
anded. 

M
A

R
S

IIA
L

L
, J., 

delivered 
the 

opinion 
C

or 
1\ 

unanim
ous C

ourt. 

I I t ! ( f t 

1l!¥"B 311 i·'. 
te,t. 

',H:. 
,!!¥. 

I
n

 
tiM

 
C

H
IC

A
C

O
 &: N

. W
. T

n
. C

O
. 

II. K
A

L
O

 B
R

IC
K

 &: T
lL

E
"
l3

1
3

 

O
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o
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B
ruce E

. Johnson argued 
the cause for 

petitioner. 
W

ith 
him

 on the briefs w
ere L

ouis T. D
uerinck, Jam

es P
. D

aley, 
Stuart F

. G
assner, and F

rank lV
. D

avis, Jr. 

},.!. G
CIlC B

lackburn argucd the cause for respondent. 
W

ith 
llim

 on the b
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f w
as N

ed
 A
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n

 Stockdale. 

H
 cltri F

. R
u

sh
 argued the cause for the U

nitcd S
tates et al. 

as am
ici curiae urging reversal. 

W
ith him

 on the brief \ycre 
Solicitor 

G
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rec, 
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eneral 
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eller, 

E
dw

in S. I(nccdler, R
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llen, and C
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e opinion of the C
ourt. 

T
hrough 

the 
Interstate 

C
om

m
erce A

ct 
and 

its 
am

end
m

ents, 
C

ongress 
has granted 

to 
th

e 
Interstate 

C
om

m
erce 

C
om

m
ission authority to regulate various activities of inter

sta.te 
rail carriers, including their decisions to 

cease service 
on their branch lines. 

U
nder Iow

a state law
, 

a. shipper by 
rail w

ho is injured as the result of a com
m

on carrier's failure 
to provide adequate rail service has available several causes 
of action for dam

ages. 
In

 this case w
e are called upon to dc

cide w
hether these state-law

 actions m
ay be asserted against 

a regulated carrier w
hen 

the C
om

m
ission 

has approved its 
decision to abandon the line in question. 

I 
P

etitioner, an interstate com
m

on carrier b
y

 rail, is subject 
to the jurisdiction of the Interstate C

om
m

erce C
om

m
ission. 

F
or som

e tim
e prior to A

pril 1973, petitioner operated a 5.G


m
ile 

railroad 
branch line 

betw
een 

the 
t<Jw

ns 
of 

K
alo 

aud 
F

ort D
odge in 

Iow
a. 

R
espondent operated 

!I. 
brick m

anu
facturing plant ncar K

alo, and used pctitioner's railroad cars 
and branch line to transport its products to F

o
rt D

odge and 
outw

ard in interstate com
m

erce.' 

1 R
crpondent 

used 
petitioner's 

bronch 
line 

only 
for 

the 
shipm

ent 
of 

bricks th
at w

ere traveling in interstate com
m

erce. 
A

ll of the bricks th
at 

respondent shipped intrastate· traveled 
b

y
 truck. 

~
 

I s.JJ:Z 
)u.,vJ 
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O

C
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, 1980 

R
E

nN
Q

I118T
, J., dissenting 

450U
.B

. 

procedural 
rules 

to 
govern 

the 
adm

inistration 
of 

crim
illtll 

justice in 
the 

various S
tates is 

properly a 
m

atter of local 
concern." 

T
he C

ourt's opinion states, ante, at 301, th
at "[t]h

e G
riffin 

case stands for 
the 

proposition 
th

at a 
defendant m

ust pay 
no court-im

posed price for the ('xercise of Ids constitutiolllli 
privilege not to 

testify." 
S

uch T
hornistie reasoning is 

now
 

carried from
 the constitutional provision itself, to the G

riffi11 
case, 

to the present case, llnd w
here it w

ill stop no one cnn 
know

. 
T

he concep't of "burdens" and "penalties" is such a 
vague 

one 
th

at 
the 

C
ourt's 

decision 
allow

s 
a 

crim
inal de

fendant in n. state proceeding virtually kl t!\ke from
 the trial 

judge finy 
control over the in~tructions 

kl 
be 

given 
kl the 

jury in 
the case being tried. 

I 
e
llll find 

no m
ore ap

t w
ords 

w
ith w

hich kl conclude this dissellt than those stated b
y

 Jus
tice H

arlan, concurring in the C
ourt's opinion in G

riffin: 

"A
lthough com

pelled to concur in this decision, I am
 

free 
kl express the hope thaf...the C

ourt w
ill eventually 

return 
to constitutional 

paths w
hich, 

until recently, 
it 

has follow
ed throughout its history." 

380 U
. S., at (ll7. I I ~ j I I I I I f ! I 1 

I j j , ! : J ! , j t ~ 

j 
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A
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C
O
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A
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 C
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R
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H
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 C
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U
R
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O
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P
E

A
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O
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N
o. 79-1336. 

A
rgued D

ecem
ber 9, 

1
9

8
0

-D
ecid

ed
 M

arch
 9, 

1981 

T
h

e Interst:tte C
om

m
erce A

ct authorizes the In
terstate C

om
m

erce 
C

O
IO



m
ission 

(IC
C

) 
to 

regulate 
interstate 

rail 
e:uriers' 

abandonm
ent 

of 
railroad lines, 

including branch lines. 
U

nder the A
ct, 

no such 
carrier 

m
a

y nbandon 
a line unless 

it first 
obtains a 

certificate from
 

the IC
C

 
th

at the present o
r future )Jublic convenience and necessity pennit. w

eh
 

an
 abandonm

ent. 
A

fter 
petitioner interstate 

rail 
carrier's branch line 

in 
Iow

a 
had 

been 
dam

aged 
b

y
 

m
ud 

slides, 
it 

ultim
ately 

dtcid~d 
110t to

 repair, llnd to stop using, 
the line, fO

 
notified 

responde'lt, brick 
m

anufacturer, w
hich had shipped its products over the line, am

i applied 
to the IC

C
 for a certificate perm

itting it to abandon the line. 
T

h
e IC

C
 

granted the application, finding 
th

at petitioner had abandone(1 the line 
due to conditions beyond its control, th

at further repairs w
ould 1

I0
t ha'"e 

been 
sufficient 

to 
insure 

continuous 
operation, 

th
at 

the abandonm
ent 

w
ns 

not "w
illful," th

at respondent had no ri!;ht 
to insist th

at the liue 
be 

m
ailltailled 

solely 
for 

its 
usc, and 

th
at 

continued 
operation 

w
ould 

be 
nIl 

ullllecc~.;ary 
burden 

on 
petitioner and 

on 
intersta te 

com
m

erce. 
ilcspondellt 

hod 
appeared 

to 
oppose 

the 
npplication 

b
u

t ne'-er 
per

fected its filing before the IC
C

 nIld did n
o

t seek judicial review
 of the 

IC
C

's decision, but, instead, brought II dam
ages action in an

 IO
lY

a state 
court w

hile the nblllidonm
ent application w

as still pend m
g. 

It alle~ed 
th

at petitioner had violated nIl Iow
a statu

te and state com
m

on b
\V

 by 
refusing to 

provide 
cars on 

the branch line, 
by 

lleglig~ntly 
failin~ 

to
 

m
aintain the rO

:l;jbed, 
and by tortiously m

terfering w
ith 

respondent's 
contrnctual 

r"'alions 
w

ith 
ill! 

custom
ers. 

T
h

e 
state 

tri:li 
court 

dis
m

issed 
the aclion 

on 
the ground 

th
at 

the 
Interstate 

C
om

m
erce 

A
ct 

prc-em
pled state law

 as to the m
atters in contention. 

T
h

e Iow
a C

o
u

rt 
o

f A
ppeals rc\'crscd, 

ruling 
th

at the state abandonm
ent law

 
\Vas 

not 
prc-em

ptcd and th
at the state and federal schem

es com
plem

ented one 
another. 

H
eld: 

T
h

e Interstate C
om

m
erce A

ct precludes a shipper from
 p
r
~
i
n
g
 a I 

state-court action for dam
ages agninst a regulated rail carrier w

hen, 
liS

 

here, the IC
C

, in approving the carrier's D
pplication for abandl1nm

ent, 
reaches 

the m
erits of 

the m
atters th

e shipper secks 
to 

raise in 
state 

court. 
P

p. 317-332. 
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D
uring 

the 
1960's, 

the 
tracks 

011 
the 

K
alo-F

ort 
D

odge 
branch 

Iinc 
w

cm
 dam

aged 
uy three m

ud slides. 
P

etitioner 
m

ade repairs after the first tw
o slides, u

u
t follow

ing ihe last 
slide in 1067, w

hen portions of the em
bankm

ent w
holly van

ished 
under the w

aters of the D
es M

oines R
iver, petitioner 

decided 
to 

stop 
using 

the 
brnlw

h line. 
P

etitioner 
instead 

leased p
art of another railroad's parallel branch line to con

H
ect K

alo w
ith F

o
rt D

odge. 
In

 A
pril 1073, 

the leased line 
w

as also dam
aged by a lIlud slide. 

lly
 th

at tim
e, respondent 

w
as the only shipper using the K

alo-F
ort D

odge line. 
A

fter 
inspeeting the dam

age to the leased line, petitioner decided 
n

o
t to repair it. 

P
etitioner then !lO

tified respondent th
at it 

w
ould no longer provide service 011 the K

alo-F
ort D

odge line, 
although 

it w
ould 

conthlU
e 

to 
m

ake cars available at F
ort 

D
odge 

if respondent 
w

ould 
ship 

its goods 
therc 

uy 
truck. 

R
espondent determ

ined th
at shipm

ent uy truck W
as not eco

nom
ically feasible, and notified its custom

ers th
at it w

ould 
eO

lJlplete existing contracts and tllen go o
u

t of business." 
In

 N
ovem

ber 1073, 
Iletitioner 

filed 
w

ith 
the C

O
lllm

ission 
an application for n certificate dedaring th

at the puulic con
veniellcc 

alld 
nccessity pcrm

itted 
it to 

auandon 
the K

alo
F

o
rt D

odge branch line. 
T

he U
nited S

tates G
overnm

ent in
tervened ill support of petitioner'l! application. 

R
espondent 

w
as 

tile sole 
p

arty
 appearing in 

opposition 
to the request, 

u
u

t failed to perfect its filing before the C
om

m
ission. s 

In a 

: It is undisputcd th
at n

t this tim
c, pelitioncr had n

o
t m

ade n decision 
w

hcthcr to ab:llldon th
e K

alo-F
ort D

odgu brnnch line. 
A

n abandonm
cnt 

"is 
characterized 

b
y

 
an 

intcntion 
oC 

th
e 

carrier to
 

cense 
pcrm

:lllcnlly 
or indcfinitely nil 

transportation 
scrvice on 

th
e relevnnt 

line." 
IC

C
 

v. 
C

hicago ({: 
N

. 
IV. 

Trallsp. 
C

o., 
533 

F
. 2d 1025, 

1028 
(C

AB 
1976). 

See 
IC

C
 v. 

ChicaG
O

, 
ll. I. &

 
P

. n. 
C

o., 
SO

l 
F

. 2d 
908, 911 

(C
AB 

1974), 
ccrt. dcnicd, 420 

U
. S

. 972 
(1075). 

A
ll 

rm
bnrgo, b

y
 cO

lltrnst, is a tcm


porary em
ergcncy suspcnsion oC service iuilia tcd b

y
 filing oC Il lIotice w

ith 
the C

om
m

ission. 
IC

C
 v. C

llicago 
J; N

. 
W

. 
7'ra7l8p. 

C
o., supra, nt 1027, 

11.2. 

3 In pn rticul:ir, respondcnt "did not 
fill' n vcrified sf atclllent in oJlJlosi

tion ns 
reC

Juired," 
and 

W
IlS thereC

ore "d{'clU
ed 

to be in dcC
ault and en-

J , .
_

 
~
A
G
c
l
l
B
w
.
 '.lIB

. v. ~
R
l
~
~
L
E
_
1
5
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u
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'. , 

decision 
issued 

in A
pril 

1076, the 
C

om
m

ission 
found 

t.hat 
petitioner had abandoned the linc due to conditions hf'yond 
its control and granted thc request for 

(I. certificate. 
C

hicago 
&

 N
. TV. Trans]). C

o. 
A

b
a

n
d

o
n

m
en

t, A
lli, S

ub. N
o. 24 

(Jan. 
II, 1U

76), A
pp. to P

et. for C
ert. 34a. 

Itespondent m
ade no 

attem
p

t to com
ply w

ith the provisions of the Interstate C
O

III
lllel'ce A

ct regardillg judicial review
 of the C

O
lllm

ission's de
cision.' 

Instead, 
w

hile 
th

e 
abandonm

ent 
request 

w~s 
still 

pcnding before the C
om

m
ission, respondent filed 

this dam
-

ages action against pctitioner in st.ate court. 
T

h
e com

plaint t<.LIul 
alleged 

th
at 

petitioner 
had 

violated 
Iow

a 
C

ode 
§§ ·nD

.3, ,JiM
 

470.122 (1971) and state com
m

on law
 by refusing to pro\·idC

D
1.s ~
 

cars on 
thc branch 

linc, 
by negligently failing 

to 
m

aintain ~~ ~
 

the ronubed, and by tortiously interfering w
it.h responuent's 

J 
contractual 

relations 
w

ith 
its 

custom
ers.-

T
h

e 
state 

trial 
(u

.. 

titled to no C
urthcr C

orm
al proccedings." 

C
hicago &: N

. W
. 

Tran.sp. 
C

o. 
A

b
u

p
u

/O
IllIIC

llt, A
lH

, S
ub. N

o. 24 
(Jan. 11, 19i6), A

pp. to P
et. for C

ert. 
34a-35:1. 

T
he reason Cor this dcfllult, according to rcspondent, w

as th~t it 
had gone out oC busincss and thereC

orc had no continuing intcrest in C
orcing 

petitioncr to continue its service on the branch line. 
'S

ee 28 U
. S. C

. §§ 2321 (n), 2342 (5), 2343, 2344. 
• low

n C
ode § 470.3 

(J!J71) 
provides in 

relevnnt p
art: 

"E
v

rry
 railw

ny corporation shall upon reasonable notict', nnd w
ithin a 

reasonnble 
tim

c, 
C

urnish 
5uitaule cars 

to nny and all 
persons w

ho m
:ty 

npply 
therefor, 

Cor 
the 

transportntion 
oC 

any 
and 

all 
kinds oC 

C
rright, 

and receive and transport such C
rcight w

ith nil rcasonable dispatch .... " 

IO
lV

a C
ode § 479.122 (1971) provides: 

"E
v

ery
 corporntion opcrating a 

railw
ay shall be liable C

or all dnm
agcs 

sustnined b
y

 nny pcrson, including cm
ployees oC such corporation, in con

scquence oC the neglect oC the ngents, o
r b

y
 ruly m

ism
anngcruent oC the 

engineers, or other em
ployecs 

thereoC
, 

nnd 
in 

consequcnce of t he 
w

illful 
w

rongs, 
w

hether oC com
m

ission or olT
lission, oC such agents, enginccr5, or 

other em
ployecs, w

hen such w
rongs nrc in nny m

anncr connccted "ith
 the 

use 
nnd operntion oC 

rulY
 

rnilw
ay 

on 
or ab

o
u

t w
hich 

they shall 
bl' em


ployed, 

Ilnd 
110 

contract 
w

hich 
restricts such 

liability shall 
be Icgal 

or 
binding." 

T
he conclusion th

n
t thcl'C

 statutcs create Il 8t~te-collrt dnm
agcs action for 

fllilure to provide proper sen
ico

 is D
ot Il D

ew
 one under 101m

 b
w

. 
See, 
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O
pinion of the C

o
u

rt 
4

5
0

U
.8

. 

court, holding th
at the In

terstate C
om

m
erce A

ct w
holly pre

elllP
tcd stu

te law
 as to 

Ihe lIIutters in contention, dism
issed 

the actioll. 
T

h
e Iow

a C
o

u
rt o

f A
ppcals reverscd, ruling th

at 
state 

aballclolllnellt 
law

 
w

as 
110t 

pl"e-em
pted 

and 
th

at the 
state and federal schem

es represented "com
plim

entary [sid
, 

nltcm
at.ive lIIeans o

f relief for in
ju

red
 parties." G

 
295 N

. W
. 

c: g., B
aird B

ros. v. ilJilllleapolis d': S
t. L

. R
., IS

l'Iow
l!. 1104, 165 N

. W
. 

412 
(1017). 

A
fter respom

lent filed its state-court action, petitioncr sought to rcm
ove 

the cas~ 
to f('dernl 

court, b
u

t the federul court, finding th
at dh'crsity of 

citizenship 
w

as 
lacking, 

rcm
anded 

th
e 

cast:' 
to 

state 
court. 

T
h

e Iow
a 

C
ourt of A

ppeals corrcctly held th
at this federal-court ruling. had no rele

vance to its inquiry into w
h

eth
rr the pre-em

ption doctrine barred the state 
courts 

from
 

exercising 
their 

jurisdiction. 
?95 

N
. 

W
. 

2d 
467, 

468-1G
9 

(W
iD

). 
Sec B

rallcculora v. F
ederal N

a
t. M

ortgage A
sslI., 34-1 l~. 2d 933, 

D;15 
(C

A
D

 
1965) i 

A
laska v. 

J
( 

,(; 
L

 
D

j'shiTlU
toTl, 

IIlC
., 

318 
F

. 2d 498, 
(C

A
9 

l!163). 

• T
h

e 1011"" court ab
o

 held the doctrine of p
rim

ary
 jurisdiction, in the 

s('n'e of initial dcfem
ll to the eX

Jlrrtise oC the C
O

lllm
ission, h

"d
n

o
 appli

cation to this litigation. 
295 N

. W
. 2d, at ·171-472. 

l>
etitioncr, 

lIS
 w

cll 
as 

the 
U

nited S
tates 

nnd 
the 

C
om

m
ission 

115 
am

ici eU
/illc, 

nrgues 
that 

the prim
ary-jurisdiction doctrine precluucs r"spondcnt"s su

it on the fncts 
oC this case, b

u
t w

c have no occasion to auuft'ss th
at question. 

A
lthough 

w
c 

ngree 
w

ith petitioner m
ill am

ici t.hat 
t.he 

C
om

m
ission has sJlccial ex

pertise in 
tile m

atters respolldellt w
ishes to raise in state court, sec ill/ra, 

at 32G
-:l2i, and 

II. 14, w
e do not rely 011 the )lrim

ary-jurisdiction doctrine. 
A

s w
e hm

'e stated in interpreting another prO
l'isioll of the Interstate C

om


m
erce A

ct: "[T
Jh

e survival oC n judicial rem
e.ly ..•

 cannot be determ
ined 

on 
the presence o

r absence in 
the C

om
m

ission of prim
ary jurisdiction to 

decide 
the 

basic question 
on 

w
hich 

relief depcnus. 
S

un-il'al depends on 
the eITeet oC the exercise of the rem

cuy upon the statu
to

ry
 schem

e oC regu
la tion." 

II ew
itt-R

obills Illc. v. E
astcm

 F
rcigiJt-JV ays, inc., 371 U

. S. &1, 
S9 

(I!lG
2). 

E
ven 

if 
th

e 
prim

ary-jurisuiction 
doctrine 

w
ere 

applicable 
here, it w

ould at best require thc state courts to postpone an
y

 action until 
the C

om
m

ission 
had nn 

opportunity to nddrl'-SS 
the adm

inistrative ques
tions 

raiseu 
in 

the ch'il 
dam

ages nction. 
D

u
t Ilere, 

the C
om

m
ission Ilns 

actually 
ruled, 

and the state trinl 
on liabilit~, and d:llnages has 

not yet 
taken 

place. 
C

onsequently, the 
requirem

ents of the doctrine IU
l\"c been 

com
plied 

w
ith 

in 
spirit, 

cven 
if not 

through 
nny 

intcnt of responuent. 
,rc sa\'o Cor n Inter cn~e n decision on 

the proper IIpplication oC the pri
m

ary-jurisdiction doctrine w
hen th

e C
om

m
ission hns n

o
t y

et ruled. 

t t 1 ~ j 

C
IlIC

A
G

O
 &: N

. W
. T

It. C
O

. v. K
A

L
O

 n
R

IC
K

 &: T
IL

E
 C

O
. 
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O

pinion oC the C
o

u
rt 

2d107,10!J (1979). 
A

fter th
e S

uprem
e C

o
u

rt of Iow
a r1cl1i('r1~ 

pctitioner's ~ppJication for review
, w

e g
ran

tcd
 certiorari. 4·1G

::!: 
U

. S. 951 
(1980). 

W
e reverse. 

~
 

:::l 
II 

--. 
\.J,J 

P
re-cm

ption of statc law
 b

y
 federal statu

te o
r rcgulntion!;;;i: 

is 
n

o
t favored "in the absence o

f persuasive reasons~ither E5 
th

at th
e nature of the regulated subject m

atter perm
its 110 en

 
o

th
er conelu~ion, or th

at the C
ongress has u

n
m

istak
ab

ly
 so 

ordaincd." 
F'lorirla 

Lim
e &

 
A

 vocado 
G

row
ers, 

Illc. 
Y

. 
P

alll, 
373 U

. S. 
132, 142.(I!JU

3). 
S

ee D
c C

al/a.s 
Y

. B
ica, 424 U

. S. 
351, 

356 
(W

i6
). 

T
h

e 
underlying 

rationale 
o

f 
thc 

pre
em

ption doctrine, as stated m
ore th

an
 a cen

tu
ry

 and a half al!O
, 

is th
at the S

uprelllaey C
lause invalidates state law

s th
at "ill IN


fere w

ith or are contrary to, the law
s of conj::rcss .... " 

G
ib

bons v. 
O

gden, 9 W
hcat. 1, 

211 
(182·1). 

T
h

e doctrinc doC
's 

n
o

t and could not in our federal systelll ,vithdfaw
 fro III th

e 
S

tates either the "pow
er to regulate w

hcre t.he ficth·ity rrgu
lated 

fis] 
a m

crely 
peripheral concern" of frderal 

lfiw
, 

S
a

n
 

D
iego B

uilding Trades C
O

ll1lcil v. G
arm

ol/, 35!) U
. S. 230. 2·13 

(I!J59) , or 
the 

authority 
to 

legislate 
w

hen 
C

ongress 
could 

have regulated "a distinctive p
art of a subject w

hich is pecu
liarly adapted to local regulation, .

.
.
 b

u
t did not," IiinfS 

Y
. 

D
avidow

itz, 312 U
. S. 52, G

8, n. 22 
(1£)41). 

B
u

t w
hen C

on
gress 

has chosen 1:> 
legislate 

p
u

rsu
an

t 
to 

its 
constitution!!l 

pow
ers, then 

0. court m
u

st find local la IV
 pre-em

pted b
y

 fed
eral regulation w

henever the "challenged state statu
te 'stan

d
s 

as 
an obstacle 

to 
the accolllplishm

ent and execution of 
the 

full purposes o.nd ob.iectives of C
o

n
g

ress.''' 
P

erez 
Y

. C
am

p
bell, 402 U

. S. 637, 649 
(1971), quoting H

illcS v. D
aL'idow

itz, 
supra, 

a
t 67. 

M
aking this 

determ
ination 

"is 
essentially 

a 
tw

o-step process of first ascertaining the construction of the 
tw

o 
statu

tes and then determ
ining 

the co
m

titu
tio

n
al ques

tion w
hether they are in conflict." 

P
erez v. C

am
pbell, S

lIJlTa, 
at 644. 

A
nd in 

deciding w
hether any conflict is 

prescnt, a 
court's concern is necessarily w

ith "th
e n

atu
re of th

e activities 

I


co 
:r: 
i:i. 

!;i: 
Q

 

if'~ 
~
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w
hich the S

tates have sought to re,~ulnte, m
th

er th
an

 on the 
m

ef,hod of regulation adopted." 
Scm

 D
iego B

uildillg T
rades 

C
ouncil v. G

a.rm
on, 

S
U

1JTlL, at 243. 
T

h
e lntcrstal<

l C
om

m
erce A

ct is am
ong th

e m
ost pervasive 

l1.lld 
C

O
lllprchensive 

of 
federal 

regillatory 
schem

es and 
hns 

consequently presented recurring pre-em
ption questions from

 
the 

tim
e of its enactm

ent. 
S

ince 
the tu

rn
 of the century, 

w
e 

have frequently invalidated 
nt/.em

pts 
b

y
 

the 
S

tates 
to 

illlpose 
011 

eO
llllllon 

carriers obligations th
at nrc plainly ill

consistellt w
ith the plenary au

th
o

rity
 of the Illterstate CO

III-
m

erce C
om

m
ission 

or w
ith congressional policy. as reflected 

in th
e A

ct. 
T

hese state regulations h
av

e taken m
an

y
 form

s. 
F

o
r exalllple, 

as 
early 

as 
1907, 

tlte 
C

o
u

rt 
struck 

dow
n 

0. 

S
tate's cO

lllm
on-law

 cause of action 
to

 ehnllenge 
as unrea

sonable n rail com
m

on carrier's rat,!s because rat<! regulation 
w

as w
ithin the exclusive jurisdictioll of th

e C
om

m
ission, and 

a 
state-court action "w

ould be ab!:olutely inconsistent w
ith 

th
e provisions of the act." 

T
exas &-

P
acific R

. C
o. v. A

bilcnc 
C

o
tto

n
 

O
il 

C
o., 

204 
U

. S
. 426, 

446. 
S

im
ilarly, in 

T
ransit 

C
o

m
m

'n
 v. U

nited States, 289 U
. S

. 121, 129 (1933), w
e held 

th
at 

th
e 

Intersta.te 
C

om
m

erce 
C

om
m

ission's 
statu

to
ry

 au
th

o
rity

 
to 

regulate extensions o
f service 

w
as exclusive and 

therefore stripped a sim
ilar stnte com

m
ission of all pow

er to 
nct in the sam

e area. 
M

ore recently. in C
hicago v. A

tchison, 
T. 

&
 S. F. R

. 
C

o., 357 U
. S. 77 

(1!)58), w
e held th

n
t a city 

ordinance 
requiring 

a 
license 

frolQ
 a m

unicipal 
authority 

before a 
railroad could 

transfer pa:lSengers, an
 nctivity also 

subject 
to

 
regulation 

under 
the 

Illterstnte 
C

om
m

erce 
A

ct, 
w

as facially invalid as applied to nn intcrstat<
! carricr. 

"[I]t 
w

ould 
be inconsistent w

ith 
[federlL

l] 
policy," 

w
e 

observed. 
"if local authorities retained 

th
e pow

er to 
decide" 

w
hether 

the 
carriers could do 

w
h

at th
e A

ct authorized them
 

to do. 
ld., 

a
t 87. 

'rh
e com

lllon 
rationale of these 

cases 
is easily 

stated
: "['1']hero can be no divided au

th
o

rity
 over interstate 

d 
C

O
lllm

erce, and ... the acts of C
ongress on th

at subject nrc 
~
 

suprem
e an

d
 exclusive." 

M
issouri P

acific R
. C

o. 
v. Stroud, 

I I • , i , ! 1 i 1 ; .: .j 

C
IlIC

A
G

O
 .t: N

. W
. T

IL
 C

O
. v. K

A
LO

 B
R

IC
K

 .I.: T
IL

E
 C

O
. 

31ll 
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U
. S. 404, 

408 
(1925). 

C
onsequently. 

state 
elT

orts 
to 

regulate com
lllrfC

(' Illust fall w
hen they conflict w

ith o
r inter

fere 
w

ith federal authority over th
e sam

e acti,·ity. 

III 

In
 deciding w

hether respondent's state-law
 dam

age'S ad
io

n
 

is pre-elllpted, 
w

e 
m

u
st determ

ine 
w

h
at C

ongress 
h

as said 
ab

o
u

t a 
carrier's ability to abandon a line, 

w
h

at Ion'!\. state 
law

 provides on the sam
e subject, an

d
 w

hether th
e tw

o arc 

inconsistent. 
'1'0 these tasks w

e now
 turn. 

A
 

T
h

e Interstate C
om

m
erce C

om
m

ission 
h

as been endow
ed ;tG 

b
y

 C
ongress w

ith broad pow
er to regulate a carrier's pc-rllla-

B
ent or 

tem
pom

ry cessation 
of 

service 
over lines 

m
rd

 
for 

interst.ate C
O

lllm
erce. 

U
nder §§ 1 (4

) 
an

d
 

1 (11) 
of the In

-
terstate C

om
m

erce A
ct, recodified a

t 49 U
. S. C

. § § III U
 1 (a) 

an
d

 11121 (a) 
(197G

 ed., S
upp. III),' the C

om
m

ission is elIl-
pow

ered 
both 

to 
pass 

011 
th

e 
reasonableness of a 

carrier's 
tem

porary suspension of its service and, if necessary, to onler 
it resum

ed. 
S

ee IC
C

 v. 
C

hicago &: N
. 

lV
. 

T
rallsp. 

C
o., 533 

F
. 2d 1025, 1027, 11. 2 (C

A
S 1976); IC

C
 v. M

aillc C
e

lltra
l R

. 
C

o., 505 F
. 2d 590, 593-594 

(C
A

2 1974). 
In

 addition. a
l
l
t
~
 

1I10st 
relevant 

here, 
th

e A
ct endow

s 
th

e 
C

om
m

ission 
,,·jth 

broad authority over abandolllllellts, or p
erm

an
en

t eessatioll. 

of service. 
'rh

e C
om

m
ission's pow

er to regulate abandonm
ents h

y
 rail 

carriers stem
s from

 
th

e T
ran

sp
o

rtatio
n

 
A

ct of 1920, ch. 
91, 

'U
n

d
e
r P

ub. L
. 95-473, {)2 Stnt. 

1337
, thc In

tN
stn

tc C
O

IH
llll'rc(' 

.\rt 
und 

its 
\'urio\ls 

Ilinendm
cnts 

ha\'c 
been 

com
pletrlr 

recodified ~~ 
S

ub
title IV

 ot T
i'le 49 of thc U

nitcd S
tates C

ode. 
In

 the m
ain, thi;: rec(ltii. 

ficntion 
is 

w
ithout 

substnntil'c change. 
In

 thi~ 
opinion, 

w
e 

cite 
to 

the 
origin:11 

A
ct for cnee in 

referring to the decision 
b

d
o

w
 am

i 
to our prec

eucnts. 
W

herc 
approprintc, 

w
e 

also 
givc 

parallel 
cites 

to 
thc 

A
ct 

as 

recodified. 
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41 
S

tat. 477-478, 
w

hich 
added to

 th
e Interstat~ 

C
om

m
erce 

A
ct a new

 § 1 (IS
), recodified u

t 40 U
. S

. C
. § 10903 (a) (1976 

ed., S
upp. III). 

T
h

at section stated
 in p

ertin
en

t p
art: 

"[N
]o

 carrier b
y

 railroad subject to 
this chaptel' shall 

abandon all o
r an

y
 portion or a line of railroad, or the 

operation thereof, ullless an
d

 until there shall first have 
been obtaillcd frolll thc C

om
m

issioh a certificate th
at the 

present or future public convenience an
d

 necessity per
m

it of such ab
an

d
o

n
m

en
t." 

T
h

is section, w
e hav~ said, m

u
st be "construed to m

ak
e fed

eral 
au

th
o

rity
 e1Iective 

to 
th

e full 
ex

ten
t th

at it h
as been 

exerted an
d

 
w

ith 
n view

 o
f elim

ill<
lting th

e \~ils th
at C

on
gress intended to ab

ate." 
T

ransit C
o

m
m

'n
 v. 

U
n

ited
 States, 

supra, n
t 128. 

A
m

ong those evil!; is "[m
] u

n
ip

le control in 
rcspect of m

atters a1Iecting 
[in

terstate railroad] 
transporta

tion," because such control, ill th
e ju

d
g

m
en

t of C
ongress, has 

proved "d
etrim

en
tal to 

the public interest." 
289 

U
. 

S., 
at 

127. 
S

cc C
hicago v. 4tchisan, 1'. ll:'8. F

. R
. C

o., sllpra, Ilt 87. 
C

onsequently, w
e 

have in 
the pa:-:t 

concluded 
th

at th
e au

th
o

rity
 of th

e C
om

m
ission 

to 
regulate abandonlllents is ex

clusive. 
A

labam
a 

P
ublic Service 

C
om

m
'n 

v. 
Southern 

R
. 

C
o., 341 U

. S. 341, 346, n. 7 (1951). 
S

ee C
olorado v. U

nited 

~
 ,J~tates, 

271 
U

. 
S. 

153, 
164-166 

(1026). 
T

h
e C

om
m

ission's 
:
-

t> 
au

th
o

rity
 over abandonlllents is also 

plenary. 
S

o broad is 
. 

this pow
er th

at it extends even to
 approval of abn.ndonlllent 

. ~J;;~ 
of Jlurely local lines operated b

y
 l'egulatcd cD

niers w
hcn, in 

~
. 

th
e C

om
m

ission's judgm
ent, "th

e over-riding intcrests of in-
terstate C

O
llllllerce 

req
u

ir[e] 
it." 

P
alm

er v. 
111assachusctis, 

. 
. 

308 U
. 

S. 70, 85 
(1

0
3

!). 
T

h
e broad scope of th

e C
O

llllllis
sion's au

th
o

rity
 undel' § 1 (18) h

as been clear since the C
ourt 

first interpreted th
at provision in C

olorado v. U
n

ited
 States, 

supra. 
T

here, 
the C

o
u

rt rejected 
n chnllenge b

y
 the S

tate 
of C

olorado to th
e 

P
O

\\'C
I' of th

e C
om

m
ission to gl'llnt a cer

tificate 
perm

itting an
 

ubandolllllent o
f a 

w
holly 

illtl'l1state 

i
~
 

I £'. ~~-
I I ! f • f 1 

J j ~ 
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ourt 

branch line operated by an
 in

terstate carrier. 
Justice B

ran
deis w

rote for the C
o

u
rt: 

"C
ongress has pow

er to assum
e n

o
t only som

e conlrol, 
b

u
t paralllount control, 

insofar 
as 

int~rstate 
conllllerce 

is 
involved. 

It Illay determ
ine 

to 
w

h
at ex

ten
t and 

in 
w

hat m
anner in

trastatc service Illust be subordinated in 
order th

at interstate service m
ay

 be adequately rendered. 
T

h
e 

pow
er 

to 
m

ake 
th

e 
determ

ination 
inheres 

in 
the 

U
nited S

tates as an incident of its pow
er over interstate 

com
m

erce. 
T

h
e m

aking of this determ
ination invoh'es 

an exercise of ju
d

g
m

en
t upon the facts of th

e particular 
casco 

T
h

e 
au

th
o

rity
 

to 
find 

the 
facts 

an
d

 
to exercise 

thcreoll the judglllent w
hcthcr ab

an
d

o
n

m
en

t is consist~nt 
w

ith 
public 

con\'enience 
an

d
 

neccssity, 
C

ongress 
con

fen'ed upon the C
om

m
ission." 

271 
U

. S., a
t 165-1G

6. 
. 

T
h

e exclusive an
d

 plenary n
atu

re of th
e C

om
m

ission's au-
thority 

to 
rule on 

calT
iers' 

decisions 
to

 
abandon 

lines 
is 

critical to the congressional schem
e, \\'hirh contemplal~s 

C
O

III

prehensive adlllinistrative regulation of interstate conllnerce, 
In

 deciding w
hcL

her to perm
it an abandonlllent, U

le C
O

lnlllis
sion m

ust balance "th
e interests of those now

 served by the 
prcsent line on the one hand, an

d
 the interests of the c:lrrier 

and 
the 

transportal.ion 
system

 
on 

the 
other." 

P
urcell 

Y
. 

U
nited States, 315 

U
. 

S. 381, 
384 

(H
J42). 

O
nce 

the 
C

om


m
ission has struck th

at balance, its conclusion is entitled to 
considerable defcrcnce. 

"T
h

e w
eight to b

e given 
to cost of 

n 
relocated 

line 
as 

against th
e 

adverse 
efT

ects 
upon 

those 
served by the abandoned line is a 

m
atter w

hich t.he experi
ence of the C

O
lllm

ission 
qualifies it to decide. 

A
nd, 

under 
the statute, it is n

o
t a 

m
atter for 

judicial redecision." 
Id., 

at 385. 
T

h
e breadth of th

e C
om

m
ission's s!:ltut{)ry discretion sug

gests n congressional in
ten

t to lim
it judiri:ll interfercnce ",ith 

the agency's w
ork. 

T
h

e A
ct in fact 1<pclls o

u
t w

ith consider
able 

precision 
th

e 
rem

edies 
available 

to 
a 

shipper 
w

ho 
is 
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injured either by the C
om

m
ission's approval of nn abandon

m
en

t o
r b

y
 a 

carrier's 
abandoning n. 

line 
w

ith
o

u
t securing 

COIl1mis..~ion approval. 
A

 shipper objecting to un 
abandon

m
en

t 
lIIay 

nsk 
the C

O
lllm

ission to 
investigate 

the 
cnnier's 

neLioH
. 

§ 13 (1
), rccouified n

t 40 U
. S

. C
. 

§ H
iD

1
 (b

) (lO
iG

 
cd., S

uP
P

. III). 
A

 sh
ip

p
er m

ay
 also oppose an

y
 request for 

I1ballU
O

lllnent filed beforc th
e C

O
llll11ission. 

49 C
F

R
 § 1121.3G

 
(1080)." 

If ultim
ately dissatisfied w

ith th
e C

om
m

ission's ac
tion, 

II. shipper m
ay

 s(lek review
 o

f its netion ill t.he appropri
nte court of appeals, 28 

U
. S

. C
. 

§§ 2321 (a), 2342 (5). 
In 

addition, a
t the tim

e th
at this action W

as file~ ;n state court, 
§ 1 (20) 

of 
th

e A
ct expressly 

provided 
th

at a 
shipper be

lic\'illg a 
currier's abandonlllcnt w

as unlaw
ful could seck 

U11 

injullction against it! 
T

h
ere is no provision in th

e A
ct for a 

civil dam
ages action ag

ain
st n. 

carrier for 
an

 abandonm
cnt 

"A
 cnrrier w

ho files 
nn 

npplicntion 
for 

II. 
certific3te 

p
clm

ittin
g

 nbnn
dO

IlIl\('nt. 
lIIust. lIIako rl'nsonaule elT

orts 
to

 J:'i.\'e lIoti,'c 
to "II ~hipp" .. s w

ho 
h.w

e used the line in th
e P

/lst 12 m
o

n
th

s. 
49 U

. S
. C

. § 10904 (a) (3) (D
) 

(1970 
cd., S

u
p

p
. III). 

S
ee 171 

1'8 C
hicago, M

., St. P. 0: P. R
. C

o., 611 
F

. 2d 002, 008 
(C

A
7 1!J7!J) . 

D
 S

ection 1 (20), w
hich w

as, 
like § 1 (18), 3

d
d

ed
 b

y
 th

e T
ransportation 

A
ct of 1920, 

provided 
th

at lO
nny 

C
ourt o

f co
m

p
eten

t juris<
liction" coul<l 

('njoin a cnrril?r's nbandonlllent o
f a line w

lten application for nppro\'al hns 
n

o
t bl'cn m

ad
e to

 the C
om

m
ission. 

T
h

e rig
h

t o
f II. p

ri\'ate p
n

rty
 to seck 

nn injunction w
ns repenled b

y
 th

e H
nilrond U

evitnlizntioll an
d

 U
egulntory 

H
eform

 A
ct o

f 1970, P
u

b
. L. 

94-210, 
9

0
 S

tat. 127-130. 
U

n
d

er th
e A

ct 
as nm

cnded nnd recodified, only th
c U

n
it"d

 S
tales, th

e govcrnm
cnt of a 

S
tate, o

r th
c C

om
m

ission 
itself m

n
y

 su
e 10 enjoin m

o
st iIIegnl 

abnndon
m

ents. 
S

ec 4
9

 U
. S

. C
. §§ 11,';0,'; 

(action lIy state), 11702 (action by the 
C

om
m

ission), 11703 
(nction b

y
 th

e U
nited S

tates) 
(1976 cd., S

upp. III). 
A

 p
riv

ate person m
n

y
 seck injunctive rc

lid
 o

n
ly

 to
 p

rev
en

t illegnl nban
donm

C
llL

 
o

f a 
freight-forw

:m
ling service. 

S
ee 4!J 

U
. S

. C
. § 1170-1 

(1976 
cd., S

upp. H
I). 

'fh
e fact th

at sh
ip

p
ers in 

th
e llO

sition o
f rl'SIIO

lI(lent 
)10 

longer hn\'e nvailnble th
e rellledy o

f injunction docs 1I0t afT
ect o

u
r decision, 

because 
nU

llIerous 
o

th
er rem

edies fo
r im

p
lo

p
er crssations o

f sen
'icc still 

exist. 
"[T

Jh
c
 absence o

f lilly
 jtl<licial r(,llIe,ly [w

oul<
l] p

lac[e] th
e F

hipper 
('n

tird
y

 a
t 

the m
ercy

 o
f th

c carrier, co
n

lm
ry

 10 
th

e o\'erriding purpose 
of th

c A
ct." 

H
ew

itt-R
obills, Ille. v. E

a8tem
 F

reight-W
ays, IIIC., 371 U

. S., 
:It SS 

(rlllphllsis II(l<Ied). 

C
H

IC
A

G
O

 «. N
 

W
. TH

.. C
O

. v. K
A

LO
 B

R
IC

K
 &

 T
IL

E
 C

O
. 
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pinion of th
e C

o
u

rt 

th
at h

as h
~
e
n
 approved by th

e C
om

m
ission.'o 

T
h

e !;truclure 
of th

e A
ct tl\uf:j m

akes plain th
at C

ongress intended th
at an 

aggrieved shipper should seek relief in th
e first instance frolll 

th
e C

om
m

ission. 
In

 
S

U
Ill, the construction of th

e applicable federal 
la,,' is 

straightforw
ard an

d
 unam

biguous. 
C

ongress granted to 
the 

C
O

lllm
ission plenary au

th
o

rity
 to

 regulate, in the interl':;t of 
in terstate 

com
m

erce, 
rail 

carriers' 
cessations 

of 
sel'\' ire 

011 

th
eir lines. 

A
nd a

t least as to
 abandonm

ents, this au
th

o
rity

 
is exclusive. 

E
qually clear arc the m

eanings of th
e state statu

to
rr ant! 

com
m

on-law
 obligations 

th
at 

petitioner seeks 
to 

challenge. 
T

h
e Iow

a C
ourt of A

ppeals held th
at Iow

a C
ode §§ 4i!I.~ atld 

470.122 
(1071) 

"irnpos[e] 
on 

the 
railroads 

th
e 

unqualified 
an

d
 unconditional d

u
ty

 to fum
ish car scrviee an

d
 trallsporta

tion to
 all persons w

ho apply," an
d

 th
at this state-h

ll' d
u

ty
 

w
as n

o
t pre-clIlJlled by the provisions of the In

terstate C
O

Ill

m
erce A

ct illlP
osing a sim

ilar duty. 
205 K

. W
. 

2d. at. 
4

W
. 

A
ccording' to respondent's com

plaint in th
e state court. peti

tioner's failure to curry out these "dut.ies of a C
O

llllllon 
car

rier" injured it in 
the am

o
u

n
t of 8350,000. 

A
pp. 

78. 
T

h
e 

state court also held th
at respondent could m

aintain its cuuses 
of 

action 
for 

cO
llllllon-law

 
negligence 

based 
on 

petitioner's 
alleged failure to lIlaintain the roadbed an

d
 for cO

llllllun-law
 

to
rt 

for 
purported 

interference 
w

ith 
contractual 

relations 

1
0

 AlthOll~h §§ S nnd !J, recodified n
t 4!J U

. S. C
. ~ 11705 (1976 ('d .. S

u
p

p
. 

III), 
provide 

II. 
~('neral 

right 
to 

se('k 
dalll:l~cs 

w
h('n 

injured hy 
!\ 

car
rier's violation of th

e A
ct, 

this C
o

u
rt stated

 in 
P

O
l"d/ 

y
. U

llitcd Statcs. 
300 

U
. S. 276, 287 

(1937), 
th

at 
th

e 
injunctive 

rrm
ed

y
, sec 

II. 9, supra, 
w

ns "th
e only m

ethod for I'nforcing" w
h

at 
W

:15 
tht'n § 1 (IS

) 
of 

thl' .\ct. 
B

ecause the carrier's nctions here h:w
e been !ll'l'ro\'C

d b
y

 th
e C

om
m

is.<
ion, 

th
erc 

has been 
110 

I'iolntioll 
o

f the A
ct" 

an
d

 
this <I:lIl1agl's 

fI'Illt'd.\· 
could 

h:1.I'e 
)1

0
 npplicatioll to 

this C
:l"e. 

W
e th

crrfo
re need not <lccidc 

w
h

rth
cr 

tho Innrllage of l'olV
clllllrans th

at a dnm
ages action can "C

l'er ue brollcht 
for nn iII~gal aballdonlll(,lIt, o

r if such an action l'an b
c b

ro
u

ch
t. w

h
cth

er 
C

ongress 
m

ig
h

t' hal'e 
in

ten
d

rd
 

th
n

t 
stn

te 
nntl 

fl'<lcm
l 

eourt~ 
h:n-c 

con
currclI~ 

jurisdictioll. 
W

e th
u

s resen
'c those questions fo

r a 
p

ro
p

('r case. 



I, 
h

c'". 
f'%

N
 
~
"
 

t!'\. 
f#

B
 ... 

11 • 
~
 
, 

l " 

324 
O

C
T

O
D

E
H

 T
E

R
M

, 1980 

O
pinion ot tlle C

o
u

rt 
4

S
0

U
.S

. 

w
if,h 

rcspondcnt's 
custom

ers, 
205 

N
. 

W
. 

2d, 
Ilt 

471-472. 
T

h
e 

lI('gli~cllce count as outlined in 
respondcnt's cO

lnplailit 
clnim

ed 
$15U

,000 
in 

uallU
lgcs 

bascd 
on 

petitioncr's alleged 
failure "to

 m
aintain the tm

ek
 in a proper m

an
n

er" an
d

 "to
 

properly 
m

aintain 
the railroad 

right-of-w
ay." 

A
pI'. , 79-80. 

T
h

e to
rt count alleged th

at "a
t all 

tim
es 'm

aterial hereto, it 
w

as 
the 

avow
ed 

an
d

 
publicizcd 

purpose of 
[petitioner J to 

close all unproductive lincs undcr its control," an
d

 th
at this 

plan interfercd 
w

ith 
respondent's contracts an

d
 dam

aged 
it 

in the alllount of $100,000. 
Id., a

t 8
t. 

T
hese, then, are the 

d
aim

s th
at th

e Io
w

a C
o

u
rt o

f A
ppeals held proJlflol.y cogniza

blc ill the staL
e courts. 

B
 

A
rm

ed w
ith 

these au
th

o
ritativ

e constructions of both the 
fedem

l 
regulatory schem

e an
d

 the state law
, 

w
e 

m
u

st next 
determ

ine w
hether th

ey
 conflict. 

T
Ill! Iow

a C
o

u
rt of A

ppeals 
held th

at th
e tw

o rem
edies for nbando!llllent m

erely com
plc

llIellted olle Ilnother. 
\
~
 disagree. 

D
oth th

e letter and the 
spirit of the In

terstate C
om

m
erce A

«:t arc inconsistent w
ith 

Iow
a law

 as construed b
y

 th
at court. 

T
h

e decision 
below

 
nm

ounts to a holding th
at a S

tate C
n

ll im
pose sanctions upon 

n regulated carrier for doing th
at w

hieh only the C
om

m
ission, 

acting p
u

rsu
an

t to the w
ill of C

ongre:;s, has th
e pow

er to
 de

clare 
unlaw

ful 
or 

unreasonnble. 
C

f. 
C

hicago 
v. 

A
tchison, 

T. &
 S. F. R

. C
o., 357 U

. S., a
t 87. 

It is true th
at n

o
t olle 

of 
th

e 
three 

counts 
o

f 
respondent'R

 
state-court 

com
plaint 

, 
m

entions the w
ord "abandonm

ent," 
b

u
t com

pliance w
ith the 

ft c in
ten

t of C
ongress cannot be avoided h

y
 m

ere artful pleading. 
It is difficult to escape the conclusion th

at th
e in

stan
t litiga-

(i; 
1 tion represents little m

ore th
an

 an
 attcm

p
t b

y
 n disappointed 

I
~
 

I
~
 

shipper to gain from
 th

e Iow
n courts th

e relief it w
as denied 

~< ~
 .(, 

b
y

 the C
om

m
ission. u 

S ' 
11 T

he fnct th
at respondent did n

o
t perfect ils filing before the C

O
llunis-

sion, sec D
. 3, ,upra, docs D

ot alT
ect either tile validity o

r th
e finality of 

i:#:~~_ 
I :f~~~ 
, l I ;
,
 

t'0~ 
~;,~~ 

.
.
 
.
.
 

-
fR

 
lllC

A
G

 
N

. W
. T

R
. C

O
. v. K

A
LO

 m
U

C
K

 T
C

O
'
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o

u
rt 

R
espondent's 

m
ain 

cause 
of 

action 
alleges 

an 
im

proper 
failure to furnish cars 

011 
the K

alo
-F

o
rt D

odge branch line. 
III M

issvuri P
acific R

, C
o, 

Y
. Stroud, 2

0
i U

. S. 404 
(lfl:!3), 

this C
ourt confronted th

e prceise question 
w

hether a 
state

court 
dam

ages 
action 

w
ould 

lie 
for 

a 
carrier's 

failure 
to 

fum
ish 

cars 
to 

carry
 

II shipper's 
goods 

in 
in

terstate 
eO

Ill
m

erce." 
T

h
e C

o
u

rt held 
th

at because 
th

e 
lu

m
b

er shipped 
b

y
 

tho 
carriel' 

m
oved 

in 
illterstate, 

rath
er 

th
an

 
in

trastate, 
com

m
erce, "[t]h

e
 state law

 h
as no application .... " 

ld
., a

t 
408. 

In
 

the 
in

stan
t case, 

th
e 

bricks 
th

a
t 

respondent 
here 

shipped 
in 

petitioncr's 
cars, 

like 
th

e 
lu

m
b

er 
in 

M
issouri 

P
acific, 

w
ere m

oving in in
terstate cO

lllm
erce." 

R
c
~
p
o
n
d
e
n
t
 

in 
essence 

seeks 
to' 

use 
state 

law
 

to 
com

pel 
petitioner 

to 
fu

m
 ish 

cars in 
spite of 

the eO
llgressional 

decision 
to lea\'e 

regulatioll 
of 

car 
service 

to 
th

e 
C

om
m

ission. 
B

u
t 

"[t)h
e 

d
u

ty
 to provide cars is Ilot absolute," an

d
 th

e la\\· 
II 'exacts 

ollly w
h

at is 
reasonable of the railroads 

ullder the existillg 
circulllstall<

:es.''' 
11film

ille G
rain C

o. 
v. N

o
r/o

lk &-
W

estcm
 

R
. C

v., 352 1. C
. C

. 575, 585 (1£)7G
), citing E

lgin C
oal C

o, ". 
L

ouisville &
 

N
ashville R

. C
o., 

2
i7

 F
. S

u
p

p
. 247. 250 

(E
D

 
T

enn. 
10(37), 

S
ec 

M
id

la
n

d
 

V
a

lley 
R

. 
C

o. 
Y

. 
B

a
rkley, 

270 
U

. S. 482, 434 (1!J28), 
T

h
e ju

d
g

m
en

t as t<> w
h

at l'unstitutl'S
 

reasonableness belongs exclusively 
t<> 

th
e 

COll1rnis~ion. 
C

f. 
P

urcell 
v. 

U
nited States, 315 

U
. S .. 

a
t 384-385. 

It w
oule! 

vitiate th
e overnrching congressiollul 

in
ten

t of errat illg "an 
efficient an

d
 natiollally integrated railroad system

," IC
C

 
Y

. 

the 
C

om
m

ission's 
/ill<linl'R

 
w

ith 
rrsp<

'd 
to 

the 
reasonablrnr,s 

of 
peti

tiollcr's nctions, 
T

hl'se lilldin"s 
rem

ain 
valid 

if support~<1 by ~ub;talltial 
c\'idcnce, scc l/Iillo

i! 
C

entral 
R

. C
o. 

v, 
N

orfolk 
,(; 

II'c,</C
rII 

Ii. 
C

o., 
355 

U
. S

. 57, GO 
(I!JG

O
), alld ill :lll}' case nrc IIO

t ordinarily subject to rC
\'j,;ion 

vin 
collnteral nttack in n civil nction. 

12 T
h

a 
C

om
m

ission's 
au

th
o

rity
 

O
\'er 

furnishinp; 
cars 

w
as 

rrflected 
in 

§§ 1 (4) 
nnd 1 (11) 

of the A
ct, rccodified nt 4!J 

U
. S. C

. §§ 11 101 (n) nnd 
11121 (a) 

(19iG
 I'd., S

u
rp

. Ill). 
"S

e
c
 n

. I, supra. 



~
 

4
: 

c::; 
is 
:;:, 

-~
 

is 
en 

~;,-,::t 
x:"",t±!;: 
(:i:\C

§' 
(.~':>-''':~~ .; 

. ~., ';' :~. 

" .' . :;'~ .," 
f...' 

;'.;,"
 

:.:; 

-:~" 

.;. 

'J
 

.1 f t .~ 

" . ~;-
' " 

:', . ' ,:. 

( {J 

v!: . 
vA

/ 
;.. 

. 
r 

\ ~'. 
S
~
~
 

1
)
 ~
 

f~~ 

320 
o

crO
D

E
R

 T
E

R
M

, 1!)W
 

O
pinion of th

o
 C

o
u

rt 
450 U

.S
. 

N
nilw

ay Labor E
xecutives A

ssn., 315 U
. S. 373. 376 (l!H

2), 
to perlllit the S

late of Iow
a to lise 

thl~ thrC
'nt of dam

ages to 
require a cnrrier to do exnclly w

hnt the COJlllI\i~siun 
is ell\

pow
ered to excuse. 

A
 system

 under w
hich eaeh S

tate could, 
through its courts, im

pose on railroad curriers its ow
n version 

of reasonable service requirem
ents could hardly be m

ore at 
odds w

ith the uniform
ity contem

plated by 80ngress in enact
ing the In

terstate C
om

m
erce A

ct. 
T

he conclusion 
th

at a 
su

it under state law
 conflicts w

ith 
the purposes of the A

et is 
m

erely bolstered w
hen, 

as here, 
the 

C
om

m
ission 

has 
actually 

appro"ed 
the 

abandonm
ent. 

In
 

reaching 
its 

decision, 
the 

C
om

m
ission 

exprcsdy 
found 

th
at "th

e cessation of scrvice occurn~d because of conditions 
over w

hich 
[petitioner] 

h
ad

 no controL
" 

A
pp. to 

P
et. for 

C
crt. 35a. 

B
ccause C

ongress g
ran

ted
 the exclusive discretion 

to m
ake such judgm

ents to the C
om

m
ission,. there is no fur

ther role 
th

at the state court could play. 
E

ven though the 
approval did n

o
t eo m

e 
until after re:lpondent filcd 

its eivil 
suit, it w

ould be contrary to the language of the statu
te to per

m
it litigation challenging the law

fulnllss of the carrier's ac
tions to go forw

ard w
hen the C

om
m

ission has expressly found 
them

 to be reasonable. 
S

ce 49 U
. S. C

. 
§ 1 (17)(11.), recodi

ficd 
at 49 U

. 
S. 

C
. 

§ 10501 (c) 
(1976 ed., S

upp. III). 
W

e 
therefore hold th

at Iow
a's statu

to
ry

 cause of action for fail
ure to 

furnish 
cars cannot be asserted against an interstate 

rail carrier on the facts of this case. 
T

h
e saine reasoning applies to respondent's other asserted 

eauscs of action, because they, 
too, are essentially attem

p
ts 

to litigate the issues underlying petitioner's abandonm
ent of 

the K
!do-F

ort D
odge line. 

T
h

e questions respondent seeks 
to 

raise 
in 

the 
state 

co
u

rt-w
h

eth
er roadbed 

m
aintenance 

w
as 

negligent 
or 

reaso
n

ab
lealld

 
w

hc,ther 
petitioner 

aban
doned its line w

ith som
e tortious m

o
tiv

e-are precisely the 
sorts of concerns th

at C
ongress intended the C

om
m

ission to 
address in w

eighing abandonm
ent requests from

 th
e carriers 

C
IIIC

A
G

O
 &

 N
. W

. T
n. C

O
. v. K

A
LO

 D
R

IC
K

 &: T
IL

E
 CO

. 
:>27 
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O

pinion of the C
o

u
rt 

subjcet 
ttl 

its 
rrgulation." 

S
ec 

P
urcell 

v. 
U

lliled 
Slates, 

SlIIH
·(/,. at aR

5; 
C

hcsIII)(,flke 
«(; O

hio R
. C

o. 
Y

. U
1lited 

Slates, 
283 

U
. 

S. 
:l!:i, 

42 
(I!)31). 

T
h

at n.lone 
m

ig
h

t be enough 
to 

prohibit respondent from
 rnisin~ thelll in 

n. state court. 
('f. 

P
enllsylvania 

R
. 

C
o. 

v. 
C

lark 
B

ros. 
C

oal 
M

i1lillg 
C

o., 
23S

 
U

. S. 4GG, 4G
9 

(1915) 
(no dam

ages action m
ay

 be brought 
for 

car 
distribution 

practiccs 
u

n
til 

C
om

m
ission 

h
as 

ruled 
thelll unlaw

ful). 
L

 
B

u
t w

e need 1
l0

t decide "'hether n. state-court su
it is u:lrred 

j 
It.D' 

w
hen the C

om
m

ission is em
pow

ered to rule 011 th
e um

lerlying 

L
 1,.;«' 

issues, 
because h~re 

the C
om

m
ission 

has actually addres;:ed~ 
tnV

; 
tlH

L
Jillltters rC

Sllillulcnt wi~hes 
to raise in state cour.L

 
T

h
e 

~
' 

h 
C

om
m

ission's order approving th
e abandonm

ellt application 
: 

df 
found 

th
at after the 

first 
tw

o 
landslides, 

petitioner "m
ade 

.1' 
{~,A.J;necessary repairs to enable continuation of service," th

at fur-
~ (J. 

\) 
th

er repairs after the 1UG7 slide w
ould not hu.ye been "suffi-

~
 

cient to insure continuous operations," th
at the abundonm

ent 
, 

w
as n

o
t "w

illful," th
at rcspolH

lcnt hus no right to "insist th
at 

a burdensom
e line be m

aintained solely for its ow
n usc," am

l 
th

at "continued operation of the line w
ould be an unnp.cessary 

burden on 
[petitioner] 

and on 
interstate com

m
erce." 

A
pp. 

to P
et. fOl' C

ert. 35a-3G
a. 

T
hese findillgs by the C

O
lllm

ission, 
Illade pursuant to the authority delegated b

y
 C

O
llgress. sim


p

ly
 leave no room

 for further litigation o\'er the m
atters re

spondent seeks to raise in stnte court. 
C

onsequently, "'e hold 
th

n
t on the fncts of this case, 

the Interstate C
om

m
erce A

ct 
also pre-em

pts Iow
a's com

m
on-law

 cam
es of action for dam


ages stem

m
ing from

 a carrier's negligence und to
rt \yhen the 

judgm
ents of fact und of rcnsollublenc~s ncce~~nry to the deci

sion have already been m
ude b

y
 the C

om
m

ission. 

"l\Io
st of 

the 
Corrunis~iol1'8 

nbandonm
cnt 

dN
+

ions 
tu

rn
 

in 
p

art 
on 

fnctors 
such 

os 
those 

rrspom
lrnt w

ishcs 
the ~tntc 

co
u

rt to decide. 
~~e. 

c, g., C
hicago ,t: N

. IV
. 

7'(01131'. C
o. 

A
b

a
7

ld
0

1
lm

r1
lt, 354 L

 C
. C

. 121, 125-
126 

(1977); 
B

altim
ore 

&
 A

nnapolis R
. C

o; ,tba1ldollm
cllt, 3-1S 

L
 C

. C
. 

678, 700-7U
3 

(l!176); l1Iissouri Pacific R
. C

o. A
bandonm

ent, 342 1. C
. C

. 
643, 644 

(1972) . 
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R
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, 1980 

O
pinion or the C

O
llrt 

450 U
.S

. 

N
othing in 

O
U

I' de(~isi()n iu P
ennsylv(/nia R

. C
o. v. P

urit(//l 
C

oal lIfinilI(J C
o., 

237 U
. S

. 121 
(lU

15), com
pels a eontrnry 

result. 
B

u
t because both 

respondents an
d

 
the Iow

a C
ourt 

of A
ppeals rely heavily on its langulIge, w

e discuss th
e case 

ill 
sO

llie detail. 
Iu

 P
uritan, this C

o
u

rt w
as called upon for 

the first tim
e to in

terp
ret w

hat w
as then .§ 22 of th

e'In
ter

state C
om

m
erce A

ct as it related to a carrier's d
u

ty
 to fur

nish cars. 
T

h
at section, w

hich survives w
ith

o
u

t suostnntive 
change in 

th
e A

ct as recodified," 
provided 

th
at nothing in 

the A
ct "shaH

 in an
y

 w
ay abridge or alter the rem

edies now
 

existillg a
t co III III on law

 o
r by statu

te, b
u

t the rr~lVisions of 
this act arc in addition to such rern('dies." 

Rcl~ing on 
this 

I:U
lgunge, 

this 
C

o
u

rt held 
th

at a 
sJdpper 

could 
pursue 

its 
state cO

lllnlO
n-bw

 rem
edies fO

I' failure to provide cars w
hen 

the cfirrier h
ad

 previously agreed 
to 

provide 
them

, as long 
as 

"there is 
no 

adm
inistrative 

question 
involved." 

ld., 
at 

lill-132. 
W

ilh
o

u
t this provision, the opinion explaincu, "it 

m
ight have been cln.illlcd 

that, C
o
n
g
r
~
s
 having cntered the 

ficld, 
the w

hole subject M
 liability of currier to shippcrs in 

interstate com
m

ercc had been 
w

ithdraw
n from

 
the jurisdic

I,ion 
of 

the state courts," so 
§ 22 

W
IIS

 added 
to m

ake plnin 
th

at the A
ct "w

as n
o

t intended to deprive th
e sf.atc courts 

of 
theil' 

general 
an

d
 

concurrent 
jurisdiction." 

Id
., 

a
t 

130. 
T

h
e 

Iow
a 

C
o

u
rt of A

ppeals 
relied 

on 
this 

broad-sounding 
language 

in 
cO

llcludiug 
th

at 
respondent's 

causes 
of action 

survived the enactm
ent of and th

e various lllllendm
en ts 

to 
the In

terstate C
om

m
erce A

ct. 
R

espondent urges essentially 
the sam

e point in this C
ourt. 

'I'his analysis fuils to take into account the fact th
at the 

C
om

m
ission's exclusive jurisdiction over abandonlllents arises 

from
 the T

ransportation A
ct of 1920, and its au

th
o

rity
 over 

car service from
 

the E
sch C

ar S
ervice A

ct, ch. 23, 40 S
tat. 

101. 
O

U
I' decision in P

u
rita

n
 preceded these alllendm

ents to 
the In

terstate C
om

m
erce A

ct, so it ('an hardly be view
ed as 

11 S
ee 49 U

. S
. C

. § 10103 (1070 cd., S
upp. III). 

, 
~
 

'l{:;;",,~:u_ 
il<

R
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pinion of the C
o

u
rt 

an authoritative construction of the A
ct as IlIllenderi.'c 

"\nd 
even assulllill/!: for the sake of arg

u
m

cn
t the continuillj! Y

nlill
il.y of th

at opinion's reasoning, it docs not control the disptlsi
tion 

of 
the 

instant case. 
T

h
e 

C
ourt 

in 
P

u
rita

n
 

expre;sly 
noted th

at the m
atters present~d to the state courts for deci

sion involved 
110 qucstiolls of In.\\" or questions caIlill~ for an 

adm
inistratiye 

judgllH
'nt, 

and. in 
particular. 

no 
issllc 

as 
to 

the rensonablelless of the carrier's policies. 
2

3
i U

. S .. nt 131-
1:32. 

Instead, the state court w
as called upon to decide only 

the factual qu('stioll w
hether the railroad had cnrried o

u
t the 

duties th
at it had ngrced to undertake. 

T
h

e C
ourt's opinion 

in P
uritan recognized the im

portance o
f this distinction: 

"[I]t m
ust be borne in m

ind 
th

at there arc 
t,yO

 
furm

s 
of diserinlinatiun,-one in 

the rule und the other in 
the 

lIlannel" of 
its enforcem

ent; 
onc 

in 
p

ro
lllu

lp
tin

g
 a dis

crim
inatory rule, the o

th
er in the unfair enfon:elllent of 

a reasonable rule. 
In

a
 suit w

here the rule of practice 
itself is attacked as unfair or di~criminatory, a question 
is 

raised 
w

hich 
calls 

for 
the 

exercise 
of 

the 
judgm

cnt 
and 

discretion 
of 

the 
adm

inistrath'e 
pow

er 
w

hich 
has 

been vested by C
ongress in the C

on1m
ission. . .. 

U
ntil 

th
at body has declared the practice to be discrim

inatory 
and 

unjust, 
110 

court has 
jurisdiction of a 

suit against 
an interstate carrier for dam

ages occasioned by 
its en

forcem
ellt .

.
.
.
 

"B
u

t if t,he carricr's rule, fair on its face, has been 
U

II

equally applied, alld the su
it is for dam

ages, occasiolled 
by its violation or discrim

illatory enforcem
ent, there is 

•• T
h

e 'fran~flort~tion 
A

ct of I!J20, 
m

orC
O

I'C
T, also nddcd to the Inter

stntc C
om

m
crce A

ct a ncll' § 1 (li)(~), recodified at 49 U
. S. C

. § 1O
j()! 

(e) 
(l97G

 ed., SU
flP. III). w

hich expres.ly invalidates state rem
edies w

hen 
thcy 

nrc "inconsistent w
ith 

all 
order o

f the COJl1mis~ion" 
or 

prohibited 
under any pro\"i~ioll of the A

ct. 
Sec su

p
ra

, at :12G
. 

T
he /'w

;la
ll C

ourt 
olH

'iollsly cO
llld not 

have cO
llsidcred 

this pro\'i~ion 
w

hen deridillJo: 
th

at n 
shipper could in som

e circulU
stances bring n stnte-court action for failure 

to furnish cars. 
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no 
adm

inistrative 
question 

ill\"olved, 
the 

courts 
heing 

':'1 ~
 

called upon to decide a m
ere question of fact." 

Ibid. 

>
-
~
 

~J' 
U

 
'::J-.. 

C
i 

::"
 

<
:) 

~
c
:
:
:
 

~
 

!::: 
o:t: 

!X
I 

E5 ~ 
~
 

'«
 

C
I) 

Q
 

• 
H

ere, 
w

e 
face 

the reverse of th
e situation 

th
at gave risc 

~ 
to 

the P
uritan case. 

T
h

e questions prescnted 
to 

the state 
'l:: 

court in 
the in

stan
t litigation all illvolve evaluations of the 

n:asollahleness 
of 

petitioner's 
ab

an
d

o
n

m
en

t 
of 

the 
branch 

line. 
T

hese issues call for the type of adm
inistrative evalua

tiolls and conclllsions th
at C

ongress h
as entrusted to the ill-

C
 

form
ed 

discretion 
of th

e C
om

m
ission. 

S
ec M

idland 
V

alley 
-

R
. C

o., v. B
arkley, 270 U

. S., a
t 484-486; G

reat N
orthern R

. 
g 

C
o. 

v. 
M

erchants E
levator C

o., 
250 

U
. 

S. 
285, 

291 
(1922). 

U
nder the P

uritan analysis, "n
o

 co
u

rt has jurisdiction" of a 
su

it such as respondent's until th
e C

om
m

ission "hIlS declared 
the practice to be ... u

n
ju

st." 
237 U

. S
., a

t 131. 
A

nd the 
C

om
m

ission, 
in an

 excrcist! of its lliscretion, 
has done 

pre
cisely the opposite; it hus decided th

at th
e abandonm

ent w
as 

p
ro

p
er." 

R
esllO

ndent has chosen n
o

t to seck judicial review
 

of th
e C

om
m

ission's ju
d

g
m

en
t through th

e m
eans provided 

b
y

 C
ongress.'" 

F
o

r all of these reasons, to th
e extent th

n
t 

1
1

 T
h

e 
court 

below
 

n.pparently 
recognized 

th
e distinction 

for 
jurisdic

tional 
purposes bctw

cen state-court fictions 
rai~ing strictly factual claim

s 
and 

those 
calling 

for 
fin 

exercise 
of adm

inistrative 
discretion. 

Sec 
295 

N
. W

. 2d, at 472. 
If it is assum

ed th
at P

uritan rem
ains good luw

, thell 
th

e state court erred only in 
concluding th

at 
II. su

it such n.s 
respondent's 

raises only questions of fact th
at do n

o
t call for an

y
 eX

Jlertise. 
R

espondcnt 
itself concedes th

at evell ullder its theory flf 
th

e case, "th
e sole ilsuc for 

ueterm
ination is w

hether o
r not th

e service w
as term

inated b
y

 com
Jlclling 

circum
stances beyond th

e control of th
e carrier." 

B
rief for R

espondent 6 
(cm

phasis 
in 

original). 
T

h
at 

is 
exactly 

th
e 

kind 
of question 

C
ongress 

intended 
t.hat 

th
e 

C
om

m
ission 

decide, 
n

ile I 
in 

th
e 

case 
before 

us, 
the 

C
om

m
ission 

has of COUTSIl nlre.1dy derided it. 
,. R

espondent's rcli:lIlee O
il IC

C
 v. C

hicago ,{: N
. IV

. Trcm
sp. C

o., 533 
F

. 2d 1025 
(C

A
B

 
1!l7(J) , j~ 

nlso 
m

isplaced. 
T

h
at case held 

only th
at II. 

federal-court suit ~eeking 
injunctivll relief 

un 
behalf oC 

th
e C

om
m

ission, 
w

hich 
is 

am
ong 

th
e express 

rem
cdies 

enlllllernted 
in 

the A
ct, 

could 
go 

forw
ard 

w
ithout 

Ilw
niting 

th
e 

C
O

llllnission·s 
dccL~ion 

Oil 
II. 

pending 
re

quest C
or 

nn 
nbam

lonm
ent. 

W
e express n

o
 opinion 8

S
 to 

tho m
erits of 

, , . ; f I i 

C
H

IC
A

G
O

 6: N
. W

. 'I'll. C
O

. v. K
A

LO
 nnrC

K
 .I: T

IL
E

 CO
. 
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o
u

rt 

! 
th

e 
P

uritan 
analysis 

has 
an

y
 application 

here. 
it supports 

I 
petitioner's am

i 
the C

O
lllm

ission's 
nrglll1lents 

tll:lt. 
th

e 
1

0
\1

:1
 

I 
courts 

lack 
jurisdiction 

to 
en

tertain
 

respondent"s 
suit 

for 
i 

dalllnr:es nrisillg frolll 
petitioner's ab

an
d

o
n

m
en

t of the K
alo-

I 
F

o
rt Dod~e l'fallch line. 

I
"
 

O
ur decisioll totIar docs n

o
t lean

' a shipper in re~p(1ndent's 
I 

tf
)
P

o
s
itio

n
 

w
ithout 

fi 
rC

Illcdy 
if 

it 
is 

truly 
harm

ed. 
011 

the 
V

 ~
)
 

contrary, nn 
flggriel"ctI shipper is still free to pursuc the fll"e-

I 
( 

nucs 
for 

relief set 
furth 

in 
the statu

te. 
R

esp
o

n
d

en
t could 

~
 Y

 (). 
have gone to 

the C
O

lllm
ission an

d
 ch:ulellged petitillncr·s re-

i 
fusal to pro\'ide service before allY

 ab
an

d
o

n
m

en
t applicntion 

l 
,,·as 

filed, 
b

u
t it did not. 

A
fter petitioner filed 

its requcst 
for n. 

certificate, respondent h
ad

 the o
p

p
o

rtu
n

ity
 to

 
present 

evidence to the C
O

lllm
ission in support of its allegation. b

u
t 

failed 
to 

do 
so. 

H
aving 

lost 
its 

b
attle 

there. 
resp

o
n

d
en

t 
could 

have 
follow

ed 
the congressionally 

prescribed 
p

ath
 by 

seeking revielV
 in the appropriate U

nitetI S
tates CO

U
lt· of ap

peals. 
T

his, too, 
respondent failed 

to do. 
T

h
e A

ct creates 
no other express rem

edies for 
!I. shipper w

ho is dam
nged b

r a 
c:lrrier's 

abandonm
ent of 

n line. 
In

 
partieuInr, 

nothing ill 
th

e 
A

ct 
suggests 

th
at 

C
ongress 

contem
plated 

pcrlllitting 
a 

shipper to bring a civil dam
nges action in state court. 

A
nd 

such a right to sue, w
ith its im

plied th
reat of salll"liolls for 

failure to 
com

ply w
ith 

w
h

at the courts of each 
S

t:lte con
sider rC

llSonuble 
policies, is plainly co

n
tm

ry
 to the purposes 

of th
e A

ct. 
W

e arc thus n
o

t free to assum
e th

at it has becn 
preserved. 

IV
 

W
e holtI 

th
at 

the 
In

terstn
te 

C
om

m
erce 

:\ct 
prcl'iude5 

a 
shipper froll1 prcssing fi state-court artion for dam

ages np::linst 
n regulated carrier w

hell 
th

e Illterstate C
om

m
erce C

om
m

is
sion, in approving the carrier's :lpplicution for ab:lIH

lolllllcnt, 
reaches the m

erits of the m
atters the shipper seeks to raise 

th
at case, b

u
t w

e do note tlm
t its facts b

car little relation to thO
i;C before 

us. 
• 
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4S0U
.S. 

in 
stllte 

court. 
W

e 
reserve 

for 
another 

day 
the 

Q
uestion 

w
hether such 

11. eause of Ilct.ion 
lies w

hen 
no application is 

m
llde to the C

om
m

ission. 
T

he judgm
ent of the Iow

a C
ourt 

of A
ppellis is reversed, and the easc~ is rem

anded for further 
proceedings n

o
t inconsist.cut w

ith this opinion. 

S
o

 ordered. 

I .. f f I 1 
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H
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roR
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H
I 
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T

H
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 U
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 S
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A
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E
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 C
O

U
H
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O
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 A
P

P
E

A
L
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F
o

n
 T

H
E

 
F

IF
T

H
 

c
m

C
U

IT
 

N
o. 

79-liO
'J. 

A
rgued 

Jan
u

ary
 10, 

1
0

S
l-D

ecid
ed

 l\h
rch

 9, 
19S1 

P
etitioners, w

ho w
ere ill\'o"'cd in an nl:rccm

ent to im
port m

:H
ilnl:1.n:1. llIlrl 

then to distribute it dO
lllestically, w

ere con\'ieted on 
~ep:Ha:e counts of 

consJliracy to im
Jlort m

arihuana, in 
\'iobtion of 21 

U
. S. C

. § !lG
J, :Illd 

conspiracy 
to 

distribute m
nrihu:um

, in 
\'iolation 

of 21 
U

. 
S. 

C
. 

§ s.tG
. 

T
hese statutes arc parts of different H

lbrhaJltN
s of the C

O
lllprehensi\'e 

D
rug A

buse l'revention and C
ontrol A

ct of 19iO
. 

P
etitioners recci\'ed 

consecutive sentences on 
each count, tht' 

Icn~th 
of each 

of their com


bined sentences cxececling the m
:1.X

illlU
m

 w
hich could h:l\'e bN

'n im
posed 

cither for a con\'iction of conspiracy to im
port. or for 

:I cO
ll\·iction of 

eonspim
cy 

to 
distribute. 

T
h

e C
o

u
rt of 

A
ppeals affirm

ed 
the 

cO
ll\'ic

tions and sentences. 

H
eld: 1. C

ongress 
intended 

to 
penni! 

the 
im

po,ition 
of 

con,fT
utiH

' 
,cn

tcnces 
for 

viobtions 
of 

§§ S·IG
 

:lnd 
PG3 

C
\'en 

thoul:h 
~u!'h 

\'iobtions 
arose 

frorll 
n 

single 
ngrcelU

ent 
o

r eO
llspir:lcr 

h3\'ing 
dU

:l1 
objectins. 

I'p. 33G
-3·13. 

(a) In 
determ

ininv; w
hrther C

onl:re,s intended to Jut hoti~~ C
1lm

u
I:tlive 

punishm
cnts, 

the 
applicable 

rule, 
announred 

in 
B

/ocl:bur9cr 
v. 

U
nited States, 284 

U
. S. 299, 304, is th

at "\\'hN
e the ~allle art or tran-

action .constitutes a 
violntion 

of tw
o 

distinct 
statu

to
ry

 I'fO
\·i;ion., 

the 
test to be applicd 

10 d!'!crtuine w
hether there arc tw

o offen.'r. or (1111;
one, is w

hether m
('h 

provision rrC
]uires 

proof of a fact 
w

hirh the other 
docs not." 

T
he statutory pro\'isions in\'ol\'C

cl here ~pecify clitr,'rent rnds 
as the proscribe!1 objcet of the conspirar~'-"distribulion" anrl "im

ro
rta

tio
n

"-an
u

 
clearly 

satisfy 
the 

B
lockburgcr 

tcst.. 
E

ach 
pT

O
\'i,ion 

re
quires proof of n. f:lct 

th
at the other docs not, a1ld thlts §§ ~

l
G
 and 903 

proscribe separate statu
to

ry
 offenscs 

the \'iolntions of w
hirh can 

result 
in the im

position of consecutive scnlcnces. 
B

raverm
an v. U

llitcd Statcs, 
317 U

. S. 4!l, distilll:llished. 
P

p. 33;-340. 
(b) 

W
hile the lllockbur(Jer tcst is not controlling w

herc there is a 
c1c:lr 

indication 
of 

contrnry legislatj,'e 
intent, if 

anything is 
to 

be as
sum

ed 
from

 
the 

legisiati\'c 
history's 

silcnee 
on 

the 
question 

\\'hether 
conse~uti\'c se'lienees can 

be 
im

posed for 
3 

eonspir:le), to 
im

port 
and 

distribute drugs, it is th
at C

ongress W
:lS :lw

nre of the D
lockburger rule 
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OISTRICT or COLUMBIA BARS MEMORANDUM 
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House Business and Labor Committee 
Subcommittee on HB 861 

Leo Berry 

March 23,· 1987 
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14061 449-6220 
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14061 443-0700 

As per the Chairman's request, this memorandum will summarize 
the Burlington Northern Railroad's position on HB 861 and will 
provide the subcommittee with copies of the pertinent documents 
and cases. 

There are two issues involved in passag~of HB 861. One is 
a policy issue and the other is a legal issue~ Assuming for the 
moment that the State of Montana has the authority to implement 
the requirements of HB 861, it is not in Montana's best interests 
to do so. HB 861 essentially contains three things: 

1. notice to the State of a potential sale; 
2. disclosure of financial and other information~ 
3 • assumption by the buyer of existing labor & other 

agreements; 

The future operation of branch and short lines in Montana presents 
three options: 

1. continued operation; 
2. sale to a short line operator; 
3. abandonment. 

If traffic declines or remains static and costs increase, pressure 
will bear to dispose of the lines. That will take the form of 
either a sale or abandonment. HB 861, from a practical standpoint, 
eliminates the option of a sale. As a result, abandonment is 
left as the only option in such a circumstance. That option 
is not beneficial to the communities along the line, the shippers 
or the railroad workers. From a public policy position, it does 
not make sense to eliminate, what would otherwise be a viable 
option for continued rail service. 

The legal issues surrounding HB 861 are serious. The proponents 
of HB 861 have placed the Committee in an untenable position 
having to decide major legal issues. Although nothing is certain 
in the legal arena, the State's ability to impose the requirements 
of HB 861 is very doubtful. The united States constitution IS 

supremacy clause does not allow a state to thwart federal intent. 
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A state can act in a field, such as rail service, as long as it 
does not interfere with the federal intent. However, state's 
efforts to regulate commerce must fall when they conflict with or 
interfere with federal authority over the same activity. Chicago 
& Northwestern Transportation Co. v. Kalo Brick & Tile Co., 450 
U.S. 311 (1981). In passing the Interstate Commerce Act Congress 
determined that multiple control in matters affecting interstate 
railroad transportation was detrimental to the public interest. 
Kalo Brick, at 320. The Interstate Commerce Commission (ICC) has 
taken specific action in the area of sales of rail properties to 
non-carriers. The preemption of state involvement in the sale of 
short lines is recognized in the attached letter from PSC 
Commissioner, Tom 11smahal;! to.:tbe IGtC" Tha't letter was written 

<cs"peciticaliy" in rel.ation to the sale of the line between Butte 
and Garrison to the Western Montana Railroad. Attached is a copy 
of an ICC ruling, Ex Parte 392, which severely restricts what a 
state can do in the area of short line sales. The principle of 
federal preemption prevents the state from negating a legitimate 
federal action. ICC Ruling 392 specifically addresses the very 
items in HB 861. 

1. additional notice to the state; 
2. disclosure of more financial and operation information: ~ 

and, 
3. labor protection. 

The relevant parts of the order have been highlighted for your 
convenience. As you can see on pages 2, 5, and 7, the ICC considered 
each issue that HB 861 attempts to address. It specifically 
decided not to provide additional not,ice to the states, require 
disclosure of financial and operation information or require the 
assumption of labor contacts by the buyer. Montana, as a state, 
may disagree with the ICC decision, but federal preemption prevents 
the state from imposing conditions on such railroad sales which 
are in contradiction of the ICC ruling. 

The proponents of HB 861 erroneously rely on the case of 
Hayfield Northern Railroad Co. t Inc. v. Chicaqo and Northern 
Western Transportation Co., 467 U.S. 622 (1984). The proponents 
have argued that the case supports the enactment of HB 861. In 
fact, the case stands for just the opposite proposition. In that 
case a state statute. was allowed to apply to an abandoned rail 
line, but only after the ICC had relinquished jurisdiction over 
the line. The Supreme Court noted that, had the ICC retained 
jurisdiction, application of the state statute would almost certainly 
be preempted. The state cannot undo an action of the ICC. Id. 
at 633, footnote 11. HB 861 attempts to undo the affects of ICC 
decision Ex Parte 392. 

2 
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Under Ex Parte 392, the ICC continues to exercise jurisdiction 
over the sale transaction and in fact can revoke the exception 
provided for. The ICC can, after the sale, award labor protection 
through a petition process. The Ninth Circuit Court of Appeals 
in a recent decision, ruled that it is within the discretion of 
the ICC to award labor protection. Railway Labor Executives 
Association v. United states of America r et al., Nos. 84-7684; 
85-7577, Slip. Ope filed March 4, 1987, (9th Cir.) 

3 

SENATE JUDICIARY 
EXHIBIT NO.,-....:...;/J~ __ . 

DATE... 4= - 7 _(7 

BILL NO. 118. 7'<. 



.~.-. .. 

PUBLIC SERVICE COMMISSION 2701 Prospect Avenue • Helena, Montana 59620 

Telephone: (406) 444-6165 

Tcm Monahan, Commissioner 
District 2 August 27, 1986 

Donald Shaw 
Act. Dep. Dir., Rail Section 
Room 2144 
Interstate Co~~erce Commission 
12th & Constitution Ave., N.W. 

~~~~,.-,---",~:-~~",",Washingt6n, D.C. ",.,",,",~~, .. 20423 '-::';;'~~~"/+-;"'~:'~~~~":""w,,:~.,~",~2~~~":~~j~~~""4-_~'~~>"~~;.:.~;~~~ 
. _ ..... '"" .'~;: ... , .... '" '. ~."'·.r·"r-:f'''''';''.''''-' . , .. ,,'., ........................... ~ ... ~-\ .... ! .................... .::"." .......... -r:-.,~.~ •• -.......... ~ ... -"., ~~ .... '.~ .. -. •... .' ......... . ....... ~. ...... .' .-.•.. ~. ..... . 

.,. 

District 2 Counties: 
. -. Big Horn 
.. Carbon 

Dear Mr. Shaw: 

The Burlington Northern Raihlay Company (BNj has 
agreed to sell their rights and interests in 70.58 
miles of railroad line between Butte,. Montana and 
Garrison, Montana plus the branch line between Butte 
and Ne~7comb, Montana to a company called Montana . 
Western Railway Company. (WMR) 

Because the state of Montana is preemted by the 
federal government from scrutinizing this sale, we 
must depend upon the Interstate Commerce Commission to 
defend our rights and insure that the safety of 
Montana citizens and property will not be jeopardized 
by this sale. Unfortunately, I have seen no evidence 
to this point that the I.C.C. is going to take any 
action to insure that WMR is financially or 
technically capable of maintaining the standard of 
service that Montana demands and which has been 
provided to this date by BN. In fact, BN has already 
notified affected employees that they will be 
terminated by September 15th, an action they would 
certainly not take· if there was any possibility of 
I.C.C. intervention which would delay the sale and 
transfer. 

Bluntly, Mr. Shaw, judging from I.C.C. Chairman 
Heather Gradison' s recent comment that "BN is one of 
the finest-run corporations in the country" and that 
"the chairman of the Burlington Northern is one of the 

. most honorable gentlemen you could ever find n, I am_ ....... ;..~_.-.-.. :.:.~. 
not surprised that the I.C.C. is not going to do .. ·.· .. · ___ 4 ____ _ 

anything which would frustrate an action of the BN. .~ .' 
There are a host of vital questions which should be ,. :.:_ .... __ ~' ... ' 

answered before miles of railroad line running through ... ... _-:~.: 
• __ .................... _ ._ •.•• _ ....... _ ..•• __ •• _. ___ • ___ ........... _ ..... __ \Jl'~_~ 

"AN EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMITIVE ACTION EMPLOYER" . _.- .. _ .............. ,' _ "' __ .~" •. " .· ... _.4 
...... ~ .. ""._: ... __ ........ _ ..... ': .. :::\.:.:.";".:~~;~ .... ): . ":.: .~:-; •· ... ·.·i;" :::~ ' . 

.... Carter 
rll~tor 

.. Fallon ..... ' .. ".,'-.~o •.. s.ebud .-.". ___ .............. Sweet Grass _ .... __ .Yellowstone ---
PI"\\AJnor Qiuor .. -



• 

dozens of Montana cities are turned over to an unknown 
and untried operator. 

I protest this unscrutinized sale as vigorously as 
possible and ask you to delay final action until an 
I.C.C. hearing on the matter is held in Montana. 

.. 
cc: 

Sincerely, 

Tom r-Ionahan 
Commissioner 

.< ............. ~ ... ,~.~ .... ..-~.;..;.:.:..., ............. Sena tOl:: John Melcher _rU'r.~.:"",.",""(~'.~,;'":i~"""""'.'~"".,:,,-i..;.~ ........ ~;~~";';',;.; .. ~ ... :~~.;.;..;..;. . .c.~ 
:~.i-~~r~:~!·~"'~~(~7.~~7~1~~':· Sena tor Max Baucus .... ~~~~.-~.,~~ ..... ~~,~!~ .. '::~..;..,.~:~,~~ ... ~;.-; ...... ~~ _;"~·~Nt.q., d~"""" 

Representative Ron Marlenee 
Representative Pat Williams" 
Joe Brand 

" , .. " -. . ... ,.', .... . ...... ' . 

SENATE JUDICIARY 
EXHIBIT NO',_/,-o:3 ___ _ 

DAT_E.._~~-...:.7 ..... -1~1 __ 
BILL NO,---.;JI~·:8~,._:~_0_1_ 

- ••• '!.. .... , ... _ ••• ' •• ..,;" ... --: ........... ~. - """ •••••• ,-_.' 
.... _ " ~. : ........ ~ .. - ', .. )o •• ~ .. ," - Y"I' 
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.' ... "~ .. " .. 

.... . , ..... , ........... . . .. :.~: , .... !. :"':":":.",: ...... .. :":";-, :: . .:. :. ... 
. ... . 
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...... , ..... .. ....... : . • ~ ••• f .• ~· 
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1. pI, line 15 
Strike: 

AMENDMEnTS - fTP8GJ 
Third Reading Cepy 

"ATTOF.NEY GENEF.P.L" 

SENATE JUDICI,\R~ 
EXHIBIT NO.---t./_'-I;.-__ ~_ 

DATE. qtuiP Z"' /987 
BILL NO. ;-18 & J 

2. pI, line 16 and 17 

3 • 

4 . 

5 • 

Strike: "CONSUMER COUNCIL, AND DEPARTMENT 
OF CO~ .. NERCE" 

pI, line 17 
Strike: 
Insert: 

pI, lines 18 
Strike: 

p2, line 20 
Strike: 
Insert: 

"ON" 
"FROM" 

and 19 
"REQUIRING THE BUYER TO SUCCEED 
TO THE SELLER'S LEGAL AND 
CONTRACTUAL RIGHTS AND DUTIES" 

"Prior to the transfer of" 
"Thirty days prior to filing with 
the Interstate Commerce 
Commission of an application to 
sell any section of" 

6. p2, line 23 
Strike: "The attorney general" 

7. p2, lines 24 and 25 

8. 

Strike: "the consumer counsel, AND THE 
DEPARTMENT OF COMMERCE" 

p3, line 2 
Strike: "the attorney general" 

9. p3, lines 3 and 4 
Strike: THE DEPARTMENT OF COMMERCE, and 

the consumer counsel" 

10. p3, line 5, following "transaction" 
Insert: directly related to the 

requirements of Section 3" 

11 . p3, 1 in e 19 
Strike: 
Insert: 

"copy" 
"general description of the 
terms" 



SENAT-E JUDICIARY 
EXHIBIT NO._..:...I.J..t/. __ _ 
DATE tf - 7 -K7 
Bill NO., __ H"""""",,o B-..:... ~f-,=b~1 

'" 12. p3, lines 19, following "Contract" 
Jnsert: "AND ANY" 

1 3 • p3, lines 20 
Strike: 

14. p3, line 23 
Strike: 

15. p4, line 17 
Strike: 

and 21 
"any market and feasibility 
studies, and a financial 
disclosure 0: the buver" 

All of subsection 3 through p4, 
line 6 

"each to the Attorney General" 

16. p4, lines 18 and 19 
Strike: "consumer counsel, and department 

of COMMERCE 



PROPOSED AMENDMENTS TO HB 861 
BY MONTANA CHAMBER OF COMMERCE 

SENATE JUDICIARY 
EXHIBIT NO. IS .. 
DATE Opt; f . 7;, L~& 7 
Bill NO 1113 96 I 

House Bill 861, third reading copy, is hereby amended to read 
as follows: 

1. Page: 
Line: 
Following: 
Insert: 

2 • Page: 
Line: 
Following: 
Insert: 

3. Page: 
Line: 
Insert: 

4 . Page: 
Line: 
Following: 
Strike: 
Insert: 

5 • Page: 
Line: 
Following: 
Strike: 
Insert: 

6. Page: 
Line: 
Following: 
Strike: 

1 
21 
"ACT;" 
"AMENDING 2-9-111;" 

3 
12 
"confidentiality" 
"-- penalty" 

4 
Following line 6 
"(4) except as authorized by a court order, 
it is unlawful r'or the attorney general, 
the commission, the department of commerce, 
the consumer counselor any employees of 
these agencies or officialS" to disclose any 
information submitted under' this act to any 
other person. Failure to comply with the 
confidentiality provisions of this act 
sha 11 be puni shable by a fine not exceedi ng 
$1,000.00 or by imprisonment in the county 
jail not exceeding one year, or both, at 
the discretion of the court." 

5 
2 
"3" 
"ire intended to" 
"shall" 

5 
2 
"codified" 
"as an integral part of" 
"in" 

5 
3 
"chapter 14" 
", and the provi sions of Title 69, chapter 
14, apply to sections 1 through 3" 



7 • Page: 
Line: 
Following: 
Insert: 

8. page: 
Line: 
Insert: 

Renumber: 

5 
4 
"3." 

SENATE JUDICIARY 
EXHIBIT NO._/~S;;;..... __ 
DATE '1-- 7 -3' 7 
BtU NO I/. B. Ct:.1 

"~odification of sections 1 through 3 in 
Title 69, chapter 14, shall not subject a 
buyer or seller to any of the 
investigatory, penalty or enforcement 
provi si ons of Tit Ie 69, chapter 14 or any 
other provision of state law." 

5 
4, following Section 6 
"Section 2-9-111 is amended to read: 

Section 7. Section 2-9-111. Immunity 
acts and 

As used in 
from suit for legislative 
omissions exceptions. (1.) 
this section: 
(a) the term "governmental entity" 
includes the state, counties, 
municipalities, and school districts; 
(b) the term 'I'legislati ve body" includes 
the legislature vested with legislative 
power by Article V of The Constitution of 
the State of Montana., and any local 
governmental entity given legislative 
powers by statute, including school boards. 
(2) Except as provided in (section 3 of 
house bill 861), a A governmental entity is 
immune from suit for an act or omission of 
its legislative body or a member, officer, 
or agent thereof. 
(3) Except as provided in (section 3 of 
house bill 861), a A member, officer, or 
agent of a legislative body is immune from 
suit for damages arising from the lawful 
discharge of an official duty associated 
with the introduction or consideration of 
legislation or action by the legislative 
body. 
(4) The 
article 
committed 
aircraft, 

immuni ty provi ded for in thi s 
does not extend to any tort 

by the use of a motor vehicle, 
or other means of transportation. 

subsequent sections. 



.. 

REVEI\UE SOURCE: 

HOUSE PASSED HB 890 - WHAT IT IS ? 

HADE UP FROH DISTRICT COURT VEHICLE FEES 

AHOUNT: FY '88 $ 2,873,000 
FY '89 $ 2,923,000 

SE.NATE 1UOICLARY 

EXtll61T ~~--~/ :;;;;~'.'c""7 -'-1--/ c~7~;.r·7 
DATE wIld (/, h+ 

I . 8 CfC 
BILL"O )//3 .. , ' 

STATE PROGRAM WOULD RECEIVE A BIENNIAL GENERAL FUND APPROPRIATION EQUAL TO 15% 
OF THE DISTRICT COURT VEHICLE FEES COLLECTED IN THE COUNTIES. 

AHOUNT: FY '88 
FY '89 

BIENNIAL TOTAL 

= $ 430,950 
= $ 438,450 

$ 869,400 

ALL COUNTIES WOULD RETAIN 85% OF THE DISTRICT COURT VEHICLE FEES COLLECTED IN 
THEIR RESPECTIVE COUNTIES, TO BE EAR}UiliKED TO DIST. COURT RESERVE OR OPERATION 

AMOUNT: FY '88 $ 2,4A2,050 
FY '89 = $ 2,484,550 

BIENNIAL TOTAL $ 4,926,600 

ONLY COUNTIES UNDER 30,000 POPULATION, WOULD BE ELIGIBLE TO APPLY FOR STATE 
PROGRAM REIHBURSEHENT OF CERTAIN CRIMINAL COURT -.COSTS IN THE GENERAL AREAS OF: 
CRIMINAL TRIAL TRANSCRIPTS, WITNESS FEES AND NECESSARY EXPENSES, JUROR FEES, 
INDIGENT DEFENSE, AND PSYCHIATRIC EXAMINATIONS. THESE REIMBURSEMENTS WOULD BE 
SUBJECT TO: 1.) THE COUNTY CERTIFYING THAT IT HAD SPENT )'HE EQUIVALENT OF 
THE DISTRICT COURT VEHICLE FEES RETAINED IN THAT COUNTY F0R THAT FISCAL YEAR 
2.) STATE POOL FUNDS AVAILABLE AND 3.) CLAIH ELIGIBILITY EVALUATION. 

GENERAL STATISTICAL CALCULATIONS SHOW THE FOLLO\\ING ABOUT THE STATE PROG~~~ 

HECHANICS: 

FY '86 TOTAL COURT COSTS Il'i 49 ELIGIBLE COUNTIES 
MINUS THE 85% RETAINED VEHICLE FEES 

REMAINDER 
MULTIPLIED BY STATE1,HDE FACTOR OF CRUlINAL COURT ACTIVITY 
EQUALS PROJECTED ELIGIBLE CLAIMS / YEAR 

STATE POOL FUNDS FOR FY '88 
HU,'US OPERATIONS 

REIHBURSEHENT $'6 AVAIL. 

$ 430,950 
- $ 52,911 

$ 378,524 

$ 6,030,216 
- $ 890,213 

$ 5,140,003 
x .165 

$ 848,100 

RELATIONSHIP BETWEEN STATE POOL DOLLARS AVAILABLE AND PROJECTED ELIGIBLE 
CLAIMS SUGGEST THAT ELIGIBLE COSTS COULD BE AT LEAST 2.2 TIMES HIGHER THAN 
STATE POOL FUNDS AVAILABLE. 

THE ABOVE PROJECTION SUGGESTS THAT THE STATE WOULD START FY '88 WITH A DEFINED 
PRORATED REIMBURSEHENT OF 30% OF EACH ELIGIBLE CLAn1 APPROVED. THIS SYSTEM 
IS USED TO INSURE THAT EVERY CLAIM IN EVERY COUNTY, THROUGHOUT THE FISCAL YEAR 
GETS EQUAL REIMBURSE~lliNT. SHOULD FUNDS BE AVAILABLE AT THE END OF THE YEAR, 
THOSE FUNDS WOULD BE PROP~TED AGAINST THE 70% BALANCES FOR THE YEAR. SHOULD A 
SURPLUS STILL BE AVAILABLE, IT WOULD BE DISTRIBUTED TO THE ABOVE 30,000 
POPULATION COUNTIES • 

P~VISED - NBA/LGAD 4/6/87 



SENATE JUDIClARY 

APRIL 7. 1987 

._; 
NO / / 

EXHIBIT. .' . ( ;p' 7 
DATE !?PI (! r.! / ~f ./ 
BIU NO !1!3 a9f! -

JIIIf STATEMENT BY NEWELL ANDERSON, ADMINISTRATOR 
LOCAL GOVERNMENT ASSISTANCE DIVISION OF THE MONTANA DEPARTMENT OF COMMERCE 

BEFORE THE SENATE JUDICIARY COMMITTEE 

HOUSE BILL 890 

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, FOR THE RECORD MY NAME IS NEWELL 
ANDERSON, AND I AM THE ADMINISTRATOR OF THE LOCAL GOVERNMENT ASSISTANCE 
DIVISION OF THE MONTANA DEPART}lliNT OF COMMERCE. COMMERCE IS THE AGENCY THAT 
HAS ADMINISTERED THE DISTRICT COURT CRIMINAL COST REIMBURSEMENT PROG~~ FOR 
THE PAST 2 YEARS AND BEFORE THAT, ADHINISTERED THE DISTRICT COURT GRANT-IN-AID 
PROGR..tV1. 

I BELIEVE IT APPROPRIATE TO POINT OUT AT THE BEGINNING - THAT THE DEPARTHEKT 
OF COHMERCE IS NOT A "VESTED INTEREST" PARTY TO THIS ISSUE. AS SUCH, I COHE 
BEFORE YOU TODAY AS NEITHER A PROPONENT NOR AN OPPONENT OF HB 890. WE ARE NOT 
A PART OF THE JUDICIAL BRANCH &~D A SUCH WE DO NOT SET COURT SYSTEM POLICY. 
WE ARE NOT A PART OF LOCAL GOVERNMENT AND AS SUCH, WE DO NOT SET COURT BUDGETS 
AND MILL LEVIES. NOR ARE WE A PART OF THE ELECTED LEGISLATURE &~D AS SUCH WE 
DO NOT APPROPRIATE FUNDS AND SET STATE POLICY. THOSE ARE THE "VESTED 
INTERESTS" IN THIS ISSUE. THE DEPARTMENT IN THIS ISSUE, IS ONLY THE AGENCY 
THAT ACTS AS THE FISCAL CONDUIT OF STATE APPROPRIATIONS PRESCRIBED BY THE 
LEGISLATURE. HB 890 ASKS YOU TO MAKE A CHANGE FROM THAT WHICH IS, M~D THIS 
STATEMENT IS FOR THE PURPOSE OF PLACING BEFORE YOU, A SET OF HISTORICAL FACTS 
IN THE AREA OF DISTRICT COURT COSTS M{D FUNDING, SO AS TO HOPEFULLY HELP YOU 
WITH YOUR DECISION. -

FACT # 1. DEDICATED COUNTY DISTRICT COURT MILL LEVIES, AS DEFINED BY STATE 
STATUTE, WILL FULLY FUND ONLY 19 COUNTIES CURRENT fu~NUAL COURT 
COSTS. THAT MEANS THAT IN E COU~"TIES, P.AXIMUH DISTRICT COURT MILL 
LEVIES ARE INSUFFICIENT TO FULLY FUtID THE LOCAL RESPONSIBILITY OF 
DISTRICT COURT OPEP~TIONS. 

{ 1st & 2nd Class Counties - 6 mills} 
{ 3rd & 4th Class Counties - 5 mills} 

{ 5th, 6th & 7th Class Counties - 4 mills} 
(7-6-2511. HCA) 

FACT # 2. THE CRIMINAL COST REIMBURSEMENT PROGRAM THAT BEG&~ IN FY '86 IS JUST 
THAT - A REIMBURSEMENT PROGRAM. FUNDS DISTRIBUTION IS DRIVEN BY 
ELIGIBLE CRIMINAL COSTS IN THE DISTRICT COURTS THAT ARE INCURRED BY 
COUNTIES AND THEN REIMBURSED BY THE STATE. THE STATE PROGRAM'S 
DISTRIBUTION IN FY '86 OF $2.3 MILLIOK REPRESENTED AN AVERAGE STATE 
PARTICIPATION IN TOTAL DISTRICT COURT COSTS* OF 17.3% STATEWIDE. 
THAT ME&~S THAT ON THE AVERAGE, 82.7% OF THE DISTRICT COURT COSTS 
ARE FUNDED BY LOCAL EFFORT. * EXCLUDES JUDGES SALARIES AND BENEFITS. 



STATEMENT BY NEWELL ANDERSON 
HOUSE BILL 890 
APRIL 7, 1987 

SENATE JUDICIARY 
EXtUBIT NO. / 7 
DATE. 4- - f -~ 7 

Bill NO. H. t3 . ?90 

FACT II 3. HEU,OUS CRIME, ITS TIMING, ITS FREQUENCY, ITS LOCATION AND ITS 
ULTI~L~TE FISCAL IMPACT ON THE JUDICIAL SYSTEM ARE ALL UNPREDICTABLE. 
SIMPLY PUT - IF THEY WERE PREDICTABLE - THEY WOULD ALSO BE 
PREVENTABLE. HISTORY SHOWS THAT THESE TYPES OF CRIME GENERALLY 
CAUSE SIGNIFICANT COURT TRIALS THAT CAN ROUTINELY COST FROM $40,000 
TO $90,000 EACH. HISTORY ALSO SHOWS THAT THESE TYPES OF CRIMES L~D 
TRIALS HAVE A RECORD OF FREQUENT JUDGEMENT APPEALS. 

FACT II 4. THE EXISTING REIMBURSEMENT PROGRAM HAS DISTRIBUTED THE APPROPRIATED 
FU~~S PRECISELY AS THE STATUTE PRESCRIBES. THE FY '86 RECORDS SHOW 
THAT THE PROGRAM PAYMENTS TO COUNTIES WERE ~~LL WITHIN THE AMOUNTS 
DETERMINED ELIGIBLE BY THE YEAR END AUDIT. 

FACT II 5. THE EXISTING REIMBURSEMENT PROGRAM IS REFERRED TO AS "THE STATE 
ASSUHPTION OF CERTAIN CRIMHAL COSTS IN DISTRICT COURT." THE 
EXCLUSIVE DEFINITION OF "CERTAIN CRIMINAL COSTS" HAS DEFINED THAT 
THESE COSTS (NOT OTHER COURT COSTS) ARE A STATE RESPONSIBILITY - NOT 
A LOCAL RESPOnSIBILITY. 

FACT # 6. THERE ARE NO RELATIVE CO~~ECTIONS BETWEEN VEHICLE LICENCE FEES AND 
CRIMINAL COSTS IN DISTRICT COURTS - OTHER THAN A REVENUE SOURCE. 

FACT # 7. HOUSE BILL 890, WITH ITS COURT COST TRACKING RESPONSIBILITY AND 

.. 

ELIGIBILITY THRESHOLDS, WILL COST AS MUCH TO ADMINISTER AT THE STATE '. 
LEVEL TO DISTRIBUTE $378,000, AS IT HAS COST TO DISTRIBUTE $2.5 
HILLION PER YEAR DURING THIS BIENNIUM. 

IN CONCLUSION HR. CHAIRMAN, MEMBERS OF THE COMMITTEE, THE DEPARTMENT OFFERS NO 
CONCLUSION. WE ASK THAT YOU SOLICIT THOSE CONCLUSION DEFINITIONS FROM THE 
"VESTED INTERESTS". 

I HOPE THE FACTS AND INFORMATION ATTACHED ARE HELPFUL TO YOU IN CONSIDERING HB 
890. I AM AVAILABLE TO ANSWER QUESTIONS. TH~~ YOU. 



Count;' Max. Would 1986 Court 85% of Veh. Amended elig. 
Allow Mills Raise Costs F«:es lhreshold 

Anaconda/Deer Lod~e 6* 74,760 154,161 25,983 128,178 
Beaverhead 5 75,775 159,982 17,332 1':'2,650 ..... 
Big Horn 766,530 219,710 17,388 6 202,332 
Blaine 6 187,506 123,339 13,518 109,821 
Broadwater 4 43,708 51,793 9,910 41,883 
Butte-Silver Bow 6* 280,722 642,415 84,468 KIA 
Carbon 5 141,170 111,304 21,822 89,L.82 
Carter 4 27,180 32,888 5,118 27,770 
Cascade 6 536,514 1,046,448 177,288 KIA 
Chouteau 5 181,254 70,650 18,091 52,559 
Custer 5 91,370 235,476 30,988 20~,488 

Daniels 4 32,680 42,359 7,772 34,587 
Dawson 5 146,825 203,797 32,337 171 ,460 
Fallon 6 694,632 51,650 11,763 39,887 
Fergus 5 109,370 183,352 34,511 148,841 
Flathead 6 518,508 847,639 143,686 N/A 
Gallatin 6 354,930 763,.J.38 102,57Q K/A 
Garfield 4 26,756 23,517 4,625 18.892 
Glacier 6 274,776 176,832 17,230 159,602 
Golden Vallev 4 20,956 25,830 3,058 22,772 , 
Granite 4 21,848 44,249 7,946 36,303 
Hill 6 272,208 641 ,1'·51 44,431 596,720 
Jefferson 5 76,930 100,372 18,733 81,639 
Judith Basin 4 36,432 45,306 8,588 36,718 
Lake 5 132,215 276,645 4) ,420 235,225 
Lewis and Clark 6 360,606 760,291 123,206 N/A 
Liberty 5 100,805 44,284 7,803 36,481 

"i Lincoln 6 199,860 336,391 42,553 293,838 
Madison 5 80,900 138,570 8,982 129,588 
HcCone 4 43,124 59,714 18,659 41,055 
Meagher 4 31 2892 49,300 5,782 43,518 
MiT'.eral 4 17,892 40,017 7,788 32,229 
Missoula 6 738,798 1,765,660 190,409 N/A 
Musselshell 5 136,385 93,993 11,532 82,461 
Park 5 91,800 164,490 37,364 127,126 
Petroleum 4 12,732 19,300 2,099 17,201 
PhilliEs 6 236,082 78,829 15,483 63,346 
Pondera 5 125,885 127,196 16,345 110,851 
Powder River 6 4'J5,078 55,674 9,082 46,592 
Powell 4 55,212 77,977 15,678 62,299 
Prairie 4 25,988 22,764 4,952 17,812 
Ravalli 5 119~480 444,098 64,169 379,929 
Richland 6 747 2954 185,572 37,708 147,864 
Roosevelt 6 461,598 114,838 21,849 92 ,989 
Rosebud 6 1,466,184 156,894 25,262 131,632 \: 
Sanders 5 104 2665 103,513 19,849 83,664 t' \1-

Sheridan 6 527,196 116,382 19,640 %,742 ~ 
C> 

Stillwater 4 59,908 67,992 19,463 48 ,529 ~ to-- I ~ 

Sweet Grass 4 26,832 52,76G 9,767 42 993 == " 
r-- .... , c:,.;) 

I 
.... 

Teton 5 93,170 99,006 19,885 79,181 0 
Toole 6 288,162 133,039 15,524 ::::J ci ":t-117,515- z 
Treasure 4 18,348 28,029 3,296 24,733 uJ !:::: 
Valley 6 262,662 131,660 26,421 105,239 ~ CD 

z: :E ~ 
. 

Wheatland 4 28,356 45,352 6,580 38,772 loW ~ en Q . 
Wibaux 5 140,880 58,159 3,934 54,225 
Yellowstone 6 1,211,826 1,447,660 319,881 N/A 

(* Consolidated Governments have no max. mill limit) TOTAL $5,130,213 



P!
!t?

! 

r 
II

II
tH

'r
' 

t1
R

H
. 

LE
V

Y
 

p
m

'U
L

A
T

T
 O

N
 

fl
I.

L
O

U
[O

 
"
"
 L

'5
 

,l
U

ll
. 

L
H

'I
 [
(
I 

O
J 

S
f 

• 

r0
1

H
1

-
['

1
5

T
fH

 I' 
LO

II
I·

:T
 

C
O

'.:
, 

; 
f'

l'
 

'I
ll
; 

..
 

I'
I)

fR
L

 
H

U
M

D
. 

n
' 

'O
f,

 

r. 
U

f 
rU

lf
ll
. 

or
 S

f.
 
cr

. 
C

[I
!j

T
S

 
R

E
It

1
f)

. 

'. 
-.
..

 -.
..

 -
. -

--
,-

-.
 __

 . __
 .. _

--
--

--
--

--
.
-
,
~
-
-

... -
... -

--
--

-..
 -
-
~
-

.. -
--

-.
-

--
--

_ .
....

 --
--

_ 
..

. -
--

--
--

--
--

--
--

--
--

--
--

-
II

H
It

C
fl

N
O

R
' [

II
 [

P
. 

L
rt

[I
G

[ 
{",

F 
H

' '
1 

f:
tH

 H
D

 
r: 

II
~ 

H
O

P
I.

 
I 

I. 
n 

I 
ti

l:
 

I 
"'

".
,[,

ur
.T

[ 
P 

1:
11

1 
If

.'
 
;l

L
l'
l 
~
 

I;
O

U
 

f 
.11

,:1
 :

l'
ll

 

f 
IW

I 
f 

I-!
 

I 
n

::
;"

"I
1

£
 

r'
lI

lJ
ll
T

U
H

J
 

r
l
l
~
1
t
.
1
I
 

nO
lI

.' 
f 

I. 
S 

[1
,1

 U
',

 1.1
11

 
,. 

II
I 

1.
(1

11
 

/. 
T

 [
I~

I.
II

';
 

" 
tL

H
ll
lf

'n
O

 
'-

·I
ll

.l
 1

11
 1

 II
 

,-
·.

W
I'

1
1

 l
. [

l 

I.
U

tf
'I

L
P

. 
','

H
 I

'U
I 

V
il

L
I 

E
't'

 
C

n
ln

H
 T

[
 

H
IL

I.
 

,l
U

I 
u
~
<
;
O
t
J
 

J
lJ

lI
rT

It
 

[l
IL

;I
H

 
L

m
:(

 
, 

fI
J
I 

5 
m

IL
l 

C
I. 

R
IIY

. 
L

II
.n

IT
'"

 
1 

II
lL

(l
U

4
 

M
n

p
l 

<
,(

H
I 

M
,,

( 
m

,r:
 

"
n
l
l
~
H
[
R
 

M
I
t
l
U
~
I
~
L
 

"
' 
~;

:,
nl

ll
 R

 
M
I
I
~
;
·
,
f
.
L
5
I
H
.
 L

I.
 

P
H

I-
'f:

 
F

E
 1

 I
:f

li
 
ru

n
 

F
'H

fI
.I

IP
':

; 
P

O
/H

'l
l'

!l
l 

P
fJ

u
rl

 L
 

f'
O

U
(I

I.
R

 
R

 I 
l!

[R
 

P
R
H
I
'
~
I
f
 

P
ll

I,
'H

l.
l 

I 
':

:1
01

1 
m

ID
 

K
"'

-'
;F

 I
.'I

..L
 T

 
10:

11 
·'

/.
l.

II
O

 
<

';
,H

II
II

P
';

 
: ,

If
f.

 "
(
 r
lf

l~
 

:"
T

JI
IU

II
H

P
. 

·~
.U
f 

i 
1 

r
.
~
:
I
·
b
~
 

rn
 fl

tl
 

T
 ti

n
, 

r 
11

11
 W

 
ll

fo
[ 

1)
11

1 
I.

r~
' 

U
H

U
H

I 
fU

m
 

i.
JJ

P
II

II
;.

: 
',

'U
 1

.I
,u

:;
r.

I/
W

 

1
1

,f
tO

O
 

8
,0

:;
('

0
 

1 
1

, '
1

0
0

 
,:" 

'1
no

 
3

,3
0

0
 

'J
()

. 
~
1
I
0
 

8
,3

0
0

 
1

,7
0

0
 

"
u

.l
n

O
 

F
"
ln

o
 

1
3

,3
rl

O
 

:2
, ,

Jt
ll

l 
1

2
,7

(1
0 

.3
, 

(l
II

O
 

lC
1

.(
1

)0
 

!;
2

, 
JO

O
 

<
15

, 
11

'1
I 

t,
 ?

f'
0

 
11

,0
(1

(1
 

1
,1

u
(l

 
2

. 
(;

11
0 

1 
f3

 ,
'i

O
O

 
7

, 
~~
n(
l 

A'
II 

;-
nu

 
1'

l,"
1I

JC
l 

-1
4 

• .
,n

o 
2

.1
(1

0
 

IA
,O

n
O

 
5

, 
nr

,lO
 

2
,0

0
0

 
~
.
2
0
0
 

~
,
s
n
o
 

?
5

 .. 
2

0
0

 
"1

,(
,0

0
 

1
3

,3
0

0
 

7
0

0
 

5
,<

)0
0

 
€

"f
H

H
I 

6
, 

,'1
10

 
2

. 
!;

It
O

 
1 

,':
lO

O
 

2
3

,5
0

0
 

1
1

.q
U

O
 

1
1

,3
0

0
 

1
2

,2
0

0
 

9
,o

n
l1

 
6,

01
.1

(1
 

':
l,

ln
(l

n
 

3
,J

I1
(1

 
6

.1
0

0
 

~
,
7
0
1
1
 

1
,0

0
0

 
9

,9
0

0
 

2
, 

JI
m

 
1

,6
[1

0
 

1
1

:3
,.

,0
0

 

5 
rl

il
 h

' 
6 

N
il

ls
 

(, 
Ih

 1
1

 ..
. 

... 
N

i 1
1

 s 

'5 
M

il
t.

 
"I 

N
i 

1
1

."
 

6 
M

i 1
1

"
 

6 
"
i
l
h

 
S 

N
i 
II

 •
 

... 
l1

il
h

 
5

1
H

I
ls

 
6 

"
il

 h
 

'5
1

1
'U

. 
6 

N
il

l"
 

&
 

N
il

l 
.. 

... 
M

il
l.

 
b 

II
i 
II

 ,.
 

" 
N

il
ls

 
... 

l1
i1

l.
 

&
 

IH
ll

s
 

5 
II

i 
I 
I
. 

... 
I
h

1
ls

 
5 

M
il

l.
 

£> 
N

il
l'

s
 

S 
IH

lI
s
 

6 
N

i 
1

1
"
 

S 
II

i 1
1

,.
 

" 
N

i 1
1

" 
... 

M
il

l.
 

..
 

IH
 l

l
"
 

6 
tl

il
l.

 
S 

M
il

l"
 

5 
11

i 1
1

. 
... 

N
i 
l
I
s
 

6 
N

il
1

. 
5 

M
d

l.
 

... 
N

il
l 

..
 

i> 
ll

il
la

 
... 

th
ll

s
 

5 
tl

i 
1

]
. 

(, 
M

d
l 

y 

(,
 

N
j 
I
I
"
 

G
 
N

d
 J

"
 

5 
N

i 
1

1
. 

'" 
M

i 1
 1

 "
 

... 
N

il
l"

 
... 

11
i 1

1
 ..

, 
5 

N
il

ls
 

6 
M

i 
l
I
s
 

"I 
N

il
 I.

 "
 

/) 
ti

l 
1 

J 
.. 

...
 

l1
i 

11
 ~

 
<;

 
11

il
 h

 
6 

l1
i.

1
\"

 

1
1

 •
 F
.~

~O
 

:"
P

II
 

o
.l

"i
o

 
0:;

11
1 

O
. 

Il
tl

f)
 

IJ
 T

Il
 

~t
~:
.~
t.
l'
; 

l~
'r
tf
 

"1
.1

1'
1'

1 
1 

:·;T
 

o.
on

o 
21

11
1 

2.
·1

~J
O 

1
:'

n
l 

".
1

1
1

1
(1

 
If

)T
lI

 
f.

.o
rr

n
 

(I
n

l 
2

. '
~h

"l
 

12
11

1 
J
.h

c ;
,)

 
If

.T
H

 
..

..
 f1

0
t)

 
1~

;T
lt

 

Jf 
.. 
~t
l)
~'
 

j'
lt

i 
o 

. 1
'1

00
 

1
(,

 rl
l 

5
. 

t'O
O

 
H

lI
 I

i 
'"

 •
 l

.t
I)

 I)
 

1
1

 n
t 

'.i
. ·.

4·n
 

1 
M

il
 

'3
. S

I)
O

 
H

. H
I 

3
.)

"
';

' 
9

T
tt

 
4

.'
.l

o
n

 
1-

11
/1

 
"
.0

0
(1

 
3

f:
O

 
(,

. 
fj

n
, 

I 

S
.O

f)
!)

 
3

.<
'4

")
;)

 

5
.0

0
0

 
&

.I
.r

O
n

 
1

. "
l'1

2 
5
.
1
'
j
5
~
 

a
.3

J
Il

 
"I

.n
o

n
 

3
.1

)7
3

 
3

.1
4

&
 

f.
.O

O
n.

 
..

. ;
[·

18
 

-1
.<

1S
0 

0
.0

0
0

 
2
.
~
n
o
 

5
. 

rt
f'

ll
,l

 

1;
>

T
tl

 
!)

 I
II

 
11

1\
 I

I 
2

0
n

t 
1

5
f 

L
~
n
t
 

l'l
T

H
 

! .. 
rt

l 
n

il
 

1 
<1 

I 
II

 
4

T
1

t 
·n

ll
 

1
4

T
H

 
f.

 I
 It

 
Io

n
 I 

li
'l

 II
 

Q
II

I 
4

. 
li

un
 

::
k
ll
 

0
.0

(1
(1

 
11

01
 \

I 
3

. 
:'1

6<
1 

,
li
t
 

5
. 

(t
O

l I
 

"1
 I

'll
 

O
.O

U
O

 
7

1
tt

 
1.

1.
lr

ll.
1 

1 
!';

J 
II 

O
.n

o
n

 
I'

" 
II 

U
.n

oo
 

2(
11

11
 

1
.1

"
'9

 
l"

ll
t 

5 
• 
;;
'~
IJ
 

1 
~l

l·
ti

 

4
.0

0
0

 
(.

H
, 

J
.
I
~
e
o
 

Q
rt

l 
2

.r
t2

1
 

'41
'11

 
,7

.':
;Y

'"
 

\f
.r

tl
 

:2
.:

I~
IO

 
li

'T
II

 
..

. (
l1

l0
 

H
T

tt
 

(l
.(

lI
,1

')
 

;'
1

1
1

 

!
~
.
;
:
S
l
l
 

1'
1)

'1
1 

1
5

"l
, 
H

,I
. 

H
, 

1 :.
"1

. 'I
F

,;
,.

 n
o 

;!
1·
~.
 (

,1
(1

.0
\)

 
1;

!:
3,

. J
-=

iq
 
~
s
 

~
!
)
 1

. 
I~
(~
)"
 0

0
 

:
!
f
'
,
.
q
~
,
~
l
~
·
,
_
n
f
)
 

:!
:1

1
1

.J
0

<
1

.0
U

 
~
J
.
'
,
n
O
l
.
O
O
 

~·
1.

 o
·It

: .•
 -1

'1
0.

::
10

 
!,

,(
U

, f
,4

9
. 

fl-
1 

!'
·2

:-
l~

),
4i

'5
 ..

 f
l?

 
~
£
1
2
 II

 
3~
:~
9 

.. 
3

:i
 

~
2
0
"
,
l
9
&
.
'
1
 

~
r
;
I
,
f
.
4
Q
.
 '
S

 
!.

1
8

3
,3

r;
1

.9
2

 
~ 

l:
t .

. 1
7

 .. 
6

"1
0

 .. 
9

?
 

!
7

(
.)

, 
E

IA
."

Il
 

~
~
~
)
 .. 

5
1

b
.8

l 
.> 

1.
7(

, ,
1

)3
1

. 
,'I

J 
~
;
.
'
5
,
8
J
O
.
0
-
1
 

:5
"1

<
1.

2"
'9

. ;
~f

} 
!
'
~
,
"
'
1
,
1
5
1
.
0
0
 

~
l
n
O
.
3
i
'
2
.
3
6
 

'!:
 ..

.. !
.i 

.. 
J0

5
 .. 

7
8

 
~.

;'
;·

f"
fo

·l
<1

. 
7

1
 

!.
 7
~.

(I
. 
2
~
O
.
 "I

e 
~
"
I
"
,
 :

7
0

1
. (

lJ
) 

~
 ·

;1
i&

. 3
9

 1
. 1

)0
 

~
D
8
.
5
t
>
9
.
9
"
 

S
!'1

t'}
,7

1
<

l1
.0

5
 

::
'l

Q
, 3

0
0

. (
II

) 

!:
"I

O
.0

1
f,

.(
l2

 
!>

l,
7

,,
5

.I
,(

'0
.0

0
 

~
r
J
3
.
 ~
'
9
3
.
 0

(;
 

"1
£.

<
1,

 -
19

ft
. 0

2
 

~
 I
:~

 , 
~-

!(
lO

 •
• j
]
 

!
r
O
.
6
~
·
9
.
1
1
 

~
 t

 ~
~ 

? 
II 

1
9

5
 .. 

':4
") 

~.
:i

',
'"

 9
;'

7
 •

 ('
to

 
~.

~.
t:

;"
 (

'0
73

 ..
 (

,2
 

~
~
~
)
,
 ,
6

3
 .. 

(,
1

 
~. 

<1
4'

1,
 O

o:
ltJ

 .'
-1

1 
~ 

IW
;,

c
.i

'2
.0

0
 

~
,
1
1
4
.
0
3
7
.
f
)
"
1
 

!
l
l
~
6
,
l
)
q
3
.
!
J
l
j
 

!'
JI

IJ
,S

1
2

.r
.O

 
~ 
ll
r)
.:
~f
:l
;>
.0
9 

!
"
)
i
"
'
,
9
'
1
~
.
I
A
 

"r
-;

,?
 

·1
':

l9
. e

J
 

'<
)9

. 
Jl

ft
5

. 
'1

2 
~
I
J
~
,
O
,
:
i
H
.
5
a
 

:.
~,

t)
, 
J
I
~
U
.
 f.

1'
l 

~ 
D

l.
 &

Io
U

. (
10

 
!:

4
S

. 
3~

~,
 J

 .. 
~~

'-
4 

'!
";

8
. 

1 
~;

('
 .
..

 5 
::

I,
+

I"
,6

l:
>

(l
.n

o
 

'3
2

, 
<'

1'
10

. f
,3

 
~
q
.
:
'
~
1
'
 .. 

\g
 

.,
 =

J!"
) I

I 
·:

;~
-1

 ..
 "

;',
" 

~.
:i

~)
. 
(J
9~
.,
 ..

 ~
):

f ..
 

~
4
,
 <

I '
I?

 • 
8

8
 

!
i
6
0
.
:
J
S
4
.
~
3
 

~
9
,
5
.
)
f
,
 .. 

7
i'

 
'2

.'
3

1
.7

2
 

~
1
'
;
1
,
 :

1
0

1
.3

';
 

~l
,~

.;
I:

l<
l.

41
 

'
2
7
,
~
·
~
2
.
0
2
 

::
1

,'
:;

9
1

. 
'J

3
 

~
2
'
1
,
 :

'If
, 1

. 
4

0
 

~
;
>
,
q
2
n
.
"
I
6
 

,1
9

.0
2

1
.<

1
2

 
!l

lf
.7

.r
,1

2
. 

H
I 

!I
(,

;>
.7

')
1

.3
2

 
~
 I

, 
6

2
4

.1
''l

1
 

~
 I
f •

• 
~
)
2
·
)
.
 4

0
 

~
:
n
g
.
 ~
~6

 

~
:
l
,
6
'
l
I
)
.
J
l
 

'1
2

<
1

. 
U

fo
.0

1
 

'2
<

1
, 4

?
':>

. 
3'

~ 
'·

1
3

1
.5

 ....
 

'8
0

. 
"m

2
 • 

"1
9 

'9
2

,6
7

r)
.5

2
 

!\
6

,9
f)

O
.5

5
 

'5
9

.6
5

7
.0

"1
 

~
"
I
0
,
n
'
:
i
.
1
?
 

:!
<

f)
.2

0i
'.0

2 
'7

.'
1

 .... 
:1

.6
1

 
~f

, 
.S

'D
.:

:!
 1

 
!l

5Q
of

),
5'

l!
!.

92
 

'3
. 

·1
1

1
. 
2

7
 

',
2

3
,6

H
9

.0
F

, 
~
t
 l

i'
.6

5
 

~t
) 

.'
3

.9
0

 
,s

.:
m

l.
 n

 
!l

lr
, .

..
. 1

.1
.'

:l
(,

 
'
2
,
.
?
t
;
5
.
~
6
 

~
<
l
t
l
l
.
5
4
 

'1
4

7
.<

1
6

3
.3

4
 

:1
3

0
.S

5
6

.[
'1

 
'5

.6
3

7
.6

1
 

'
~
2
.
n
t
.
J
;
!
 

'
~
;
1
,
 5

2
.)

.2
0

 
~
1
2
,
(
1
!
.
)
.
q
 .. 
~
2
 

:
r
>
.
,
~
f
l
t
.
O
l
 

!J
r)

.7
"l

7
."

lS
 

'5
.5

2
9

.1
4

 
, 

1
1

,f
,5

0
. 
7

0
 

'1
4

.)
2

1
1

.(
1

2
 

!:
2

1
.1

"l
5

.S
3

 
:,

2
,7

"1
1

1
.2

0
 

! 
t ~

~;
 .. 

2
8

 
!,

,:
::

'n
~t

 II
 ')

,i
'?

 .. 
"3

1 

,. 

P
IT

 H
l.

 
fl

tl
"1

,<
1

0
0

 
!: 

1
,1

, 
:>

.~
 3

. 
-1

f,
!,

. ~
~ 

I 
$

.2
. 

)'
:1

', 
,1

3 
1

&
.1

3
 

f.
 

~ 
H

¥
"
'"

 

~
 

T
" 

..
. l

 
f'~

' 
'R

!'
. 

P
i 

"
t .

• ·
ic

t.
 

t,
;"

t .
..

 t.
 

["
f,

 ..
 "

,1
i 
'il

t.
" 

1"
,.

,'"
 

.,
) 
'
.
 

"+
:'1

 
r'

H
"j

 

II
dt

 . 
,,1"

 c,,
*

' (
.) 1

IIIi.
",d

 ,,: .
.. (., ..

 , 01
.....

 
,. 

p...
... 

,.
, 

.. '/
;' 

'. 
."1

;,:
",,

, 
.
;
:
 .
.
~
;
 

"¥"
 

. 
, 

-
-
.
.
 
~
 

..
..

. >
ll 

"
.
 

.i
i~

ii
l 

FW
'H

'. 

2
1

. 
'1

"1
:: 

~.i
 •

 ;
' ..

... ;
! 

J(
;.

l1
:'

;:
 

2
6

.f
n

::
 

O
.5

9
,·

! 
q

. 
",

~;
! 

8
.5

?
%

 
O

.7
0

i!
 

1-
1.

 ·1
r.

:! 
2

.2
5

::
 

I
I
. 

!:
if
'l
:~
 

3
. 

?6
;:

: 
tt

.<
l:

'(
:!

 
5

.6
5

;'
: 

1
0

.3
7

,:
 

1
9

.7
1

\;
·:

 
6 

.. 
~J
J~
-!
 

1
. 
7E
·~
~ 

1
0

. r
,r

,:
! 

1
.
3
1
:
~
 

o
. 3

-1
:~
 

1
9
.
3
7
:
~
 

2 
..

. 
:l

(l
(!

 
O

.9
r.

,?
 

3
1

.9
6

::
 

1
2

. 
1 (

I:
! 

1
5

. 7
 "I

:!
 

1
7

. 7
,3
:~
 

2
<
J
.
0
6
~
 

1
0

.3
,)

:!
 

l
S
.
0
6
~
 

1
6

.1
m

! 
3
3
.
2
"
'
~
 

3.
&

3:
>!

 
H

.1
f)

;!
 

O
. &

 1
;~

 

1
.
1
l
~
 

1
. 
1
7
;
~
 

1
9
.
0
~
~
 

..
. O

i'
:~

 
2

. 
12

:~
 

3
3

. 
n

:!
 

1
6

.4
n

: 
5

.0
0

'!
 

11
 •

• !
t)

:~
 

1
3

.3
5

;:
 

to
. 0

 ,'
;':

 
9

.2
i'

;:
':

 
1

6
.5

0
:!

 
S

. 
5f

1;
~ 

8
.7

F
;!

 
S

I.
1

2
i:

! 
H

i.
 fi

t;
:!

 
&
.
(
I
4
~
 

o.
 2~

:
~
 

1
"
.
:
l
I
~
 

1 
'l 

.. 
~·
;.
t~
! 

"':
'Ii

. 

n
".

, 
.(

.~
. 

r.,
.. 

O:
: .

. 
'l

 .
..

. "
)
. 

c
·f

 
(P

l}
,.

-t
: 

C
"
.I

_
 

FI 
..

 i 
..

 b,
JI

" 
•
•
 ,1

 
rv

 
'(

II
'.

 Lv
 C

D
 

~
 

z o D
 

.i
""

 
M

,
j 

·:
:(

i 
.'

;;
*~

 

~ i:.
. " I ~ i
~
 

fl CD
 

:::
; 

:z
 

? 

~
 

~
 

~
 c: S

! 
Q

 
....

. 
>

 
"-

l~
 

.f
:t
r~
 



", 

DISTRICT COURT COSTS - REVENUE COLLECTED - 1986 
FEE REVENUE 

COLLECTED 
coum POPULATION DISTRICT COUNTY FY '86 

.851 OF 

SENATE JUDICIARY 

EXffiBIT NO. 18 4 

DATE.. 01:)/)('1 41 IYeZ 
Bfl1. NO /18 89CJ ; 

.151 OF ELIGIaLE DIFFERENCE BrnEE~ 
FEE REVENUE FEE REVENUE CaIKINAL COSTS AMOUNT REIMBURSoD 

COLLECTED COLLECTED amBURSED fY '86 AND 851 OF FEES 
- ...... _-- ....... - ... -_ .. -..... -_ ..... -- ---- ....... _ ........ - - ..... - .... -_ .......... -- -_ .......... --- .. -- -_ ... _ ...... --- ........... ---_ ................ --- ---_ .... -- .. _ .................. _---------_ ............ -------_ ................. 

ANACONDA-DEER LODGE 11.600 3RD 5th 30.568 25,983 4,585 32.991 (7,008) 
BEAVERHEAD 8.500 5TH 4th 20.390 17.332 3.059 9.267 8.065 
BIG HORN 11.400 13TH 1st 20.457 17.388 3.069 35.324 (17.936 ) 
BLAINE 6.900 17TH 2nd 15.904 13.518 2.386 33.096 119.578) 
BROADWATER 3.300 1ST 5th 11.659 9.910 1.749 4.448 5.462 
BUTTE-SILVER BOW 36.600 2ND 2nd 99.374 B4.468 14.906 60.355 24.113 CARBON 8.300 13TH 3td 25.673 21.822 3.851 9.537 12.285 
CARTER 1.700 16TH 6th 6.021 5.118 903 232 4,886 
CASCADE 80.100 8TH 1st 208.574 177.288 31.286 151,301 25.987 
CHOUTEAU 6.100 12TH 2nd 21.284 18.091 3.193 1.589 16.502 
CUSTER 13.300 16TH 4th 36.456 30.988 5.468 27.273 3.715 

· DANIELS 2.800 15TH 6th 9.143 7.772 1.371 1.592 6,180 DAWSON 12.700 7TH 3td 38.044 32.337 5.707 24.361 7.976 
FALLON 3.800 16TH 1st 13.839 11.763 2.076 2.920 8.843 
FERGUS 13.000 10TH 3td 40.601 34.511 6.090 19.021 15.490 
FLATHEAD 52.300 11TH 1st 169.042 143.686 25.356 167.632 (23.946 ) 
GALLATIN 45.300 18TH 1st 120.670 102.570 18.101 62.791 39,779 
GARFIELD 1.700 16TH 6th 5.m 4.625 816 1.825 2.800 GLACIER 11.000 9TH 2nd 20.271 17.230 3,041 18.829 n. 599) 
GOLDEN VALLEY 1.100 14TH 6th 3.598 3.058 540 339 2.719 GRANITE 2.600 3RD 6th 9.348 7.946 1.402 3.690 4.256 HILL 18.500 12TH 2nd 52,2n 44.431 7.841 124.l76 (79.7451 JEFFERSON 7.300 5TH 4th 22.039 18.733 3.306 24.475 (5.742) 
JUDITH BASIN 2.700 10TH 6th 10.104 8.588 1.516 434 B.154 LAKE 19.400 20TH 3td 48.729 41.420 7.309 88.402 (46.982) LEWIS AND CLARK 44.300 1ST 1st 144.948 123.206 21.742 92.677 30.529 LIBERTY 2.400 12TH 3rd 9.180 7.803 1.377 6.969 834 LINCOLN 18.000 19TH 2nd 50.062 42.553 7.509 59.657 117.104 ) "ADISON 5.800 5TH 4th 10.567 8.982 1.585 40.275 131.293) · IIcCONE 2.800 7TH 5th 21.952 18.659 3.293 6.207 12.452 : IlEAGHER 2.200 14TH 6th 6.802 5.782 1.020 7.424 11.642J · "INERAL 3.500 4TH 7th 9.162 7.788 1.374 6.593 1.195 IIISSOULA 75.200 4TH 1st 224.011 190.409 33.602 586.596 I39U87J IIUSSELSHELL 4.600 14TH 3rd 13.567 11.532 2.035 3.411 8.121 : PARK 13.300 6TH 4th 43.958 37.364 6.594 23.689 13.675 : PETROLEUK 700 10TH 7th 2.469 2.099 370 118 1.981 : PHILLIPS 5.400 17TH 2nd 18.215 15.483 2.732 874 14.609 PONDER! 6.800 9TH 3td 19.229 16.345 2.884 5.302 11.043 POWELL 6.700 3RD 5th 18.445 15.678 2.767 15.465 213 POWDER RIVER . 2.500 16TH 1st 10.685 9.082 1.603 2.266 6.816 PRAIRIE 1.900 7TH 6th 5.826 4.952 874 482 4,470 RAVALLI 23.500 4TH 3td 75.493 64.169 11.324 147 .963 (83.794 RICHLAND 14.900 7TH 1st 44.362 37.708 6.654 30.559 7.149 ROOSEVELT 11.300 15TH 1st 25.705 21.849 3.856 5.838 16.011 ROSEBUD 12.200 16TH 1st 29.720 25.262 4.458 22.721 2.541 SANDERS 9.000 20TH 3td 23.352 19.849 3.503 34.523 114.674. SHERIDAN 6.000 15TH 1st 23.106 19.640 3.466 12.654 6.98b STILLWATER 5.800 13TH 5th 22.898 19.463 3.435 6.301 13.162 swm GRASS 3.300 6TH 6th 11.490 9.767 1.724 8.747 1.020 TETON 6.400 9TH 4th 23.394 19.885 3.509 5.m 14.355 · TOOLE 5.700 9TH 2nd 18.264 15.524 2.740 11.659 3.865 : TREASURE 1.000 16TH 7th 3.878 3.296 582 14.328 111.032 : VALLEY 9.900 17TH 2nd 31.083 26.421 4.662 21.146 5.275 WHEATLAND 2.300 14TH 6th 7.741 6.580 1.161 2.740 3.840 WI8AUX 1.600 7TH 3td 4.628 3.934 694 125 3.809 YELLOWSTCNE 113.400 13TH 1st 376.331 319.881 56.450 208.077 111.804 

rom 804.400 82.390.024 82.031.520 $358.5C4 82.296.815 
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OFFICE OF THE 

COUNTY ATTORNEY 

Senate Judicial Committee 
Capitol Building 
Helena, MT 59620 

Dear Committee Members: 

ROSEBUD COUNTY 

FORSYTH, MONTANA 

April 6, 1987 

S!JJ ,ELJ,UiCL\Rt 

EXHi8H NO. ,:?C __ . 
DATE c?L2d t' (! !. /~G\ 7 
M.L IlL 1//1 B 90 

I have reviewed House Bill 890 and have concluded that it is 
a poor piece of legislation. My personal experience as a small 
county prosecutor (Hysham, Treasure CoVnty) may shed ,more light 
on the situation. 

Less than two months after the current law was effective, M.C.A. 
3-5-901 et al, we had our first homicide case in Treasure County 
in 66 years. The criminal, was one Allen Blythe, who had a long 
history of crimes, ranging from drug charges, theft charges 
and aggravated assault. In August, on a Saturday night, in Hysham, 
Allen Blythe took Marty Junge, who was intoxicat~d at a .025 
level, behind the Town and Country Bar and proceeded to stomp 
and beat the life from Marty Junge. Under Montana law, the crime 
committed was deliberate homicide. Because of the circumstances, 
however, it was the opinion of many experienced prosecutors that 
I discussed the case with, that it would be a difficult case 
to get a deliberate homicide conviction. Allen Blythe, as with 
most dangerous felony offenders, was appointed an attorney, Gary 
Wilcox from Billings. 

The case proceeded to trial, with a conviction of a lesser charge. 
Allen Blythe received a 20 year sentence, and was designated 
a dangerous offender. He will be eligible for release in approximately 
eight years, hopefully he will be there longer. 

The general consensus in the community, after the conviction 
and sentencing, was that the community was very glad to be rid 
of Allen Blythe for at least eight years. The point I wish to 
make to the Judiciary Committee, is that if House Bill 890 passes 
Allen Blythe might be free from prison today. If Treasure County 
had been faced to assume the entire cost, a plea bargain for 
financial reasons may have been necessary. 

Compared to other homicide trials, the cost of State v. Blythe 
was within reason. However, a seventh class county like Treasure, 
at the time had a taxable valuation of approximately 4.8 million, 
does not have the financial resources to cope with a major felony 
case. The total cost of State v. Blythe was $17,000. A significant 
emergency mill levy would have been required had the district 
court reimbursement legislation was not in effect. That legislation 
allowed me to prosecute the case as the law required. 



SENATE JUDICIARY 

Senate Judicial Committee 
Page 2 
April 6, 1987 

EXHIBIT No._=4:L,;;C>~ __ 
DATE. 'I - 7 3' 7 
BfU NO.. ltd. §9a 

As with any legal action, either public or private, the cost 
is a concern. But present court system, with the legal requirement 
of court appointed counsel for indigent criminal defendants, 
creates a tremendous potential liability for a small county with 
a limited taxable base. M.C.A. 3-5-901 et al has done a very 
good job of removing this concern. House Bill 890 reinstitutes 
this concern. 

When I was county attorney in Treasure Cou~ty, I did not want 
to be put in the position of making a decision on whether or 
not to prosecute a case because of the prohibitive cost of court 
appointed counsel. I was very glad as ~ere the people of my county, 
that we were not in that position in State v. Blythe. 

A criminal defendant does not know county lines. They are as 
perfectly capable in committing a crime in Yellowstone County, 
as they are in Treasure County. Should the disposition of the 
criminal matter be different, because Yellowstone County has 
a taxable base to prosecute those crimes, and Treasure County 
does not? ~ 

I thank you in advance for your consideration in rejecting House 
Bill 890. 

GAR/nls 

Sincerely, 

))~t;~~ 
Gary ~. Ryder 
Deputy County Attorney, 
Rosebud county 
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EXECUTIVE SUMMARY 

The first year of the District Court Criminal Case Reimbursement 
program in Montana resulted in the distribution of funds to 
counties on the basis of the costs of processing criminal cases. 
Missoula County received over 25% of the state's reimbursement 
funds, the largest share of any of the counties. The reasons for 
this apparent disproportional disbursement of funds are discussed 
in this report. 

One major point of the report is that, unlike the grant in 
aid program previously in place, the'" purpose of the present 
program is not to provide funds to the counties on the basis of 
total District Court expenditures but is to reimburse ,counties 
for the actual costs of processing criminal cases. Discrepancies 
between the counties Ln the amounts of reimbursements received 
can be explained on the basis of differences in: a) accounting; 
b) prosecution policies; c) type of indigent defense, and, most 
importantly, differences in rates of serious and complex crimes. 
Each of these reasons is discussed in the report in som'e detail 
with tabular and graphic comparison between the 10 most populous 
counties in Montana. Evidence is presented that the 
relationships between these 10 most populous counties are not new 
but have existed for several years. 

Missoula County went through a major revision of the 
Indigent Legal budget to allow for detailed accounting for 
expense of cases in District Court Criminal, District Court Non
Criminal and Justice Court categories. A thorough audit of 
Missoula County bills by the Department of Commerce Division of 
Local Government Services revealed that the expenses reimbursed 
were legitimate. , 

The County Attorney's office in l1issoula County pursues a 
policy of vigorous prosecution of criminal cases in both Justice 
Court and the District Court. That policy and the large amount 
of resources available to the office, compared to other counties 
in Montana, result in high costs for processing and for defense. 

During fiscal year 1986 Missoula County changed from a 
system of Indigent Defense through contracts with private 
attorneys to a 4 month period of assignment of attorneys where 
the attorneys were paid an hourly rate to an in-house Public 
Defender's office. This transition was an expensive one and 
resul ted in attorneys receiving larger rates of pay for the 
handling of indigent defense cases. The transition was made due 
to an inability of the attorneys under contract in fiscal year 
1985 and the Board of County Commissioners to come to terms over 
the amounts to be paid for Indigent Defense. The in-house Public 
Defenders office was set up to provide more control to the 

. !! 



commissioners over the constantly r1sing costs of indigent 
defense. While the costs during fiscal year 1986 were great they 
can be seen as the result of a transitory situation. 

The major reason for the high costs of District Court 
Criminal case processing during fiscal year 1986 is the high 
number of complex, serious criminal cases. One case alone cost 
over $94,000 dollars and resulted in a hung jury so will have to 
be tried again. A list of the major expensive cases is provided 
in the report. 

Finally, a month by month comparison of the bills submitted 
from Missoula County to the Department of Commerce for fiscal 
year 1986 and thus far in fiscal year 1987 show the expenses are 
dropping and are expected to continue~to do so. U~doubtedly as 
they experience the regrettable rise in serious, complex criminal 
cases, other counties will need to increase their billings to the 
District Court criminal Reimbursement program. 

The program is a valuable one {or any county which has 
criminal cases, the prosecution and processing of which are very 
expensive under our current system of justice. 

r 
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INTRODUCTION 

The 49th Legislature of Montana passed a bill providing 
for the state to reimburse counties for legitimate expenses of 
District Court Criminal cases. This bill (Senate Bill 25) was 
intended, at least in part, to ease the burden on the counties of 
the expenses of criminal trials which are frequently costly. 
The program, as set up and operated through the Department of 
Commerce, replaced the old grant-in-aid program through which 
counties received assistance for District Court expenses. 

The District Court Criminal Reimbursement program was 
never intended to be a block grant program whereby all counties 
got "their share" of the funds based on their population. 
Instead, the program required counties to carefully document 
their expenses related to the processing of criminal cases in the 
District Court and receive reimbursement for those expenses. 

Missoula County received a large allocation of the 
reimbursement funds and this has been the subject of some concern 
to politicians in other parts of the state. This concern has 
been expressed in the press as well as in public meetings. This 
report is an attempt to explain the reasons for the expenses for 
which Missoula County has been reimbursed. 

It should be noted at the outset that the Department of 
Commerce has carefully audited every billing sent to them by 
Missoula County to determine the legitimacy of the expenses 
incurred. Any questions about the legitimacy of those expenses 
should be directed to Mr. James M. Courtney, Accounting and 
Management Systems Supervisor in the Department of Commerce or to 
Mr. Newell Anderson, Administrator of the Department's Local 
Government Assistance Division. 

REINBUlfSEMENTS FOR FY 1986 FOR LARGE COUNTIES 

In Table 1 below a comparison of some pertinent data 
for the 10 most populous counties of Montana is presented. 
Counties are listed in rank order by population size and the 
amount of funds received through the Department of Commerce 
District Court reimbursement program is shown for each. This 
table shows that Missoula county received a large amount of the 
funds when compared to the size of its population. 

Five of the ten largest counties received larger amounts 
of the money than they would have been given had the funds been 
allocated on the basis of population. The other five counties 
received smaller amounts than they would have if the program had 
been a block grant. Overall these 10 counties representing 63 % 
of the population of the state received nearly three-fourths of 
the entire reimbursement fund. 
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POSSIBLE EXPLANATIONS OF DIFFERENTIALS IN REIMBURSEMENTS 

Presumably there are many reasons for the discrepancies 
between the reimbursements of the counties. Accounting 
differences could account for some of them, variations in the 
policies of County Attorneys regarding charging and vigorousness 
of prosecution could account for some of the differences in costs 
eligible for reimbursements, and differences between counties in 
the form of indigent defense could account for some differences 
since different forms have different costs. The most obvious 
difference between the counties is likely to be the differences 
in the numbers of serious crimes which require jury trials, 
complex prosecution and defense, and related expenses. One 
serious criminal felony case can cost a county a large amount of 
money to process. Several such cases compound these expenses 
many times over. It is just for such situations that the 
reimbursement program was created. 

ACCOUNTING DIFFERENCES 

Following the 49th· Legislature there was a period of 
uncertainty about how to change county accounting procedures to 
keep track of District Court criminal case expenditures. Past 
accounting in Missoula county had grouped together civil and 
criminal expenditures and District Court and Justice court 
expendi tures. This new program, however, required revision of 
budgets to allow for the categorization of all line items into 
District Court criminal expenditures, District Court Non-criminal 
expendi tures, and Justice Court expenditures. The Clerk of 
Court's budget was changed to allow for distinguishing between 
Criminal and civil jury and witness expenses. The Indigent Legal 
budget was separated into the three parts indicated above as well 
as separating out requests for transcripts and psychiatric exams 
made by the County Attorney and those made by public defenders. 

On numerous occasions the author has had discussions 
with Department ,of Commerce officials about Missoula County 
accounting in the District Court fund as compared to other 
counties. It is obvious from those discussions that there are no 
consistent procedures for accounting for District Court expenses 
between the counties. Both Mary ~vright, Accountant, and Jim 
Carver, Auditor, who work for the Department of Commerce on this 
reimbursement project, have indicated that there are significant 
variations in the way in which counties keep track of District 
Court expenditures. For further documentation of this point see 
page 2 of "preliminary Report on the Fiscal Year 1986 Operation 
of the Montana District Court Criminal Reimbursement Program," 
printed by the Department of Commerce, October, 1986, 
(hereinafter referred to as the Preliminary Report) . 

Table 2 shows the total District Court budgets for FY 
1986 of the most populous counties in Montana. It should be 
noted that these figures in Table 2 represent budgeted amounts 
and not actual expenditures. 
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This table indicates there are large differences 
between counties in budgeted amounts for the District Court. The 
amounts budgeted per person in the population of the county 
reveal a range from $22.72 for Ravalli County to $10.25 for 
Cascade County. The Preliminary Report (2nd page 2) shows that 
Indigent Defense represents 70% of the reimbursements made for 
the state. Undoubtedly the indigent defense portion of all 
District Court budgets is a significant portion of the entire 
budget. Table 2 shows that that proportion varies from 6% in 
Flathead County to 40% in Lake County. This variation can also 
be seen in the budgeted amounts per person which ranges from 
$6.58 ·per person in Ravalli County to $1.12 per person in 
Flathead County. 

One should expect to find different costs for District 
Courts in the various counties of the state. Obviously the 
larger population centers would be expected to have larger total 
budgets and smaller per population costs since there is an 
efficiency of scale in the handling of court cases. Larger 
courts can handle more cases . in less time and at less expense 
than courts in smaller communities where court personnel have to 
spend much time in travel. Also in small counties the 
inefficiencies of paying for the costs of maintaining courtrooms 
which are unused much of the time and paying salaries of court 
personnel who, because of the small number of ca~es, aren't able 
to work at maximum levels of cost-efficiency, make costs per 
population high in those counties. 

Nevertheless, Table 2 indicates support for the 
observations of the Department of Commerce staff that there are 
greatly different ways of keeping track of District Court 
expenses within the various counties. Lacking consistent 
accounting procedures across the state it is impossible to 
actually compare the expenditures for District Court between the 
various counties. for example, Missoula county includes a variety 
of items within its budget called Indigent Legal, which do not 
involve payments to attorneys for work on public defender cases. 
This budget includes expenditures for transcripts I psychiatric 
exams, chemical dependency testing, detention of people awaiting 
hearings or commitment to Warm springs in the local hospital 
psychiatric ward, and other related court expenses involved in 
the processing of both civil and criminal cases for indigents. 
The extent to which other counties account for expenses of this 
type within the District Court fund is not known. 

The expenses which qualify for reimbursement under the 
District Court Criminal program must meet the specific criteria 
required by the Department of Commerce regardless of how the 
individual county accounts and pays for them. It seems highly 
likely that there are differences between what counties request 
reimbursement for based, in part, on differences in accounting. 
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PROSECUTION POLICIES 

The decisions of prosecutors always dramatically impact 
the costs of processing criminal cases . Extensive research 
throughout the U.S. has documented the savings in expenses of the 
process popularly known as "plea bargaining." For example, 
Rosette and Cressey, Justice By Consent, and M. Heumann, Plea 
Bargaining document the results of attempts to change plea 
bargaining practices on the courts and the costs of taking many 
cases to trial. 

Courts in which plea bargaining has been eliminated 
through state law (e.g., Alaska) or through judicial 
unwillingness to accept them, produce changes in prosecutors I 
decisions about the number and types of cases to prosecute. 
wi thout those changes, j ails and pri<sons fill up -and pressures 
increase for spending large amounts to expand physical 
facilities. 

Table 3 below shows that there are wide fluctuations in 
crime rates and in numbers of crimina':J.. case filings in District 
Courts in the ten most populous counties. Three counties (Lake, 
Missoula, and Yellowstone) have higher percentages of criminal 
case filings than their percentage of the popu~ation. The rate 
of criminal case filings varied from .63 per 100 people in Lake 
county to .23 per 100 population in Butte-silver Bow county. 
These variations show that there are clear differences in , 
prosecution policies in the ten most populous counties. The 
differences are not necessarily based on the rates of serious 
crimes in the counties since Lake county has a very low rate of 
serious crime but the highest rate of criminal case filings and 
Silver Bow county has an average rate of serious crime but the 
lowest rate of criminal case filings. 

To provide an historical comparison Table 4 is included 
below. This table shows that the number of cases filed in 
District Court has- remained fairly stable. In general the larger 
the staff of the County Attorney's office the larger the budget 
and the larger the number of criminal case filings. 

Missoula county has the state I s second highest rate, 
among the 10 most populous counties, of criminal case f il ings, 
yet ranks 6th among all counties in serious crime rate and third 
in total population. Missoula I s county Attorney has publicly 
committed his office to a policy of vigorous prosecution of 
serious criminal cases~ In addition, due to his proximity to the 
University of Montana Law School, he has at his disposal a cadre 
of interns who handle the prosecution of minor cases. This 
allows the Deputies to spend more time on serious cases. 
Undoubtedly this policy and available resources in part account 
for high overall costs in the processing of criminal cases. 
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TABLE 3 

COMPARISON OF POPULATION, CRIME RATE, AND CRIMINAL CASE FILINGS 
FOR THE 10 MOST POPULOUS COUNTIES IN MONTANA 

CALENDAR YEAR 1985 

Percent*** 
Rate of* Of Total 

Criminal @ criminal Rate of** State Percent of 
Case Case Index Case State 

County Filings Filings Crime Filings Populate 

Yellowstone 454 .40 6.2 14.66% (+ ) 14.10% 

Cascade 275 .34 6.2 8.88 (-) 9.96% 

Missoula 416 .55 5.2 13.43 (+) 9.35% 

Flathead 180 .34 5.5 5.81 (-) 6.50% ,. 
Gallatin 140 .31 4.8 4.52 (-) 5.63% 

Lewis & Clark 158 .36 6.0 5.10 (-) 5.51% 

Butte-silver Bow 84 .23 4.3 :2.71 (-) 4.55% 

Ravalli 67 .29 2.7 2.16 2.92% ,.., (-) 

It 

• 

Lake 122 .63 

Hill 64 .35 

Average = .38 

\ 
State Rate 

@ Montana State Judicial Information System 
* Number per 100 population 

2.4 3.93 (+ ) 2.41% 

5.5 2.07 (-) 2.30% 

= 4.2 

** Montana Board of Crime Control Annual Reports - Index crimes are 7 most 
serious offenses. Rate = Number per 100 population. 

*** Rate higher (+) or lower(-) than percent of state population. 
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TABLE 4 

1981 CRIMINAL CASE FILINGS, 
FY 1982 COUNTY ATTORNEY'S BUDGET, AND 

NUMBER OF COUNTY ATTORNEY'S STAFF FOR 10 MOST POPULOUS COUNTIES 

1981 # STAFF 
CRIMINAL FY 1982 ATTORNEYS CLERICAL 

COUNTY CASE FILINGS BUDGET FULL PART FULL PART 

Yellowstone 437 382,332 8 6 2 

Cascade 202 289,547 5 4 

Missoula 351 462,630* .. 10 5 2 

Flathead 147 310,000 4 1 5 

Gallatin 107 203,000 4 2 
" 

Lewis & Clark 255 202,510 3 1 2 

Butte-silver Bow 86 204,118 3 '" 2 

Ravalli 86 124,118 1 2 

Lake 110 ** ** ** ** ** 

Hill 66 80,794 3 2 

Source: Prosecution Services in Montana, A Report to the Sub-committee 
on Judiciary. Prepared by the Montana Legislative Counsel, 
1982. \ 

*1% of funding from fees and charge backs to special districts. 
**No response 
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TYPE OF INDIGENT DEFENSE 

In a report titled "Indigent Defense in Montana" 
Legislative Council researcher, Lois Menzies says "Three basic 
methods were used [in Montana] to provide defense services: (1) 
assigned counsel, (2) public defender, and (3) contracted 
services. II (p. 1) She found that " ... the cost per case 
generally was less for counties contracting for defense services 
than for those using assigned counselor employing public 
defenders. II (p. 6) Menzies' survey also found that 38 counties 
used assigned counsel, 12 used contracts and 3 counties and 1 
judicial district used public defenders. 

It should be clearly noted here that figuring costs of 
indigent defense by dividing the amount paid per year by the 
number of cases handled can greatly distort the costs of any 
particular form of indigent defense. One or a few large cases 
can cost more than many of the usual, routine cases typically 
handled by a defense attorney. Thus it is impossible to say 
which form of indigent defense is the least costly without a 
thorough analysis which compares forms across a variety of cases 
of different types and complexities. 

While this information is somewhat dated now it 
indicates that there are different approaches to the legally 
mandated requirement of counties to provide defense services for 
indigent defendants in criminal and other cases. Table 5 
indicates that the overall costs for District Court and Indigent 
Defense among the 10 most populous counties have risen since 
1981-2, yet the relationship of those expenses between those 
counties has remained pretty much the same. Assuming these data 
are comparable for 1981-2 and 1986 it appears that only 
Yellowstone county has experienced a decline in the amount spent 
for District Court while all the other counties increased their 
budgets significantly. , 

It is interesting to note, however, in looking at the 
budgets for indigent defense services between the counties for 
1981 and 1986 (Tables 2 and 5), that three counties (Cascade, 
Flathead, and Silver Bow) actually decreased their budgets. 
Silver Bow county, for example, decreased their budget for 
indigent defense services in 1986 to nearly half what that budget 
was in 1981~ Whether that change reflects a change in form of 
indigent defense or some other change is not known. 
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TABLE 5 

DISTRICT COURT BUDGETS FOR FY1982 AND INDIGENT BUDGETS FOR FY1981 
FOR THE 10 MOST POPULOUS COUNTIES IN MONTANA 

COUNTY DISTRICT COURT BUDGET INDIGENT LEGAL BUDGET 

1982* 1981** 

Yellowstone $1,595,260 $153,017 

Cascade 571,572 145,317 

Missoula 945,386 137,290 

Flathead 829,645 61,281 

Gallatin 377,802 34,500 

Lewis & Clark 410,444 69,475 

Butte-silver Bow 479,810 90,180 

Ravalli 14~,107 8,768 

Lake 158,359 14,424 

Hill 244,693 37,936 

*Menzies L. "Supreme Court and District Court Personnel: A Report for 
.Subcommittee No.3." January 1984. 

**Menzies L. "Indigent Defense in Montana" April 1982. 

Source: Montana Association of counties Data 
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It should be noted that the nature of indigent defense 
is largely responsive to the quantity and quality of prosecution 
services in the particular county. Reluctance by prosecutors to 
enter into plea bargaining negotiations and their inclination to 
press for maximum possible penal ties bring about an increased 
likelihood of counsel for criminal defendants taking those cases 
all the way through to a jury trial. This is true regardless 
of the form of indigent defense unless there are strong economic 
pressures on defense attorneys to spend their time on convincing 
clients to plead guilty. Where county commissioners pay defense 
attorneys a small amount on a per case basis they encourage 
attorneys assigned to the case to spend very little time on the 
cases in order to increase their hourly pay. 

CRIME RATES 

As noted earlier, clear'iy the most plausible 
explanation in the discrepancies between the counties in the 
amounts of reimbursable expenses under the District Court 
criminal Reimbursement program is the number ... of complex and 
serious crimes required to be processed by the counties. 
Assuming that all County Attorneys would have a policy of 
prosecuting the most serious crimes and the expenses of that 
processing would depend significantly on the complexity of the 
case, it would appear that the reimbursable costs would vary 
directly with the number of serious crimes in a county. 

Tables 6, 7, and 
serious crimes against the 
counties for 1982 - 1985~ 

8 show a comparison of the most 
person among the 10 most populous 

These tables reveal that, as _ would be predicted, the 
counties with the highest rates of serious crime consistently 
have the highest budgets for indigent defense. Tables 9 and 10 
show the same thing in another way. yellowstone and Missoula 
counties have the highest rates of serious crime for both years 
compared to their populations and the highest budgets for 
indigent defense. Conversely, Gallatin and Silver Bow counties 
have low rates of serious crimes for both years compared to their 
populations and also have the lowest budgets for indigent 
defense. 

11 

::;<~leIT NO.~_/ ___ _ 

:.;,7:.... ~-7-17 

KLI Nn 



TABLE 6 

COMPARISON OF HOMICIDES BY NUMBER AND PERCENT OF STATE TOTAL 
FOR THE 10 MOST POPULOUS COUNTIES OF MONTANA 

CALENDAR YEARS 1982-1985 

HOMICIDE 

1982 1983 1984 1985 

State Totals 27 26 36 28 

County Totals 
and Percent of 
State Totals ! 9.:-

..2. ! .1 ! 1 ! 1 

Yellowstone 1 (3.7) 2 (7.69 ) 8 (22.22) 4 (14.29) 

Cascade 1 (3.7) 3 ·(11.54) 4 (11) 3 (10 .. 71) 

Missoula 3 (11) 4 (15) 4 (11) 5 (18) 

Flathead 4 (14.81) 1 (3.85) 1 (2.78) 1 (3.57 ) 

Gallatin 0 0 1 (2.78) 1 (3.57) 

Lewis & Clark 1 (3.7) 1 (3.85) 3 (8.33) 0 

Butte-silver Bow 2 (7.4) 1 (3.85) 3 (8.33) 0 

Ravalli 1 (3.7) 0 1 (2.78) 4 (14.29) 

Lake* 1 (3.7) 
, 

3 (11.54) 1 (2.78) 0 

Hill** 0 1 (3.85) 2 (5.56) 1 (3.57) 

*Lake - Flathead Tribe did not report in 1982,83,84,85 
**Hill - Rocky Boy Tribe did not report in 1982,83,84,85 

Source: Montana Board of Crime Control Annual Reports 

1986 - Total of 7 Homicides in Missoula County 
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TABLE 7 

COMPARISON OF RAPES BY NUMBER AND PERCENT OF STATE TOTAL 
FOR 10 MOST POPULOUS COUNTIES OF MONTANA 

CALENDAR YEARS 1982-1985 

state Totals 

County Totals 
and Percent of 
State Totals 

Yellowstone 

Cascade 

Missoula 

Flathead 

Gallatin 

Lewis & Clark 

128 

25 (19.53) 

9 (7.03) 

23 (17.97) 

12 (9.38) 

1 (.78) 

13 (10.16) 

Butte-silver Bow 9 (7.03) 

Ravalli 

Lake* 

Hill** 

o 

5 (3.91) 

2 (1. 56) 

153 

29 (18.95) 
;. 

16 (10.46) 

22 (14.38) 

17 (11.11) 

8 (5.23) 

13 (8.5) 

10 (6.54) 

10 (6.54) 

5 (3.27) 

6 (3.92) 

156 

35 (22.44) 

16 (10.26) 

34 (22) 

13 (8.33 

7 (4.49) 

18 (11.54) 

3 (1.92) 

1 (.64) 

1 (.64) 

9 (5.77) 

148 

29 (19.6) 

14 (9.46) 

24 (16) 

18 (12.2) 

6 (4.05) 

13 (8.78) 

3 (2.02) 

1 (.68) 

4 (2.7) 

8 (5.4) 

*Lake - Flathead Tribe did not report in 1982,83,84,85 
**Hil1 - Rocky Boy Tribe did not report in 1982,83,84,85 

Source: Montana Board of Crime Control Annual Reports 

1986 - Rapes Totaled 28 in Missoula County 
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TABLE 8 

COMPARISON OF AGGRAVATED ASSAULTS BY NUMBER AND PERCENT OF STATE 
TOTAL FOR THE 10 MOST POPULOUS COUNTIES OF MONTANA 

CALENDAR YEARS 1982-1985 

AGGRAVATED ASSAULT 

1982 1983 1984 1985 

State Totals 1335 1448 1392 1381 
... 

County Totals 
and Percent of 
State Totals JL 1 .JL 1 JL 1 JL 1. 

" 
Yellowstone 169 (12.66) 120 (3.29) .69 (4.96) 94 (6.8) 

Cascade 127 (9.5) 199 (13.74) 246 (lA'.67) 112 (8.11) 

Missoula 89 (6.7) 109 (7.5) 112 (8) 128 (9.3) 

Flathead 111 (8.31) 144 (9.94) 193 (13.86) 197 (14.27) 

Gallatin 97 (7.26) 134 (9.25) 167 (12) 151 (10.93) 

Lewis & Clark 84 (6.3) 75 (5.18) 52 (3.74) 66 (4.78) 

Butte-silver Bow 181 (13.56) 87 (6) 23 (1. 65) 61 (4.42) 

Ravalli 52 (3.9) 91 (6.28) 83 (5.7) 35 (2.53) .... 
Lake* 17 (1.27) 8 (.55) 3 ( . 21) 77 (5.58) 

Hill** 11 (.82) 38 (2.62) 39 (2.8) 77 (5.58) 

*Lake - Flathead Tribe did not report in 1982,83,84,85 
**Hill - Rocky Boy Tribe did not report in 1982,83,84,85 

Source: Montana Board of Crime control Annual Reports 

1986 - Total of 80 aggravated assaults in Missoula County 
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THE MISSOULA COUNTY SITUATION 

The analysis presented above has demonstrated that 
Missoula County: 1) has a carefully detailed accounting system 
for District Court expenditures and the reimbursements received 
were audited by the Department of Commerce to be legitimate under 
the provisions of the program; 2) has the second largest 
District Court budget in the state; 3) has the largest budget 
for prosecution in the state; 4) has the largest budget for 
indigent defense in the state; and 5) over the past several years 
has had consistently higher rates of serious crimes against the 
person' than its share of the population. 

INCREASING COSTS 

Table 11 shows that over the past 6 years the District 
Court budget in Missoula County has doubled and expenditures have 
far exceeded the budgets. Reimbursements under two different 
programs have gradually increased along with the increasing costs 
of processing major criminal cases. 

" 

Table 12 shows the increases in budgets and 
expenditures for Indigent legal services over the past 6 years in 
Missoula County. Graph 2 demonstrates the graQually increasing 
expenditures in the indigent defense area. 
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TABLE 11 

YEAR 

1981 

1982 

1983 

1984 

1985 

1986 

. MISSOULA COUNTY DISTRICT COURT 
BUDGET/EXPENDITURES/REIMBURSEMENT 

FISCAL·YEARS 1981 --1986 

BUDGET EXPENDITURES 

$ 735,295.00 $ 706,257.07 

$ 857,904.04 $ 868,324.64 

$ 992,606.50 $ 951,997.07 

$1,114,804.92 $1,073,687.23 

$1,268,962.40 $1,257,415.90 

$1,548,039.00 $1,854,936.77 

REIMBURSEMENT 

$ 52,319.00 * 

$116,801.00 * 

$191,586.00 * 

$586,595.92 ** 

* FY '83 - '85 State Grant-in-Aid Program 
MCA 7-6-2352 

** FY '86 District Court Criminal Reimbursement Program 
Senate Bill 25 
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TAI3LE 12 
MISSOULA COUNTY 

INDIGENT LEGAL 

BUDGET/EXPENDITURES/REIMBURSEMENT 

FISCAL YEARS 1981 - 1986 

YEAR BUDGET EXPENDITURES REIMBURSEMENT* 

1981 $194,650.00 $198,524.97 

1982 $205,311. 40 $229,144.18 

" 

1983 $228,668.00 $265,847.17 

1984 $313,530.20 $311,643.60 

1985 $415,574.00 $436,849.36 

1986 $475,731.00 ff $848,572.54@ $444,370.62 

* Reimbursement under State Grant-in-Aid Program (1983-1985) 
covered all District Court expenses. The proportion 
attributable to Ind{gent legal expenses is not 
determinable. 

** District Court Criminal Reimbursement Program 
"Preliminary Report" 

@ Includes $110,000 one time expense for set up of in-house 
Public Defender's Office. Not applicable under reimbursement 
program. 

it As amended. 20 

** 



TABLE 13 

DELIBERATE HOMICIDE 

HIGH COST CASES 

FISCAL YEAR 1986 

T. Ballinger - trial, co-counsel, psych. exams 

S~:;ATE :UDICIARY 
::X C

) ~iT 1i0. .:e.,1 

D. Doll - trial, re-trial motion, co-counsel, on-going psych. 
exams, plea bargain just prior to second trial 

C. Rasmussen - still in process 

D. Steed - co-counsel, psych. exams 

J. Thornton - trial, co-counsel 

F. Van Dyken - change of venue, trial, hung jury, co-counsel 
retrial 

SEXUAL INTERCOURSE WITIIOUT CONSENT/SEXUAL ASSAULT 

D. Bushilla - on-going psych exams 

K. Friedman - trial, appeal 

K. Geyman - trial, appeal 

H. Gleed - trial, appeal 

R. Hummel - numerous charges, co-counsel, plea bargain just 
prior to trial 

R. Neeley - co-counsel, plea bargain just prior to trial 

D. Statczar - trial, hung jury, retrial, appeal, co-counsel 

E. Tilly - trial, psych. exams 

AGGRAVATED ASSAULT/FELONY ASSAULT 

T. Carter - numerous charges, trial 

A. Charlo - trial, sentence review 

B. Cole - numerous charges, trial, appeal, psych. exams 

T. Fah - on-going psych. exams, plea bargain just prior to trial 

D. Matson - trial, appeal 

J. Munro - psych. exams, plea bargain just prior to trial, 
sentence review 

L. Smith - trial, co-counsel, in process of requesting new trial 

Van Dyken case is the only case listed above on which we have kept 
a detailed expense report. To date (1/26/87) Missoula County has 
paid out over $95,000 on this case not including salaries of pro
secutors and the chief public defender after November 1985, or 
salaries of law enforcement and jailers. 
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CRIME RATES 

Explanations for this rise in expenditures and the very 
large expenditures of Fiscal Year 1986 follow from the analysis 
presented above. Tables 6 through 10 document the 
disproportionate number of serious and complex criminal cases in 
Missoula County. Graph 3 shows how the Missoula County rates for 
the 7 major index crimes compare to the state rate for the past 4 
years. Graph 4 shows the steady increase in the number of 
criminal case filings in District Court in Missoula County over 
the past 5 years. 

Table 13 presents a list of the 21 most complex and 
undoubtedly most expensive cases processed in Missoula County 
during the Fiscal Year 1986. In only one of these cases have we 
actually attempted to keep track of the expenses related to that 
specific case. In the State of Montana vs. Fred· Vandyken the 
defendant is charged with deliberate homicide of Deputy Sheriff 
Allen Kimery. This case was moved to Livingston, MT for trial on 
a change of venue and resulted in a hung jury there. That case 
alone has cost nearly $100, 000 not including the costs of the 
prosecutors salaries and support servibes or the salaries of law 
enforcement required to assist the prosecution and guard the 
defendant in Livingston. 

In addition to these major and very expensive cases 
which undoubtedly made up the bulk of the reimbursable indigent 
defense costs for Missoula County during FY 1986, Graph 5 
documents the growing number of cases assigned to the public 
defenders over a four year period. The dramatic increase (35%) 
from FY 1985 to FY 1986 is another illustration of the reason for 
the rising costs. 

CHANGE IN TYPE OF INDIGENT DEFENSE 

During Fiscal Year 1986 Missoula County went through a 
significant transition in the type of indigent defense system it 
employed. Since 1976 Missoula County had contracted with private 
attorneys to provide indigent defense in all eligible cases. The 
contract system seemed to work well since the quality of 
attorneys was high and the entire work load was shared among 
several attorneys and firms. The contract had evolved into one 
in which the attorneys were paid a monthly retainer to handle a 
set share of the indigent defense cases on a rotation basis. One 
firm was responsible ·for administration of the contract and 
making the assignments on the basis of the amount of the contract 
each attorney or firm was awarded. In addition to handling all 
the cases which were routine for the monthly retainer the 
contract provided that attorneys could, after having reached a 
negotiated number of hours on a complex case, charge the county 
on a per hour basis. The Fiscal Year 1985 contract had a major 
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litigation threshold of 65 hours after which an attorney would be 
~ paid $35 per hour outside of court and $45 inside of court. 

Contract negotiations for Fiscal Year 1986 broke down 
when the group of Public Defenders demanded increased retainers 
and decreased hours worked on a case before the major litigation 
hourly pay rate took effect. The Missoula Board of County 
Commissioners offered what they regarded as a reasonable increase 
in the retainer and a modest decrease in the hours to maj or 
litigation. The result was an impasse and Missoula county was 
forced to go to a direct assignment basis whereby all attorneys 
assigned cases were paid the District Court established rate of 
$35 outside of court and $45 inside of court per hour of work. 
This change in the form of Indigent Defense proved to be very 
costly since attorneys had to be allowed to retain the cases they 
had been assigned earlier and indeed were assigned additional 
cases all of which were subject to the higher assignment rates of 
pay. 

This form of Indigent Defense was operative from August 
1, 1985 to December 1, 1985. Following the collapse of 
negotiations an attempt was made to find another group of 
attorneys to enter into a contract with the county for providing 
Indigent Defense. A letter sent to all local attorneys and firms 
known to be interested in criminal defense work failed to provide 
sufficient interest to cover the contract. A short but intense 
feasibility study was carried out by the Court Operations Office 
which resulted in the recommendation that Missoula County 
establish an in-house Public Defenders Office. The Missoula 
County Board of County Commissioners gave their approval for 
setting up such an office and instructed the Court Operations 
Officer to proceed with the project. 

The Missoula County Public Defender's office was set up 
in November and in December of 1985 was housed in temporary 
quarters with a Chief Public Defender, four entry level 
attorneys, three clerical support staff, and a couple of legal 
interns on work study. Later in the spring an investigator was 
hired. The office was modeled after the staff in the criminal 
division of the Missoula County Attorney's office and from 
recommendations received from communities of similar size with 
Public Defenders offices (e.g., Bellingham, WA, Grand Junction, 
CO, Boise, ID, etc.). 

While the initial costs of setting up an in-house 
Public Defender's office were high, those costs could be 
amortized over several years. They were not reimbursable under 
the Department of Commerce program. The Missoula Board of County 
Commissioners were hopeful that the new office would save money 
over what the contract attorneys were demanding. They were 
certain they could better control the increases in costs over the 
long run by limiting the increases in salaries and other budget 
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items. 

since the Public Defender's Office has been established 
Missoula County has been reimbursed for 70% of the operating 
costs through the Department of Commerce District Court Criminal 
Reimbursement Program. The rate was determined by a careful 
study of the billings of the assignment attorneys during the four 
months of their work. An automated case management system will 
soon be implemented which will allow for the careful accounting 
of exact time and resources spent on District Court Criminal 
cases. 

Fiscal Year 1986 was a year of transition for Missoula 
County in going from a contract system of Public Defense in July 
of 1985 to an assignment system from August to December and then 
to an in-house Public Defenders office from December to the 
present. 

Thus the large number· of complex crimes coupled with 
the dramatic increase in the cost of indigent defense brought 
about by the necessity of going to an assignment system at an 
increased hourly rate were major factors in Missoula County 
receiving such a large share of the District Court Reimbursement 
funds. From all indications so far this fiscal year Missoula 
County's billing for District Court Criminal Reimbursement will 
be considerably lower than for Fiscal Year 1986. ~ 

CONCLUSIONS 

Fairly obviously the key to decreased costs in the 
processing of criminal cases in Montana's District Courts is a 
decline in the number of serious and complex cases. Even one 
major case can result in massive expenditures of scarce 
resources. While not providing a cheap solution to handling ever 
increasing numbers of criminal cases, Missoula County's in-house 
Public Defenders office has allowed the county to contain the 
costs. Other approaches may work in other communi ties but for 
the present this approach is working well. 

Undoubtedly some other county will get a large 
proportion of the Reimbursement funds when it experiences a 
dramatic increase in its serious and complex criminal cases. 

One final note should be made of the report by the 
Department of Commerce on the Reimbursement Program. In the 
analysis of costs by judicial district the Fourth Judicial 
District received a dramatically large share of the reimbursement 
funds. It should be noted, however, that the Fourth Judicial 
District is the only district in the state that has two of the 10 
most populous counties in the state. 
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Comparison of Missoula County District Court Criminal 
Reimbursement for fiscal year 1986 and fiscal year 1987 shows 
that the costs are going down. Table 14 shows the monthly 
reimbursements received for fy 1986 and through November, 1986. 
The figure for December, 1986 is the amount billed and the figure 
for January, 1987 is the amount estimated to be billed. The 
first half of fy 1987 is currently 82% of the comparable period 
during fy 1986. If costs continue to decline as projected 
Missoula County should finish fy 1987 at from one quarter to one 
third below fy 1986 in reimbursements. 

The District Court Criminal Reimbursement program is good 
for what it was intended, to help counties with major criminal 
cases bear the cost of processing those cases. Whenever a county 
has the unfortunate experience of complex and serious litigation 
of criminal cases the reimbursement program will allow that 
county to continue to operate without~excessive budget deficits 
in the District Court fund. 
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TABLE 14 

July 

August 

September 

October 

November 

December 

January 

February 

March 

April 

May 

June 

TOTAL 

SENATE BILL 25 REIMBURSEMENT 
FY 1986/FY 1987 TO DATE 

FY 1986 FY 1987 
Reimbursed Requested 

$ 32,185 $ 27,607 

26,057 37,005 

44,850 30,007 .. 
42,444 48,111 

61,774 36,378 

72,939 " 49,384 

79,774 76,418 
", 

31, 134 24,088 

391,157 328,998 

48,152 

60,297 

49,677 

37,313 

$586,596 

*July - February of FY 86 total $391,157 

July - February of FY 87 total $328,998 (85% of FY 86) 




