
MINUTES OF THE MEETING 
LABOR AND EMPLOYMENT RELATIONS COMMITTEE 

MONTANA STATE SENATE 

March 12, 1987 

The eighteenth meeting of the Labor and Employment Relations 
Committee was called to order by Chairman Lynch on March 12, 
1987, at 1:00 p.m. in Room 413/415 of the State Capitol. 

ROLL CALL: All members were present. 

CONSIDERATION OF HOUSE BILL 699: Sponso4 Representative 
Norm Wallin, House District 78, stated this bill is an act 
to exclude outside salesmen ~rom overtime compensation 
requirements of the state wage law. 

PROPONENTS: Mr. George Moore, representing Montana Press 
Association, stated the employees' success depends on their 
own personal initiative and resourcefullness. This type 
situation exists with advertising sales people. This bill 
attempts to address the situation of overtime and enhance 
the marketing climate. It would make the work of the sales 
person more rewarding, professionally and financially. 

Mr. Bob Bullock, representing the Bozeman Chronicle, said 
he worked for the Detroit News where he worked on a salary 
basis. He has learned advertising revenues are available 
to a newspaper at different times of the year for different 
amounts. He would adapt his schedule to be available to 
get those dollars when they are best reached. Mr. Bullock 
stated he has found a 40 hour week and an 8 hour day do 
not fit into that schedule. If this bill passes, it will 
help him personnaly, and it will help him do the best job. 

Mr. Ron Scoles, representing the Billings Gazette, feels 
it would be detrimental to his performance if he was 
limited to an 8 hour day. He would like to be able to see 
his clients when it is convenient for them. He urged the 
committee to support this bill. 

Mr. Richard Robbins, representing the Billings Gazette, 
stated the system is basically flawed. 
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Mr. Fred Lynch, representing himself, urged support of the 
committee. 

Mr. Gary Selleck, representing The Missoulian newspaper, 
stated he supports this bill. He said people working in 
his field put in the time necessary to get the job done, 
and that is usually more than a 40 hour work week. 

Lorretta Breslin, representing the Billings Gazette, stated 
the people she represents want to be treated as professionals 
to make their own decisions about their work time and to do 
their job to the best of their ability. Being restricted 
to a 40 hour work week does not permit them to work to 
their full potential. 

OPPONENTS: Mr. Oliver D. Jones, III, representing himself, 
stated he is employed by the Independent Record in Helena. 
Mr. Jones stated under the current guidelines he is an 
hourly salesman. He is not paid commissions except for 
performances over and above the previous year. Currently 
he is involved in litigation against the Independent Record 
concerning this matter. Mr. Jones fe~s this bill would be 
detrimental to the people working in the Helena area 
because they are hourly employees. Also, there is no clear 
definition of an outside sales person or what they are paid. ~ 

Ms. Virginia Knight, representing her husband, who is an 
employee at the Helena Independent Record, stated their 
concern is with the lack of what constitutes the definition 
of an outside sales person. Her husband is paid an hourly 
wage, but asked how the hourly employees would be compen-
sated for their overtime. These hourly employees are not on 
a commission, so they need to be compensated for their overtime. 

Ms. Gladys Martinsen, representing herself, stated she is 
employed by The Independent Record and they are not sure the 
amount of work that will be required of them in their 8 hour 
day. They should be compensated for the overtime they work. 

QUESTIONS (OR DISCUSSION) ON HOUSE BILL 699: Senator Lynch 
stated he does not feel the opponents are in the same 
category as the proponents. He suggested there be an amend­
ment that would direct this piece of legislation to people 
receiving commissions, and not affect the people working for 
an hourly wage. 

Mr. Moore stated an amendment is possible, but the situation 
is the original commission involved the intent of the 
employee and the employer to hold the work to a 40 hour 
work week. 

~ 
I 
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Mrs. Knight asked how the employees overtime would be 
effected if this bill passed. Senator Lynch stated this 
bill could take away for their overtime. 

Mr. Moore stated he believes the Federal Fair Labor 
Standard Act would go into effect concerning hourly 
employees' overtime. There is a definition of outside sales 
persons under the Fair Labor Standards Act which is a person 
who spends 80% or more of their time out of the office. The 
federal law states anyone who works over 40 hours per week 
must receive overtime unless they are outside sales people. 
(See Exhibit 1). 

Senator Manning asked Mr. Jones to respond to the question. 
Mr. Jones stated he does 75% of his work in the office. 

Senator Thayer asked Mr. Moore if each newspaper in the 
state has different policies. Mr. Moore replied yes. 

Senator Blaylock suggested there be an amendment with a 
clear definition of employees being excluded from overtime. 

Rep. Wallin stated he feels the bill does not need to be 
amended. 

Senator Haffey asked Mr. Killoy, representing the Montana 
Standard, if they are on salary. Mr. Killoy stated The 
Montana Standard employees are on salary, but if they work 
more than 40 hours per week, they receive overtime. 
Senator Haffey asked Mr. Killoy if this bill passes, would 
those employees remain on salary. Mr. Killoy replied no. 
Senator Haffey asked Mr. Mike Bolher, representing Dee 
Enterprises, Inc., if the employer could order their 
employee to work more than 8 hours per day. Mr. Bolher 
replied no, the employer could not order the employee to 
work 12 hours per day. This bill would just allow employees 
to work a longer day if he chose to work longer. Senator 
Haffey asked Mr. Bolher if, under any circumstance, would 
this bill cause any hardship on sales people. Mr. Bolher 
replied no. 

Senator Lynch asked Rep. Wallin if this bill is primarily 
for the newspaper industry. Rep. Wallin replied yes. Senator 
Lynch suggested the amendment that a salesman paid on a 
commission or contract basis, who is primarily engaged in 
selling advertisements for radio or television employers. 
Mr. Bolher thought it could cover their situation. 

There being no further questions, Rep. Wallin closed. 
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CONSIDERATION OF HOUSE BILL NO. 640: Rep. Bernie Swift, 
House District 64, sponsor of the bill, stated this bill 
changes the reporting date of an injury from 60 days to 
14 days. The reason for the change is because with the 
60 day period there is a build up of the backlog cases. 
Currently there is a problem with latent injuries, but 
it should be taken care of with this bill. 

PROPONENTS: Mr. George Wood, representing the Montana Self­
Insurers Association, stated 14 days is a reasonable time to 
report to the supervisor if you are injured. The prime 
reason for the 14 days is to avoid dispute whether the 
injured person reported the accident, and it will help in 
awarding the benefits from Workers' Compensation. Also, 
this is an aid to the employer because he can begin an 
investigation of the accident and make any necessary changes 
that are needed. The quicker the notice, the easier it is 
for insurance agencies to try to reconstruct circumstances. 
He urged the committee to support this bill. 

OPPONENTS: Mr. Karl Englund, representing the Montana Trial 
Lawyers Association, stated the 60 day notice requirement is 
similar to a statute of limitations and is designed to work 
well for both parties. Currently 60 days has worked well 
for the system, and if the time is shortened it will cause 
problems for both the employees and the employers. Mr. ~ 
Englund is not sure this bill will be of benefit to anyone. 

Mr. Jim Murry, representing the Montana AFL-CIO, gave 
testimony in opposition to this bill. His testimony is 
attached as Exhibit 2. 

Mr. Bob Robinson stated he did an informal research to find 
the average time of reporting an injury. There are no 
official statistics, but it is believed 90-95% of the 
injuries are reported to their employer between one and three 
days of occurence of the injury. Currently, most people 
report their injury within the 60 days. 26 of the 50 states 
have a 30 day notice. What should be decided is a judgement 
of what is a fair amount of time. Mr. Robinson explained 
the reason they feel 60 days is too long. He stated 30 days 
would be better than the 60 days. 

QUESTIONS (OR DISCUSSION) ON HOUSE BILL NO. 640: Senator 
Haffey asked Mr. George Wood the reason for the 60 day limit. 
Mr. Wood explained this was decided a number of years ago 
due to a problem with latent injuries. It was thought an 
injury would show up within 60 days; however, it has not 
proven to be true. 
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Senator Keating asked Mr. Wood if latent injuries are 
covered under another area. Mr. Wood replied latent 
injuries are covered by the facts of each individual case. 
There are some court cases that set guidelines for latent 
injuries, but like most court cases, the interpretation varies. 

Senator Kating asked Mr. Wood if the 60 day reporting time 
did not effect the latent injury. Mr. Wood replied no, all 
it does is cause difficulties. 

Senator Lynch asked Mr. Wood if this has to be a written 
notice. Mr. Wood replied no, but most employers have a log 
book to keep records and they require the injured worker to 
sign the log book when reporting an injury. 

Senator Thayer asked Mr. Englund if the committee recommended 
a 30 day limit of reporting an injury. Mr. Englund stated 
his opposition is directly related to the amount of time, so 
he would like 30 days better than 14 days. 

Senator Thayer asked Mr. Murry if the~30 day limit was 
recommended, would that change his view from an opponent to 
a proponent. Mr. Murry stated they would much rather see 
30 days than the 14 days. He stated when an employee is 
laid off and then reports a previous injury, the burden of 
proof still rests with the employee. If the employee was 
truly injured on the job, the employee deserves the Workers' 
Compensation benefits. 

Senator Gage asked Mr. Robinson what was the average amount 
of time employees are taking to report their injury. Mr. 
Robinson stated the average time is probably within a week, 
and the majority of time, the supervisor knows immediately 
when it happens. 

Senator Haffey stated he doesn't see a problem with the current 
statute if within a weeks time, 90-95% of the injured employees 
report their accident. Senator Keating said laws are not 
needed for the 95%, but they are needed for the 5%. 

Senator Thayer asked Mr. Wood if he feels some of the reports 
of latent injuries are reported as a result of a visit to 
their attorney's office. Mr. Wood replied yes, there are 
actual cases where this happens, but Mr. Wood does not feel 
this is a major problem. With the 95%, reporting goes 
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smoothly; it is the 5% that is what causes the unnecessary 
litigation. 

Senator Gage asked Mr. Robinson if the cause for litigations 
is due to the 5% who have allowed a long period of time to 
expire. Mr. Robinson stated the employers he has dealt with 
claim an injury did not occur, and they feel the claimant 
would not have filed if they were not laid off. 

Mr. Englund stated if it is an obvious injury, then there is 
no litigation. If there is a case that was not reported, it 
could be the claimant did not want to report it as he might 
not have known how seriously he was injured. This results 
in a more complicated situation. 

Senator Lynch asked Mr. Englund if an employee is seriously 
injured and taken to a hospital and is in the hospital for 
two weeks, but does not notify the boss, how would this 
situation be handled. Mr. Englund stated this is considered 
to be actual knowledge. 

Rep. Swift closed by stating this bil~will get the injured 
worker to report the injury as soon as possible. He urged 
the committee to support this bill. 

CONSIDERATION OF HOUSE BILL NO. 689: Rep. Bernie Swift, 
House District No. 64, sponsor of the bill, stated this bill 
is an act to clarify the independent contractor status. 
When a person elects that status, they go through a waiver 
process for an exemption through the department. The pre­
sent language is not clear. The reason there is a problem 
is when a person gets the exemption, it can be lost. Once 
you elect exemption in the waiver, it must be clarified 
from that point on. This gives the employer a clear 
situation of where the employee is. This bill will clarify 
the language. 

PROPONENTS: Mr. Bob Robinson, representing the Workers' 
Compensation Division, stated this bill will clarify the 
responsibilities of the person who claims to be an indepen­
dent contractor, and it will also reduce the burden the 
Division will have of proving the independent contractor's 
request. 

Mr. George Wood, representing the Montana Self-Insurers 
Association, stated people are independent contractors until 
they are injured, and then they want to be an employee. 
This bill will help clarify the definition of independent 
contractor. 
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OPPONENTS: There were no opponents present. 

QUESTIONS (OR DISCUSSION) ON HOUSE BILL NO. 689: Senator 
Keating asked Mr. Bob Robinson if this bill will expose the 
person who claims to be an employee only after he has been 
injured. Mr. Robinson stated this may do that, but mostly 
this bill will pick up on the person who claims to be an 
independent contractor until something happens, and then 
claim to be an employee. Senator Gage asked if there is 
a reason there is no effective date for this bill. Rep. 
Swift stated there is no specific reason, it was just 
overlooked. 

Rep. Swift closed by urging the committee to support this 
bill. 

DISPOSITION OF HOUSE BILL NO. 689: Senator Thayer made a 
motion that House Bill 689 BE CONCURRED IN. The motion 
CARRIED UNANIMOUSLY. 

FURTHER DISCUSSION OF HOUSE BILL NO. 640: Senator Blaylock 
suggested amending the bill from 14 days to report the injury, 
to 30 days. ~ 

DISPOSITION OF HOUSE BILL NO. 640: Senator Blaylock made 
a motion to adopt the amendment. The motion carried 6-2. 
See attached roll call vote sheet. 

Senator Keating made a motion that House Bill 640 AND AS 
AMENDED, BE CONCURRED IN. The motion CARRIED UNANIMOUSLY. 

FURTHER DISCUSSION OF HOUSE BILL NO. 699: Senator Lynch 
stated there is an amendment to insert a new section into 
the bill, under exemptions an outside sales person paid on 
commission or on a contract basis, who is primarily employed 
in selling advertisements for a newspaper. 

DISPOSITION OF HOUSE BILL NO. 699: Senator Keating made a 
motion to adopt the amendments. The motion carried unanimously. 

Senator Manning made a motion that House Bill 699 AND AS 
AMENDED, BE CONCURRED IN. The motion CARRIED UNANIMOUSLY. 

ADJOURNMENT: There being no further 
the committee, the hearing adjourned 

jr 

to come before 
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STANDING COMMITTEE REPORT 

!-larch 12, 87 
......................................................... 19 ........ .. 

MR. PRESIDENT 

W . LABOR AND EMPLOYMSNT REL14IO!iS 
e, your committee on .................................................................................................................................. .. 

having had under consideration.~~.~~ ... ~~.~~ .............................................................................. NO .. ~~.~ ...... .. 
third reading copy ( blue 

color 
BXCLODB OUTSIDE SALi:.MElit I'ltOM OVElt.TDS COMPEUSA'tlOU lU!QUI~S 

(WALLIN) (BOY~) 

Respectfully report as follows: That.aOUSB .. SILt. ......................................................................... No?~.~ ......... . 
be amended as follows: 

1. 'l"it.l~. line 5. 
Pollowing; ~EXCLunE· 
Insert: "CER?AIN H~~PAPERn 

2. Title, line 6. 
Followinq: lin~ 5 
Strike: uftt~X:~ tiAr.l~I.ill;,· 

3. Pa96 3, lines 10 through 13. 
St.rike: subsection Cd) in its fl'ntiretv 
Inscrt: !I(d) an outside sal@!tman pai4~on a commission 
or contract basis who 1s primarily employed in s~111nq 
advert1£L~q for a newspaperf~ 

Alii) AS AMZNDAD, 
ilE COWCURRED I!I 
~~--. 

~~~ 
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March 12, 87 
......................................................... 19 ......... . 

MR. PRESIDENT 

We,yourcommitteeon ....... Ll\B.OR . .AUtl .. aMPLQY.Mlni~ .. ~ .. l'.ION.S ................................................... . 

having had under consideration ...... HOUSB .. BILL .......................................................................... No. '40. ...... .. 

.!"!'th~i~r!!!.::d~ ____ reading copy ( hlue 
color 

(StilI''!') (GAG£) 

Respectfully report as follows: That .. UOUSB .. .BI.t.L.· .... · .. ········ .. · .. ···· .. ··· .. ···· .. ········ ......................... N0.640·· .... ··· 

be amended 4S follows: 

1. Title, line 6. 
Striket n 14tt 
In 5Jtart : -30° 

2. Pl\tJe 1, line 13. 
Strike: "14· 
Insert: ~N· 

3. Paqa 1, linn 16. 
Strik(u If 14" 
Ina~rtl 'lI30'" 

.I\~lO AS Al·lIWOBD I 
BE CONCUf'~1) In 
-~ix;~ 

...................................................................................... 
~ J' 8J 9 ~ h ...,au. om} .D. .....yne. Chairman. 
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March 12, 97 
......................................................... 19 ......... . 

MR. PRESIDENT 

We, your committee on ... ~.~ .. ~ .. ~~~~~~~ ... ~~!~?~~~ ........................................................ . 

having had under consideration .... ~Q~~~ ... ~~~ ............................................................................ No~~.~ ......... . 

third reading copy ( blue 
color 

WORKERS t COHP. D'1llEPENDENtt COftRAC'rOR BX&9TIOlf EFFEC'l'IV£ tn'rtIL CHANGED 

SWIft (THAYER) 

Respectfully report as follows: That ...... UQ.U.~fl .. 4.~T.J.t .................................................................... No .. ~?~ ....... . 

BE co~curumo I~i -_ .... - --

Son • .John !fJ.O." Lynch Chairman. 
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----------- Box 1176, Helena, Montana -----------
JAMES W. MURRY 

EXECUTIVE SECRETARY 
ZIP CODE 59624 

406/442·1708 

TESTIMONY OF JIM MURRY ON HOUSE BILL 640 BEFORE THE SENATE LABOR AND EMPLOYMENT 
RELATIONS COMMITTEE, MARCH 12, 1987 

Mr. Chairman, members of the committee, my name is Jim Murry and I am testifying today 
on behalf of the Montana State AFL-CIO in opposition to House Bill 640. 

The Montana State AFL-CIO believes that the requirement for workers to give notice of 
their injuries within 14 days to their employer or employer's insurer is unfair and 
inadequate. 

Originally, this bill would have required workers to give notice within 24 hours of an 
injury. The 24-hour notice mandate was unworkable and extremely unfair to those who 
suffer on-the-job injuries. 

We are glad that the House of Representati~e3 increased the time pericd for notification 
to 14 days. However, we still believe that the 14-day notice period is too short a time 
frame for workers to file notices of their injuries. Currently, under the 60-day filing 
period, a worker may postpone filing a claim until he or she determines that medical 
attention is essential. We are all aware of instances where an on-the-job injury is just 
"shook off" after a few days and the employee doesn't file for workers' compensation 
or even miss a day of work. 

Shortening the notification period to 14 days will encourage workers to file workers' 
compensation claims, if only to protect themselves. It seems to us that we must expect 
the numbers of claims filed will increase with added administrative costs resulting for 
the Workers' Compensation Division. 

There are many injuries, particularly "soft tissue" injuries, that may take more than 
14 days to adequately detect and diagnose. Back injuries can take days or even weeks 
to ascertain. If we arbitrarily limit the filing period to 14 days, many workers who 
have legitimate claims will be disqualified from Workers' Compensation coverage. 

Members of the committee, we agree that the workers' compensation system is in need of 
certain changes. However, it is our belief that proposals such as House Bill 640 will 
only place an added burden, not only on workers but employers as well. 

House Bill 640 as amended restricts access to the workers' compensation system for workers 
who receive on-the-job injuries. We believe strongly that all workers with legitimate 
injuries should be covered under workers' compensation. 

Workers should not be encouraged to file claims that may ultimately turn out to be 
frivolous. 

For these compelling reasons, we ask you to give House Bill 640 a "do not pass" 
recommendation. 
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