MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

January 23, 1987

The thirteenthmeeting of the Senate Judiciary Committee was called to
order at 10:00 a.m. on January 23, 1987 by Vice Chairman Bruce Crippen
in Room 325 of the Capitol Building.

ROLL CALL: Senators Joe Mazurek and Bob Brown were late for the meeting
and Senator Jack Galt was excused.

CONSIDERATION OF SB 119: Senator Cecil Weeding of Senate District #14
opened the hearing on SB 119 by saying the bill amends the Plain Language
in Contracts Act to exempt all insurance policies from the Act, which
requires all consumer contracts to be in "plain language'. These policies
are exempt from the Act because they are subject to the "Life and Dis-
ability Insurance Language Simplification Act" in the Insurance Code.

PROPONENTS: Les Loble of the American Council of Life Insurance gave out

a hand out of the sections of 33-15-316 through 33-15-324 of the Contracts
Act which involves insurance companies application exceptions. He said

he agreed there were no problems with section 33-15-324 (see Exhibit 1).

Robert Throssett, from the State Auditor's Office, supported the bill
(see Exhibit 2, written testimony).

Bonnie Tippy, American Insurers, said the organization supports the
bill.

OPPONENTS: None

DISCUSSION ON SB 119: None

Senator Weeding closed.

ACTION ON SB 119: Vice Chairman Crippen said the committee should take
action on SB 119. Senator Blaylock moved SB 119 DO PASS. The motion
carried unanimously.

CONSIDERATION OF SB 114: Senator Gene Thayer of Senate District #19
introduced SB 114 as a housekeeping bill because it clarifies the filing
of agricultural liens and termination statements of such liens to the
Secretary of State's office and with the Clerk and Recorder's Office.

He said it will provide a filing, instead of a copy at the state level.

PROPONENTS: Larry Avey of the Secretary of State's Office said this
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procedure is a voluntary procedure for this kind of lien and not a
mandatory one. He pointed out that the bill doesn't change the place of
filing. He said the filing procedure will stay in the county courthouse.
He explained the buyers of farm products would be able to get information
through the Secretary of State after the information is filed at the
county courthouse.

Phil Johnston, Montana Bank Association, supported SB 114, but felt the
bill should be amended to only filing with the Secretary of State's
Office.

Greg Jackson, Montana Clerk and Recorder's Association, supported the

bill. He said there is a House Bill which returns the filings of agricultural
liens back to only the counties. He suggested the committee should not

take action today on this bill., He felt there were problems in the
centralized filing procedures of the bill,

John Cadby, Montana Bankers Association, felt there is no reason to

delay this bill from executive action. He said he could not see anyone

not wanting this piece of legislation., He said it is a simple procedure

of building a centralized filing system to deal with agricultural lienms.

Terry Murphy, Montana Farmers Union, supported the bill. e
DISCUSSION ON SB 114: Senator Blaylock asked what the Clerk and Recorders'
concern was about this bill., JoAnne Peres said they felt this problem
should be handled on local level because computer access to Helena is
not accessible much of the time. Senator Blaylock said the bill stated
that these liens will be filed on the county level too. JoAnne Peres,
Montana Clerk and Recorder Association, said people who have cooperate
records that might be doing a title search have to come to the Clerk and
Recorder's office, and if they don't have the what the person is looking
for, then the searcher has to go to the Secretary of State's Office.
Senator Blaylock stated that the information should be in both places.
JoAnnne Peres thought it should be too,

Senator Pinsoneault asked what the filing fee was. Ms. Peres replied it
was $7.00.

Senator Halligan asked if there were any penalties for not filing with
the Clerk and Recorder's Office. Ms., Peres said there is a penalty.
She pointed out if you terminate a filing, you have to terminate the
filing at the Clerk and Recorder's office and the Secretary of the
State's office. Senator Halligan stated the bill makes one liable for
one's own filings on lien settlements and not the people who record the
lien.

Senator Thayer closed on the bill and he handed the committee testimony -
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from Gib Goodman, representative of Montana Grain Elevator Association
(see Exhibit 3, written testimony).

The committee adjourned the hearings for executive action.

ACTION ON SB 52: Senator Brown stated the recording of insurance rates,
presently, is unfunctionable. He said for the bill to work, there will
have to be more F.T.E.'s apportioned. Senator Brown explained that the
hearing schedule in the bill is only set when a rate is lower or higher
than the band set by the State Auditor. Senator Crippen commented
Montana is a different state than New York, and asked the committee to
wait and see what this system will do in other states. He commented the
entire Legislature will not be happy with the committee if they added a
half a million into the general fund for extra F.T.E.'s. Senator Yellowtail
had no problem with the insurance company attending a hearing to justify
their rate settings. Senator Crippen said the present file and rate
system can approve rates. Senator Brown moved to TABLE SB 52, because
he felt the committee couldn't accept the fiscal note of SB 52, Senator
Yellowtail said that if this system is not in place, than the consumers
will pay for it. Senator Mazurek pointed out that what the state has
now, the state can "limp" along with, because it is funded, but if the
new system passed, than the Legislature is looking at more funding.
Senator Brown said he would ask the Insurance Commissioner how much
money he would need to get by if this bill went into action. Senator
Beck thought if the Legialture would give the present system enough
money that it might work better., The motion carried to TABLE SB 52 (see
ROLL CALL VOTE SHEET).

ACTION ON SB 20: Senator Halligan gave the committee amendments prepared
by Valencia Lane (see Exhibit 4). Senator Halligan explained that the
committee had already made some changes in the bill (see standing committee
report, amendments #1 and #2, January 19, 1987). Mr. George Bennett,
Montana Banker Association, commented on the amendment that was given
today. He felt the lien should start the day the lien is filed with the
Clerk and Recorder. He said the proposed amendment gives five more days
to a 20 day lien notices. He felt the notice days of the lien should be
shorten to 15 days if this amendment goes through. Senator Halligan

said the consumer should be the one that knows about the lien first.
Senator Brown moved the amendment that Senator Halligan presented today.
The motion carried.

Senator Halligan moved the bill DO PASS AS AMENDED. The motion carried.

ACTION ON SB 23: Valencia Lane handed the committee amendments and a
gray bill (see Exhibit 5 and 6). Senator Halligan stated the amendments
eliminated the Montana School Board Association's involvement in this
bill. Senator Mazurek had concern about the word "affect" in amendment
8, because school boards may not regulate, but they have an effect on
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many lives. Senator Halligan moved amendments #1 through #9 and struck
the word "affect" from amendments #8. Senator Crippen asked if there

was still a notice problem (see Exhibit 7, written testimony). Valencia
Lane stated now that the school boards are excluded from the bill because
of the amendments, there is not as much concern about the notice provision.
The amendments passed.

Senator Halligan moved the bill DO PASS AS AMENDED. The motion carried.

ACTION ON SB 96: Valencia Lane presented amendments to the committee
(see Exhibit 8). Senator Blaylock moved the amendments. Senator Mazurek
inquired what would happen if someone abused an elder person and then 30
years later is convicted for the same offense, Valencia Lane said she
could insert a "reasonable time" period between incidents before the
incident could be considered a felony. Senator Mazurek felt the word
"shall" on page 1, line 23, should be stricken from the bill so it gives
the judge more discretion in the sentencing process. Senator Blaylock
felt if a person is convicted of a misdemeanor for abusing an elder
person, it really doesn't matter how long it takes the misdemeanor
offender to do the second abuse incident before calling it a felony.
Valencia explained that she took out the language defining felony in her
amendments:

"a $1,000 fine or not less than one year in prison'

She said if the language is left in, then a felony offense is in the
bill., Senator Mazurek said a felony doesn't have a mandatory minimum
amount of time spent in jail so that definition should be taken out of
the bill. The committee agreed. Senator Mazurek made a substitute
motion to strike "shall" from line 23 and insert "and upon conviction
may". Senator Blaylock withdrew his first motion and moved the finalized
amendments with the committee's recommendations. The motion carried.
(see Exhibit 9 the standing committee report).

Senator Mazurek felt the wrongful discharge amendment heard at the
hearing by Rose Skoog should be in the civil code instead of the criminal

code. Senator Brown moved the bill DO PASS AS AMENDED.

The committee adjourned at 12:00 p.m. S~

o \

_ _;;’}/Lwé/ g




ROLL CALL

Judiciary COMMITTEE | rA
50th LEGISLATIVE SESSION ~- 1987 Date f%)Qtﬂ\Zé
PRESENT ABSENT EXCUSED

NAME

Senator Joe Mazurek. Chairﬁan

Senator Bruce Crippen, Vice Chairman

Senator Tom Beck

Senator Al Bishop

X

X
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L

Senator Chet Blavlock

Senator Bob Brown

Senator Jack Galt

e

Senator Mike Halligan

Senator Dick Pinsoneault

Senator Bill Yellowtail

Each day attach to minutes.
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SENATE BILL 119
Written Testimony of the State Auditor

The State Auditor and Commissioner of Insurance appreciates
this opportunity to submit written testimony to this committee
in support of Senate Bill 1$9, An Act Clarifying The
Application of the Plain Language in Contracts Act To Insurance
Policies and Contracts.

As the law currently reads, Section 30-14-1103(2)(c), the only
insurance contracts explicitly exempt from the Plain Meaning in
Contracts Act are Life and Disability Policies. These types of
insurance polices have their own language simplification
requirements found in Sections 33-15-321 through 33-15-329,
Other types of insurance policies, commonly referred to as
property and casualty policies are not covered by similar
language simplification requirements in the insurance code.

Property and casualty insurance has been and still is the
subject of much litigation. As a result of countless judicial
interpretation over many years, property and casualty policies
are worded to reflect court decisions. Also statutes require
that these policies provide certain types of coverage and
benefits. The combination of court decisions and statutory
requirements dictates to a large extent the policy language.

Subsection 3 of 30-14-1104 already recognizes the impact of
court decisions and regulatory review. This subsection creates
an exception to the Plain Meaning in Contracts Act for the use
of specific language expressly required or authorized by a
court decision, statute or governmental agency. All three of
the foregoing sources control the language used in property and
casualty insurance policies.

In summary the proposed amendment clarifies the existing law by
clearly placing the regulation of insurance contracts under the
Insurance Code of Title 33. There exists in the insurance code
specific requirements enacted by the legislature to address the
concerns of the Plain Meaning in Contracts Act. All policies
of insurance are reviewed by the Insurance Department to assure
compliance with the applicable laws. The use of standard forms
for property and casualty policies is common. The standard
forms are written to incorporate court decisions in a readable
format. The clarification of the Plain Meaning in Contracts
Act 1is supported by the State Auditor and Commissioner of
Insurance.
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SENATE JUDICIARY
EXHIBIT NO.__ S

DATE A 200 73 /957
BILL NO. 2ZF .08 //4

Mr. Chairman:

I, 3ib Goodman, of Helena, lontana, a member and representative of

the Montana Zrain Zlevator issociati.n, supports House 3111 114,

Cur annual cusiness meeting is being held at the Heritage Inn in Great
Falls. At 4:00 p.m., January 22, 1987, a motion was made and passed
unanimously to support Yowsa 211l 114. Since passage last session of
Central Filinz System, all UCC liens have been filed in Helena while

nany statutory liens remain at local Clerk and Recorders offices; The
surpose of central filing is fto zet all liens in one snot. Sewse 2111 114
would accomplish tais. ¥or this resson, tne Montana Grain ZElevator
Association supporis g%ﬁ%%‘Bill 114,

Thank YOUe
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Amendments\Fo SB 20
Introduced {white) copy
prepared for Sen. Halligan

\ >
1. DPage 8,/11/ne 25.
Follgwing: "lien"
Insert. “*also”

. /

2. Page 9, lines 4 through 6.
Following: "than" on line 4 - i
Strike: remainder of line 4 through llne 6 in thelr entlrety
Insert: "5 business days after the date on which the notice

of the right to claim a lien is given to the contracting -
owner."



SENATE JUDICIARY
EXHIBIT NO.___2

DATE. /212 T3

787

BiLL NO.L3/3 73

Proposed amendments to SB 23, introduced copy (white).:

1. Title, lines S through 8.

Following: "MEETINGS OF" on line 5

Strike: rémainder of line 5 through "ACTIVITIES" on line 8
Insert: "CERTAIN ASSOCIATIONS OF PUBLIC AGENCIES"

2. Page 1, line 13.

Following: ‘“"agencies"

Insert: "of public agencies and certain associations of public
agencies"”

3. Page 1, line 15.

Following: "governmentai"
Strike: "the following"

Insert: ‘"public or governmental"

4. Page 1, lines 15 through 17.

Following: "bodies+" on line 15

Strike: the remainder of line 15 through "(a)" on line 17
Insert: "," .

5. Page 1, line 18.
Following: "of the state"

Strike: ";" g
Following: "ez"
Insert: ‘"or"

6. Page 1, line 19.
Strike: "{b)"

7. Page 1, line 21.
Strike: "; or"
Insert: "must be open to the public.”

8. Page 1, lines 22 through 25.

Following: 1line 21

Strike: subsection (c¢) in its entirety

Insert: "(2) All meetings of associations that are composed of
public or governmental bodies referred to in subsection (1) and
that regulate or affect the rights, duties, or privileges of any
individual must be open to the public."”

Renumber: subsequent subsections

9. Page 2, line 15.

Following: "body"

Insert: "or an association described in subsection (2)"

7022b/L:JEA\WP:Jjj
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SENATE BILL NO. 23

INTRODUCED BY HALLIGAN

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THAT
MEETINGS OF ORGANIZAFIONS——-—-FHAP-—-HAVE---PYBEIC--AGENEY
REPRESENTA?EVéS-AS—MEMBERS—AHB—?E&?—EGNSEBER7~RE€6MMENB7——6R
BIEPAPE-—-PORIEEIES-—-ANB-~-PROCEDURES~-GOVERNING-PUBBIERY~-FUNDBED

AEPIVEIPIES CERTAIN ASSOCIATIONS OF PUBLIC AGENCIES MUST BE

OPEN TO THE PUBLIC; AND AMENDING SECTIONS 2-3-202 AND

2-3-203, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-3-203, MCA, is amended to read:

"2-3-203. Meetings of---pubtie--agenecies OF PUBLIC

AGENCIES AND CERTAIN ASSOCIATIONS OF PUBLIC AGENCIES to be

open to public —-- exceptions. (1) All meetings of pubiie-or

governmentat the-follewing PUBLIC OR GOVERNMENTAL bodiesy,

must-be—-open—-to—-the-publies

tay boards, bureaus, commissions, agencies of the
state, or any political subdivision of the state; er OR

tb} organizations or agencies supported in whole or in
part by public funds or expending public funds shaii-be-open

to-the-pubtier+—-or MUST BE OPEN TO THE PUBLIC.

tey——organtzatitons-or-associations——with~--members--from

any-ef-the-pubtic-entititas-deseribed-in-subsection-{t2ytay-or

Z\,C>o/ntana Legistative Council
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f%&fbi}bnd—that—censider7—recommendT—er—dictate—goiicies—ané

precedures-governing-nubltictv-funded-activitiess

(2) ALL MEETINGS OF ASSOCIATIONS THAT ARE COMPOSED OF

PUBLIC OR GOVERNMENTAIL BODIES REFERRED TO IN SUBSECTION (1)

AND THAT REGULATE OR AFFECT THE RIGHTS, DUTIES, OR

PRIVILEGES OF ANY INDIVIDUAL MUST BE OPEN TO THE PUBLIC.

t2¥(3) Provided, however, the presiding officer of any
meeting may close the meeting during the time the discussion
relates to a matter of individualhprivacy and then if and
only if the presiding officer determines tﬁft the demands of
individual privacy clearly exceed the merits of public
disclosure. The right of individual privacy may be waived by
the individual about whom the discussion pertains and, in
that event, the meeting shall be open.

t3¥(4) However, a meeting may be closed to discuss a
strategy to be followed with respect to collective
bargaining or 1litigation when an open meeting would have a
detrimental effect on the bargaining or litigating position
of the public agency.

+4¥(5) Any committee or subcommittee appointed by a

public body OR AN ASSOCIATION DESCRIBED 1IN SUBSECTION (2)

for the purpose of conducting business which is within the
jurisdiction of that agency shall be subject to the
requirements of this section.”

Section 2. Section 2-3-202, MCA, is amended to read:

-2- SB 23
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o

-3-202. Meeting defined. As wused in this part,
"meeting” means the convening of a quorum of the constituent

membership of a public agency or association described in

2-3-203, whether corporal or by means of electronic
equipment, to hear, discuss, or act upon a matter over which
the agency " has supervision, control, Jurisdiction, or
advisory power."

-End-

-3- SB 23
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SENATE JUDICIARY .

TO: Senate Judiciary Committee EXHIBIT NO ‘
DATE /222, 23 4 1987
piL N0 23

RE: SB 23

Mr. Chairman, Members of the Committee:

I was asked to explain our concerns about the lack of notice provision
in the open meeting law if the law were extended to apply to the
Montana School Boards Association.

At the present time, notice is implied in the open meeting law, but is

not defined (as it is in the previous part of the law dealing with rule
making procedures). Right now school boards and other local public

bodies have developed satisfactory procedures for notifying their particular
citizens of their local meetings. However, the only way they know if they
are right or wrong is when someone challenges them and a court tells them
after the fact that they were wrong.

If the open meeting law is extended to apply to an association of local
government bodies like MSBA, there is a problem defining who we would

be responsible for notifying. Obviously we must notify more than just our
members—we must notify the citizens around the state. But we are not a
state agency with rules allowing publication in the administrative register
or the giving of notice on a statewide basis that many people never see.
The citizens we would have to notify are the local citizens of our members,
who could demand that notice of school related meetings like ours be
published the same way their local school districts now inform them. It
would be economically disastrous, and practically impossible, for us to give
notice like all of our members do. The UPI and AP are not carried by most
weekly papers, and many small rural elementary districts have no way to
publish at all, they post notices. Some districts are not members, but would
we be required to notify their citizens?

Unfortunately, if we did not adequately notify the local citizens of our
members at the local level we would not find out until after the fact and
then we would face criminal penalties. I would also be reluctant to rely on
our members' efforts to notify the public of our meetings when I am the one
who may face the criminal consequences if they might forget.

Your consideration in defining notice for open meeting law purposes in the
event you decide to apply the law to us as a statewide organization of local
districts would be appreciated.
Very truly yours,
; ,
L
Bruce W. Moerer
Staff Attorney



Proposed amendments to SB

1. Page 1, line 18.
Following: "of"
Insert: "?{

2. Page 1, line 19.
Following: "misdemeanor"
Strike: "an"
Insert: "(a)
Following:
Strike: ":"

"conviction"

3. Page 1, line 20.
Following: 1line 19
Strike:

96, introduced copy (white).

a misdemeanor for a first"

"(a) of a first offense"

4, Page 1, line 23.
Following: "(b)"
Strike: "of"

Insert: "a felony for"
Following: "offense"
Insert:

5. Page 1, lines 23 and
Following: "bhe"

Strike:

6. Page 1, line 25.
Following: ‘"year"
Strike: ", or both"

Insert:
exceed $10,000"

7023a/L:JEA\WP: j 7

"and upon conviction®

24.

be" on line 23
the remainder of line 23 through "be" on line 24

"er more than 10 years and may be fined an amount
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, DATE : ; 2 z / U/_/7

ADDRESS : 64% //7 é ,Zj/cp /@VLQ |

PHONE : L/L/ ,2 0 O VU

REPRESENTING WHOM? /%//l . W )/ / //L TW
| i

APPEARING ON WHICH PROPOSAL: . /¢ //

NS A /

DO YOU: SUPPORT? M AMEND? OPPOSE?

COMMENTS:

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY
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Senator Joe Mazurek, Chairman

Senator Bruce Crippen, Vice Chairman
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*Senator Tom Beck

Senator Al Bishop

Senator Chet Blaylock
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Senator Bob Brown

Senator Jack Galt

Senator Mike Halligap
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Senator Dick Pinsoneault

Senator Bill Yellowtail ﬁx; '
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STANDING COMMITTEE REPORT

23 57
...................... Jamuary 1950
MR. PRESIDENT
We, your committee on.................. SE&ATEJ&BICIM{Y ..................................................................................
having had under consideration..............cccceviiiniiiiinn e SERATE BILL . No‘le ........
first reading copy ( _WM_ dite
color
Ceneraily reviase mechanics' lien law.
SEYATE BILL 2)
Respectfully report as follows: That. ..o e NO..coovvinnns
1, Page 3, line 24,
Following: “"him,"
Ingart: "Hotice by certified mail ia effectiva on the date the
notica is mailed.® ‘
z. Page 9, lina 25,
Following: "cheil®
Ingert: "also®
3. Paga 9, lines 4 through £,
Yollowing: “than® on line 4
StriXa: ramainder of line 4 through line 6 in their entirety
Inmert: "5 business days aftar the date on which the notica of
tha right to claim a lisn i3 given to the contracting owner.®
7023e/L:JEA/SF 3
ABD AS AMENDED
DO PASS
\ﬁm

Chairman.



STANDING COMMITTEE REPORT

MR. PRESIDENT

We, your committee on SENATE JULICARY

having had under consideration............cociiiiiii i e N LT

firat reading copy ( white )

Expaud the open weeting law.

SENATE BILL No. 23

Respectfully report as follows: That..........cooiiiiiiiin T

1. Title, lines S through &,

Following: *HMEETINGS OP" on line 5

Strike: ramainder of line S5 through “ACTIVITIES® on lins 8
Insert: “CERTAIN ASSOCIATIONS OF PUBLIC AGERNCIERS®

2. Pags 1, line 13.
- Following: “aceneine®
Insert: "of public a2qgencies and certain asasociations of nublic
agoncinas®

3. Page 1, line 15,

Pollowing: “governmentat®
strike: "the following”™

Ingert: T“publisc or goveramental”

4. Page 1, linea 15 through 17.

Following: “hodiea;® on line 15

Strike: the remainder of line 15 through "{a)® cn line 17
Insert: "," o

5. Page 1, line 13,

Pollowing: "of the stats"
Strike: *;"

BEPRSs
BOAISRERES  COWTINUED OF SECOSD PAGE

Chairman.



SENATE JUDICIARY CRPMITIEE
SE 23

Page . 0
Pollowing: “oer® ,
Ingert: “or®

G Page 1, line 1%,
Strike: “{b}"

7. Page z, lins 21,
Strike: %p or®
Inserty ”ﬂns* he opaa to the public,®

8. Page 1, lines 22 throuagh 25,

Pollowing: line 21

Strika: eubsection (¢} in its antiraty

Insert: “{2) All mestings of aasociationsz that are composed of
public or governmental badies refarrad 2o in ssbsaction (1}
and that regulate the rights, duties, or nrivilagee cf anv
individual =must be gopen to the public.®

f2opumber: subseguent subsections
S. Page 2, line 15,
Following: “hody®
Tnaert: "or an associdtion daseribad in 5uhaactisn (23

70225/ L1 J2ANREP: 44

ARD AS AMEIDED
00 PABS



SEXATE JUDICTIARY COMMITIER
55 96
"
5., P28%%e 1, lines 23 nnd 24,

Following: "bg” on line 23
Strike: the remzinder of line 23 through "ha® on lizne 24

6. Page 1, 1line 24,
Pollawing: “imprigsoned”
Strike: *in ths state nrison®

7. Page 1, iine 25,

Pollowing: "not®

Strike:s “lezs than 1 vear®

Ingert: "to exceed 13 yvears and may bho fined an amount not to
excaad $£10,00C"

AZD AS AMENUED
DO PASS

7023a/L1JEA\FP: §4



STANDING COMMITTEE REPORT

e January 13 19..37 .
MR. PRESIDENT
We, your committee on.......... S BELTEJUDICI&RY ..........................................................................................
having had under consideration..............c.cocoeciiiiiiiineniniinee, SEﬁAﬁBH‘L .................................... Nollg .........
first reading copy ( ¥hite

color

Exempt all insurauce policies from °'plain language in contracts act’,

SERATE BILL 119

Respectfully report as follows: That. .. ..o et e et raaes NO..ooviiieeenns

DO PASS

BE RO

Chairman.





