
MINUTES OF THE MEETING 
NATURAL RESOURCES COMMITTEE 

50TH LEGISLATURE 

March 23, 1987 

The meeting of the Natural Resources Committee was called to 
order by Chairman Tom Jones at 12:40 p.m. on Monday, March 
23, 1987 in room 312B in the state capitol. 

ROLL CALL: All members were present, except Representatives 
Al Meyers and John Harp who were absent. Also present was 
Hugh Zackheim of the Environmental Quality Council, and Deb 
Thompson, secretary. 

SENATE BILL 66 

Senator Gage introduced SB66 and discussed the net proceeds 
tax on new producing oil and gas wells. He said the bill 
redefines production and is effective after December 31, 
1986. 

PROPONENTS 

Janelle Fallon, Montana Petroleum Association, said that 
this bill handled an unforeseen situation with SB390. She 
said that SB66 would be workable and suggested the committee 
pass the bill. 

There were no opponents. 

Representative Raney questioned whether this would be a 
clean up bill or would it actually provide more incentive. 
Senator Gage replied that more wells would qualify. 

(060) Representative Simons asked whether it was a common 
occurrence to shut down a well and then go back into produc
tion. :--ls. Fallon replied that thi s was determined by a 
geologist. 

Representative Harper questioned if a vast number of drilled 
wells were capped waiting for the price of oil to rise. Ms. 
Fallon replied that when a well was drilled, it was 6 months 
before the data was on file with the Board of Oil and Gas. 

Representative Asay asked Senator Gage to clarify the 
language on the new production 0 f we 11 s . Sena tor Gage 
replied that this was not directed to old wells but instead 
allowed new wells that have not produced in the last 5 
years. 
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Senator Gage (131) mentioned that the fiscal note indicated 
some reduction and some increases. He said this would 
mainly be determined on a lease that below 7 percent royalty 
rate. He pointed out that this would allow people to drill 
and not be burdened with time and effort defending their 
production under the net proceeds tax law. 

HJR44 

Representative Pavlovich presented HJR44 and said that 
hazardous waste was a great concern. He presented an 
amendment that pertained to transportation of hazardous 
waste (Exhibit 1). 

PROPONENTS 

Glen Black, Montana Fire Chiefs Association, pointed out the 
quantity of trucks carrying hazardous wastes on the highway. 
He said the materials are there and increasing. He said 
that this needs to be addressed to determine who has respon
sibility. He recommended study of the problem over the next 
two years. 

Ramona Pewey discussed the hazardous waste analysis that was 
done in 1985 for every county. She said that 100 percent of 
the counties have a hazardous waste problem. She pointed 
out that there is no one at the state level to deal with the 
problem. (Exhibit 2) 

Buz Peterson, president of Montana Association of Disaster 
and Emergency Services in Anaconda and Deer Lodge Counties, 
said the coordinators would assist in the study of the 
problem. (Exhibit A) 

James Hamilton, Mayor of Choteau, supported HJR44 along with 
the Teton County Commissioners (Exhibit 3). 

Judy Doggett, Clerk and Recorder of Broadwater county, 
discussed the problem that developed concerning the accident 
of the hazardous material spill in Broadwater county and who 
was responsible. She said that Broadwater county was left 
"holding the bag" (Exhibit 4). The attorney general opinion 
along with a report of a sequence of events was presented 
(Exhibit 5). 

Paul Spangler, Lewis and Clark disaster coordinator, spoke 
in support of HJR44. He said that the planning and respon
sibility for the project is important. He pointed out that 
one of every 4 trucks carries hazardous materials. Thirty 
thousand types of poisons are carried around the state. He 
said it is left to locals to respond. He recommended 
providing money for this needed study. 
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Gordon ~lorris, Montana Association of Counties, supports 
HJR4~ ~nd said they would work with the committee regarding 
the .:3'::~ldy. 

Kari Lei Pinkerman, Butte Silver Bow Planning Department, 
spoke in support of the resolution. She pointed out the 
need for better coordination between all entities involved 
in emergency planning state-wide. She said few funds are 
available for local governments for equipment and manpower 
to handle emergency incidents. (Exhibit 6) 

Henry Lohr, Montana State Volunteer Fire Fighters Associa
tion, said there was a serious need for a uni form program 
implemented statewide. He presented testimony from another 
volunteer fire fighter (Exhibit 7). 

Allen Kadsey testified in support of HJR44. He said there 
was great consequences for the environment in the area of 
public health. 

There were no opponents. 

EXECUTIVE ACTION - HJR44, SB66 

Representative Addy moved DO PASS on HJR44. Representative 
Addy moved to adopt the Pavlovich amendments. The motion to 
adopt the amendments passed unanimously. Representative 
Addy moved to DO PASS AS AMENDED HJR44. The motion PASSED 
unanimously. 

Representative Addy moved SB66 BE CONCURRED IN. 
CARRIED unanimously. 

The motion 

Hugh Zackheim distributed the draft committee resolution. 

Representative Clyde Smith recommended that the resolution 
be drafted formally. Chairman Jones said the draf ing was 
in progress. 

8B184 

Representative Cobb moved SB184, and then moved the amend
ments to SB184. He explained number 2 of the amendment that 
takes oil and gas out of MEPA until a programmatic environ
mental impact statement has been adopted. He said that 
number 3 lists what needs to be included in that statement 
(Exhibit 11). Representative Miles said she would support 
the amendment but that this was the wrong approach. She 
said the oil and gas people should have an alternate propos
al first rather than calling for an exemption from MEPA. 
Representative Cobb clarified that the program review was 
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still under MEPA. Representative Simon questioned whether 
this amendment was reviewed by the oil and gas industry. 

Representative Simon moved to hold on consideration of SB184 
so the bill's sponsor can review the amendment. The motion 
PASSED unanimously. 

SB329 

Representative Simons moved TO CONCUR and moved to amend 
SB329 with the Blaylock amendments (Exhibit 10). The motion 
PASSED unanimously. 

Representative Simon moved the second set of amendments. 
Representative Simon said amendment number 2 in intended to 
avoid the duplication of natural areas that are already 
protected as wilderness areas. He pointed out that number 5 
provided multiple use in natural areas when compatible 
(Exhibit 9). He said the board was changed from 7 to 6 to 
be more equal representation. Representative Simon moved 
those amendments. 

Representative Cobb asked to segregate the amendment. He 
did not think multiple use should be in the bill, because 
this was inconsistent. Representative Harper pointed out 
that there was no real concern or reason to keep people from 
going across a natural area. He said this was not a wilder
ness area and that as long as the use was compatible, people 
should not be locked out. The committee then approved 
Representative Simon's motion TO CONCUR AS AMENDED, with 
Representative Cobb voting NO. Representative Cobb withdrew 
his request to segregate the amendments. The committee 
adopted the second set of amendments. 

SB373 

Representative Harper moved to RECONSIDER action on SB373. 
The motion PASSED unanimously. Final action on the bill was 
set for Friday, March 27, because copies of the bill were 
not available. 

ADJOURNMENT: The meeting was adjourned at 1:50 p.m. The 
next meeting was announced for Friday, March 27, in 312B of 
the state capitol. 

-~EP. TOM JdNES, Chairman 
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PropJsed arrendtrents to HJR 44, introduced bill 
Fepresentative Pavlovich 

1. Page 1, line 19. 
Follcwing: line 18 
Insert: "WHEREAS, the transportation of hazardous materials pJses 

particularly difficult problems for local govenurents 
because while regulation of transportation is primarily a 
federal responsibility, local govenurents are responsible 
for errergency response to hazardous materials 
transportation incidents; and" 

2. Page 2, line 1l. 
Following: "risks" 
Insert: ", including risks pJsed by the transportation of 

hazardous materials through M:Jntana' s camunities," 

3. Page 2, line 12. 
Following: " incidents" 
Insert: ", including incidents involving transportation of 

hazardous materials" 

WJRK/HJR 44 



Rank 

I 
2 
3 
4 
5 

6 
7 
8 
9 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

26 

Report No.1 

HAZARD RANKING AMJNG 
3,286 LOCAL JURISDICTIONS 

Hazard 

Nuclear Attack 
HAZr1AT - Highway 
Severe Winter Storm 
Flood 
HAZMAT - Rail 

Tornado 
Power Failure 
HAZMAT - Stationary 
Urban Fire 
vlildfire 

HAZMAT - Pipeline 
Agricultural Drought 
Air Transportation 
D3rn Failure 
Rail Transportation 

Earthquake 
Urban Drought 
Hurricane/I'ropical Storm 
Civil Disorder 
HAZMAT - River 

Fixed Nuclear Facility 
Subsidence 
Landslide 
Tsunami 
Volcano 

Avalanche 

No. 
m 

Jurisdictions Viewing 
Hazard as 

Significant Threat 
% of 
3,286 

( 2) 
Pcpulation 

(3) 

(All jUrisdictions are vulnerable to attack) 
2,959 90.0 196,064,389 
2,719 82.7 161,263,981 
2,373 72.2 167,301,193 
2,315 70.5 178,852,195 

2,287 69.6 138,383,798 
2,280 69.4 147,364,679 
2,154 65.6 172,259,836 
2,003 61.0 155,231,733 
1,618 49.2 85,829,928 

1,596 48.6 137,049,166 
1,509 45.9 79,071,796 
1,440 43.8 148,852,193 
1,261 38.4 96,495,437 
1,037 31.6 109,719,723 

1,001 30.5 78,693,413 
968 29.5 68,328,860 
894 27.2 74,245,798 
852 25.9 101,902,107 
617 18.8 10,340,325 

410 12.5 44,052,093 
312 9.5 27,271,212 
280 8.5 23,345,488 
93 2.8 7,828,788 
88 2.7 6,660,644 

55 1.7 3,770,616 

(1) No. of jurisdictions viewing hazard as significant threat (base = 3,286) 
(2) Percent of jurisdictions viewing hazard as significant threat 
(3) Total population of jUrisdictions viewing hazard as significant threat 

SOORCE: Federal Emergency Management Agency's Hazard Identification, capability 
Assessment, aoo Multi-Year Development Plan data base, updated Winter 1985. 



~port No. 2 

(1) 
Type of 
HAZHAl' 

Incident 

Hiahway 

Rail 

Stationary 

Pipeline 

River 

RISK ro HAZARIXXJS MATERIALS INC I reNTS 
(No. of Jurisdictions, Pq?u1ation Affected, Frequency) 

( 2) 
No. of 
Juris

dictions 

2,959 

2,315 

2,154 

1,596 

617 

(3) 
% of 

Population 
Affected 

32.7 

30.0 

35.2 

24.0 

29.4 

1 

38.6 

16.9 

28.1 

10.3 

16.9 

(4 ) 
Frequency (% Distribution) 

5 10 50 100 100+ 

23.5 8.9 1.7 .2 .4 

26.3 16.3 4.4 .5 .3 

23.6 13.5 2.5 .6 .5 

15.4 16.5 8.6 .8 1.1 

20.4 17.0 6.2 1.0 .6 

(2) No. of jurisdictions viewing hazard as significant threat (base = 3,286) 

(3) Percent of total jurisdiction population potentially affected seriously 
by worst-case incident 

(4) Frequency of major incident occurring (1 = once or oore a yean 5 • once 
every 5 years, etc.: Not Occ = has not occurred: NA = no answer) 

Not 
Occ 

25.5 

33.5 

30.4 

45.6 "-

36.6 

SOURCE: Federal Emergency Management Agency's Hazard Identification, Capability ~ 
Assessment, and Multi-Year Development Plan (HlCA/MYDP), updated Winter 1985. 
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March 23, 1987 

ANACONDA·DEER LODGE COUNTY 
Courthouse - 800 South Main 

Anaconda, Montana 59711 
Telephone (406) 563-8421 

-----

Montana House of Representatives 
Natural Resources Committee 
State Capitol 
Helena, Montana 59620 

Re: Joint Resolution No. 44, Hazardous Materials 

Ladies & Gentlemen: 

Anaconda-Deer Lodge County supports the intent and adoption of Joint Reso
lution No. 44 calling for the appointment of an interim committee to address 
concerns regarding the control of hazardous materials incidents. With the 
increasing number of transports on our railroads and highways carrying haz
ardous materials, the question becomes when we will have a serious incident, 
not if we will have a serious incident. 

Local government generally, and Anaconda-Deer Lodge County specifically, 
is il( prepared to handle a hazardous waste and lor material incident. The 
nature of the risk is incredibly broad as each type of hazardous material re
quires a carefully selected response. The requisite research to determine 
the appropriate response is itself a significant task; the capital outlay for 
appropriate equipment and material and the training for personnel combine to 
define this issue as one best addressed by the State government. 

The interim committee could appropriately define the issues for the Legislature's 
attention during the next regular session. We endorse and support Resolution 
No. 44 to that end. 

Sincerely, 

~ 
City-County Manager 

RBB :cg 
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~ountp ~ltrk anb l\tcorbtr 
BROADWATER COUNTY 

P.O. BOX 489 

TOWNSEND. MONTANA 59644 

March 23, 1987 

RE: House Joint Resolution No. 44 

Broadwater County rises in support of House Joint Resolution No. 44. I 
have prepared information for you to review concerning a problem that arose 
in Broadwater County on September 10, 1985 which concerned a truck carrying 
sulphuric acid. 

I would like to give you a short summary of the problems that have come up due 
to this accident. 

The local DES Coordinator was notified of a hazardous material spill at 3:36 a.m. 
and the State DES was notified of the spill at 3:37. The Board of Health was 
also notified. The documentation that I have given you shows the seequence of 
events that happened during this time from the beginning of the spill to the 
end of the clean-up. It also shows all of the agencies involved in this event 
and the critique and summary. I will not go into this in detail because 
of the information that I have supplied. 

I would like to inform you of the problems that have arose since that time. 

On October 1, 1985 I notified the trucking company that a bill would be forthcoming 
on the accident and on November 20, 1985 I sent a copy of all of the documentation 
and a bill to the company. On February 4, 1986 I wrote another letter to the 
trucking company stating that I had not heard from them or their insurance company 
and stated that I thought I would have to refer the matter of the claim to the 
county attorney. On February 20, 1986 I received a letter from the insurance 
company stating that they needed additional time so that their office could 
collect information so that they could properly arrive at a damage decision. 
I referred all of this correspondence tc the county attorney and a deadline of 
June 7, 1986 was given the insurance company of Broadwater County would undertake 
to file a suit on behalf of the county to collect. On June 3, 1986 I sent a letter 
to the Department of Health stating that it had been ~rought to the attention of 
the county that perhaps the responsibility of the clean-up operation should be 
with the Department of Health and a follow up letter was sent again on June 30, 1986. 
The Departmett of Health notified the county that there were no funds available 
for the Department for use under Title 75, Chapter 10. 

An Attorney General's Opinion was requested and I have enclosed a copy of that for 
your inforamtion. 

To date, the insurance company wants to settle with Broadwater County for 
$30,873.55. The Department of Health still feels that it is not their 
responsibility and Broadwater County is left "holding the bag". 

This is just a summary of some of the problems that have arose. In the information 
that I have submitted to you for review, other problems have been addressed which 
includes responsiblity of departments. 

Judith R. D022ett 



BROADWATER COUNTY SULPHURIC ACID SPILL 

The following is a report on the sequence of events which occurred near Townsend 
on September 10, 1985. This report includes a time scenario, units involved, 
and a summary of problems. Hopefully. this report will awaken all DES personnel 
to the complexity and magnitude of activities inherent in any hazardous material 
spill. ~ September 10, 1985 

A tanker truck and trailer loaded with sulphuric acid traveling south on Highway 
12/287 left the right side of the road and overturned in the barrow pit. The 
tanker began leaking sulphuric acid. The accident was located 1.9 miles North 
of Townsend. .,...', ' 

DAY 1 0220 - Sheriff's Dispatch'notified of accident. Deputy responded to 
the scene. 

0224 - Montana Highway Patrol notified. 

0336 - DES Coordinator notified. 

0337 - State DES Notified 

0424 - Continental Lime notified. 

0459 - Commissioners notified. 

5000 - 2 wreckers arrived at the scene. 

0701 - Fire Department notified. 

0811 - Doctor contacted for information on toxicity. 

0815 - Pup trailer removed to side-road. 

0837 - Requested positive breathing apparatus from Helena. Helena Fire 
Department furnished filled air bottles for fireman -- Relay was 
set up for bottles between Helena and accident. 

0845 - Wrecker unable to upright the truck. 

0956 - EOC radios used. Sheriff's dispatch has problems with their 
radios. 

11:39 - Traffic control established at Missouri River Bridge. Houses 
near site being checked for exposure to toxic cloud. Railroad 
shut down. 

11:55 Notified schools in Townsend to keep children inside school 
buildings. 

-1-



1304 - Called for 60 ton crane. 

1331 - Sheriff's radios removed. All dispatch radio communications 
through EOC radios. 

1525 - Crane began working on wreck. 

2045 - Tanker removed to Continental Lime plant yard. 

DAY 2 September 11. 1985 

DAY 3 -

DAY 4 

0740. Began wrk1ng spill site to neutralize acid. 

1700 '." car wreck' on, railroad crossing on detour used around acid spill. 

2025 - Car accident on Missouri River Bridge. 2 kids racing. Ran into 
Hi ghway Department Truck worki ng on acid spill. 

2035 - Hi ghway opened for tra ffi c. 

2220 - One(l) man posted at spill site for night. 

September 12, 1985 

Continued to clean-up 

September 13, 1985 

Completed the clean-up. 

-2-



COST OF CLEAN-UP 

Lime $9.000.00 

Pump, off acid $2.040.76 

Fire TrUck P\JtDp $2.897.00 

Trucking $8,988.20 

Telephone Cable $3,000.00 

Crane $1.500.00 

Labor. Equipment. Miscellaneous -- $15.980.43 

TOTAL: $43.406.39 

.. 
These costs were submitted to the Insurance Company for reimbursement. They 

include public and private costs involved in the clean-up of the spill. 

-3-



PUBLIC & PRIVATE UNITS INVOLVED 

PUBLIC UNITS: 

Broadwater County Commission 

Broadwater County DES Coordinator 

Broadwater County.Sher1'ff·s Department 
, ... ''I '.' ~ • -" 

BroadWater County Road Department 
;.;,' .... 

Broadwater County Fire Department 

Broadwater County Ambulance Service 

Broadwater County Hospital 

Townsend. City of: 

Public Works 

Fi re Department 

School District 

Lewis & Clark County: 

Sheriff's Department 

Fire Department 

PRIVATE UNITS: . 

Niefer White Company 
Headwa ters Ag. Inc. . 
Berglinds Dept. Store 
Ray's Horseshoe Cafe' 
Road & Ranch Supply 
MW CJtC 
CO-OP Supply 
Coast .. to-Coast 
Burlington Northern RR 

-4-
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STATE OF MONTANA 

Disaster & Emergency Services 

Highway Patrol 

Department of Highways 

Department of Health & 
Environmental Sciences 

Dick Irvin Trucking 
Lundy's Market 
John Belt. M.D. 
Francisco Pharmacy' 
Mountain Bell ' 
E.G. Perry. Inc. 
Continental Lime. Inc. 
Townsend Contracting 

,Al Rose Wrecking. 



CRITIQUE & SUMMARY 

The truck accident would have presented no major problem if there had not been 
hazardous material on board. 

The removal of the truck and trailer from the accident scene would have been 
accomplished easily and quickly if the wrecker company had been capable. The 
failure to call for equipment large enough to perform the task resulted in an 
extreme delay for crews to clean-up the acid spill. Each hour of delay 
increased the chance of injury to emergency responders. 

Even with the delay, the truck was removed before the end of the first day. The 
clean-up of the spill required three(3) more days. The length of time necessary 
to remove the danger in a hazardous material spill is a key element which 
requires detailed planning prior to such an accident. 

Three(3) glaring deficiencies were evident in the response to this incident: 

a) No Incident Commander. 

During the entire incident, there was no designated person or group of 
persons who retained control of all of the actions both on-site and 
throughout the affected area. If the chief of one department had 
directed all response activities, the time for truck removal and clean
up could have been reduced considerably. Decisions could have been made 
quickly and response actions would have been conducted in a safer 
manner. Suitable resources and equipment could have been ordered to 
attack the situation immediately with much less delay. 

b) No Responsible Jurisdiction Identified. 

Broadwater County accepted responsibility for the truck removal and acid 
clean-up. However, many questions of where jurisdictional respon
sibility for both of these actions really lies. State Law seems to 
conflict in this area. The State Highway Department is charged with 
control of State and Federal Highway Right-of-Ways. The Highway 
Department is the only one who can close these highways for any purpose. 
Law enforcement can close these highways temporarily for a traffic 
hazard, but this authority ends when the Highway Department arrives. 
This law would seem to leave the overall control of a hazardous material 
incident on a state or federal highway to the Highway Department. This 
did not happen in Townsend. 

Another law charges the State Health and Environmental Sciences 
Department with responsibility for all hazardous material clean-up 
anywhere in the state. A1 though Health Department personnel provided 
advice, their role was not one of command during the incident. Again 
the major burden of the clean-up fell to county personnel. 

-5-
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5 November 1986 

,T0~n T. Flynn 
, .::C.i_';' _4 : ~ • .J'\'_::.':! . .:~-:.'.r ... ~ ·';'.l 
Broadwater County Courthouse 
Townsend MT 59644 

.,', :.1 

Dear Mr. Flynn:. r 

You have requested my opinion on questions which I have 
phrased as follows: 

1. Who is responsible for the cleanup of a hazardous 
waste spill on a state or federal highway? 

2. What is the role of a Department of Health official 
~t the scene of an accident involving hazardous 
materials? 

3. ~Wbo is responsible for pursuing claims for damages 
resulting from an accident involving' the release of 
hazardous materials? 

sections 75-10-701 to 715, MCA, were enacted by the 1985 
Montana Legislature to authorize the Department of 
Health and Environmental Sciences (the Department) to 
-take remedial action to prevent or alleviate release of 
hazardous or deleterious substances into the 
environment.- 1985 Mont. Laws, ch. 711. -Remedial 
action- include.· inve.tigation, monitoring, cleanup, 
restoration, abatement~removal, replacement, and other 
actions neces.ary ... ·· .. to .,'respond. to a release. 
S 75-10-701(5), MCA. 

Your first question may be answered by reference to the 
statute.. The Department may take remedial action when 
it determines that there ha. been a release and ~the 
appropriate remedial action will not be done properly 
and expeditiously by the owner or operator of the 
vessel, vehicle, or facility from which the release 
emanates or by any other responsible party." 
S 75-10-711 (1), MeA. Section 75-10-711 (3) , MeA, 
provide.: 

Any person responsible for the release must 
take immediate action to contain, remove, and 
abate the release. Except as provided in 



c) Site Security. 

Throughout the incident,. there were many examples of breach of site 
security. No law enforcement agency provided solid security on the site 
during the entire phase of operations. The State Highway Patrol 
believed its responsibility ended when the wrecked truck was removed 
from the site. 

The County Sheriff's Department did not have the manpower to secure the 
site and continue normal duties throughout the rest of the county during 
the four (4) days of clean-up activity. Highway Department personnel and 
local county personnel performed flagman duties and traffic control on 
the detour. There was no security at the site during the clean-up 
operations. ~?rsonnel from various agencies wandered in and out of the 
area without restriction. No effort was made to identify personnel 
entering the site. Incidents occurred at the site and at flagman posi
tions which could have endangered lives. The presence of law enfor
cement personnel could have prevented these incidents from occurring. 

CONCLUSIONS: 

The jurisdictional responsibility for Hazardous Material Incidents on State 
and Federal Highways must be more clearly defined in State Law. 

The establishment of an int~r-agency incident management system at the State 
level with authority to cor . .i:land and direct operations is imperative. 

Law enforcement must be charged with the responsibility for site security. The 
Montana Highway Patrol and local law enforcement must work together to provide 
the manpower to provide traffic control and site security. 

The individuals who did respond performed admirably in the absence of an organi
zational structure and limited resources. There was excellent cooperation bet
ween private companies and public responders. 

-6-
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75-10-712, the department is authorized to 
draw upon the fund in order to take action 
under subsections (1) and (2) if it has made 
diligent good faith efforts to determine the 
identity of the party or parties responsible 
for the' release or threatened release and: 

(a) is unable to determine the identi.ty of 
the responsible party or parties in ~ manner 
consistent with the need to- take timely 
remedial action, or 

(b) the party or parties determined by the 
department to be responsible for the release 
or threatened release have been informed in 
wri tinq of the department' s determination and 
have been requested by the department to take 
appropriate remedial action but ar~ unable or 
unwilling to take such action in a timely 
manner. 

Thus, the persons or parties responsible for the release 
are primarily responsible for the cleanup. If the 
Department is unable to determine the identity of the 
responsible parties, or if the responsible part~es are 
unwilling or unable to take appropriate remedial action 
following the requisite written notice by the 
Department, then the Department is authorized to proceed 
wi th the cleanup. Note, however, that under certain 
circumstances the Department may take emergency remedial 
action without giving the prior written notification 
required by the statutes. § 75-10-712, MeA. 

Your next question concerns the role of a Department 
official at the" scene of an accident involving hazardous 
or deleterious materials. Specifically, you inquire 
whether the official serves in an advisory capacity 
only, or whether he or she is in charge of the cleanup 
action. Obviously, if the Department takes remedial 
action, then Department officials at the scene are in 
charge of the cleanup. As you have pointed out in your 
letter, however, any cleanup action_ will necessarily 
require cooperation between state and local Co'~ ficia1s. 

V .... 'l'!:' final ques·tc!\ :nay also bp. answered by reference to 
... :~:es. _...:"" ... ,:1 ,:j·-l':'· ~_:, .. ~';A, pr~· ._ ..... ~ 

(1) Subject only to the defenses set forth in 
".:~ u'ctic,.~ '" '. ~-~! ,::,~sponsibl~ for a 
r~l~dS~ is liabl~ ~or: 



, 

John T. Flynn 
Page 3 
S November 1986 

(a) all costs of remedial action taken by the 
department pursuant to this part; and 

(b) damages for injury to, destruct.ion of, or 
loss of natural resources caused by the 
release or threatened release. 

(2) If the responsible party fails, without 
sufficient cause, to properly provide ,r-.edial 
action upon notification by the department 
pursuant to 75-10-711 (3) (b), the responsible 
party may be liable for punitive damages in an 
amount not to exceed two times the amount of 
any costs incurred by the department pursuant 
to this section. 

(3) The department may initiate civil 
proceedings in district court to recover 
costs, damages, or penalties under 
subsections (1) and (2). Venue for any action 
to recover costs, damages, or penalties lies 
in the county where the release occurred or 
where the responsible party resides or has its 
principal place of business or in the district 
court of the first judicial district. 

(4) No party is liable under subsection (l) 
or {2} if that party can establish by a 
preponderance of the evidence that: 

(a) the department failed to follow the 
notice provisions of 75-10-711 when required; 
or 

(b) the release did not emanate from any 
vessel, vehicle, or facility over which the 
party had any authority or control and was not 
caused by any action or omission of the party; 
or 

ec) in the case of assessment of punitive 
damages, that factors beyond the control of 
the responsible party prevented the party frOm -
taking timely remedial action. 

(5) {al 
pursuant 
depo9, - : 

JilOSc!Ct ......... 14 

\ ,::he fund. 

", , -. 
t.o 

'." :~; ':' -3 a r" -1 
subsections 

-.t:J."""I"'-~ .... ~ .. _.1 ........ 1 

(l) (oj 

action recovered 
( 1) (a) :~, '..lS t. = (: 

recovered pursuant 
and (2) must be 
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deposited in the environmental continqency 
account within the state special revenue fund 
established pursuant to 75-1-1101. 

Thus, the Department is authorized to pursue clata.for 
damaqes for -injury to, destruction of, or 10 ••. of 
natural resources caused by the. releas •• ·- . Other 
parties, however, are Dot precluded by this statute frOm 
seekinq recovery for damaqes resultinq from injuries 
other than to -natural resources.- . 

D GRBBLY .~.. , 
Attorney·General 
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50th ~ Fci3lature 

HOOSE Jomr RESOLUTICt1 NO. 

INTRODUCED BY ---------------------------------
BY REQUEST OF THE HOUSE NATURAL RESOURCES cc:MrrTTEE 

A JOINT RESOI1JTION OF THE SENATE !>-11D THE HOOSE OF REPRESENTATIVES OF THE 

STATE OF M<NI'ANA RmUESTING THAT THE ENVIRct~MENTAL QUALITY COUNCIL 

CONDUCT AN llnERIM S'ItIDY ON THE RELATIONSHIP BEmVEEN FOREST MANAGEMENT 

AND WATERSHED EFFECTS AND ON THE USE OF BFST MANAGEMENT PRACl'ICFS FOR 

FORESTRY PRACTICES IN M:>NI'ANA; REX;:UIRING A REPORT' OF THE FINDINGS OF THE 

STUDY TO THE 51ST J.ffiISIATURE. 

[ 1] WHEREP-.5, the forest products industry is a wainstay of the M:>ntana 

econOIr¥; and 

[21 WHEREAS, the forest watersheds of M:>ntana provide an irreplaceable 

supply of clean water for Clctrestic use, agriculture, recreation, and 

industry; and 

[3] vJHEPEAS, the harvest of timber way affect the quality and quantity 

of water from forest watersheds; and 

[ 4 ] h1f-IEREAS, there is a need to assess available inforroation on the 

relationship between timber harvesting and watershed effects in Montana 

to reach informed judgments about the roanagement relationship of these 

crucial natural resources; and 

[5] WHERF1I.S, the timber industry has derronstrated a working camtitrrent 

to best roanagement practices through efforts such as the cumulative 

watershed effects cooperative administered by the Department of State 

lands, the tree farm program conducted by private forest landowners, and 

utilization of soil and streanbed conservation techniques developed by 

local conservation districts; and 



[6] (.1~, use of best rranagerrent practices may offer a range of 

benefi~s in relation to water quality, sustained yield timber harvest, 

long-te:rr. employrrent opportunities, and resource consenration; and 

[7] ~</HEREAS, recent initiatives in Hashington and Idaho have shown 

innovative ways to reach a consensus anong interest groups on how to 

attain timber and watershed objectives while rreeting the needs of forest 

landowners, timber operators, and citizens relying on forest watersheds; 

and 

[8] WHEFEAS, it is desirable to draw together relevant information to 

assess whether administrative or legislative direction is necessary to 

further the use of best rranagerrent practices for forestry in Montana. 

Na'1, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE OF 

REPRESENTATIVES OF THE STATE OF MONI'ANA: 

'Ihat the Environrrental Quality Council be assigned to study: 

(1) how current forest ~anagerrent practices are affecting 

watersheds in rbntana; 

(2) the range of rranagerrent practices that have proven effective 

in consenring watersheds while maintaining the economic viability of 

timber harvest operations; 

(3) the existing administrative frarrework, including regulatory 

and voluntary efforts, prcmJting the use of best managerrent practices in 

l'-bntana at1d other states; and 

(4) if areas for potential irrproverrent are indicated, the actions 

that wct:ld be IIDst conducive to achieving both watershed and timber 

goals. 

BE IT FURI'HER RESOLVED, that the Council work closely with persons 

and organizations with technical expertise in timber harvest techniques 

and effects throughout the study. 

BE IT F'URI'HER RESOLVED, that the Council report the findings of the 

study to the 51st Legislature and, if necessary, draft legislation to 

irrplerrent its recorrm:mdations. 



~ndments to SR 329 
Senator Blaylock 

1. Title, lines 1 through 8. 
Strike: "hUTHORIZrnc;" on line 1 through "CCUNCIL" on line 8 
Insert: "GENERALLY REVISING 'IRE l<UNTANA NA'lURAL AREAS Fer OF 1974" 

2. Page 7. 
Follo.ving: line 25 
Insert: "NEW SEX:TICN. Section 9. Natural areas account. (1) 

There is a natural areas special revenue account within the state 
special revenue fund establshed in 17-2-102. 

(2) The natural areas account rray receive funds frc:m any source as 
gifts. 

(3) The departrrent rray spend funds accepted as gifts in accordance 
with this purposes of this part, including administration of a natural 
areas program. These funds are statutorily appropriated as provided in 
17-7-502. 

Section 10. Section 17-7-502, MCA, is amended to read: 

"17-7-502. Statutory appropriations -- definition 

re~u:5ites for validity. (1) A statuto=y approp=iation is an 

a?p=opr:aticn made by pe~~anent law that authorizes spending 

by a state age~cy without the need for a biennial 

legislative a~propriation or budget amendment. 

(2) Exce~t as provided in subsection (4), to be 

effective, a statutory apprcpriation must comply with both 

of t~e following provisions: 

(aj The law containing th~ statutory authority must be 

listed in subsectio~ (3). 

(b) The law or portion of the law making a statutory 

ap?~opriation must specifically state that a statutory 

approp=iation is made as proviced in this section. 

(3) The fcllowing laws are the only laws containing 

statutory appropriations: 

(a) 2-9-202: 

(b) 2-17-105; 

(e) 2-18-812: 

(d) 10-3-203; 

(e) 10-3-312: 

( f) 10-3-314 : 

(g) 10-4-301; 



/ 
( j ) 15-36-112 ; 

(k) 15-70-101; 

(1 ) 16-1-404; 

(m) 16-1-410; 

( n) 16-1-411; 

(0) 17-3-212; 

(P) 17-5-404; 

(q) 17-5-424; 

(r) 17-5-904; 

(s) 19-9-504; 

(t) 19-9-702; 

(u) 19-9-1007; 

(v) 19-10-2:l5; 

(w) 19-10-305; 

(x) 19-10-506; 

(y) i!l-11-512 ; 

(% ) 19-11-513; 

(aa) 19-11-606; 

(bb) 19-12-301; 

(cc) 19-13-604; 

(dd) 20-6-406; 

(ee) 20-8-111; 

(ff) 23-5-612; 

.I gg) 37-51-501; 

(hh) 53-24-206; 

.(ii) 75-1-1101; 

(j j) 75-7-305; 

(kk) 80-2-103; 

(11) 80-2-229; 

(=) 90-3-301; 

(nn) 90-3-302; 

(00) 90-15-103; 

(P9) Sec. 13, aB 
lind 

861, 

(0::1 (section 9 ,. 

L. 1995-:-; and 

(4) There is a st3tutory appropriation to pay the 

principal, inte~est, premiums, and costs of issuing, paying, 

and se~uring all bonds, notes, or other obligations, as due, 

that ha~~ been authorized and issued pursuant to the laws of 

Montana. Agencie3 that have entered into agreements 

aut!"lorized by the laws of Montana to pay the state 

treas~rer, fo: dep~sit in accordance with 17-2-101 through 

1i-2-107, as determined by the state treasurer, an amount 

sufficient to pay the principal and interest as due on the 

bonds or notes have statutory ap9[Opriation authority for 

such payments." , 



1. Title, line 8. 
Follcw~g: "Acr" 

PROPOSED AMElIDMENTS TO SB 184 

Insert: "UNTIL A PRCGRAM1ATIC ENVIRCNMENTAL STATEMENT IS AOOPTED;" 

2. Page 4, line 4. 
Follo.ving: "(3)" 
Strike: "The" 
Insert: "Until the board of oil and gas conservation adopts a 
progrartm3.tic envirornrental staterrent, but no later than June 30, 1989, 
the" 

3. Page 4, line 6. 
Follcwing: "(1) (b) (iii) ." 
Insert: "The board of oil and gas conservation shall adopt a 
programmatic statement by June 30, 1989 that must include but not be 
limited to: 

(a) the typical environrrental impacts associated with the drilling for 
and production of oil and gas in the rrajor producing basins and 
ecosystems in Montana; 

(b) rretb.cds of accarplishing the drilling and prcduction that avoid 
pemanent i..mpai.nt'elt of the environment or that mitigate long tenn 
impacts so that the environrrent and renewable resources of the ecosystem 
may eit.'1er be returned to conditions similar to those existing before 
drilling or production occurs or conditions tr~t reflect a natural 
progression of environmental change; 

(c) the process that will be employed by the board of oil and gas 
conservation to evaluate the environmental irrpacts of individual 
drilling proposals; 

(d) an appropriate method for incorporating any environmental review 
into the board's rules and drill penni tting process and for 
acCCtTIplishing the review in an ~ent rranner; 

(e) the tine periods that will be required to canplete the drill 
permitting process, including any environmental review; and 

(f) a record of infonration and analysis for the board of oil and gas 
conservation to rely upon in responding to public and private concerns 
about drilling and prexfuction." 



lIIrendrrents to SB 329, 'I'hird Reading (blue) Copy 
HNRC SUbcor:r:U ttee 
Rep. Sirron, subccmni.ttee Chair 

1. Page 2, lines 10 and 11. 
Strike: "future" 
Following: "should" 
Strike: "avoidll on line 10 through "previouslyll on line 11 
Insert: "first considerll 

Strike: "resources ofll on line 11 
Insert: "features in" 

2. Page 2, line 13. 
Following: "wilderness areas" 
Insert: ", and should avoid duplication of these features" 

3. Page 3, line 17. 
Strike: "and potential" 

4. Page 4, line 8. 
Strike: "and" 

5. Page 4, line 12. 

6. 

7. 

8. 

Following: "areas" . 
Insert: "; (5) provide that designated natural areas on state 

lands are available for multiple uses, &Jatl I • J 

Page 6, 
Strike: 
Insert: 

Page 6, 
Strike: 
Insert: 

Page 6, 
Strike: 

71

1 £7 .. including but not limited to grazing, 
recreation, and snowrrobiling, if such uses are consistent 
with the state's obligations under the Enabling Act and 
do not interfere with the managem:nt or integrity of the 
natural area; and 
(6) provide that the management of natural areas on state 
lands include provisions for weed control consistent with 
7-22-2151" 

line 15. 
"seven" 
"six" 

line 17. 
"fourll 

"three" 

line 18. 
II and" 

9. Page 6, lines 19 and 20. 
Strike: "each" 
Following: lIagriculture" 
Strike: ", II on line 19 through IIrespectivelyll on line 20. 
Insert: "; (c) one m:mber engaged in ranching; and 

(d) one m:mber representing industryll 

10. Page 6, lines 21 and 22. 
Strike: liThe" on line 21 through "merrbers." on line 22 



HNRC Subccrrmittee 
Amendments to SB 329 
Page 2 

11. Page 6, line 23. 
Strike: "four" 
Insert: "three" 

12. Page 7, line 5. 
Following: "manbers" 
Insert: ", except that carpensation and reirnbursenent are subject 

to the availability of funds" 

13. Page 7, line 23. 
Following: "organizations" 
Insert: ", organizations representing !vbntana' s basic resource 
industries," 

14. Page 8. 
Following: line 16 
Insert: "NEW SEX:TION. Section 13. Termination. Sections 6 and 7 
terminate on June 30, 1993." 
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