
MINUTES OF THE MEETING 
JUDICIARY COMMITTEE 

50TH LEGISLATIVE SESSION 
HOUSE OF REPRESENTATIVE 

March 18, 1987 

The meeting of the Judiciary Committee was called to order 
by Chairman Earl Lory on March 18, 1987, at 8:00 a.m. in 
Room 312 D of the State Capitol. 

ROLL CALL: All members were present with the exception of 
Rep. Grady and Daily who were excused. 

EXECUTIVE SESSION: 

ACTION ON SENATE BILL NO. 261: 

Rep. Cobb moved that SB 261 BE CONCURRED IN. Rep. Hannah 
moved that SB 261 be amended. He moved that the title be 
amended, striking "a person 21 years of age or older" and 
inserting "an adult", and amending page 2, line 20 with the 
same language. Rep. Darko stated this amendment will not 
weakened the bill. Question was called and a voice vote was 
taken. The motion CARRIED unanimously. (See Amendments 
Attached) . Rep. Giacometto proposed to delete 1000 feet. 
Rep. Darko pointed out that there is too much drug dealing 
going on near the school and she felt this should be left 
in. Rep. Brown stated Montana does have a problem with 
drugs and the more the state grows the larger the problem 
will get. He said, this kind of statute will have a big 
impact and this bill should be left alone. Rep. Mercer 
moved to amend on page 2, line 22-24, striking the language 
", which" on line 22 through "school," on line 24. Question 
was c~lled and a voice vote was taken. The motion CARRIED 
unanirr.ous::"y. (See Amendments Attached) . 

Rep. :.: i l.i~S pointed out she disagrees with the mandatory 
prison "~ntence of a minimum 4-20 years and there will be a 
fisc.J.~ · :-'.'.pact on the prison system. She prefers to see a 
traditi~~al type of penalty clause. Rep. Eudaily requested 
that 3<2ction 2 be clarified. Rep. Mercer asked that Mr. 
MacMaster make a suggestion in regards to this. He stated 
that on Page 1, lines 20-23, it says that the person shall 
be imprisoned and fined and it does not refer to the lan
guage "or both". On page 2, lines 3-5, it says, shall be 
imprisoned and fined, and the same thing appears on lines 
7-9. The words "or both" are added into the section in the 
amendment. This wording does not add anything to the bill. 
He suggested the words be deleted on page 3, lines 9-10, 
page 3, lines 17-22. Rep. Eudaily moved that this deletion 
should take place. Question was called and a voice vote was 
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taken. The motion CARRIED unanimously. (See Amendments 
Attachec). Rep. Brown moved that SB 261 BE CONCURRED IN AS 
AMENDED. Rep. Mercer moved to amend on page 2, lines 10-14 
striking "whenever" on line 10 through the end of line 14. 
Question was called and a voice vote was taken. The motion 
CARRIED unanimously. (See Amendments Attached). Question 
was called on the bill. A voice vote \vas taken and the 
motion CARRIED 11-1 with Rep. Miles dissenting. SB 261 BE 
CONCURRED IN AS AMENDED. 

SENATE BILL NO. 361: Senator Halligan, District No. 29, 
stated this bill is by the request of the Board of Crime 
Control and deals with requiring the Department of Social 
and Rehabilitation Services to develop a plan for providing 
services to emotionally disturbed children and defining 
"emotionally disturbed child". This bill simply says that 
the Department is going to study the issue and it is not 
going to cost any money. 

PROPONENTS: JEAN REBICH, Chairwoman of the Committee on 
Emotionally Disturbed Children and also the Director of 
Social Services at the Inner Mountain Deaconess Home for 
Children, stated presently there are no services available 
for the emotionally disturbed child and she urged support 
for this bill. 

ROBERT RUNKEL, Monitoring Specialist, Department of Educa
tional Services, stated this bill is necessary for schools, 
communities and the state to work closely together and this 
bill addresses that plan. He suggested two things that will 
strengthen the bill and they are: 1) Public Schools in 
Montana already have in place a procedure for identifying 
emotionally disturbed children for services in special 
education. This procedure includes a state and federally 
adopted definition. The determination of the emotional 
disturbance is made by a group of people called a "child 
Study Team". One way of accomplishing this would be to 
include this wording on page 3, line 15 of the bill. 2) 
Since ~~2 purpose of this bill is to develop a comprehensive 
and coo~dinated service plan, the effectiveness of the plan 
could ce enhanced if the plan recognized the populations 
identified with each classification system. If line 18 on 
page 3 were to include special education handicapped, 
emotionally disturbed children, the bill would clearly 
communicate the intent for interdepartment coordination and 
the desire to include all children recognized as being 
emotionally disturbed. He submitted written testimony. 
(Exhibit A) . 

EILEEN MORGAN, Montana Association of School Psychologists, 
stated they applaud the idea of addressing the need of a 
better definition for emotionally disturbed children. She 
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staten __ :~c.y would like to see children who are defined as 
emotio~ally disturbed under special education laws and who 
are identified by child study teams to be included in this 
definition. 

JOY MCGRATH, Hental Health Association of Montana, strongly 
supported this bill. 

JOHN MADSEN, Department of SRS, went on record in support of 
this bill. 

CANDACE WIMMER, t-1ontana Board of Crime Control, supported 
this legislation with the considerations that Mr. Runkel 
mentioned. 

STEVE WALDRON, Mental Health Center, supported this bill. 

There were no further proponents and no opponents. 

QUESTIONS (OR DISCUSSION) ON SENATE BILL NO. 361: Rep. Cobb 
asked Senator Halligan if this study committee was like what 
family services have done. Senator Halligan stated, "no, 
this is much more low keyed". 

Rep. Eudaily asked Mr. Runkel to explain his second proposed 
amendment in regard to how it would fit into the bill. Mr. 
Runkel read the amendment and explained that the special 
education regulations have comprehensive criteria for the 
determination of children as being emotionally disturbed. 
The criteria is not always consistent with the categorical 
system and this amendment will make the needed change. 

Rep. Hannah asked Senator Halligan where these kids are now 
that need help. He stated they are not getting help cur
rently. If the child is emotionally disturbed presently, he 
is often thrown into a category of a delinquent child. 

Rep. E~daily questioned the title and asked Senator Halligan 
why the ~~s has been put in instead of the Board of Crime 
Control. He pointed out that the Board provided the grant 
to fund the Governor's advisory council and then they 
provided the money for the people to look at the emotionally 
disturbed area and everyone is working together under the 
Board. He said, that the SRS is the appropriate agency to 
be the lead agency. He stated it is a major change but the 
SRS will still be the lead agency and it is within the title 
of the bill. There is no fiscal note on the bill, he said. 

Senator Halligan closed the hearing on SB 361 by stating 
that some families simply cannot handle an emotionally 
disturbed child and there is no need for them to do a 
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delinc:uc::ncy petition on that child. He further pointed out 
that ~e agreed with the proposed amendments. 

SENATE BILL NO. 223: Senator Eck, District No. 40, stated 
this bill extends confidentiality to mediators. Currently 
in the State of Montana there is a lot of concern for 
developing alternative methods for dispute resolution. The 
process of mediation has not corne along way in Montana. She 
stated that a person acting as a mediator in a family law 
mediation cannot, without the consent of the parties to the 
mediation be examined in a civil action as to any communica
tion made by a party to him during the course of the media
tion. 

PROPONENTS: 
legislation. 

REP. HANNAH went on record in support of this 

There were no further proponents, no opponents and no 
questions. 

Senator Eck closed the hearing on SB 223. 

SENATE BILL NO. 338: Senator Boylan, District No. 39, 
sponsor, stated this is an act regulating the testing of 
blood and urine of employees and p~ospective employees. 
This bill sets the guidelines. 

PROPONENTS: STEVEN UNGAR, A.C.L.U., submitted proposed 
amendments. (Exhibit A). He stated that support for this 
bill will benefit both employers and employees. He pointed 
out SB 338 curbs abuse on the part of the employers and it 
limits the abuse of drugs and the costs in terms of produc
tivity and liability. It attempts to achieve a balance and 
for that reason it can appropriately be called a fairr 5S in 
drug testing bill. 

JIM MURRAY, Hontana AFL-CIO, Executive Secretary, stated the 
Federation strongly believes the workplace should remain 
drug a~~ alcohol free. Drug abuse and alcoholism can 
severe 1 ~,' impair a worker's physical and mental performance 
while ~~ the job. "e pointed out that they strongly support 
the proposed ame~~ments. He believes that SB 338 is a 
positive step towards creating a safe and productive 
workplace, while still respecting the rights of employees. 
He submitted written testimony. (Exhibit B) . 

EILEEN ROBBINS, Montana Nurses' Association, stated that MNA 
supports both amendments proposed and believes they make the 
bill fair to everyone. She pointed out that the bottom line 
is that employees who do not use drugs, although having 
nothing to hide, have the right to be left alone. She urged 
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a do :_:23S recommendation and submitted written testimony. 
(Exhibl':. C) . 

JAMES T. MULAR, appearing on behalf of the joint council of 
Railway Brotherhoods in the State of Montana, stated that SB 
338 addresses random testing for drugs and alcoholic abuses. 
He stated they support the amendments. He urged support. 

ALAN NICHOLSON, Self-employed businessman, Helena, believes 
this legislation provides appropriate guidelines for drug 
testing for cause and it prevents arbitrary violations of 
personal privacy, it also curbs unnecessary abuse of the 
litigation process which is good for both employees and 
employers. He urged support but disagreed with the Senate 
amendment of Section C(a) in regard to the word "believes". 

WAYNE C. TURNER, businessman, Big Sandy, favors the bill as 
a~ended but does not feel that the amendment on reasonable 
cause goes far enough. He pointed out that he believes in 
the presumption of innocence. 

JOHN S. FITZPATRICK, Pegasus Gold Corporation, supports SB 
338 as it existed in the third reading copy. He stated this 
bill reflects a reasonable approach to drug testing. He 
opposed the proposed first amendment because it restricts 
who can be tested but found no fault with the second amend
ment. 

F. H. BUCK BOLES, Montana Chamber of Commerce, President, 
stated he disagrees with Mr. Ungar's approach for narrowing 
down Section l(b). He believes it should be left up to the 
employer if he wants to test as condition of employment. He 
supported SB 338 with the above change. 

BILL LEARY, Montana Hospital Association, supports this 
legislation as it passed the Senate but opposes the proposed 
amendlC'.eCI t 0 f Section 1 (b) because the amendment does not 
cover 9Ljlic safety as envisioned to protect the patients in 
the Los?itals from the illegal use of drugs. In that 
respect, ~e preferred the language currently in the bill. 

WES HEl'JTHORNE, B BAR Ranch, stated that SB 338 provides 
protection and he supported this legislation. 

SUSAN GREGORY, Billings, pointed out that there is no such 
thing as 100% positive testing. 

DAN C. EDWARDS, International Representative for the Oil, 
Chemical and Atomic Workers International Union, Billings, 
also speaking on behalf of the Montana State AFL-CIO, stated 
prior to his transfer to Billings, he was the Director of 
Health and Safety for the International Union, located in 
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Denver! Colorado. In that capacity, one of his areas of 
responsibility was to assist in the legal department in the 
development of a just and reasonable position regarding 
testing of employees for alcohol and drugs by employers. He 
stated there is a wave of hysteria sweeping the U.S. today 
surrounding this matter--and small wonder with the President 
and First lady being the head cheerleaders. OCAW does not 
support or condone in any way whatsoever, the use of drugs 
or alcohol on-the-job; however, unless it can be demonstrat
ed by clear, objective evidence that a worker is impaired on 
the job, or that worker's job performance is affected, we 
believe that workers have the same rights as any other 
American against unwarranted employer intrusion into an 
employee's private life away from the workplace. It is not 
the role of the employer to be society I s policeman. He 
urged that this modest piece of legislation to be passed. 
He submitted written testimony. (Exhibit D). 

LYNN B. HETLAND, PhD Toxicologist, Billings, stated even 
though the ability to detect drugs and measure their concen
trations in biological specimens has evolved into a highly 
sophisticated and reliable science and technology, there are 
intrinsic limitations with drug screening tests and errors 
are inevitable. Drug screening errors lead to two types of 
misinformation: false-positive and false-negative test 
results. He encouraged support for this bill and the 
modifications which are proposed. He submitted written 
testimony. (Exhibit E). 

JEFF WRENS, Attorney, Billings, Legal Director of the 
American Civil Liberties Union of Montana, submitted written 
testimony as (Exhibit F) stating that SB 338 amends existing 
law on the use of lie detector testing (polygraphs) to 
include guidelines for the use of blood or urine tests as a 
condi tion of employment. It is outrageous to have every
one's privacy violated to catch the 1 or 2 ['O>rcent who 
occasionally break the law, he said. 

R. R. ~C~NEY, Branch Manager, South-west Marketing Division, 
IBM, ;;el.ena, sent in written testimony. (Exhibit G). He 
stated 3D essential element in the overall company efforts 
to ensure a drug free workplace are the restrictions regard
ing pre-employment screening and should not be limited to 
narrowly defined job categories. He hoped that this section 
could be considered for amendment. 

OPPONENTS: CHAS DEARDEN, Burlington Northern Railroad, 
stated he opposed the bill as written but supports the bill 
itself. His problem is that the treating of railroad 
employees for alcohol and drug abuse is already regulated by 
the Federal Government. :Ie submitted 49 CFR Ch.11 (10-1-86 
Edition) Section 219.1 from the Federal Railroad 
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Admini~tration, DOT (Exhibit H). He pointed out that one of 
the ur.derlined reasons for Federal regulations is to ensure 
uniformity within the states with regards to specific areas 
of the law. An amendment was proposed by Mr. Dearden on 
line 19 of the first page with regayl to the exceptions 
listed. He requested that the word "Railroads" be inseited 
after the word "in". He further pointed out that this is 
not strictly a railroad argument, this argument is for any 
industry that is regulated by the Federal government, which 
would include airlines and airline pilots. 

QUESTIONS (OR DISCUSSION) ON SENATE BILL NO. 338: Rep. 
Giacometto asked Mr. Ungar about his comments on the commit
tee taking out the language "illegal" on page 2, so that 
alcohol and other types of drugs could be covered. Mr. 
Ungar commented the bill is addressed to illegal drug use 
and to expand on this could be seen as a conflict between 
the basic structure of our society that makes a distinction 
between legal and illegal use of substances. 

Senator Boylan closed the hearing on SB 338. 

SENATE BILL NO. 121: Senator B. Brown, District No.2, 
stated that this is an act establishing criteria determining 
when firearms or ammunition may not be considered defective 
in design in products liability actions and providing 
exceptions. In a products liability action, no firearm or 
ammunition may be considered defective in design on the 
basis that the benefits of the product do not outweigh the 
risk of injury posed by its potential to cause serious 
injury, damage, or death when discharged. ~The provisions 
of this section do no affect a products liability cause of 
action based upon the improper selection of design alterna
tives. 

PROPONE~~TS: BRIAN JUDY, NRA legislative Liaison for the 
North,vest Region and a life member of the National Rifle 
Association, stated that product liability is an issue of 
growing .:;oncern in a number of industries and recreational 
activit~es, but no area is threatened more than the owner
ship and use of firearms by law-abidi:1g citizens. SB 121 
would assure that neither firearms nor ammunition could be 
deemed defective in design on the basis that the benefits of 
the product do not outweigh the potential danger. It will 
in no way, however, affect product liability actions based 
upon improper design, manufacturing defects, nor negligence 
on the part of the provider. He submitted written testimony 
(Exhibit A) and urged support for this legislation. 

ROBERT VANDERVERE, stated this is an excellent bill. 
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ALFRED ::. ELWELL, Hontana Weapons Coalition, commented that 
he supports the legislation one hundred percent. 

REP. JOHN MERCER, went on record in support of this bill. 

OPPONENTS: BILL ROSSBACH, MTLA, (See Visitors' Register 
Attached) . 

QUESTIONS (OR DISCUSSION) ON SENATE BILL NO. 121: Rep. 
Miles asked Senator Brown about where design defects come 
into play. He explained that it gets into the reasonable 
manned area, if it presents a hazard in a typical situation 
and a manufacturer could get nailed for a design problem. 

Rep. Eudaily asked Mr. Judy about subsection 3 and wondered 
what improper design means. He stated it goes back into the 
manufacturing process and if the safety of the firearm is of 
poor nature and it does not work effectively but the trigger 
could still be pulled while the safety was on, that is 
certainly a cause for action. 

Senator Brown closed the hearing on SB 121 by stating that 
this bill says the gun is defect less and there should not be 
any liability. The bill does not protect an illegal fire
arm, or a defective firearm. This bill has been modeled 
after legislation in effect in other states. 

SENATE BILL NO. 363: Senator Jacobson, District No. 36, 
stated that this bill established the minimum amount that 
must be deducted from an obligor's income under the child 
support income deduction act of 1981. She pointed out that 
in most cases where a provider must deduct 50% from his 
earnings for child support payments he or she will simply 
quit the job rather than pay the child support. This bill 
establishes a minimum of 25% so that a judge will have 
flexibility in setting the deduction between 25 and 50 
percent to avoid that problem of feeling it is more benefi
cial to just quit their job. This is simply a matter that 
something is better than nothing. 

THERE ~ERE NO PROPONENTS, OPPONENTS OR QUESTIONS. 

Senator Jacobson closed the hearing on SB 363. 

SENATE BILL NO. 241: Senator Keating, District No. 44, 
pointed out that this bill is a drug forfeiture bill and 
deals with the forfeiture of property that is legal property 
that may be obtained in a drug bust along with illegal 
property, that is the drugs itself. He stated at the 
present time ,the Federal Government can take onto itself 
that property belonging to someone who has broken the law 
and convert it into cash and put it into their account. At 
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the lucal level of government, sheriffs and police can do 
the same thing. The state has no forfeiture claim law on 
the books at the present time and the drug enforcement task 
force is instrumental in a number of drug bust enforcement 
and they have acquired property and yet they cannot move any 
of that money into a state special fund because there is no 
provision for it. This bill establishes that the net 
proceeds from a drug bust must be deposited into an account 
for the state special revenue fund to the credit of the 
Department of Justice. The account is to be used only for 
the purpose of drug enforcement. The money does not revert 
to the general fund. He stated that there is a provision 
for innocent persons. The convicted person is the only one 
that loses. 

PROPONENTS: MARK J. MURPHY, Attorney General's Office, 
submitted a copy of the forfeiture statute from Title 21 of 
the US Code, 21 Section 881. (Exhibit A). He pointed out 
that the procedural requirements are good and he urged 
support for this legislation. 

GARY J. CARRELL, Montana Criminal Investigation Bureau, 
Chief, for the Department of Justice, stated the drug 
problem in Montana is growing and the victims need protec
tion. He urged support for SB 241. 

OPPONENTS: ROBERT SCOTT, stated that Chapter 9 authorizes 
the forfeiture of the fruits of a life's work of tens of 
thousands of dollars value, unjustified, it is also counter
productive in that it removes much of the incentive to 
abandon use of the substance controlled. Also, application 
of the statute to possessory offenses is almost certainly a 
violation of the Eighth Amendment to the United States 
Constitution (prohibiting cruel and unusual punishment). If 
the intent here is to deprive the wrongdoer of his ill-got
ten gains which have been used to finance real or personal 
property, proposed subsection 44-12-102 (1) (i) MCA, as well 
as prc::csed subsection 4-12-102 (1) (g), are overbroad, 
unnecessary and should be deleted. He submitted written 
testimcny. (Exhibit B) . 

There were no further opponents and no questions. 

Senator Keating closed the hearing on SB 241 by stating that 
the State of Montana has been trying to find ways of funding 
the drug enforcement task force and to say that we have a 
problem in this state with drugs is an understatement. 
"Drugs is a very serious problem because we lack enforcement, 
because we lack the means of funding this enforcement. 
Montana is known as a drop state. We must do something 
drastic and serious and bring it to the mind of the criminal 
that drugs is a losing situation, he said. He urged that a 
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seriou~ ccnsideration be taken on this bill. The forfeiture 
money can be used to fight the enemy. 

ADJOURNMENT: There being no further business to come before 
the committee, the hearing was adjourned at 12:18 p.m. 

hairman 
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From: 

Re: 

Representative Ear I Lory, Chairman 
House Judiciary Committee 

Robert Runkel, Monitoring Specialist 
Department of Educational Services 

Testimony on Senate Bill 361 

Ed Argenbright 
Superintendent 

The Office of Public Instruction supports this bill requmng the Department of Social 
and Rehabilitation Services to develop a plan for providing services to emotionally 
disturbed children. Emotionally disturbed children often have extensive educational and 
treatment needs that can only be addressed through the cooperation of schools, com
munities, and state agencies. To achieve this cooperation, it is important that the 
population of emotionally disturbed children be identified and a comprehensive plan for 
services be developed. 

To further strengthen this bill, the Office of Public Instruction has two suggestions 
that the committee may wish to consider. First, public schools in \-1ontana already 
have in place a procedure for identifying emotionally disturbed children for ser' :ces in 
special education. This procedure includes a state and federally adopted delini tion. 
The determination of the emotional disturbance is made by a group of people called a 
"Child Study Team." The required participants on the team are established in state 
regulations. We feel that this is a sound process and that the teams' decisions should 
be recognized in the definition of emotionally disturbed children in Senate Bill 361. 
One way of accomplishing this would be to include Child Study Teams on page 3, line 
15 in the bill. 

Second, the bi.i requires the use of a nationally recognized classification system such 
as Diagnostic _,~j Statistical \-1anual of Mental Disorders, Third Edition (DSM III). It is 
important to- ~cognize that DSM III and special education regulations are not 
necessarily c0i,.;::J.tible. Children identified under one classification system may not fit 
the other classdication system. Since the purpose of this bill is to develop a compre
hensive and coordinated service plan, the effectiveness of the plan could be enhanced 
if the plan recognized the populations identified wi th each classification system. If 
line 18 on page 3 were to include special education handicapped, emotionally disturbed 
children, the bill would clearly communicate the intent for interdepartment coordination 
and the desire to include all children recognized as being emotionally disturbed. 

Affirmative Action - EEO Employer 
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It is our goal, if thls blll passes, to work diligently with other agencies to develop this 
comprehensive plan of services for all children. Schools are a central component of 
this plan and can offer effective interventions, both in and out of special education. 
Community and state agencies are a central component of this plan and are critical to 
the effectiveness of the services offered in education. Each of us know that we can
not do it alone. 

The Office of Public Instruction recognizes this bill as a pOSitlve step and does not 
desire to jeopardize its passage by suggesting the above changes. The suggestions are 
made in the belief that they would strengthen the bill by ensuring that the comprehen
sive plan to be developed would be certain to address the coordination of school, com
munity and state agency services for all emotionally disturbed children, including the 
616 special education emotionally disturbed children. 

mec2 
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,~MES W MURRY 

'IIll 29 \~ 

Box 1176, Helena, Montana -----------

ZIP CODe 5S024 
~06 442· ~ 708 

TESTIMONY OF ~I~ ~URRY ON SENATE BILL 338 BEFORE THE HOUSE JUDICIARY COMMITTEE, 
MARCH 18, 1987 

Good morning. For the record, my name is Jim Murry and I am the executive 
secretary of the i~ontana State AFL-CIO. We are here today to testify in 
support of Senate Si 11 338. 

Our labor federation strongly believes that the workplace should remain 
drug and alcohol free. Drug abuse and alcoholism can severely impair a 
worker's physical and mental performance while on the job. And the serious 
consequences caused by drug and alcohol abuse are harmful not only to the 
person involved, but also to family, friends and co-workers. 

However, it is important to understand that alcohol and drug abuse are illnesses 
and not crimes. Individuals suffering from these addictions deserve treatment, 
not punishment. 

Unfortunately, it has become all to common for employers in both the public 
and private sectors, to use arbitrary random drug testing as a method to 
screen all job applicants or as a condition of employment. 

, We strJngly oppose the use of random drug tests because they present an 
invasion of individual privacy and violate the constitutional guarantee 
against unreasonable search and seizure. In working towards a drug-free 
work environment we must also make sure we do not infringe on employees' 
constitutional rights. 

We support the amendment to this bill which eliminates random drug testing 
of existing emoloyees. Also, we agree with the amendment which requires 
employers to follow written guidelines that must be made available to employees. 

Employers need to be aware that drug testing procedures are not failsafe. 
False positives can Jccur at least 25 percent of the time. They can be 
~rigger~d jy S~C1 :~~mcn substances as COld medications, cough syrups, caffeine 
ana as~hma mea~c3:' ~ns. 3ecause of this high degree of inacc~racy, we jelieve 
that employees ~::~: oe falsely labeled as substance abusers or discharged 
wi thout cause. 

The Montana Sta:e ~F~-CIO believes that both workers and employers should 
continue working together to develop constructive solutions to drug and 
alcohol abuse. We do not believe that employers, who are increasingly caught 
in the hysteria surrounding drug use, should use improper or punitive testing 
procedures. 

We believe that Senate Bill 338 is a positive step towards creating a safe~ 
and productive workplace, while still respecting the rights of employees . 

., For these reasons, 'lie ask you to give Senate Bill 338 a "do pass" recommendation. 

PRINTED ON UNION MADE PAPER 
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Montana Nurses' Association 

(406) 442·6710 

-----------------------------------------------------
P.O. BOX 5718. HELENA. MONTANA 59604 

SB 338 

Mr. Chair, members of the committee, my name is Eileen Robbins, speaking on 

behalf of the Montana Nurses' Association, a labor organization with over 

1400 registered nurse members across the state of Montana. 

The Montana Nurses' Association supports SB 338 which, if passed, would 

regulate the testing of blood and urine of both employees and prospective 

employees. 

Job performance should be the deciding factor in the retention of 

employees. If an employee cannot perform a given job due to being high, 

stoned, drunk, or otherwise impaired on the job, the employer has every 

right and responsibility to insist on appropriate discipline. But 

testing should only be used after there is evidence through 

unsatisfactory job performance that an employee may be impaired. 

Blood and urine tests are not accurate unless there is evidence of 

impairment, oecause urine may test positive for a drug like marijuana 

days after smoking ~ joint. It is not the employer's business to hold 

in judgment an employees' actions during non work time, unless the 

employee's work performance suffers. 



The ~ont3:-'~ ~!:.:ses' Association supports SB 338 Cecause it is both unfair 

and unre::;'::::~::21e to force workers who are not even suspected of using 

drugs, and ·...:nose job performance is satisfactory, to sutmi t to degrading 

and intrusive urine tests. Innocent workers should not be treated as 

"guilty". 

~lNA also strongly opposes subjecting an applicant to a pre-employment blood 

or urine test as a condition of employment, because the tests are not an 

accurate measurement of an individuals ability to perform a given job if 

hired. 

MNA supports both amendments which are being offered here today, and 

believes that they make the bill FAIR TO ~lERYONE 

This bill is good for employees and emploj~rs because wrongful discharge 

lawsuits and grievances are increasing in number for alleged unfair or 

inaccurate drug tests; without guidelines, employers are exposed to great 

liability, and employees are susceptible to a humiliating and degrading 

exper ience. Wi th the passage of SB 338, an employer wi 11 reduce 

liability risks, have a good defense to actions related to drug testing, 

and will have objective criteria available for use in dealing with 

workers who r;ove work performance problems linked to use of drugs. 

The bottom ~lne is that employees who do not use drugs, although having 

nothing to hide, have the right to be left alone! 

I urge you give this bill a DO PASS r~~cmmendation with the inclusion of 

the amendments offered today. 

Respectfully submitted, 
Eileen C. Robbins, R.N. 
March 18, 1987 



SB-338 
(Proposing to Amend 39-2-304) 

STATEl1ENT OF DAN C. EDHARDS 
International Representative 

Oil, Chemical and Atomic ltJorkers International Union 
P.O. Box 21635 

Billings, MT 59104 
669-3253 

5efore the HOUSE JUDICIARY COMMITTEE, 9:00 a.m., March 18, 1987, Helena, MT. 

Good [ciorning: 

Hy name is Dan Edwards. I am an Inter!1ational Representative with the Oil, 

Chemical and AtoQic 1Jorkers International Union. I live in Billings, but my area 

of assignment includes the entire State of :Vlontana. I am also speaking on behalf 

of the l~or.tana State AFL-CIO on this Bill. 

The Oil, Cbemical and Atomic :"lorkers Internation2~ Union (OCAW) represents 

,J.;~;.;r()Aim:::l.telj 11 C, 'JOG ,-]orker::; in the: oil, cr.ernical and related industries. As 

3re 311 of y;u, ~CA~ is vitally concerned about the abuse of alcohol and drugs 

:"n:,u(' society. However, we are also vitally concerned that any policy or pro-

gra.'11 that jeals VIi th the testing of workers for alcohol or drugs be based upon 

a so:.;nd "probable cause" basis. 

Perhaps bef~re 1: go any further, I should briefly tell of [;]y background in 

this field. ::t<_:' to my transfer to Billings in the latter part of 1986, I ',Jas 

the Jirector _:' ,:c::i.lth and Safety for the International Union, located i.n Denver, 

Colorado. In "-::::.:. -::. :::a;:;aci ty, one of my areas of responsibility was to assist our 

Legal Department in the development of a just and reasonable position regarding 

testing of employees for alcohol and drugs by employers. For a period of nearly 

18 months I spent about 80% of my time doinr:; research in this area and assisting 

OCAW Local Unions across the Country in fighting unreasonable, unfair testing 

programs. This experience makes me qualified to address this most important Bill. 

-1-
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There is 3. '.-13.'le of hysteria sweeping the United States today surCQuuding .thi~. 

mat ter--and .:;~ . ....:~: . ,:Clder with the President and First Lady being the Head Cheerle::t,jer'.3, 

:~. "he evils of dnllr,s--:md they are evH--tbat very little Lc) 

being said ::lbC'\":: ~:-ie many problems that are found regarding the adoption of workplace 

drug testing progra~s. Problems that deal with the accuracy of the testing, of ~he 

accurate reporting of the results of drug testing, of persons exposed to marijuana 

smoke, but not smoking it themselves, testing positive, of the absolute necessity 

for reasonable "sensitivity" or "cut off" le'lels for determining that an employee 

has tested positive for drugs, and of the s~isTIa that can attach i':self to 3. i.-;cr~~<e:' 

ItJhen that worker is required to "pee in the bottle". 

First, I '"ant to :nake it very clear that OCA~\J does not support or condone in 

any ~·:ay l;/ha tsoever, the use of drl..,:gs or alcohol on- the- job, or coming to work under 

':.he influence of any substanCe. r:O'.'I'ever, unless it can be derronstrated by clear, 

objective evidence that a worker is impaired on the jOb, or that a worker's job 

, ;Jerfor:"ance is effected, we believe that i'l'orkers have L.e same rights as any other 

;~erican against unwarranted employer intrusion into an employee's private life away 

f'ror.1 the 'tJorkplace. IT IS NOT THE ROLE OF THE E1v]PLOYER TO 3E SOCIETY'S POLICS>iA:,j. 

That's what this Bill S3-338 is all about. 

The abuse of alcohol and drugs is not new. In fact, figures I have seen seem 

to indicate that 1n some areas the use (and abuse) of alcohol and drugs is actually 

:~c;c'Jr~e better informed about the hazards of their use. ~\Jhat is 

new, is the tec~.~ ~_;y to cheaply detect the metabolites of certain drugs in a persons 

body fluids. _.~ ~_,' sincere opinion, one of the major driving forces behind the rash 
c'';'' 

of drug testin~ ~ro5ra~s are the many company--most them brand new companies that 

'Jidn't even exist a fei-J years ago--ltJhich see BIG BUCKS to be made by selling in-

dustry drug testing programs. Drug testing kits for the initial drug screen can 

be found for under $5.00 each. Now any reputable drug testing company is going to 

require that a second test, using a different methodology be done to confirm the 

results since the tests used for the initial screening can have a high rate of 
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false-posi~~~~3. 

:Ja tion to re~': -..:.:.:~ ·:onfirmation testing to be done. I don't think it takes a real ~ 

genious to sec.' ·~3.t many companies, especially smaller companies, are net goi2".,; '~o 

bother to have the confir~ation testing done--especially since the confir~aticn 

testing is much more expensive ($75-100.00). They are simply going to fire the 

\.oJorker if they can. 

I used the ,lord "false-positive" just a minute ago. This term means that a 

test comes back as "positive" when in fact the drug or substance being tested for 

is not present in the sample. There are many reasons this can happen. Rather than 

::,a1:8 Y'Jur valuable time here today I ha"le attached a copy of a study done by the 

Center for Disease Control (CDC) which shows false-positive error rates as high 

as 66~~ in drugs commonly tested for. This scientific study was published in the 

Journal of the American Medical Association in April of 1985. If you take the time 

to read this study you will see why caution is necessary. 

A second thing about drug testing that most people aren't aHare of is that 

the drug tests we have been talking about do not detect the psychoactive ingredients 

in a person's urine--they detect the metabolites of the drugs. In some cases, most 

notably marijuana, the drug metabolites can remain stored in a persons body fat for 

many weeks. The ~etabolites do not cause impaired performance. In fact, all man-

ufacturers of drug testing kits are very careful to pOint out in their literature 

that a positi"re cest does not prove impairment, or under the influence. 

It is f',)e ::~e above reasons, that even when drug testing is done in "for cause" 

situations ee::".s);''.J.ble "sensitivity" or'tut off" levels must be established. The Oc.:\.:,' 

has spent a great deal of time and effort to determine what constitutes reasonable 

sensitivity levels for the drugs commonly tested for. Our Legal Department and 

Health and Safety Department collaborated with David Johnson, M.D., Professor of 

Internal Medicine and Pharmacology and Chief of the Endocrinology Section at the 

University Medical Center, University of Arizona College of Medicine, to arrive at 

reasonable sensitivity levels--these are attached as Appendix A. 
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There 3.r~ .. -.::-.... Jther pieces that were we here today to talk 

development 2:' .~2r.able drug testing policies between management and the 

Union, I 'tloui:: J :"~1 to. Since, however, my purpose here today is to urge this 

Committee to pass this modest piece of legislation, I will end my prepared remarks 

at this point. 

I would be pleased to answer any questions that members of the Committee 

might have. 

Thank you. 

Respectfully 

la~1 
Dan C. Edwards 
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-::>,~ ::::Ecwir.g levels of toxicity are reascr.able and shall ce L:tilizE:<:: 

as mini.~wl1 q~celines: 

~~he~~nes (dextro-amphetamines, methamphetamine and phentermine); 
Eetwee.rl 3 and 10 rricrcgrams t:e.r mil 

Barbituates (secobarbital, amobarbital, butabarbital, pentobarbital, 
phenolxirbi tal) : 

Eet'"eo--.n 20 and 60 rricrograms per mil 

Eenzodiazepines (diazepam, desmethyldiazepam, chlordiazepoxide, oxazepa~): 
Bet'"een 10 to 30 micrograms per mil 

Benzoylecogonine: 
Betr,.,eoJ1 6 and 60 micrograms per mil 

Carmabinoids : 
Bet'..;eoJ1 100 and 150 nanograms per mil 

!·:et..lcadone : 
3 to 10 ll'icrcgrarrs ;.::er mil 

t':et}-l.aqua lone: 
50 ll'ic:::-cgrarrs ;.::er mil 

Cpiates: 
liDrphine: 3 micrograms ;.::er mil 
Ccx:::eine: 10 micrograms ;.::er mil 
Phencyclidine: between 0.6 and 6 micrograros ;.::er mil 



Crisis in Drug Testing 
Results of CDC Blind Study 

Hugh J. Hansen, PhD; Samuel P. Caudill, PhD; D. Joe Boone, PhD 

• In response to questions about the reliability of the results of screening 
urine for drugs, we evaluated the performance of 13 laboratories, which 
serve a total of 262 methadone treatment faclliUes, by submlHlng prerefer
enced samples through the treatment facilities as patient samples (blind 
testing). Error rates for the 13 laboratories on samples containing barbitu
rates, amphetamines, methadone, cocaine, codeine, and morphine ranged 
'rom 11 0", to 94%, 19°k to 1000,,".0% to 33%, 0 0

", to 1000"',0% to 100%, and 
50.. to 100%, respectively. Similarly, error rates on samples not containing 
these drugs (false-positives) ranged from 0 0

", to 6%, 0 0
", to 37%, 0 0

", to 66%, 
0 0", to 6%, OOk to 70"" and OOk to 10%, respectively. These blind tests Indicate 
that (1) greater care's taken with known evaluation samples than with 
routine samples, (2) laboratories are often unable to detect drugs at 
concentrations called for by their contracts, and (3) the observed underre
porting of drugs may threaten the treatment process. Drug treatment 
'acillties should monitor the performance of their contract laboratories with 
quallty-control samples, preferably through blind testing. 

(JAMA 1985;253:2382-2387) 

FROM 1972 through 1981, the Centers 
for Disease Control (CDC). in eon
junction with the Sational Institute 
on Drug Abuse. conducted a profi
ciency testing I PT I program for 
drugs-of-abuse screening laborato
ries.' In this program. ten drug
spiked urine samples were mailed 
quarterly to each participating labo-

From the Clinicll Chemistry Ind Toxicology Sec· 
hon. Peffor_nee EVIIU81iOn Brlnch. 0iviIIi0n of 
Technology EVIluition Ind Assisllnce (Drs Hansen 
Ind Boone). Ind '''In.geft*It Development Ind 
Consu"ltion Division (Dr ClucilI). Laborltory Pro· 
gr.m Office. Centerl lor Dise ... ConlrOl. At ....... Dr 
Ha .... n ill now with the National Inslilute lot 
Occupational Salety Ind He.IIh. Centerl lot Dill· 
N" Control. Atlant •. 

Reprint requeltl to Cent.,. lOr 0; ..... Control. 
Bldg fl. Room 318, 1600 Clifton Rd HE, Allanta. GA 
30333 (Or Boone). 

ratory (each laboratory received 40 
"mailed PT" samples per year). The 
participants in the program tested 
the samples for the requested drugs 
and submitted a report for grading on 
each quarterly survey by the cutoff 
date. If at least 80% of the responses 
were correct, the laboratory was clas
sified as "satisfactory"; otherwise, 
the laboratory was classified as "un
satisfactory." 

Early in the program, allegations 
were made that some laboratories 
were not subjecting mailed PT sam
ples to the same testing procedures as 
their routine patient samples. These 
claims prompted two CDC studies in 
which data were collected through an 
alternative mode of PT -the blind 
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test. This mode of testing requires the 
use of a dedicated surrogate office to 
introduce the test samples into the 
laboratory without the laboratory's 
knowledge (for example, a physician's 
office or a drug treatment facility). In 
these studies (one in 1973, with 24 
laboratories, and another in 1975, with 
nine laboratories), results of mailed 
PT were compared with blind PT 
laboratory performance.' Although 
the percentage of drugs detected by 
laboratories in the two studies ranged 
from 76% to 100% (average, 98% ) on 
mailed PT samples. the percentage on 
blind P'I' samples for the same labo
ratories testing identical samples 
ranged from 11 % to 100% (average. 
69%). Additional CDC blind studies 
(an initial study in 1978 conducted 
with the assistance of the Federal 
Bureau of Prisons and another in 1980 
with the assistance of two treatment 
centers) provided results similar to 
those from the earlier CDC blind 
studies.' The percentage of drugs 
detected by the six laboratories 
ranged from 37% to 74% (average, 
61%). 

Supportive of the CDC blind stud
ies, other investigators have reported 
on blind studies that showed error 
rates of a magnitude comparable with 
those found by the CDC. In one such 
study, in 1976, Gottheil et ai' reported 
blind testing results for a drug
screening laboratory that detected 
only 65% of the drugs in the samples. 

Drug Testing-Hansen el 81 '! 



IIl1rPC'!4t'!I or thi!! rf'porl. thl' a('('eptan('1' 
l<amplinll plan~ U!led werl' dnillned to 
c1a!!lIiry lahoraloriell all .rceptabll' or 
unacceptable bll!ll'O only on their FNRs. 
Thill decision wall madl' bt'cause (a 15(" 
neJ{atives lended to occur much more 
rreQuently than falst'-po~itive8 and be
cause the results when presl'nted in this 
form are more amenable to comparison 
with results in previous sturlies. 

The acceptance samplinll planll (or t'ach 
rlrull or drull claslI are presented in Table 

2. ""hl'rl' " rppM'!I('nts thl' numt...r of 
I'ollitivl' ('halll'nlll'!I anri ,. represent!! thl' 
maximum numhc.-r of rlllllt'-nt'llativl'!I a 
laboralllr~' coulli have and still he:- cla!!!!i
lied all accl'ptable. AI!lo presented in Table 
2 arc tht' probahilitit's with which labora
tllril's with thl' allsociatt'd FNR would be 
4!Xpt'cted to bt' classified all aC('t'ptabll' 
ballt'd on the ('orrespondinll samplinjo! plan. 
Tht'sl' probabilities Ilivp an indication of 
how well the various samplinjo! plans 
shoulri pt'rrorm in di!l<'Timinatinll bt'tween 

Table 3.-Laboratones With Acceptable Pertormance' 

Drul CIt' Tou' No. of No. ('!!o) 01 LaborltortH 
Drul Claaa Laborltoneat WIth Accepub!e Pert_Ince 

Bart)iturll.' 11 1 (9) 

Arnphelarm- 12 o (0) 

Melhadone 12 fI (50) 

Cocaine 11 1 (9) 

Code.ne 13 2 (15) 

Uorphine 13 I (8) 

'LAboratorie ••• re considered acceptable 'or a par1icular drug based on the "attsticat design 01 the 1981 
blind lIudy. 

tTo enlure (with P:::.95) that laboratories with a lalse'neQalive rat. of 0.25 or more would be classified 
as unecceptable and 10 ensure (willi P::: .90) lhallaboratorie, with a lalse·negalive rale of 0.05 or lei. would 
ba classilied as acceptable, only laboratones subjeCted 10 at 1e .. 1 29 positIve challenges lor a given drug or 
drug ellISl _a included. 

-:" / -,' .,-::'" . .--l.
lahorat.orie!! witli varlou!! -FNRs. In8p,'(,' 
tion or Tahh> 2. _~m ~ho\lo' ~ha~ Wle ~ 
can be PXpec.'ted to classify (with P>.90l 
laboratories with an FNR of O.OS or less as 
acceptable and to classify (with P~O.lO) 
laboratorie~ with an FNR or 0.20 or ,""pat· 
er as acct'ptabll'. For ~xampll', a laborato· 
ry with an FNR of 0.05 for barbiturate~ 
would have a prohability o{ about .96 of 
rert'ivinlt an acceptable classification i Ie. 
rour or fl'wer ralse-nellatives in a set of ~ 
sample!! c:ontaininll barbiturates), whereas 
a laboratory with an FNR of 0.20 ror 
barbiturates would have a probability of 
only .10 of receivinll an acceptable classifi
cation. 

In the evaluation process, barbiturates 
and amphetamines were each treated as a 
class. The metabolites of methadone and 
cocaine were added to mimic a patient 
sample and were not treated separately. 
Morphine and codeine were treated sepa
rately. At the treatment facilities. the 
blind samples were intermixed among 
patienl samples and thereafter trea~ed 
exactly as patient samples. The number of 
blind samples entering the laboratory 
from any given treatment facility was not 
wealer than 10~, of the total number of 
samples submitted. 

Comparison of blind studies, 1973 through 1981, ahown as the percentage of correct responses on positive 
chalienges by drug: 1973. Centers for Disease Control (CDC), 24 laboratories; 1975. CDC. nine laboratories; 
1976, Jefferaon Medical College, one laboratory (see reference 4); 1978. CDC, lour laboratories: 1980, CDC, 
two laboratories: 1961, CDC, 13 laboratories. (Supporting data for this figure contained in Table 4.) 

" 5; 
c: 

i 
II a: 
~ 
~ 
i 

1'973 1'975 

100 

80 

Amphetamine 
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~ 1976 0'978 1980 1'981 

Morphine Barbiturates Methadone 
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RESULTS 
The number and percenage of lab

oratories whose performance was 
found acceptable on a particular dru~ 
accordin~ to the acceptance sampling 
plan described in Table 2 are shown 
in Table 3. A graphic comparison by 
drug or drug class oC the overall 
correct response rates of the 13 labo
ratories in the 1981 CDC blind study 
with those obtained in the aforemen
tioned five previous studies is pre
sented in the Figure. with supporting 
data summarized in Table 4. 

A summary o( results on positive 
samples by drug (or each laboratory 
in the blind study is provided in Table 
5. Similarly. a summary o( results on 
positive samples used in mailed PT 
surveys 1979 II through 1981 J are 
listed by drug for each laboratory in 
Table 6 (quarterly surveys are desig
nated by a number I through IV). 
Although not listed. there were at 
least 36 non-drug-containing (nega
tive) samples for each of the drugs 
per laboratory in both blind and 
composite mailed PT surveys (except 
for laboratories B anc . in the mailed 
surveys). A summary of correct 
response rates on both positive and 
negative samples is listed in Tables 7 
and 8 for the blind study and for the 
composite of mailed surveys. AlIlabo
ratories in the study had satisfactory 
scores in the mailed PT survey before 
the blind test was performed. 

For the drugs used in the evalua
tion. an increase in correct response 
rate on positive samples with in
creased drug concentration was sug
gested by a Xl goodness-of-fit test for 
the drugs-barbiturates (P<.OO2), 
morphine (P<.OO8). and codeine 
(P<.OO9)-test results were not sig
nificant for o-amphetamine and 
methadone; methamphetamine and 
cocaine did not have a range of con
centrations amenable to analysis. 

COMMENT 

The results presented in this article 
show that the laboratories in the 
study missed a substantial number of 
the drug challenges. While the results 
reflect serious shortcomings in the 
laboratories. the laboratories are only 
a part of a complex picture involving 
also the treatment centers. the 
clients, and the local, state, and feder
al governments. As early as 1972, 
Finkle" mentioned the lack of com-

Teble 7-Companaon 01 LlbcntOt)' Perlorma~ on ~h .......... F.lQIIl .. 
Blind Study Ind Mailed Surwyl .• 

..... .....,. MIIM" 

A_ ........ A_ ... eM A_ ....... f A"., ... CI''' 
~., ~"I CM. ".,.... CNIofI ... eM, ,,~ ... 

Drvt CI ... ,., LIIIotltory .... .... ,., LIIIotator, .... .... 
Setbtural •• 35 " II·§ 3e 88 82·100 

~mNI 44 31 o-al ,.. ee 82·100 

MelhedOna 41 88 117·100 32 100 87·100 

Cocaine 32 ,., ().IOO 28 N 87·100 

Codeinet 37 45 ().IOO 30 81 &8·100 

~t 38 38 ()'85 30 .. 88·100 

'CotTacl 'aaponae "I .. (eRR.) tor 13 .boralonel II !he Cent ... lor 0iN, .. Control 1 •• 1 dill: 1 Q8 , 
blind .tuay and mailed proficiency I .. bng (PT) .urvav- 1878 • through 188 1 1 (quartetly IUMI)'S are 
dllIQNlad by INI n~ I ttwougI\ IV). Laborllory A did not partidpll' in mailed PT _y lor 1881 I. 

tSennea 101 !hea. druga _. not oIIetad by laboralory F. 

Table 8. -Comparison of Laborltory Per10rmance on Negative Samples From 
Blind Study Ind Mailed SurveYI' 

Bind StudJ Milled PT 

A".'18' No. of A".80· CAR A".rl" No. of A".rIO. eRR 
Drvo or eNllen ... CAR, "..-.., CIIa"'n,,1 CRR, Ranv·, 

DrvV CI ... per Laborltory .. .... ,., Labo'itory .. .... 
Serbilurat •• 53 100 94'100 38 100 98·100 

Amphel'miMI .8 87 83-100 11 e9 87·100 

M.lhedona 51 88 34-100 43 100 88·100 

Cocaine 81 IK) 84·100 48 100 e8-100 
• 

Codeinet 65 IK) Q3'100 44 99 85·100 

Morphinet 58 88 IJO.l00 44 N 82· tOO 

'CotTacl ,esponse r.te. (O'IRa) tor 13 Iabor,Iorie. in the Cent ... lor Oiseu. Control leal dlla: 1981 
blind .tudy end ma.led profICiency leating "",e~ 1979. tlvough 1881 1 (quarter1y aurvey. are desionated 
by numbers 1 through IV). Leboratory A did not participale in mailed profICiency tesling aurvey 1981 I. 

tService lor these drugs _. not ofterad by laboralory F. 

mon standards or operational guides 
among treatment facilities and the 
absence of "regulations" for analyti
cal practice in the laboratories. Our 
observations confirm that little has 
changed even a decade later; con
tracts between treatment facilities 
and laboratories lack uniformity in 
minimum reporting levels, minimum 
quality-control requirements, and re
porting procedures for results. Some 
treatment facility directors were 
knowledgeable about the content of 
their laboratory contracts, but others 
appeared to have only superficial 
knowledge of the contract or had no 
written contract at all. 

A possible factor in laboratory 
behavior resulting in the high level of 
false-negative errors reported herein 
may be laboratory perceptions of the 
kind of results that substantiate 
progress in the treatment setting. 
Specifically, negative results are an 
indicator of successful treatment and 
the compliance of the patient as well. 
In addition, they justify the public 
expenditures for such types of treat-

ment, decrease laboratory costs. and 
reduce the likelihood that legal means 
will need to be pursued. 

The laboratory behavior leading to 
low correct response rates on blind 
samples and generally higher correct 
response rates on mailed samples 
does not appear 10 be the avoidance of 
testing ("sink testing") in the blind 
studies; rather, the data suggest less 
sensitive testing. For example, 
methadone has the highest correct 
response rate Cor both blind and 
mailed surveys, whereas ampheta
mines have the lowest for both sur
veys. This agreement in both testing 
modes suggests that the minimum 
reporting levels are higher (less sen
sitive) in routine testing than in 
mailed PT. Less sensitive testing may 
be the primary factor responsible for 
the high FNRs and comparatively 
lower FPRs. Less sensitive testing 
(which means that more drugs will be 
missed) may result from methodolog
ical design, personnel problems, or 
the reimbursement process. Because 
contraets aTe generally awarded to 
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E 
TESTAMONY OF LYNN B. HETLAND, PhD 

BEFORE THE JUDICIARY COMMITTEE OF THE 
~ONTANA STATE HOUSE OF REPRESENTATIVES t", 

:J -/3~B.1 
S~ __ ~3·(t 

.. ----
Amendments to Senate Bill ))8 

March 18, 1987 

Mr. Chairman and distinguished committee members I am Dr. 

Lynn Hetland, a PhD Toxicologist from Billings, Montana. I am 

testifying on my own behalf as a concerned citizen and as a 

proponent of SB JJ8 as ammended in your current draft (which 

incorporates recent changes proposed by the A.C.L.U.). I have 

directed medical laboratories in Billings over the last ten 

years and in that capacity have been intimately involved with 

drug testing; particularly, drug screening in clinical and 

forensic cases. My remarks today are focused on technology

related issues and the "state of the art" of drug screening as 

it currently exists in 1987. 

Even though our ability to detect drugs and measure their 

concentrations in biological specimens has evolved into a high-

ly sophisticated and reliable science and technology, there are 

intrinsic limitations with drug screening tests and errors are 

inevitable. Sources of error include the presence of other 

substances in urine, contaminated specimens, mislabled specimens, 

and laboratory performance errors, especially in mass screening 

programs. 

Drug screening errors lead to two types of misinformationl 

false-positive and false-negative test results.' A "false-

positive" is the reporting of a positive result when the drug 

s.ought is not present . False-positive reactions may occur, for 

example, when "over-the-counter" drugs cross-react in drug 

screening systems (RIA & EMIT) that are designed to detect 

stimulants, or sedatives, or narcotics. The active ingredients 



f 

in commonly used, non-prescription, nasal decong~stan;s and other 
, /. ~ -~~- ~ 1 _ __ ~' .;f 

cold and fl~ remedies, or minor pain medications may be mis-

ident~: ~~d as amphetamines, or marijuana, respectively. 

A "false-negative" occurs when the drug of interest is present 

but not Jetected. False-negative reactions may be due to faulty 

specimen collection, storage and handling, or analytical error, 

or specimen adulteration. 

Because of increased drug screening activity across our 

country, many existing laboratories are being flooded with 

samples, and new laboratories are spring~ overnight to take 

advantage of this lucrative market in which millions of specimens 

will be tested. Data from quality assurance programs suggests 

that drug screening performance ranges from very poor to very 

good. In one such study, conducted by the Center For Disease 

Control, in which known drugs were added to urine and submitted 

for analysis as u:-outine specimens", the error rate in labora-

tories ranged from 11 to 100%. Most errors were false-negatives, 

but false-positives were present at significant rates as well. 

In view of the problems associated with drug screening 

procedures, the issue of independent confirmation of "positive" 

drug screen results is critical! All "positive" tests should 

be confirmed by an alternative analytic method. 

Technology traps people and they begin to serve the tech-

nology ~ore committedly than it serves them. Such entrapment 

is aided ty a refusal to be critical in the face of flawed 

technological approaches. I encourage you to support SB JJ8 

and the modifications which are before you. 

Mr. Chairman, this concludes my prepared testimony. 

Pn.e;e 2 



Legislative Fact Sheet 

SENATE BILL 

WF A I R N E S SIN D RUG T EST I N GD 

SB. ~~~ amends existing law on the use of lie detector 
testing (polygraphs) to include guidelines for the use of blood or 
urine tests as a condition of employment (Section 39-2-304 
M.e.A.). 

The new section states that in order to require a blood or 
urine test, an employer must have reason to believe, ~ 
demonstrable'·evi:de:nce, that the emplo·'c.:e was impaired on the job 
due to illegal drug use, and that his ~er impairment presented a 
safety risk. 

If this threshold is satisfied, and the employee tests 
positive for drugs, he/she must be allowed a "confirmatory" test 
and the opportunity to explain the results. 

Drug testing guidel ines are needed in Hontana, by employees 
and employers alike, for the following reasons: 

A. VIOLATION OF CONSTITUTIONAL STANDARDS 

-blood and urine tests are considered "bodily searches" under , 
the Fourth Amendment's prohibition against unreasonable 
searches and seizures. 

-tests should be limited to workers who are re=sonably 
suspected of illegal drug use on the job. 

-indiscriminate testing is un-American: 
treat the innocent and guilty alike. 

it is unfair to 

-Although the u.S. Constitution does not apply to private 
employers, the Montana Constitution guarantees a Duch broader 
protection of personal privacy and should protect our 
citizens against the abuses of unrestricted drug testing. 

-numerous drug testing programs of public employees 
(firefighters, customs agents, school teachers, prison 
guards) have been invalidated as unconstitutional. 

B. UNRELIABILITY 

-the most commonly used urine test (EMIT) results in a "false 
positive" as much as 30% of the time. 

-urine tests commonly confuse cold medications, headache' 
remedies and even some foods for illegal drugs. 



-d i :-'~ -: spec imen bot tIes, poor lab techniques, and mix-ups in 
the ':hain of custody" can all result in faulty tests. 

-follow-up "confirmatory" tests are rarely done, despite the 
fact that the employee's job is on the line. 

C. UNFAIR TO EMPLOYEES 

-giving a urine sample can be a humiliating and degrading 
experience -- the employee must urinate while being closely 
observed by another person -- and yet failure to take the 
urine test results in dismissal. 

-long-time employees with good work records are being fired 
on the basis of a single and often inaccurate test. 

-dismissals due to a "false positive" result can plague an 
employee for the test of his/her working life. 

- eve n i f the res u 1 tis n..e.gg.tiY~, sus pic ion its elf can c a use 
the employee irreparable harm. 

D. EMPLOYERS NEED GUIDELINES 

-wrongful discharge and bad faith lawsuits are assaulting 
employers in increasing numbers; a growing number of these 
suits are filed by employees fired for what they contend were 
unfair or inaccurate drug tests. 

-without guidelines, the employer is exposed to great 
liability. 

-the proposed amendment will provide guidelines and reduce 
this risk: an employer who has followed the proposed 
procedures will have a good defense to these actions. 

E. ISSUE OF PRIVACY 

-uri~~ tests don't measure current 
perfcc~ance should be the bottom line. 

• . +l m pal r m e':1 '- - - job 

-url~alysis cannot determine ~ a drug was ingested -- what 
happens on Saturday night is not the employer's business. 

-people who don't use drugs may have "nothing to hide," but 
under our system of government they have the right to be left 
alone. 

2 



International B'Js "";S5 \-1achines Corporation 

March 18, 1987 

House Judiciary Committee 
Chairman, Rep _ Earl Lory 
Montana State Legislature 
Helena, Montana 59601 

Subject: Drug Testing Legislature 

Re: SB 338/02 

Dear Mr _ Chairman: 

100 North Park Ave, 
Helena, Montana 59601 
406/444-5000 

I BM appreciates and supports your efforts to legislate standards for 
administration and use of drug testing by employers in the State of Montana_ 
We are supporting efforts of a similar nature in other states at this same 
time. We believe that legislation such as you are considering serves a crucial 
role in balancing the needs of the state employers for a drug free workplace 
and citizen concerns over due process and individual rights. 

We respectfully wanted to express our concern and reservations however over 
the restrictions you may be considering regarding pre-employment screening 
of future employees. This is an essential element in our overall company 
efforts to ensure a drug free workplace, and should not be limited to 
narrowly defined job categories. I n addition, we have discovered applicant 
screening by employers can have a major positive effect in encouraging young 
applicants who are now entering the workforce to appreciate and possibly 
reevaluate their use of drugs in the future. 

We hope you would consider amending this part of the bill. We would be 
willing to discuss our views directly with you if you think this would be 
helpful to the Committee, even though we were unable to attend your hearing 
today. Thank you for your consideration. 

Respectfui~\ yours, 

, '7 _'I 7 

"f), " ~A /~ ? (/ /,--CL '¢-- .7/ ~" t/' 
R. R. Romney 
Branch Manager 
South-West Marketing Division 

R R RIOl HV5. 31887.3 
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c
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lh

e
 

h
a
z
a
rd

o
u

s 
m

a
tc

rl
a
l 

re
le

a
se

 
(e

.!
1 .
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c
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c
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 t
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p
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d

 
rl
'l
lI
t"
',
"l
It
~l
h'
p 

to
 

In
a

k
t'

 
H

'a
:,

u
ll
,d

d
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Q
Il

:i
 

w
it

 II
 

th
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 m
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is

 1
I0

t 
il

l 
\'

io
l:

tl
lo

n
 

01
 

th
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c
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b
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c
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c
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 l
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ra
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n
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p
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ra
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n
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b
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 c
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 l
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 d
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 c
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 b
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 p
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b
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ra
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p
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B

x
e
e
p
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a
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y
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d
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p
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u
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n
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 l
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 c

o
n
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d

c
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a
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T

h
e
 

ra
ll

ru
a
d

 
w

il
l.

 
to

 
th

c
 (

'x
te

n
l 
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·c
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;s

ar
y 
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r 

tr
c
a
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c
n

t 
a
n
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h
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v
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l 
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e
 

ra
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C
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p
e
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d
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cO

ll
tr

o
l 
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e
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p
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y
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h

o
l 

u
r 
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p
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b
· 

k
m
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T

h
e
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o
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u
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u
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y
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e
 
p

u
rp
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f 

m
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n
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in
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11
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l "

,e
n

t 
n

e,
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x

e
"p

t 
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s 
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 b
e 

p
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v
ld
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d
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lI

H
h'

r 
p
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n

q
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h
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2

) 
o

[ 
th
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io
ll
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Ih

e 
el

ll
p
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y

ee
 

w
il

l 
b

e
 

r(
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u
rn

e
d

 
t.o
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c 

o
n

 
th

e
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OJ
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np
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o
f 
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A
P 

C
u

u
ll
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lo
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p
p

ru
v
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o
 r
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ll
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l 
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' 
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c 
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a
y
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o
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b

e 
u

ll
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;o
n
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ly

 w
it

h
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o
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ld
u
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e
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[ 
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T

h
e
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 p
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I h
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ll
li

d
cl

Il
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u

n
sl
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)
 

T
h

e
 

e
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y
e
e
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d
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le
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m
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d
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g
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n
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h
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b
e
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n
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n
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o
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n
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o
h

o
l 

o
r 

d
ru

g
·r

r ·
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 d
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p
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h
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v
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p
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b
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e 
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 c
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p
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at
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T

h
e
 p

o
li
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 p
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v
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th

a
t.
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II 

a
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v
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k
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b

e
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 c
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ra
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a
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h
e
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u
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n

g
 n

O
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u
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o
u
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ll
ie
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F
ed

er
o
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R
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 D
O

T
 

W
h

en
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h
e
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m
p
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y
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e
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0
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 d

u
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o
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h

U
e

 
u

n
im

p
a
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e

d
 

n
u
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o
tl

u
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e
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c
o

m
p
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a
n

c
e
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h

 t
h

e
 r

a
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a
d

's
 a
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o
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o

l 
a
n

d
 

d
ru
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b
p
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 r
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a
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 l
h
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ra
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b
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 c
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ra
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v
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p
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y
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H
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h
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 r

a
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a
d
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o
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o

w
in

g
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n
 a
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o
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e
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u
n

d
e
r 
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o
r 
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ra
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a
d
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l
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O
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g 
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su
h
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. d
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ti
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a
n
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p
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c
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c
m
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c
O
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p

ro
c
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· 
d
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. 
(1

) 
T

h
e
 

at
l,

·!
: .

. d
 

v
lo
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ti

u
n

 
lI

lu
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cO

ll
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I h

e
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lI
ti

u
lI
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[ 
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ll
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il
! 

o
a
d

 
o

s 
a 

re
su

lt
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[ 
a 

re
p

o
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 h
y

 a
 

c
o

·w
o

rk
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r 
th

a
t 
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te

 
el

ll
p

lo
y

el
' 

w
a.
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a
p

p
a
re

n
tl

y
 

u
ll

sa
[e

 
to

 
W

O
I k

 
w

it
h

 
o
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W
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S
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o

r 
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p

e
a
r .
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to
 h
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I 
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o
n
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[ 

Ih
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 p
a
rt

 
o

r 
th

e
 

ra
ll

ro
a
d
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a
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o
h

o
l 

a
n

d
 

d
ru

g
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le

s.
 

(2
) 

H
 

lI
l!

' 
ra

il
ro

a
d
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('

p
r(
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e
n
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v
e
 d

e
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n
n

h
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h
a
l 
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m

p
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y
c
e
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l 
v
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o
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th
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ra
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a
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w
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v
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e
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m
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y

e
e
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k
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a
c
c
o
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a
n

c
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w
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h
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s 

e
x
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n
g

 
p

o
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H
I 

p
ro

c
e
d

u
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(3
) 

T
h

e
 

e
m

p
lo

y
c
e
 

m
u

st
 

e
te

e
t 

to
 

w
ai

v
e 

in
v

e
st

ig
a
ti

o
n

 a
ll

 l
h

e
 r

u
le
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h

a
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e
 

n
n

d
 m

u
st

 c
o

n
ta

c
t 

th
e
 F

;A
I'

 C
o

u
n

sl
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o
r 

w
it

h
in

 a
 r

e
a
so

n
a
b

le
 l

Ie
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o
d
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p
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ie
d

 b
y

 
th

e
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o
li

cy
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(4
) 

T
h

e
 R

A
P

 C
o

u
n

st
!l

o
r 

lI
ll

ls
t 

se
lH

'd


u
le

 n
e
c
c
ss

a
ry

 I
n

te
rv

lc
w

s 
w

it
h

 I
 h

e
 e

m
· 

p
lo

y
ee

 
a
n

d
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m

p
le

l.
e 

n
n

 
c
v

a
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a
tl

o
n

 
w

it
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in
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 c

a
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n
d

a
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d
a
y
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o

f 
I h

e
 d

a
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n

 
W

h
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h
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e
m

p
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y
e
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ln
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e
 

e
o

u
n
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o
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w

it
h

 
a 
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u
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a
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o
n

 
u

n
d

e
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e
 

p
u

ll
ey
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u

n
lt
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It
 

b
e
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n

H
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C
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o

 f
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[e
r 

th
e
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y
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h

e
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a
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m
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a
d

l 
en
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n
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'e

ss
ar
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a
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 m
u
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 b

e
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O
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p
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d
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 d
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y
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c
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l(
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a
l 

o
r 

c
il

l'
n
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c
a
l 

d
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P
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d
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 p
il
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o
ll

U
l 

o
r 
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d

ru
g

 
o
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b

y
 

a
n

o
li

ll
'r

 
it

l"
fl

tl
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a
n

d
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n
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 m

"
n
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l 

o
r 

p
h

p
ie

a
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d
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"r


lI
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r 
it
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'u

l\
 t

il
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ti

le
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u
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p

 
ll
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a
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o
h

o
l 

O
f 

d
ru

g
s
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p
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a
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lu

a
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l:
lt
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th
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[
o
l
l
o
w
i
l
l
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c
o

n
d
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n
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a
u

d
 

p
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U
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a
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p
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T
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ll
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d
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p
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P
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H
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SUBMITTED BY BRIAN A. JUDY. NRA NW STATE LIATSOS .~ ___________ M__ _ __________ _ 

~fY NM1E IS BRIAN JCDY. I AM TilE NRA LEGISLATIVE LIAISON FOR THE 

NORTHWEST REGION AS WELL AS A LIFE MEMBER OF THE NATIONAL RIFLE 

ASSOCIATION. ON BEHAl.F OF THE 25.000 ~RA MEMBERS IN TilE STATE OF MONTANA. 

I WOULD LIKE TO THANK THE CHAIRMAN AND MEMBERS OF THIS COMMITTEE FOR THE 

OPPOKTUNITY TO SPEAK IN SIJPPORT OF SENATE BILL 121. TilE FIREARMS DEFECTLESS 

PRODUCT LIABILITY BILL. 

PRODt:CT L L\8 I Li TY I S AN I SSliE OF GROW I Nl; CONCERN rNA NUMBER OF 

INDUSTRIES AND RECEATIONAL ACTIVITIES, BUT NO AREA IS THREATENED MORE THAN 

THE OWNERSIIIP Mal USE OF FIREAmfS BY LA\\i-ABlDING CITIZENS. BECAUSE GU:~ 

PROHIBITIONISTS HAVE BEEN LARGELY UNSUCCESSFUL IN THEIR LEGISLATIVE ATTEMPT 

TO EFFECT GUN co~nROL. THEIR LATEST TACTIC IS TO IMPLEr.IENT vrrnw\J. GUN HANS 

THROUGH THE COURTS. 

IN A ~';U~HlER OF STAES. ANTI·GUN LA\'IYERS IIAVE FILED LAWSUITS 

AGA I NST I!A~m(j(j:~ :-.1ANtJFACTURERS. ALLEG r t\(J THAT HANOGUNS ;\f~E UNREASONAALY 

DANGEROUS PEP ');;. ,\~n THAT. AS A CONSEQUE:\CE. A ~A~\JFr\CTDRER SHOULD 8E HELD 

LIABLE WHE~, ::.\\n(~(JN IT PRODUCED lS USED IN THE COMMIssror-: OF A CRIME. 

ABOUT 25 TO ,;cl !)[,' THESE CASES IIAVI': r:EEN FILED TO !lATE. 

THE BASIS FOR THESE "DEFECTLESS PRODUCT" CASES IS AN ASSERTION 

TIIAT TRADITIONAL PRODUCT LIABILITY LAW--WHICII ALLOWS SUITS AGAINST FlHEAHM 



, /- " 
/·!MlUFACTURER', .': ,'llOSE I~UURED rw FIREARMS WHICH .\RE DEFECTrVE rr-. DESi(l~ OR 

~i\:;';t,\CTI;HE \'; HE EXTENDED TO INCLUDE THE ~OTro~ THAT A fL'\DGL:-'< IS 

DEFECT:VE 1\)I:)[C~ SIMPLY BECAUSE IT COULD POTENTr.~LLY HE liSED TO O,I;SE 

I ~JI;HY ()R llF,.\ [11, 

TO PROVE TIIAT THE IJES I GN OF A HANDGUN I S THE PROX 1:>I.HE C.\USI:: OF 

INJURY OR DEATH. PLAINTIFF'S COUNSEL WILL RELY UPON THE TESTI~ONY OF 

CRDIfNOLOGISTS AND SOCIOLOGISTS TO PRESENT DATA ON TilE N\l~1BER (IF INJLJRTES 

AND DEATHS RESULTING FRO:>f THE USE or HANDGUNS, nns IS THE SAME DATA THAT 

GUN CONTROL ADVOCATES USE IN Tl:EIH ATTE~IPTS TO CONVINCE LEGfSLATURES THAT 

GUN CONTROL LEG [SLATION SHOUL[) BE ENACTED, IT IS CLEAR THAT THE MOTIVE OF 

PLAINTIFF'S LAWYERS IN BRINGING "fJEFECTLESS PRODuCE" LITIGATION AGAINST 

HANDGUN MANUFACTURERS IS TO ACHIEVE IN THE COURTS WHAT TilEY HAVE FAILED TO 

ACHIEVE fN TlIE LEG ISLATt:RES, 

THIS OVERT ATTHtPT TO ,)t:DICL\LLY "ENACT" GL\ CmJTfWL LECiIslxrroN 

CAUSED COUfHS TO REGULARL'l nrSPENSE WITH THE "OEFECTLFSS PRODUCT" CASES. 

MARYLAND coeRT 'W APPEALS RULED THAT LAWSU ITS C't' t:R [ME VIeT WS COULD BE 

BROI;GHT .\(;AI:\ST ~!ANUFi\CTljf{ERS OF SAT1;r\f)AY \'lGH1 SP[CIALS. THEIR DECISiO:-J 

\'I'AS BASED (IPON' THE THEORY THAT HANDGU~S ARE ., DEFECT IVE" S [NeE THEY ,\RE 

PRPIARILY ('.':lED Tn CmIMI'[ CRE,lES AND T}IKi' Tm: IHSTlnHlJT1O~ OF !I/\NUGUNS IS AN 

"ULTRAI{AZAR[)()V)\CTrVI~Y, " 

SPOKES~AN FOR r'If': ;-';ATfO:-lAL COALITION TO i3AN HANDGUNS HAS ST,\TED TH.\T THEY 

CAN NOW FIGHT ,\ n~O-FRONT DATTLE IN TIlEli'< ATTE~IPT TO IIAN IIMlJCiliNS. TilEY 

rREO I CT n·!.H NU:\1BEROUS CASES WILL CO~E UP ACIWSS THE C()[)NTRY W n'H COURTS 

LOOK I NG TO TlIE MARYLMD DEC I S ION FOR D WECT ION. 

-2-



filE RMHFICATIO:-'S OF THE KELLEY DECISIOr-: HAVE ALREADY BEE~ SEEN 

AS [)EFENOE~T G. I~DUST!UES WAS FORCED TO FILE UANKRt:l'TCY A:-;ll IS :~(lT OUT 

OF BUSINESS. r~ AN EFFORT TO ~IP THIS STRANGE TWIST OP TORT LAW IN THE 

BUD, AND PROTECT TilE FUTVRE OF TilE SHOOTI~G SPORTS, THE NATIONAL RTFLE 

ASSOCIATfON WOULD LIKE TO SEE DEPECTLESS PRODUCT LIABILfTY ~EG[SLATIOS 

PASSED IN EVERY STATE LEGISLATURE ACROSS THE COUNTRY. MANY STATES HAVE 

ALREADY ENACTED THESE BILLS, fNCLUDING IDAHO, NEVADA. AND CALIFORNIA IS THE 

WESTERN UNITED STATES. 

SENATE BILL 121 WOULD ASSURE THAT NEITHER FII\EARMS NOR AMMU~ITION 

COULD BE DEEMED DEFECTIVE IN DESIGN ON THE BASIS THAT THE BENEFITS OF THE 

PRODUCT DO NOT OUTWEIGH TilE POTENTIAL DANGER. S8 121 WILL IN NO WAY, 

HOWEVER, AFFECT PO DUCT LIABILITY ACTIONS BASED UPON IMPROPER DESIGN, 

MANUFACTURING DEFECTS. NOR NEGLIGENCE ON TilE PART OF TilE PROVIDER. 

IN CLOSING I WOULD LIKE TO NOTE THAT WE HAVE RECEIVED NUMEROUS 

LETTERS A~D TELEPIIO:-iE CALLS FRml (lUI{ l-IEMBERS IN MONLiSA ASKING THAT WE 

ASSIST IN SECURING PASSAGE OF S8 121. 

ON BEH~LF OF THE NRA MEMBERS AND GUN OW~ERS IN MO~rANA, I WOCLD 

LIKE TO THANK THE CO~1.\iITTEE FOR THE OPPORTUNITY TO DISCUSS SB 121 WITH YOU 

TODAY, AND ENCOURAGE YOUR SUPPORT OF TillS IMPORTANT LEGISLATION. 

-3-



21 § 880 FOOD AND DRUGS 
Note 10 
to. Supprn~lon of e"lden~e Where suhsequI'no :atatements made by ..., 

Where inspect inn of defendant', prem- dE'fendant wpr" drrl'cflY-"~II.eti tg....~~-~~ __ "'
Isps was ('ondue!,'d f.dlowing is,ullnce of matinn gnthered hl' Drug Enforcement . 
Inspection warrant under this sect inn, Agency enmplian(~e ottkers as result of 
in~Ji~_~('ti\ln was Hmite41 til administrRtive illegal :oieareh ot' {left·ndnnt's pharnlacy, 
In"pe"lion lind was l'on.lucte,\ in aCl'ord- defendant wn" entitle,j to 8uppre".lon of 
ance with this sE'etion, nn)' mnttpr. rE'- "lIcll statement,. {',~. ". Enserro, D.C, 
'"ealed by 1-11('11 Insp,'dinn were no! suh- :-:,Y.19i5, 401 F.~upp. ~OO. 
jed to snpprpsHinn In "rilJlinnl prnceed-
Ing. e.~. \'. I'rendprJ,rRst, Il.C.Pn.19ii, 
436 F.Hupp. 1)31, ntrlrme(1 ;, .... ; F.2d 00. 

§ 881. Forfeitures 

Property .ubje~t 

(a) The following :-;hall be Rubject to forfeiture to the United 
States and no property right shalI exist in them: 

(1) AlI controlled substances which have been manufactured. 
distributed, dispensed. or acquired in violation of this subchap
ter, 

(2) All raw materials, products. and equipment of any kind 
which are used. 01' intended for use. in manufacturing, com
pounding, processing, delivering. importinll, or exporting any 
controlled substance in violation of this SUbchapter, 

(3) All property which is used, or intended for use, as a con
tainer for property described in paragraph (1) or (2), 

(4) All conveyances, including aircraft. ,-ehicles, or vessels. 
which are used, or are intended for use, to transpor,;. or in any 
manner to facilitate the transportation, sale, receipt, possession, 
or concealment of property described in parallraph 0) or (2), 
except that-

(A) no conveyance used by any person as a common car
rier in the transaction of business as a common carrier 
shall be forfeited under the provisions of this section un
less it shall appear that the owner or other person in 
charge of ,:uch conveyance was a consenting party or privy 
to a violation of this subchapter or subchapter II of this 
chapter; and 

(B) no conveyance shall be forfeited under the provi
sions of this section by reason of any act or omission estab
lished hy the owner thereof to have been committed or 
omitted by any person other than such owner while such 
conveyance was unlawfully in the possession of a person 
other than the owner in violation of the criminal laws of 
the United States, or of any State, 

(5) All books. records, and research, including formulas, mi
crofilm, tapes, and data which are used, or intended for use, in 
violation of this subchapter. 

(6) All moneys, negotiable instruments. securities, or other 
things of value furnished or intended to be furnished by any 
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Ch. 13 DRUG ABUSE PREVENTION 21 § 881 
- . ')'" 

person in "x"hange fur a controlled substance in violation'oC 
this suLl'i::qJtel', all proceeds traceable to ::!uch an exchange, and 
all mone::~, negotiable instruments, and securities used or in
tended :0 L.~ u::!ed to facilitate any violation of this subchapter,' 
except that no property shall be forfeited under this paragraph, 
to the extent oi the interest of an owner, by rea,;on of any act 
or omission establi"hed by that owner to have been committed 
or omitted without the knowledge or consent of that owner, 

Selaure punullnt to Supplemental Hulea for Certain 
Admiralty and ;\Iarltlme Claim. 

(b) Any property subjed to forfeiture to the United States under 
this subchapter may be seizeu by the Attorney General upon process 
issued pursuant to the Supplemental Rules for Certain Admiralty 
and l\Iaritime Claims by any district court of the United States hav
ing jurisdiction over the property, except that seizure without such 
process may be made when-

(1) the seizure is incident to an arrest or a ::!earch under a 
search warrant or an in::!pection under an administrative inspec
tion warrant; 

(2) the property subject to seizure has been the subject of a 
prior judgment in favor of the United States in a criminal in
junction or forfeiture proceeding under this subchapter: 

(3) the Attorney General has probable cause to believe that 
the property is directly or indirectly dangerous to health or 
safety; or 

(4) the Attorney General has probable cause to believe that 
the property has been used or is intended to be used in violation 
of this subchapter, 

In the event of seizure pursuant to paragraph (3) or (4) of this 
subsection, proceedings under subsection (d) of this section shall be 
instituted promptly. 

CUUOdT of AttorDe,. General 

(C) Property taken or detained under this section shall not be rl'

pleviable, uut shall be deemed to be in the custody of the Attorney 
General, subject only to the orders and decrees of the court or the 
official having jurisdiction thereof, Whenever property is seized 
under the provisions of this subchapter, the Attorney General may-

(1) place the pl'l)perty under seal: 

(2) remo'.e the \Jl'opel'ty to a place designated by him: or 

(3) requin> that the General Services Administration take 
custody vr" the property and remove it to an appropriate loca
tion for di-;lJu . .;ition in accoruance with law, 

"tbpr law. and pro"eedln •• appll"able 

(d) The pro\i~iollS of law relating to the seizure, summary and 
judicial forfeiture, and condemnation of property for violation of 
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21 § 880 
Note 2 

~oles of Decisions 

2. Scope of inspections 

AdmjnistrJrivc: in)pection WlrrJ'lt$ authorized 
by Ihis section may not be used fer Jny and all 
pU'70scs listed in thiS sub<:hJpter m~IJJing inv~. 
tigations designed solely to result in ,mr,inal pros. 
ecutions; while statutory scheme in this ;ubchap. 
ter includes both resulatory and enminal e.' force· 
menl functions, rhe relSon for such indusian was 
to bring together, in one comprehensive srarure, 
functions pre"iously assigned to • Vlriery of agen· 
e;", unda 5<\'eral srarur",. nor ro blur rhe disrinc· 
tions between regulatory and criminal funerions. 
U.S. v. lawson, D.CJ,ld.19W, 502 F.Supp. 158. 

5. Probable cause--Generally 

Administrati,e inspecrion w'arrant i"Jed under 
this section in order to unco"er e,iden.:e in sup· 
port of criminal investigarion, waS valid. Inasmuch 
as it was based on an administr"ti>e show ing of 
problble cause and th-! !:2~:~ ·"'''u fo.unuucrcd in 
accordance with this section. U.S. v. Acklen, 
C.A.Tenn.1982. 690 F.2d 70. 

Issuing magistrare could ha>e inferred reason· 
abl)' from facts herere him thar substJnt".1 i"'riod 
of time had passed since last inspection of pharo 
macy "here one fact sw'om to before the ma.is. 
trate "as that the pharmacy had b .. n ins,eckd 
..... approximltcly three )~.lrl abo ••• ," 
anJ thus predicate e.,isted for finding oi probable 
cause requird for search w'arrant i"uoct under 
this section. U.S. v. Osborne, D.C.Tenn 1910, 
512 FSupp. ~13. 

7, Slatements aUlborizinl inspections 
Warrant authorizing search and seizure of phy. 

sician's palient medicalJon cards h:lSed on go,' em· 
ment's represenution in applicatIon for "'arranl 
thaI premises to be searched had n"er before 
been ansi"'Cted was salid. U.S. v. Voorhi<>, C.A. 

§ 881. Forfeiture~ 

(a) Property subject 

~jL. ~. _ .. 
FOOD A~o"~D~t"GS .~, 138 
.. - . ...~ r-J. . #:Gtl:.$L/ 

TelHl.193I. 663 f.2d 30, certiorari deniea'I02 
~fr. .. ~ ~..u .. $(19' 12 I Ed ~"'.+u. 

10. Suppression of endeDce 
Even though landlord Ihought Ihat premises 

could be repossessed for nonpaymenl of renl due, 
neither defendanl nor anyone else had bee" seen 
entenng or lea~in, apartment for some time prior 
10 search, and there "'as no evidence that defend· 
ant ever returned after search, where evidence 
failed to establish thaI defendant bad abandoned 
premises. search of premises and seizure of evi· 
dence was improper and all evidence seized WIS 

required to be suppressed as to defendanl in de. 
fendant's prosecution for violation of this chapler, 
U.S. v. Hossbach, D.C.Pa.1980, SIS f.Supp. 7S9. 

Wh"e defendants left miscellaneous cartons of 
chemicals, pieces of equipment and trash at public 
renlal warehouse, with door open, and conlents in 
plaIn view of 01 hen who might h:;:r':I l:.y, and 
:.ilcr returned key to landlord with no requesl 10 

secure remaining contenls, defendants manlfesced 
lack of any legitimale expectation of privacy in 
propeny seized and luch property ,.-as nOI re
quired to be suppressed in defendanl's proscculiOtl 
for violations of this chapter. M. 

Alleged deficiency of search wamllit issued pur
suanl 10 this section, Ihat it did not swe ade
quately grounds for its issuance, did not juslify 
applicalion of rule excluding evidence dis<;overed 
in execulion of the warrant. U.S. v, Osbome, 
)) C.Ttnn.1980, 512 F.Supp. 411, 

Although go'emmenl's use or adminislrative 
warrants to seize pharmacy records violaled phar
macists' rights under U.SC.A. Consl. Amend. 4, 
indictment based on filling of fictilious prescrip
tions was not Ihereby rendered defective; how· 
eS'er, evidence seized during subject searches "'&5 

to be excluded from any :riminal lrial. U.S. Y. 

lJwson, D.C.Md.1980, 502 F.Supp. ISS. 

The following shall be subject to forfeiture to the United States al1d no property 
right ~hall exist in them: 

[See /IIain I'oillme 0/ tat of (1) to (b')] 

(7) All real property, inc!udin~ any right, title, and interest in the whole of 
any lot or tract of land anJ any appurtenances or imprO\'ements, which is used, 
or intended to be u~ed, in any manner or part, to commit, or to faciliUlte the 
cum mission of, a \-iolation of this title punishable by more than one year's 
impribonmcnt, except that 110 property shall be forfeited under this paragrnph, 
to the extent of an interest of an owner, by reason of any act or omission c 
established by that owner to hal'e been committed or omitted without the ~ 
knowledge or consent of that owner. 

(8) All controlled subst:lnces whir!' have been possessed in violation .J this 
subchapter. 

(b) 5eizure pursuant to Suppl~menlal nule~ for Certain Admiralty and Maritime Claims 

Any property subject to civil or criminal forfeiture to the United States under this 
bubchapter may be seized by the Attorney General upon process issued pursuant to 
tht! Supplemental Rules for Certain Admiralty and ~laritime Claims by any district 
court of the United States having jurisdiction over the property, except that seizure 
with,lut such process may be made wlien-

[Sec main fV/llllle' ;f)r 10'/ 0/(1) to (J)] 
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SL~UL~Y OF ARGu~ENT IN OPPOSITION TO SB 241 AMENDING (inter alia) 

SECTION 44-12-102 MCA 

Robert Scott -- 18 March, 1987 

I. THE PRESENT EFFECT OF TITLE 44, CHAPTER 12, MCA. 

13 
3-JlJ- 81, 

5' fJ ~.~t-/l.~ ,_._~ 

Section 44-12-102 MCA authorizes civil forfeiture of controlled substances, 

paraphernalia for their use, proceeds connected with their sale, records of sales 

and manufacture, as well as items of personal property specified in that Section 

which are closely connected with the manufacture, transportation or sale of 

such substances. 

In civil forfeiture, suspect property is seized on discovery, the owner 

thus being deprived of its use. See Section 44-12-103 MCA. At the hearing, 

it is presumed that the property is already forfeit (44-12-203 MCA) , therefore 

the owner of the seized property, in order to prevent forfeiture, has the 

burden of either (1) proving that the property was not used for the purpose 

charged; or (2) proving that the property was so used without his knowledge or 

consent. See Section 44-12-204 MCA. In other words, in a civil proceeding 

the person's property is presumed forfeit (guilty of being used for unlawful 

activity) and that person must then prove its 'innocence! the exact opposite of 

a criminal proceeding where the person is innocent until proven guilty. Often, 

the practical result of this dichotomy is that, though a person be found not guilty ( 

the criminal charges against him (relating to the seized property), he is 

nonetheless deprived of the seized property due to the greater difficulty of 

overcoming the presumption that the pEoperty is forfeit. 

II. THE EFFECT OF SB 241 ON TITLE 44, CHAPTER 12, MCA, 

With the amendments proposed in SB 241~deleting present subsection 

44-12-102 (1) (g) and adding new subsections 44-12-102 (1)(g) through (i)~ the 
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categories of ?roperty subject to seizure and forfeiture would be expanded to 

include any real or personal property bearing virtually any connection with 

the violation of any provision of Title 45, Chapter 9. 

As Chapter 9 includes the offense of simple possession (~ 45-9-102) of 

a controlled substance as well as sales related offenses, these proposed 

amendments would in fact authorize the forfeiture of a home or other real 

property (entire farm or ranch) for mere possession of a controlled substance 

(including a misdemeanor quantity of marijuana). Not only is such a sweeping 

law, which authorizes the forfeiture of the fruits of a life's work of tens 

of thousands of dollars value, unjustified, it is also counterproductive in 

that it removes much of the incentive to abandon use of the substance controlled. 

Also, application of the statute to possessory offenses is almost certainly a 

violation of the Eighth Amendment to the United States Constitution (prohibiting 

cruel and unusual punishment). 

In Summary: If the intent here is to deprive the wrongdoer of his ill-gotten 

gains which have been used to finance real or personal property, proposed 

subsection 44-12-102 (1)(i) MCA, as well as proposed subsection 44-12-102 (1)(g), 

are overbroad, unnecessary and should be deleted. 
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