
MINUTES OF THE MEETING 
BUSINESS AND LABOR COMMITTEE 

50TH LEGISLATIVE SESSION 

The meeting of the Business and Labor Committee was called 
to order by Chairman Les Kitselman on January 14, 1987 
at 8:00 a.m. in Room 3l2-F of the State Capitol. 

ROLL CALL: All members were present. 

PRESENTATION ON WORKER'S COMPENSATION 

Bob Robinson, Administrator of the Workers' Compensation 
Division, of the Department of Labor and Industry gave a 
continuation of his presentation given on January 6. He 
presented a schematic that included the various stages in 
processing a workers' compensation claim after it is filed 
and some of the considerations that a claims examiner thinks 
about when making a determination on a claim. Exhibit No. 
1. 

Ben Everett, an attorney from Anaconda who represents 
claimants in workers' compensation cases, also appeared 
before the committee. Mr. Everett stated that he was asked 
to appear by Mr. England to discuss the procedure as it 
exists now, and as it exists under the Advisory Council 
proposal, and to discuss what would happen under the Gover­
nor's proposal. He made several points that reflected the 
claimant's perspective, one of which was the excessive time 
involved for payment of the claims. He stated that the 
Governor's proposal that has not yet been introduced places 
into the system an extremely complex appeal procedure. He 
distributed a copy of the information. Exhibit No.2. 

Questions were asked by the committee to Mr. Robinson and 
Mr. Everett. One of the points made by Mr. Everett during 
the questioning was that he felt the insurance system is 
financially troubled because it has set unrealistic low 
rates, but Mr. Robinson stated that the premiums have 
increased significantly in recent years, but the fund has 
been unable to keep pace with the rising costs. 

HOUSE BILL NO. 94 - Make Membership in Rating Organization 
Optional For State Workers Compensation Fund, introduced by 
Representative Clyde Smith. Mr. Smith stated that the 
present statute required the state compensation insurance 
fund to be a member of the national rating organization. He 
stated that HB 94 merely makes such membership optional, and 
that the state compensation insurance fund needs the ability 
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and flexibility to manage its operations in order to make 
decisions or take appropriate action and to better service 
Montana employers. He said the fund is a member of the 
national rating organization, and uses some of its services 
to assist managing its policy services units. Mr. Smith 
also stated that if the state fund finds it necessary or 
identifies alternative methods of providing the services 
offered by the national rating organization, they should be 
allowed to take action without waiting for the legislature 
to remove restrictive language in the current statute. 

PROPONENTS 

Jim Murphy, Bureau Chief, State Insurance Fund Bureau. Mr. 
Murphy stated that the State Insurance Fund and the Division 
support this bill. He stated that the current law requires 
the state fund to be a member of the national rating organi­
zation, and that the Montana State Insurance Fund belongs to 
the National Counsel and Compensation Insurance, NCCI, which 
performs various services for the state fund. NCCI, he 
said, calculate the experience modification factors for all 
state fund policy holders who qualify, and they provide the 
same service for the insurance carriers that write workers 
compensation in Montana and other states. He continued to 
say that experience factors that adjust the policy holders 
premium is based on each policy holder I s loss experience, ,. 
and is measured against an expected loss; the state fund 
also adapts and uses the NCCI class code system and descrip-
tions that are used in Montana by policy holders, the same 
as others carriers in Montana. He said they have no inten-
tion of dropping their membership in NCCI, however, if the 
time came that they could obtain these services at less cost 
or if NCCI could not provide these services in a timely 
manner, this bill would provide them with the flexibility to 
manage their operation if a problem develops. Exhibit No. 1 
and 2. 

Keith Olson, Executive Director of the Montana Logging 
Association. Mr. Olson gave an example of an experience of 
a member that became a member of the state fund in 1984 and 
was unable to assign them an experience mod because of 
difficul ty they were having getting that information from 
NCCI. He said they were directed to use an experience mod 
of 1.0, and finally in 1986 the experience mod carne from 
NCCI which was a rather substantial experience mod when 
retroactively applied to July 1, 1986; the back premium due 
was in excessive of $23,000. He stated that this new 
experience mod they have to use will make it very difficult 
for them to competitively bid for those contracts, much less 
payoff that back premium. He said this bill will address 
and alleviate those kinds of problems. 
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OPPONENTS 

Tanya Ask, Montana Insurance Department. Ms. Ask stated 
that their concerns with the bill would be taken care of by 
Mr. Murphy's proposed amendment. She stated that they do 
regulate the private insurers in the state, and one of their 
concerns is that the private insurers remain solvent and 
able to offer insurance in this state. She said they 
realize that the state fund is the largest provider of 
workers compensation insurance, and their experience is 
valuable to other insurers offering workers compensation, 
and wants to see that experience continue to be available to 
other insurers so their rates will reflect Montana insurance 
experience and not lead to potential insolvencies. She 
suggested that if the committee changes the wording in the 
workers compensation section and in order to avoid a con­
flict the committee may want to change the wording in the 
insurance code, 33-16-1005, that also contains a requirement 
that the workers compensation fund belong to a rating 
organization. 

There being no further discussion by proponents or oppo­
nents, Chairman Kitselman asked for questions by the 
committee. 

QUESTIONS 

None. 

CLOSING 

Rep. Clyde Smith made no further comments. 

EXECUTIVE ACTION - January 14, 1987 - 9:15 a.m. 

ACTION ON HOUSE BILL NO. 51 

Rep. moved that House Bill No. 51 DO PASS. 

Rep. Kitselman moved amendments to House Bill No. 51. 
The motion failed. 

The original motion by Rep. Simon that House Bill No. 51 DO 
PASS was voted on. The motion carried unanimously. 

ADJOURNMENT 

The meeting adjourned at 9:40 a.m. 

REP. LES KITSELMAN, Chairman 
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PRESENT LAW 

I'lorkers' 
Compensation 
Court 

Direr.t Appeal 

Supreme 

WORKERS' COMPENSATION 
BENEFIT DISPUTE RESOLUTION 

ADVISORY 
COUNCIL'S PROPOSAL 

Workers' 
Compensation 
Court 

I 
Direct Appeal 

-

H B-+-I;--"-'~"-=-~~~ 
r;~~ ~;Lt t .. -:~ 

GOVERNOR'S PROPOSAL 

Department of 
Labor Hearings 
Examin ... "" 

Appeal To 
J.I 

-_ 7 

Montana Supreme 
Court 

3 member Board of 
Industrial Ins. 

APpet To 

Appeal To 

Montana Supreme 
Court 

Under the Governor's proposal the Workers' Compensation 

Court is to be replaced by Hearinqs Examiners, GL3 member Board of 

Industrial Insurance (Each paid an annual salary of 80% of the Com-

missioners of Labor & Industry, and the District Courts. 
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DATE J//'-j2f3 :: 
WORKERS' COMPENSATION COURT 

ISSUES AND ANSWERS 
HB T I 

WI' Governor Schwinden when announcing his decision to as/< the 1987 
Legislature to abolish the Workers' Compensation Court said: 

The Workers' Compensation Court should b<: 
sc::apped and replaced with an ad:ninistrative review 
panel to help head off the grQwing trend toward 
litigation of cases, he said. 

The court acts as an invitation to litigation, he 
said, pointing out that the number of court suits in 
workers' compensation cases has increased from 300 a 
decade ago to 571 last year. An administrative review 
process will bring control of the system back to the 
Legislature, Schwinden said. 

Great Falls Tribune, November 13, 1986 

Fact: The number of decisions issued by the Workers' Compensation 
Court has remained constant for the past three years. In 1984 it issued 
87 decisions; in 1985 it issued 97 decisions; and in 1986 the number 
actually decreased to 92. 

The number of petitions filed in the Court decreased 11 percent in 
1986. The 1986 figure of 571 petitions with only 92 completing the 
adjudication process shows the high percentage of settlements that occur. 
Many times petitions are filed to end a stalement with the insurer's 

~ adjusters forced a review by the insurer's legal counsel. 

Gene Huntington, 
Labor Commissioner: 

It. • • the (State Fund) losses 
were primarily the result of costly, 
adverse court decisions, not admin­
istration of the Fund." 

Great Falls Tribune, November 10, 
1986. 

Robert Robinson, 
Administrator of the Workers' 
Compensation Division and the 

State Compensation 
In sur ance Fund: 

"The degree of litigation and 
the impact of the courts' 
decisions are a major portion of 
the financial stability for all 
insurers doing workers' compensa­
tion." 

Montana Standard, October 12, 
1986. 

Fact: Claimant's prevailed in only 28 percent of the cases decided by 
the v.or ker s' Compensa t ion Co ur t between Septembe r 21, 1985 th rough Septem­
ber 20, 1986. Of the claims filed for compensation, only one-tenth of one 
percent are ever litigated. The self-insurers and the ~rivate carriers 
have not created a deficit or called for an end of the Workers' Compensa­
tion Court. 



THE MONTANA WORKERS' COMPENSATION SYSTEM 

E~\HIB:i -----
DATE //r-/ / f } 

/ I HB _____ _ 

The Montana ~vorkers' Compensation system is comprised of three 

plans of insurance protection for injured workers. Plan one is 

the self-insured coverage by larqe employers, plan two is the private 

insurance carriers, and plan three is the State Compensation 

Insurance Fund. 

The t<lorkers' Compensation Division regulates the three plans 

and the administrator of the division is also the administrator 

of the State Fund. Montana is the only state in the nation where 

the administrator of the State Fund is also the person in charge 

of the agency that regulates it. The Legislative Auditor in 1974 

and the Governor's Council in 1985 recommended this continuing 

conflict of interest be ended. 

The Workers' Compensation Court was created in 1975 after 

the Legislature agreed with its select cornrni ttee that studied the 

workers' compensation system and recommended that an independent 

entity was necessary to adjudicate disputes. 

The Governor's proposal to now abolish the Workers' Compensation 

Court would return the state to the same inherent conflict of 

interest that was eliminated after the workers' compensation scandals 

of the early 1970's. 



Today the basic components in the workers' compensation system 

are essentially sound except for the State Fund which recently 

revealed that it has a deficit of 81 ~illion dollars according 

to the lowest of the three estimates it received. The administration 

denies that the deficit is the result of poor manaqement decisions 

and instead blames the court system. They are proposing to abolish 

the Workers' Compensation Court and substantially change the workers' 

compensation statutes. 

The past three administrators of the Division of Workers' 

Compensation and State Fund have had no workers I compensation or 

insurance experience prior to being interviewed and appointed by 

the Governor. They were presented with complex and conflicting 

situations which often resulted in decisions that were inconsistent, 

incorrect and costly. The results have provided expensive proof 

that the ability to run one agency does not transfer that skill 

to the specialization required by another. 

Undoubtedly, the larqest single reason for the State Fund 

defici t was the continual refusal of administrators to gradually 

raise premiums when it was obvious that the rates would not cover 

the losses anticipated. Such refusal was sometimes based on not 

wanting to be the one to be responsible for such increases and 

thus leaving the unpleasant task to his successor. Sometimes the 

State Fund was told that for poli ti ~al reasons it could not raise 

-2-



rates at a time when it was obvious that they 

1 
EXH! B IT ___ --:"'_ 

o A TE'_'-f-J /"",,-1 'i"+/~f ...... 1 7 7 HB ______ _ 

should have heen .., 

raised. As a result, the problems did not disappear but only grew 

to a point unti 1 it can no longer be ignored and the crisis in 

the State Fund has been publicized as a crisis for the entire 

workers' compensation system. 

Instead of honestly disclosing the development of the State 

Fund crisis, the anministration decided to place all of the blame 

on the courts while denying and mismanagement in the operation 

of the State Fund. 

The Workers' Compensation Court's decisions apply equally 

to the three plans but only the State Fund blames the Court for 

the deficit which it alone possesses. Representation of the self 

insurers and the private carriers have vigorously criticized the 

Governor's AdMinistration for proposinq that the Norkers' _ 

Compensation Court be abolished. 

Justification for the elimination of the Court is based on 

an alleged explosion of litigation which is said to have produced 

the major portion of the State Fund's financial crisis. The facts 

do not support this assertion. 

The Workers' Compensation Court in fiscal year 1986 decided 

92 cases. In 1985, it decided 92 and in 1984, it decided 87 cases. 

In 1986, the number of petitions filed actually decreased from 
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the t,oJorkers I 

Compensation Court has remained basically steacty for the past three 

years. The litigation explosion is a myth. 

Only 28 percent of the Workers' Compensation Court decisions 

favored the claimant between September 21, 1985 and September 20, 

1986. This could not possibly account for the 52 million dollars 

that the State Fund alleges that it lost in that one year alone. 

The t.oJorkers' Compensation Court has been unfairly hlamed for 

a deficit which has, in fact, been due to a series of poor management 

decisions by inexperienced administrators. The fact that the 

administrator of the division also is administrator of the Fund 

contributed to poor management decisions which were more difficult 

to detect and correct. 

The workers' cOMpensation system is centered around an 

independent Court created after the legislative auditor and select 

legislative committee in 1974 recommended and the leqislature created 

the present Court. It should not be sacrificed for a new system 

which would compound the present conflict by qiving them the 

authority to hear disputes that arise from their own actions. 

The proposal now to abolish the Workers' Compensation Court 

and return to a failed system ignores the lesson that total control 

does not produce total justice, even at 'l sugqested reduced price. 

Montana needs a viahle workers I compensation system but eliminatinq 

an independent Court is false economy and only diverts attention 

from the actual source of the State Fund deficit. 
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EXPLANATION OF WORKERS' COMPENSATION COURT STATISTICS 

PETITIONS FILED 

This document opens the Register of Actions tor a case. It 
does not include cross-petitions, amended petitions, petitions 
for attorney fees filed while a case is still active, or various 
other petitions filed in an active case. 

PRETRIALS 

These are scheduled in each case as a result of the filing 
of the initial petition. 

t-nNUTE BOOK ENTRY 

The Clerk of Court's official record of a trial and entries 
are made each time the Court convenes to hear a matter. 

fINDING OF FACT, CONCLUSIONS OF LAW & JUDGMENT 

The final decision of the Court which is issued after the 
evidence has been presented, depositions are filed and proposed 
findings and briefs have been filed. This may result in a 
request for attorney fees or a rehearing. An appeal to the 
Montana Supreme Court can be made by either party; 

SUBSTANTIVE ORDER 

This includes many and varied Court rulings such as: summary 
judgment, discovery rulings, interim rulings on various issues, 
and rulings on rehearing petitions. 

COMPROMISE SETTLEMENT 

This review is required by Section 39-71-2908, MCA. 

PROCEDURAL ORDERS 

These include orders of the Judge, hearing examiners, or 
Clerks of Court regarding the procedure of the case. They 
include orders regarding discovery, production, exhibits and 
dismissing without prejudice. 

NOTICE 

Notices include the setting, vacating, and or resetting 
of trials. 



EXHiBiT_ I 
DATE )) ILj)';~ 
HB_ 1tjl 7 

Testimony HB94 

The State Compensation Insurance Fund (SCIF) and the Division of Workers' 

Compensation supports HB94. 

Current law requires SCIF to be member in a national rating 

organization. We belong to the National Council on Compensation Insurance 

(Neel). Neel performs required services for SelF such as: 

1. Neel calculates the experience modification factors for all SCIF 

policyholders and in fact provides this same service for all 

insurance carriers. Experience mod factors adjust pol icy hol ders 

premium based on each policyholders actual accident experience 

measured against a standard of expected loss experience. We submit 

payroll premium and accident data to NCel for qualified 

policyholders and using actuarial formulas NCCI prepares the factors. 

2. SCIF also adapts the NCel class code system for use in Montana 

by our policyholders. For the most part, we use the Nee! class code 

numbers and descriptions which are used by other carriers in Montana 

and in many other states. The cl ass codes are the four di gi t 

numbers where policyholders classify their payroll for premium 

calculation purpose. For example, 8810 - is the secretary code, 

2702 - logging, etc. 

3. NeCI also provides assistance in determining which type of 

business or occupation should be classified in which of the 400 plus 

~ 
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cl ass codes. They do thi s by telephone wi th our staff and by on-si te 

inspections at the policyholders place of business. 

HB94 merely provides SelF the flexibility to manage its operation. We 

have no i ntenti on of droppi ng our membershi pin Neel, because the servi ces 

provided are required to better serve our policyholders. 

However, if the time comes where we can obtain these services at less 

cost, or if NeCI cannot provide proper services in a timely manner, we must be 

able to change without having to wait and get the law changed in the next 

session. If we have to wait we will not be providing adequate and proper 

services to Montana employers. 

Frankly, we are presently experiencing some problems in obtaining 

experience mod factors on a timely basis and because of the differences in our 

rate structure, we may have a problem in the future in getting experience mod 

factors whi chtruly represent the experience of our poli cyhol ders. The selF 

and Nee! have been working for the past several months attempting to resolve 

some of these problems and we have made progress and our intention is to find 

solutions so our policyholders are provided proper services. Nevertheless, I 

would recommend the passage of HB94 so we have the flexibility to deal with 

any problems in the future before a crisis develops and we are unable to act 

because of the current statutory language. 

Submitted by 

James J. Murphy, Bureau Chief 
State Compensation Insurance Fund 



STATE COMPENSATION INSURANCE FUND 
DIVISION OF WORKERS' COMPENSATION 

P.O. BOX 4759 

POLICY SERVICES: (406) 444-6440 

Representative Clyde Smith 
House of Representation 
State Capitol 

HELENA, MONTANA 59604-4759 

CLAIMS: (406) 444-6500 
January 19, 1987 

He 1 ena, Mt 59601 ~~ 

Re: Amendments to ~ouse Bill 9~ 

Dear Representative \m:i-th:~ 

MEDICAL PAYMENTS: (406) 444-6460 

As a result of the hearing on HB94, it will be necessary to request the House 
Business and Labor Committee to amend the proposed bill. I have enclosed two 
amendments for you and the committee's consideration. 

1 • The fi rst amendment is needed to make sure the Insurance 
Commissioner's statutes agree with the intent of the 
proposed legislation. The amendment will eliminate the 
requirement for the Division of Workers' Compensation from 
being a member of the rating organization. 

2. The second amendment requires the division and the rating 
organization to provide the necessary exposure and accident 
information for rate making, calculating experience modifi­
cation factors and other purposes. As discussed in the 
committee hearing, this language assures NeCI and other 
insurers that the State Compensation Insurance Fund will 
be required to provide its data to the rating organization 
for rate making purposes, regardless of whether the 
division is a member. The amendment also requires the 
rating organization to provide data to the division for 
the same purposes. In the unlikely event the SCIF 
provides some of the services, now provided by NCCI, 
especially experience mod factors, we would need the 
accident and exposure information from insurance carriers 
who previously enrolled Montana employers. 

Tanya Ask of the Insurance Commioner's office reviewed the proposed 
amendments and indicated they seemed to satisfy their concerns. 

Sincerely, 

JAMES J. MURPHY 
Bureau Chief 

JJM/vj 

Enc. ~ 
cc: Representative Kitse1man J~ 
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House Bill 94 
Hf3 11!:L ____ _ 

First Amendment 

Amend Section 33-16-1005, MCA in (1) by striking the word "including" in 
the first sentence and inserting the word "except." 

"(1) Every insurer, .~Aohtdo1rtg- except the Division 
Workers 'Compensation, writing workers'compensation insurance in this 
shall be member of a workers'compensation rating organization. II 

of 
state 

\ 



House Bill 94 

Second .Amendment 

EXH:8;T )--

DATE ~)'i/ f ) 
HB V; 

.Amend Section 39-71-2302 of HB94 by inserting after the end of the 
sentence on line 19 the following: 

liThe division and the rating organization shall exchange financial and 
statistical data, including but not limited to payroll exposure and accident 
information, for rate making experience modification and other purposes 
regardless of whether the division is a member of the rating organization. II 
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