
l-HNUTES OF THE MEETING 
TAXATION COMMITTEE 

49TH LEGISLATURE 
SPECIAL SESSION III 

HOUSE OF REPRESENTATIVES 

June 28, 1986 P.M. 

The tenth meeting of the taxation committee was called 
to order in room 312-2 of the capitol at 3:07 p.m. on 
the above date by chairman Gerry Devlin. 

ROLL CALL: All members were present as were Dave Boh
yer, researcher for the legislative council, and Alice 
Omang, secretary. 

CONSIDERATION OF SENATE BILL 24: Representative Rainey 
made a motion that the committee postpone hearing this 
bill until Monday, June 30. 

Chairman Devlin indicated that there were many people 
that came a great distance for these hearings and he 
did not believe that it would be fair to those citizens 
to make them wait until Monday or go all the way home 
(300or 400 miles) and then come back. He ruled the 

motion out of order. 

Representative Raney stated that he protested the rul
ing. 

Chairman Devlin said that the protest is noted. 

Senator Keating, senate district 44, Billings, testified 
that what they are addressing in this bill is very criti
cal at this time because they are losing their coal markets 
in eastern Montana and the coal tax is essential to the 
people of Montana and to the many programs that they have. 
He continued that they would like to present something 
to the people this fall in order to head off total losses 
or coal exploration and production; this is a referendum 
to the people and stops the flow of further tax dollars 
to the permanent trust fund, in essense; and if the con
stitutional amendment is accepted by the people, it will 
merely say that the interest in the income of the coal 
severance tax will be appropriated just as it has been, 
but the principle will be inviolate unless appropriated 
by a vote of 3/4ths of the members of each house of the 
legislature. 
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He informed the committee that, at the present time, there 
is about $288 million in the trust fund; after this year's 
contribution, there will be over $300 million in the 
trust fund; and this constitutional amendment will mere
ly cap the flow of tax dollars to that trust fund. He 
advised that continued contributions of the coal tax 
could be made legislatively. 

He stressed that they are losing coal markets left and 
right; they need to produce coal in this state as a base 
for jobs and as a source of tax, but they are not com
petitive with their 30% severance tax. 

He explained that he would propose in the next legisla
tive session, that the tax be cut from 30% to 15%; that 
no more money flow to the permanent fund - that it be 
capped - except for the 15% of the interest that is re
turned to the fund to offset inflation. He indicated 
that the balance of the tax would continue to flow to 
the general fund to those special earmarked funds for 
which it is denoted. 

He concluded that after hearing the testimony, the com
mittee will realize why it is important that they address 
the adjustment in the coal tax, so they can compete in 
the market place to produce more coal, to provide more 
jobs and to have more revenue for the state being placed 
in the general fund rather than being directed to an 
unuseable fund. 

PROPONENTS: Representative Asay, house district 27, 
representing Rosebud and Treasure counties, testified 
that this is a referendum vote and it is going to be a 
tremendous job to try and educate and explain this to 
the people and this is not a matter of trying to cram 
something down anybody's throat. He asked the committee 
to not just think of the severance taxes, but they should 
consider that in the Rosebud area, the 6 mill levy is 
worth about $1,257,000. and the 45 mill levy, that goes 
into the education fund, is worth $9,562,000. He stressed 
that there are a number of people who have made a great 
deal of effort to get here and, in fact, this bill was 
propelled by these people - they called him and they 
were the ones who instigated this. 
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PROPONENTS: Larry Salmonsen, Hardin, a miner working for 
Morrison-Knudsen, who is the mine operator for Westmore
land Resources, stated that he was not sent here by West
moreland Resources or Western Energy, but came on his own 
free time and on his own money. He informed the committee 
that their mine was in a grave condition because they 
have lost to Wyoming coal because of their lower sever
ance tax; last year at this time, they had 116 people 
working in their mine and it was down to 45 people on 
Friday, and on Monday, it will be down to 20 people. 
He said that this was all because Northern States Power 
is buying coal from Peabody Coal Company in Wyoming 
because of their lower severance tax. 

He advised that last year in 1985, Westmoreland Resources 
paid approximately $6.8 million in severance tax and 
the average from 1974 to 1984 was in excess of $9.5 
million, but this year the projected severance tax off 
their mine alone is $2.4 million and this has since been 
reduced, because of the current situation, that it may 
be only $1.4 million. 

Thomas Rockroach, Jr. an employee of Western Energy, ad
vised that he is one of the employees that is unemployed 
at this point, because of the tax situation on the coal. 
He asked the committee to consider this bill and give 
the people who are having such a tough time out there a 
chance to vote on this matter. He contended that, as 
an Indian, it is a less tough situation, because he 
can hunt and feed his family, but those other of his 
friends that are on the other side of the fence are the 
ones that are suffering the most. 

Terry Oslow, operator-laborer employed at the Rosebud 
Mine, but presently on layoff, stated that she has been 
laidoff since February 28, and she represents single, 
sole-supporting parents (women and co-workers of the 
mining industry). She said that she believes that the 
30% severance tax is one of the reasons why the mining 
industry in Montana are and will be losing more coal 
contracts to Wyoming, Illinois and Canada; and she felt 
that the 17% severance tax cut would benefit the mining 
industries. 
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Duane Ankney, employee of Western Energy, testified that 
he has worked in the past for Peabody Coal, Spring Creek 
Coal, Peter Kiewi,t and other mines, and he has already 
been through one contract loss at Spring Creek Coal and 
now he is seeing it allover again at Western Energy. 
He indicated that he believed that this bill would be a 
window so that possibly in the next session they could 
cut the severance tax. 

Renee Buckalew, member of the local 400 and a laidoff 
employee of the Rosebud Mine, stated that she has lived 
in Colstrip for 17 years and was an operator trainee 
at the mine until the shipments fell off. She contended 
that it is not easy for a woman to get a job now that 
makes her financially independent. She also informed 
the committee that the loss of contracts has also af
fected other members of her family - her brother, who 
is employed at the Big Sky Mine is down to two days a 
week and her dad is an employee at the Rosebud Mine and 
his job is in jeopardy if something isn't done. 

Thad Turner, a worker at the ,Colstrip Mine and an auc
tioneer, stated that he sometimes has the unpleasant job 
of selling people out when they have to move because of 
lack of jobs; and he gave examples of different people 
who were losing their homes. 

Dan Stanley, union stewart at the mines, and on the train
ing board, advised that right now there are 140 people, 
who are laid off and all they want is a chance for a job 
and they are some of the most productive miners in the 
world and their records will show that. 

Representative Hanson, district 100, went on record as 
a proponent of this bill, stating that they need these 
jobs and need these people and, for these reasons, she 
would like to see the people be able to vote on this 
constitutional amendment. 

Jim Mockler, executive director of the Montana coal coun
cil, distributed Exhibit 1 to the committee. He called 
the committee1s attention to a placard, which stated, "A 
tax differential between Montana and Wyoming may shift 
some new contracts to Wyoming." He asked, as it was 
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put before the people in 1975, whether or not the people 
still want to adopt the provincial attitude of shifting 
their jobs to Wyoming. He emphasized that they hold out 
hope that perhaps the citizenry of Montana does not wish 
to adopt this policy any more that was adopted by the legis~ 
lature in 1975. 

Lorna Frank, representing the Montana farm bureau, stated 
that they wholeheartedly support senate bill 24. 

Jim Murphy, representing Western Energy Company, urged 
the adoption of this bill as it was the view of his company 
that it would be desirable and advantageous to have the 
people vote on the opportunity to cap the severance tax 
trust fund because of the impact that has on the marketa
bility of Montana coal. The coal industry in Montana, 
when it reemerged in 1968, experienced phenomenal growth, 
he advised, from 550,000 tons that were produced in 1968 
to 26.2 million tons in 1976, which is an annual compound 
rate of growth of 62%. He continued that the growth that 
was experienced from 1976 to 1985, when production capped 
at 33.1 million tons was only 2.6% per year. He explained 
that there were lots of reasons for the stagnation of the 
coal industry in Montana, but it is not mere coincidence 
that the severance tax that passed in 1975 was the very 
beginning of the down turn. He emphasized that he does 
not believe th~t it is an over statement to say that the 
state-imposed production taxes have killed Montana's coal 
industry. 

He informed the committee that, in addition to the sever
ance tax, there is a gross proceeds tax, which at the mill 
levy presently applicable in Rosebud county, adds another 
4.5% to the tax loading and there is also resource indemni
ty trust tax, which adds another 1/2 of 1% so they P3Y 
at the Western Energy Mine at Colstrip, Montana a total 
of 35% in state production taxes. He stated that, addi
tionally, there are two federal taxes - a 3.5% federal 
reclamation fee and a 4.4% black lung tax, so that the 
total tax burden borne by Montana coal on production in 
1986 is 43% and that is added to the price of Montana 
coal. 
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He continued that in 1976, the United States congress 
passed the federal coal leasing amendments act, which 
increased over night the value of western coal in the 
ground, increasing the royalty rate from 15 cents a 
ton, which it currently is, to $1.50. They established 
the royalty at minimum of 12 1/2% of price, he advised, 
and they did this to put the coal royalty in line 
with the oil and gas royalty structure. He contended 
that there was no justification in the roarket place to 
support this increase of 1000% and since there is no 
market justification, this is not a resource manage
ment action on part of the congress, but was merely a 
revenue measure: and the new royalty is, in essence, 
a tax. Adding that new 12 1/2% royalty to the 43% 
federal and state burden that already exists, by this 
time next year, the coal produced from Western Energy 
Company will bear a tax burden of 55%, he continued. 

He concluded that they have seen a drop of 24% of their 
anticipated production this year and as a result, they 
have 139 hourly employees on layoff status, which repre
sents approximately a $7 million loss_in wages. He urged 
the adoption of senate bill 24. 

Don Engles, representing the Montana chamber of commerce, 
testified that times change and conditions change and 
this bill will give the people of Montana an opportuni
tyto change their minds about a 30% severance tax. 

Dave Goss, representing the Billings chamber of commerce, 
stated that he hoped they would support this bill as it 
gives the people an opportunity to decide where they 
think the state should go in the future and also gives 
the legislature the opportunity to make the decisions 
that need to be made in order for the future economy 
in the state to go forward. 

Mike Micone, representing the Western Environmental Trade 
Association, exclaimed that their coalition of agricul
ture, labor, business and industry and recreation strong
ly support this measure in allowing the people of Montana 
to speak. 
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There were no further proponents. 

OPPONENTS: Keith Colbo, director of the department of 
commerce, indicated that he found himself in a paradox 
as, on one hand, they are talking about jobs and economic 
development, and, at the same time, they are talking 
about the same issue on the other side. He informed the 
committee that the discontinuence of the coal tax trust 
fund will discontinue economic development programs in 
the state of Montana as they know them and as they were 
approved by the voters of the state in initiative 95. 
He advised that in discontinuing the flow of money to 
the coal tax trust that the development finance programs 
such as they now have under the Montana economic develop
ment board will be stopped and they will be stopped im
mediately. He insisted that those finance programs are 
an essential part of the build Montana program and are 
an essential part of any state development program. 

He stated that in the current fiscal year to May, 1986, 
fifty applications for coal tax loans have been considered, 
forty have been approved; and the amount approved for 
loan under the current financial institutions is $11.8 
million and this translates to 826 existing jobs and 463 
new jobs created under the coal tax loan program. He 
emphasized that that, too, is economic development. 

He contended that it was very difficult for him to stand 
here today because he has programs that address the com
munity of Colstrip and also the competitive nature of 
coal in the state of Montana through ot.her programs in 
the department of commerce. 

George Ochenski, representing the Montana Enviornmental 
Information Center, said that the major cost of coal at 
the market place is transportation. He contended that 
they could subsidize mining in this state, but that would 
not change the international copper market nor will it 
change the fact that they plumb their homes with PCV pipe. 
Consequently, he stressed, you can buy plenty of cheap 
homes in Butte and Anaconda today too. He stated that 



Taxation Committee 
June 28, 1986 P.M. 
Page Eight 

they could give the coal away, but they will not move 
Montana one inch closer to those markets nor will they 
change the surplus nor will they be able to guarantee 
these people stable jobs. 

Phil Campbell, representing the Montana Education As
sociation, testified that their organization has been 
on record for many years in opposition to a decrease 
in the coal tax and a decrease in any funds that go 
into the trust fund or any decreases in the trust funds. 
He said they oppose this measure and will oppose the 
initiative as well. 

Representative Raney, house district 82, indicated that 
he opposed this because this was not in the call of the 
legislature; he has been here only two weeks and his 
resources to work up proper testimony is in Living
ston, and he finds this to be a rather lousy trick 
pulled upon those of them who would like to have pre
sented good testimony on the bill - not on what the 
real motive of this lill is, which is to cut the sev
erance tax. There was a lot of presentation here, he 
said, including that of Senator Keating, Representa
tive Asay, and Jim Mockler and not one of them pre
sented a fact to show that by reducing the coal sever
ance tax, they cou11 sell one more ton of Montana coal. 

He continued that they have been told that the tax 
differential between Wyoming and Montana may shift 
some contracts - may - if they were prepared for this 
hearing, why didn't they come with some facts to show 
that it mayor could or would. 

As far as the employees of the mines that are here, he 
stated, he couldn't have any more sympathy for them 
than he has for the 1,000 people that lost their jobs 
in Livingston when the railroad left. He contended 
that it is not the fault of the coal severance tax 
that these people do not have jobs, it's the fault of 
what is going on in the world - there is an energy 
glut, they have more oil than they can possibly burn, 
there is more coal surplus than they can possibly burn 
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and electricity is as cheap as one could imagine around 
this country; and, in fact, they cut down billion dollar 
projects to build nuclear plants because they do not 
need the electricity any more. That is why they are 
not selling any more Montana coal, he submitted. 

He questioned why the sponsors did not come forward 
with a straight forward bill and say that they want to 
cut the tax in half, instead of trying to slip in the 
back door and eliminate the only steady source of in
come in Montana outside of property tax and that is 
the interest of the coal tax trust fund. He emphasized 
that the bigger the coal tax trust fund the more se
cure income they have for the future. He contended 
that after they cut the coal tax in half, they want 
to spend it and that is exactly what they have been 
doing to put them (the state) in the position they 
are in so they are here for the special session. He 
said that they have been spending coal and oil sev
erance tax and, at the same time, allowing the govern
ment to grow, grow, grow, grow and whenever govern
ment grows, then you see what a tremendous job you 
have trying to shrink it back. He said they are not 
going to be able to shrink this government back and 
now the proposal is to continue to spend coal tax 
and oil tax on expanding our government and eliminate 
that secure source. He warned that what they are going 
to do by eliminating that secure source and the growth of 
it is to eventually place more property tax upon the 
people of Montana in order to make a sales tax look 
good. 

Chairman Devlin indicated that they would like to stay 
on the bill - they are not making suppositions on 
whether or not they are going to have a sales tax. 

Representative Raney said that he heard the testimony 
of over fourteen people and only two of them testified 
on the bill. 

Chairman Devlin stated that these people have never 
probably appeared before a committee before - he doubted 
if any of them have and he (Representative Raney) has. 
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Representative Raney responded that he had never ap
peared before a committee before with a two-day no
tice on a bill that is this important to Montana. 

He continued that he takes the opposite view in this 
as Senator Keating and Representative Asay and he be
lieves that the money should stay in the permanent trust 
fund. He asked when you put this out for the people 
to vote on, who is going to be there with the money 
to go to the media to address this issue _. it is going 
to be the people who support cutting the severance 
tax in half - and the issue of good government is not 
going to be addressed. He suggested that all of them 
know about good government and they know what happens 
when they don't have a reliable source of income and 
that reliable source is the permanent coal tax trust 
fund. 

Russ Brown, representing the Northern Plains Resource 
Council, disagreed with the rationale for not postpon~ 
ing the hearing and he felt that those folks who did 
drive hundreds of miles to come here were part of the 
effort to get this here in the first place and that 
there are other people out there who live hundreds of 
miles away from Helena, who would like the opportuni
ty to come before the committee. 

He advised that the council is an agricultural based 
group and, as such, they are suffering the problems of 
agriculture and they are very familiar with the problem 
of people being out of work - they don't like to see 
anyone out of work and they do not see this bill creat
ing any jobs. He indicated that according to a federal 
energy regulatory study, transportation costs equal 
60% of the delivered price of coal, while all the taxes 
apparently equal approximately 10%. He stated that 
Montana coal is no longer competitive because of where 
it is geographically with Wyoming. Be concluded that 
they oppose this bill, not because they like to see 
people out of work, but they have not heard anyone 
suggest or prove that the passage of this bill and its 
companion bill in 1987 will create jobs. 
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Chairman Devlin went on record stating that he asked 
Senator Towe, chairman of senate taxation, on two dif
ferent occasions if they could not have a joint hearing 
on this bill and he (Towe) made no effort to help along 
those lines. He informed the committee that Represen
tative Williams was present one of those times that he 
asked him - that was the second time -, so references 
to a hurry-up hearing a.re quite unfounded when he (Devlin) 
tried to have and suggested a joint hearing. 

Terry Minow, representing the Montana Federation of 
Teachers, testified that they rise in opposition to this 
bill for many of the reasons that have been stated by 
the other opponents. She stressed that this issue is 
not directly related to the budget-balancing process 
that is being undergone right now and for that reason 
alone, they urge a do-not-pass recorrmendation. 

Blake Wordal, exectuive director of the Montana Demo
cratic Party, indicated that the jobs are as important 
to those of them that oppose this measure as to those 
who support it, but they truly believe that the loss 
of coal markets to Montana is not due to the coal tax 
but lies with the transportation market and OPEC, 
as they have already heard. He advised that they are 
not afraid to put the coal tax on the ballot and let 
the people vote on this, but he suggested that they 
read the bill and see what the people will be faced 
with - an amendment that says "for amending the consti
tution to discontinue, as of July 1, 1987, the deposit 
of coal severance tax collections in the coal severance 
tax trust fund" and he contended that this does not 
pose that question to the voters fairly and the voters 
need to be fairly asked at what level the coal tax 
should be. He said they would welcome that on the bal
lot - that does not bother them - because they think 
the vast majority of the people of this state would sus
tain the 30%. They think this is mis,,,,rit,ten, he said, 
and that the intent is to lower the coal tax and it is 
not stated fairly. He asked that the committee oppose 
this bill. 
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Don Judge, representing the Montana State AFL-CIO, 
stated that the Montana labor movement has been sup
portive of Montana's progressive coal severance tax 
since the debate on the issue first begin and union 
members have passed resolutions at our conventions 
favoring this tax since the early 1970s. He noted that 
they have consistently believed that an investment 
must be made by those companies which have profited 
so highly from the extraction of a non-renewable re
source. 

He continued that they have been facing a deficit 
of $100 million and they have heard the proponents 
of this legislation say that a $300 million trust 
fu~d should be a sufficient amount to provide for the 
future of Montana's future generations and if only 
one of the major proposals had passed, it would only 
have taken six years to completely eliminate their 
trust fund. He concluded that he did not believe that 
this measure is an appropriate way to address the 
problems they have in the state. 

Paula Shel1ky (?) a Montana state university student 
and a taxpayer, said that her testimony is going to 
be a little unorthodox and she hoped it would not of
fend the committee toe much. She explained that the 
relationship that Montana has with big business is 
similar to the relationship that a woman has with 
a man - if she can get a commitment from him to stand 
by her side through thick and thin, if she is willing 
to share her resources, that's one thing, but, if 
she can't, then she is much smarter to get a $1,000 
a night than ten bucks, because her resources won't 
last forever and you can bet he will split when they 
are gone. (She then sang a song entitled "Big Busi
ness Won't You Please Come Home?) 

There were no further opponents. 

QUESTIONS ON SENATE BILL 24: Representative Keenan 
asked Senator Keating if he recalled the price of oil 
in the early 1970s. 



Taxation Committee 
June 28, 1986 P.M. 
Page Thirteen 

Senator Keating replied that in the early 1970s, around 
1971 and 1972, it was around $5.00 a barrel. 

Representative Keenan contended it was around $3.00. 

Senator Keating argued that in the 60s it was $3.00, 
but it was edging up in the early 70s. 

Representative Keenan asked what did oil go to in 
the later 70s. 

Senator Keating responded that $39.00 a barrel was 
the high someplace around 1979 to 1980. 

Representative Keenan asked, if logically, coal was 
not the alternative at that point, 

Senator Keating replied that in some cases, the sub
stitution of coal for oil was desirable. 

Representative Keenan asked what is the percent of 
the delivered price of all taxes combined in Montana, 
when it is delivered to Minnesota. 

Senator Keating answered that he could only approximate 
that, but he heard that it ran between $10 and $14 
and he has heard as high as $18, but he does not know 
the specific price of a ton of coal delivered at a 
particular point in Minnesota or Illinois, or some
thing of that sort. 

Representative Keenan questioned what percentage would 
be transportation costs. 

Senator Keating replied that he could not tell that 
with any de~ree of accuracy. 

Representative Keenan said that she believed it was 
anywhere from 40 to 70%. She then asked how many 
railroads they had in Wyoming. 

Senator Keating responded that he believed there were 
two that hauled coal. 
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Representative Keenan asked how much higher or lower 
the rate of transporting Wyoming coal versus Montana 
coal to Minnesota. 

Senator Keating responded that the figures he saw on 
the aggregate price of coal between Montana and Wyo
ming showed a difference of 1/10 of 1 cent per ton 
per mile. 

Representative Keenan asked if it were correct that 
this is about a 25% reduction in rate from Montana 
to Wyoming. 

Senator Keating replied that he had said that the dif
ference was 1/10 of 1 percent, i.e., 1/10 of 1 cent 
per ton per mile, and this is the difference in the 
aggregate between hauling in Montana and hauling in 
Wyoming. 

Chairman Devlin interjected that he would like them 
to remain on the bill, even though she has a lot of 
figures. 

Representative Keenan explained that the point here 
is that she felt the real issue was transportation. 

Representative Ellison indicated that he had heard 
the testimony that this was probably an unfair way 
to present it to the public and they should have 
presented it as a coal tax as to whether they wanted 
to raise or lower it, and he asked if he were here 
when they originally passed the coal tax. 

Senator Keating answered that he lived in the state 
and he followed the issue very closely. 

Representative Ellison asked if they presented it to 
the people when they put the 30% on. 

Senator Keating responded th~t the 30% was done legis
latively and then the subsequent referendum was to 
put 50% of the coal money into this permanent trust 
fund. 
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Representative Ellison asked what party was in power 
when this was done. 

Senator Keating responded that he thought the Democrats 
were. 

Representative Cohen asked if any of those questions 
bear directly on what is inside this bill. 

Senator Keating answered that they do in a roundabout 
way. 

Representative Cohen said that everyone is going round
about and this bill says that they are going to discon
tinue the deposits of coal severance tax collections 
in the coal severance tax trust fund and does any of 
this discussion of transportation rates or any of that 
really bear with what it says in this bill, he queried. 

Chairman Devlin responded that he could not see that 
it does. 

Representative Cohen asked Representative Asay the same 
question and he responded the questions were asked of 
us - we did not ask the questions, but he agreed that 
they do not have a bearing on this particular bill. 

Representative Cohen asked when he (Representative Asay) 
brought all these troops in from one part of the state, 
did he let them know that the testimony they were going 
to be given was irrelevant to the body of this bill. 

Representative Asay answered that he first wanted to 
correct his misconception that he brought them in -
they were the ones that called him; they were the 
ones that put this thing together; and they were the 
ones that asked them to press forward with it. 

Representative Raney asked Senator Keating what his 
theory was in regards to no longer putting money into 
the coal severance tax, stating that the reason he 
asked the question is that he has read numerous 
tax studies that have come out recently where they 
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have indicated that a reliance on severance taxes has 
put all the states, such as Montana, Alaska, Oklahoma, 
Texas and Louisiana, in dire straits. He exclaimed 
that all these tax studies seem to point out that these 
are energy states who spend their various severance 
taxes, so he wondered why he would chose to continue 
to spend the severance taxes in light of that and 
eliminate putting money into the permanent trust, 
which would then give us a steady income. 

Senator Keating explained that the requirement of 
half of the coal severance tax going into the per
manent trust fund was an impediment to the reduction 
of the coal tax itself in that so many state programs 
are reliant upon current coal taxes and to reduce 
the tax as such, thus reducing what flows to the per
manent trust and what flows to useable revenue, would 
be a hardship on those that are currently receiving 
funds. In order to cut the coal tax to be competi
tive in the market place, he stated, it seemed best 
to eliminate that portion of the coal severance tax 
that goes to the permanent trust fundi and when he 
was obtaining signatures for this special session 
to bring this before the legislature, that is exactly 
the diagram that he showed anybody and everybody -
that the purpose of this referendum to the people was 
to pave the way to be able to cut the coal tax without 
interfering with current revenues. 

Representative Raney .indicated that he really empha
sized the point he was trying to make - that he is 
going to, with this measure, have Montana continue 
on this death struggle with severance taxes by doing 
what he is doing. He asked if he (Keating) could not 
see where it would make more sense to wean themselves 
from spending the money and instead spend interest 
money. 

Senator Keating replied that personally he can't see 
this legislature, at this time, reducing the coal tax 
and not using it as current revenue for the various 
earmarked funds. 
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Representative Sands asked if this does not get on the 
ballot this year, when would be the next opportunity 
for the people to vote on it. 

Senator Keating answered, "1988". 

Representative Cohen referred to page 1, lines 16 through 
21, where it says, "There is a coal severance tax 
trust fund, the interest and income from which may be 
appropriated. The principal of the trust shall forever 
remain inviolate unless appropriated by vote of three
fourths (3/4) of the members of each house of the 
legislature." He asked Mr. Ochenski to comment on that 
means of protecting a state trust and give a little in
formation about how other states protect their trusts. 

Mr. Ochenski responded that some people who came here 
to observe the legislature were appalled at how easy 
we can break our own trust funds and spend that money 
that supposedly is inviolate for future generations. 
He continued that he did not have the technical data 
now to show how it is set up, but he certainly would 
be more than happy to provide this committee with that 
data next week. 

Chairman Devlin said that this should really be closed 
up and they can take a lot of this up in executive 
action. He indicated that he would like to get the 
committee back on the floor so they have a chance of 
getting out of here. 

Representative Raney commented that this is probably 
the major piece of legislation before this legislative 
session. 

Chairman Devlin told him to ask his question. 

Representative Raney noted that last session they (the 
committee) went through a tremendous wrestle with the 
coal tax and the testimony was enormous for people who 
had six months to a year to prepare for it and one of 
the reports that came to them was the Silverman-Duffield 
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report, which was done at the university of Montana at 
Missoula, and their report showed that by reducing the 
severance tax 50%, they extended the distance by which 
Montana was competitive with Wyoming by something like 
forty or fifty miles. He asked where are they making 
Montana coal more competitive by cutting the tax in 
half. 

Representative Asay replied that this was a theoretical 
study - they are not talking theory, they are talking 
actuality. He pointed out another study that had a 
somewhat different result than that one that was done 
at about the same time, which showed that the delivered 
cost of Rachell (?) Coal, which is a mine in Wyoming, 
was $1.39 per million btu or $24.20 per ton and the 
delivered cost of Big Sky coal from the Rosebud county 
mine was $1.46 per million btu or $24.95 per ton so 
there is the figure you are talking about a~d that is 
how close it is. 

Representative Raney asked if that was for the same 
delivery point, which was answered in the affirmative. 

Representative Raney indicated that that is a delivery 
point that he must know the name of. 

Representative Asay answered that it is the King plant 
in the twin cities 

Chairman Devlin exclaimed now that he was going to 
ask that they speak to the bill. 

Representative Cohen interjected that he would like to 
ask a question of another one of the witnesses who has 
not been asked any questions yet. 

Representative Cohen said that they have recently had 
in place a so-called window of opportunity with an op
portunity of a reduced severance price for coal contracts 
to written. He asked Mr. Mockler to fill this committee 
in on how many contracts or coal companies or power 
companies have taken advantage of that window of op
portunity. 
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Mr. Mockler responded that at the presenst time, they 
have had a Decker contract for 1 1/2 million tons 
under the window of opportunity; they have a Spring 
Creek contract for 1/2 million ton for the sugar 
companies; and they have a 1/4 million ton being pro
duced out of Spring Creek to Detroit Edison, which 
could lead to a 2 million ton contract and this is 
all under the window of opportunity. 

Representative Cohen asked if some mines in Montana 
are shutting down and cutting back on production, 
and there are new mines and new contracts opening 
up. 

Mr. Mockler replied that they are not having new mines 
opening up - it is their old customers that they are 
losing, because that is taxed at 30% and the new tax 
rate is 20% and apparently, it is more competitive 
at 20%. He emphasized that is precisely what is 
happening. 

There were no further questions. 

Senator Keating advised that the portion of the coal 
that is in the Powder River basin in Montana is a 
2,000-year supply of coal, so he does not know what 
generation they will be saving this fund for. He 
said that the other reason for the trust fund was 
that there is another area of the country that is 
known for its coal production and its poverty and 
that was Appalachia and that they should set aside 
some of this money to prohibit Montana from becoming 
Appalachia. He submitted that the price of reclama
tion is taken out of the coal; all of the producers 
are bonded and reclamation is successful as aquifers 
have been reestablished in the soil banks, lands have 
been returned to their precise class prior to being 
moved and Montana will not look like Appalachia. He 
contended that there is no reason for a trust fund for 
posterity and what they need now are jobs. 

He further stated that he made no bones about what the 
purpose of this referendum was - to remove the consti
tutional requirement that one-half of any coal severance 
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tax be put in an untouchable fund - and he did it speci
fically so that it would facilitate reducing the tax 
so that they can be competitive. He stressed that he 
made no bones about telling anybody that he thought 
they should cut the tax in half, that is what he would 
suggest to the next legislature and that is what he 
would suggest to the people saying, "Please remove the 
restriction from the constitution so that the legisla
ture can do its business so that they can tax so they 
can remain competitive." 

He continued that he is also talking about jobs and in 
the last year, Montana's production is declining, and 
Wyoming's production is increasing. Since 1975, when 
the 30% severance tax was imposed, he advised, that 
Montana's production got no higher than 33 million tons 
a year while Wyoming's coal went over 100 million tons 
a year and they produce four times as much coal and get 
twice as much tax with only half the rate. He asked 
why are we so stupid that they tie things up and not 
use them. He stressed that the coal in the ground was 
given to Montanans as a gift, and if they use it pru
dently, there will be jobs for those who want to take 
the coal and there will be coal left for posterity 
forever and there will be enough revenue to meet their 
current needs. 

He contended that if our greed gets beyond us, they 
will have no jobs - there are 1500 jobs and a $15 
million payroll in that area and jobs that are created 
by the build Montana program are for the most part 
service industries and the build Montana program is 
not as important to the state of Montana as mining 
our coal, developing our natural resources and pro
viding the necessary revenue for the operation of 
this state. He emphasized that if they do not make 
our coal tax competitive, they will lose those jobs, 
they will lose that development, they will lose those 
exports and they will not have sufficient revenue. 

He pointed out that besides the coal severance tax, 
there is a 4 1/2 cents gross proceeds tax that pro
vides $10 million a year to the educational trust 
fund and there is also an additional education trust 
fund that receives·lO% of the remaining 50% of the 
tax. He pointed out that much of government is 
supported by the tax and the coal industry is willing 
to pay it. 
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EXECUTIVE SESSION: 

DISPOSITION OF SENATE BILL 24: Representative Asay 
moved that this bill BE CONCURRED IN. 

Representative Keenan moved to amend senate bill 24 
on page 1, line 18, by deleting the words "shall for
ever" and insert "may". She explained that she thought 
there were two issues here - (1) the roundabout way 
of lowering the severance tax, which may be a very 
valid argument and a very valid theory, but she said 
she hears a lot about the trust itself and she feels, 
in essence, that they are very slowly busting the trust, 
so she proposes the word "may". She emphasized "may", 
you may do whatever you damn well please - by taking 
"forever shall" out of there, you may and you have 
killed two birds with one stone - you have not only 
given the people the opportunity to say, "Let "s lower 
it", but you have also given the power to the legis
lature that they "may" instead of "shall" do what they 
darn well please. 

She continued that she has heard this committee time 
and time again saying that they can solve many of their 
problems if they can get their hands on that trust. 
She exclaimed, "This is your chance." 

Representatve Asay acknowledged that the proposed 
~&rent is referrinq to existinq lanquage in the act 
and has nothinq to do with this bill particularly, 
but he would like to address the point she brings 
up. He asked the committee to recall the early days 
of this special session that there have been efforts 
to get into the trust fund in various ways and he 
has resisted them all. 

There was no further discussion on the amendment 
and Chairman Devlin called the question. The motion 
failed with 9 voting ¥es and 11 voting no. See roll 
call vote 1. 
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Representative Williams commented that in the last 
regular session of the legislature, he supported the 
governor's open window of opportunity to lower the 
coal tax, but to cap the trust fund is not a fair 
way to approach this. If Senator Keating wanted to 
lower the coal tax, why did he not put the coal tax 
on the ballot to lower the coal tax instead of cap
ping the trust fund, he asked. He declared that he 
thinks this is a roundabout way of going about it and 
he opposes using this method and he cannot support 
this piece of legislation. 

Representative Ellison explained that he was here 
when the coal tax passed in the first place; they 
didn't submit the coal tax to a vote of the people 
for the rate that was to be applied; and later they 
submitted to the people the proposition for the trust 
fund, which he supported, and the people in his dis
trict voted for it. He advised the :committee that he 
has no problem doing the same thing again and they 
will vote their own way and they will probably vote 
for not capping it, but that is their problem and 
not his. 

Representative Asay argued that there is probably one 
good reason why this bill was not to just lower the 
severance tax, i.e., it was for the very responsible 
reason that just lowering of the tax would affect 
all of the other funds which are totally dependent 
upon the other 50%; and as they have noted so many 
times, this state is so totally reliant upon those 
funds, it would be totally irresponsible to suggest 
lowering them at this time. 

Representative Williams asked if he could respond to 
that. 

Chairman Devlin indicated that he would like to keep 
this down to a minimum now - they have pretty much 
all made up their minds - he is pretty sure about that 
and he doesn't think their discussion is going to be 
anything but maybe rhetoric for the press and he thought 
he just saw two or three of them go out the door. 
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Represent~tive Switzer said that he thinks that once 
every tenvr twelve years is not too often to check 
the pulse of the general public and he feels that this 
is timely and the proper way to go and people who love 
the referendum route so much will applaud it. 

Representative Gilbert exclaimed that he has sat there 
for a long time listening to this rhetoric and the ques
tion is shall the people decide the issue of the coal 
tax trust fund - if you trust them, vote yes and if 
you don't trust them, vote no and he called for the 
question. 

Representative Keenan interjected on a point of order 
to the committee that she objected to that motion and 
she thought that this is only fair that they debate this 
as long as anyone wants to speak on the issue. She noted 
this was a point of personal privilege. 

Chairman Devlin indicated that he thought they had all 
made up their minds, but called on Representative 
Koehnke. 

Representative Koehnke submitted that it was indicated 
that there would be twice as much coal if they lowered 
the tax - therefore, they are going to have just as 
much money in the pot and, therefore, they will make it 
all right - if that is what they want to do, they don't 
have to open up the trust fund to keep going at the same 
rate. 

Representative Zaborcki proposed to amend the bill on 
page 2, line 5 where it says, "for amending the consti
tution to discontinue, as of July 1, 1987" to strike 
"discontinue" and put "lower" because that is what they 
are all talking about. He clarified that on page 2, 
line 8, he would like to do the same thing against amend
ing the constitution by striking "discontinue" and put 
"lower" as of July 1, 1987. 

Representative Ellison interposed that if you were going 
to do that, you would have to put in a figure so they 
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know how much they were going to lower it - it could be 
lowered 100% and you would have it discontinued - you 
would have to have a percentage in there. 

Representative Zabrocki asked if that would not be the 
same as if you discontinued - you are not saying what 
you are going to discontinue. 

Chairman Devlin noted there was a call for the question 
by Representative Zabrocki and the motion failed with 
a vote of 6 voting yes and 13 voting no. See roll call 
vote #2. 

Representative Raney indicated that he wanted to make 
a point in regard to Representative Asay's remarks that 
they would be acting irresponsible if they did not go 
along with this thought and he wondered if they would 
not be acting just as irresponsibly to go along with 
the thought for he sits here in the legislature and 
he (Asay) has seen, over all the years he has been 
here, what happens \'I7hen you become dependent upon the 
coal severance tax in their (the government's) opera
tion. He insisted that he also knows how well they 
have managed to function with interest off the coal tax 
permanent trust fund; and if he has been reading all 
the mail that he has been getting in the mail for the 
last year and a half and if he has been attending tax 
symposiums, he would see that the course they have been 
following in Montana, i.e., spending their coal sever
ance tax, is the exact reason that they have wound up 
where they are at - it is a course to self destruct. 
He exclaimed that he (Asay) and Senator Keating want 
to continue with that. 

Representative Asay responded saying, for the first 
time, they are somewhat in agreement - there is no ques
tion at all that any government that gets to be a 
severance tax junkie is working itself into destruc
tion and that is precisely what has happened and he 
does not see how in the world he (Raney) can equate 
this to wanting the state to continue in their 
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addiction to that tax and he pointed out further that 
the state is not existing wholly on the interest on 
this tax, but some 50% of the tax is going to govern
ment for various functions - that has been divided 
between education, arts and all the various things. 
He indicated that there is no way you can address 
all those points at this time. 

Representative Williams stated that he would like to 
refer to the statement made by Representative Koehnke 
- he thought it was a very appropriate comment for 
the debate that is going on - it was presented to them 
by testimony that if they reduced the coal tax by 
50%, that they would equivalent the amount and still 
collect the same amount of tax as we are collecting 
now based on production and then why do they have to 
cap the trust fund, he asked. If they are going to 
reduce the tax 15%, let's leave the trust fund alone, 
he argued, and they will get the same amount of money 
out of it just like it is now. 

Representative Asay remarked that is precisely for the 
reason I just gave. 

Chairman Devlin announced to the committee that they 
are going to vote on this now. He said they are going 
to stop this; they have to take a vote; the floor ses
sion is going; and he wants a roll call vote on it. 

Representative Cohen interjected, stating that he has 
not had an opportunity to speak to this bill in this 
committee session and he would like that opportunity. 

Chairman Devlin asked him if he were going to speak 
to the bill. He declared that he was not going to 
put up with any more speaking about what might happen 
because of this bill, but are we going to allow 
the people to make this decision. 

Representative Cohen emphatically stated that this is 
a bill that proposes a constitutional amendment -
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this is not the first proposed constitutional amend
ment before this special session of the 49th legisla
ture and he asked is that correct. He insisted it 
is the first one that has to do with the permanent 
coal tax and he would like to speak to it. 

Chairman Devlin agreed, but declared that in about 
one minute he is going to call the question. 

Representative Cohen declared that this piece of legis~ 
lation, which the committee has pointed out that they 
should probably be going in exactly the opposite direc
tion and putting all this money into a permanent trust 
fund, he finds particularly abhorrent - there is an 
initiative process that will truly allow the people . • • 
and they have done it on the liability issue, they have 
done it on the nuclear energy issue and the people have 
done it on many issues, but for the legislature to 
throw out these kind of things before the people is 
a real disrespect for the people of the state. He 
advised that he voted against all of these and he real
ly sincerely, given the conditions under which this 
has been presented to this legislature, if you respect 
the people of the state, you are not going to vote to 
toss this out now onto the ballot in November. 

Chairman Devlin called the question and the motion to 
BE CONCURRED IN failed with a vote of 10 to 10. See 
roll call vote #3. 

Chairman Devlin noted that this bill will go to the 
floor with NO RECOMMENDATION. 

ADJOURNMENT: There being no further business, the meet
ing was adjourned at 4:44 p.m. 

Alice Omang, Secret~y 
,/ 
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