
MONTANA STATE SENATE 
JUDICIARY COMMITTEE 

MINUTES OF THE MEETING 

June 26, 1986 

The third meeting of the Senate Judiciary Committee 
for the 49th Legislature, Third Special Session, was 

- called to order at 10:10 A.M. on June 26, 1986, by 
Chairman Joe Mazurek in Room 325 of the Capitol 
Building. 

ROLL CALL: All committee members were present. 

CONTINUED CONSIDERATION OF SB 22: 

CLOSING STATEMENT: Senator Blaylock: I opened yester
day by saying that I didn't like the dicision of the 
court and why. But it is the law and they have made 
certain demands, if any statute passed, it is going to 
pass muster. One of those demands was that we must 
prove a compelling state need if we are going to gain 
approval of the court. I think we have worked hard 
here to do that. Our school districts, our cities, our 
counties and our state have presented strong evidence 
that we are in difficulty without limits on our public 
liability. Senator Towe has placed into the record 
the legislative findings of the interim committee study 
and I would like to, at this time, ask that all the 
evidence presented to this Judiciary Committee in the 
March session, on behalf of the proposed constitutional 
amendment on public liability, be made a part of the 
record if that is acceptable. I would further urge that 
as part of this that we ask the state, in the case of 
Mr. Maynard, to continue to build evidence of our diffi
culties, so that any future challenge to this statute, 
that that evidence that he might gather might be part of 
any proceedings before the Supreme Court. I would like 
to say at this time, for all of those who are interested 
in this, that in executive session that I intend to 
offer two amendments. The £irst is to strike Section 6, 
which is the section which would make this retroactive 
to 1977 and I've thought this over and I've talked to 
other counsel and I think that it would be unfair to 
make this retroactive to the lawsuits that have already 
proceeded to the courts, to the negotiations that are 
going on. What this would do by striking Section 6, it 
would make it applicable on July 1st of this year if it 
passes. Then I'm going to offer an amendment to terminate 
Section 2, which sets the limits, whatever limits that we 
decide, that will sunset those limits in 1989, so that the 
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legislature, at that time, can again take up whether 
those limits should be raised or lowered or left the same. 
I think that that's probably the prudent course to follow 
because it is a volatile thing and so with that Mr. 
Chairman, I close. 

QUESTIONS FROM COMMITTEE MEMBERS: Senator Yellowtail: 
I'd like to ask Karl Englund to comment on something 
that we heard yesterday. I've forgotten, Mr. Englund, 
who said this but someone noted that actuarially, under 
the self-insurance pool, that the Montana League of Cities 
and Towns has put together, that actuarially that program 
could cover a liability at, I believe they said, 3/4's 
of a million dollars per individual and 1-1/2 million 
dollars per occurrence, or some such figures. Mr. 
Tubergen said that. Would you comment on that please. 

Mr. Englund: Well, that was my understanding of what was 
said also, and I guess, I think, that that then creates 
a good basis for you to understand where the cities and 
towns can get insurance, through that market. I don't 
believe that that creates a good place to set limits in 
and of itself. In other words, the simple fact that that's 
what that policy can offer, doesn't necessarily mean 
that there is a compelling interest to set the limits 
at those figures. We all purchase insurance for our auto
mobiles and for our homes, make economic decisions con~ 
cerning what are going to be the limits, knowing full 
well that there is a slight chance that we will cause an 
injury which results in liability greater than those 
limits and that's a chance that we take. So, I have auto
mobile insurance and limits on the amount of my coverage 
and I think right now I'm at $500,000 or $750,000. Well, 
I know full well, that if I seriously injured someone, the 
potential for my liability is greater than that. I've 
just made a decision that that's as far as I'm willing to 
go in terms of paying for insurance. So, the point that 
I think is important there is that that creates the point 
at which they can get insurance. I don't think that we 
necessarily have to conclude from that, that that is the 
point at which there is a compelling interest to impose 
the limits. 

Senator Towe: For some of those who are proponents of 
the bills that come from local governments themselves, would 
you have any comments on the proposed increase of the 
limits from the bill figure of $300,000 and a million to 
$500,000 and two million. Does anybody find that that 
would be a really difficult thing to live with. I think, 
in view of the Pfost case, where we had a really serious 
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injury where there were medical bills of some $250,000, 
$300,000 probably is a little bit low and we probably 
ought to be talking about a higher limit. 

Gentleman answered but did not identify himself: I think 
that people in the cities recognize some of the arguments 
in the Pfost case and that they are legitimate and we 
are willing and prepared to consider adjustments in the 
limits. In response to Mr. Englund's comment, if we 
were asked actuarially what type of limits would provide 
some reasonable margin of safety under the program that 
we're offering, I'm sure that the counties under the 
program that they're developing are going to be looking 
at some of the same considerations, and at this present 
time $500,000 per person and a million dollars per oc
currence, would fall within that margin of safety. If 
we are able, down the road, and down the road that isn't 
too far, we're talking September 1st, to put together our 
bonding program and expand the participation in this, we 
could, I would say with a reasonable margin of safety, 
offer coverage to our members at the level of $750,000 
per person and 1-1/2 million per occurrence. Anything 
beyond that then, would become a direct tax obligation 
of the city or town. 

Senator Mazurek: I have a question for John Maynard. John, 
I want to confirm or disaffirm an understanding. There 
has been some question as to whether or not the legislative 
findings, not as expressed in the statute, but the legisla
tive record, including the introduction of reports on the 
reserves held by state government, the number of claims, 
the potential exposure, whether any of the information that 
was part of the legislative record when this statute was 
adopted in 1977 and again in 1983, whether those matters 
were in the district court record and available for 
consideration by the Supreme Court prior to the Pfost 
decision, or at the time of the Pfost decision. 

John Maynard: It is my understanding they were not. 

Senator Mazurek: I guess I'd only comment that there 
has been much made about the fact that the court rejected 
what the legislature had done, but the only thing the 
court had to look at was the statutory language. It 
didn't have any of the information, such as the study 
Senator Towe in his interim committee did, or any of the 
evidence which was introduced in support of SB 184 last 
time or any of the information that has ever been presented 
before this legislature to justify the imposition of the 



Judiciary Committee 
June 26, 1986 
Page Four 

limits. That in and of itself may have been an important 
factor in the court's decision. So, I think the importance 
of this record today and yesterday is important and I would 
indicate that we are making a verbatim transcript of this 
hearing and this executive action and hopefully in any 
future litigation this would all become a part of the 
record in justifying the action that this legislature 
mayor may not take. 

Senator Towe: Pursuant to that end, I would request that 
we do include the minutes from the House and Senate 
committess in 1983 that considered the sovereign immunity 
bill or the limitation on liability bill. 

Senator Mazurek: Would you also include those in 1985 
when the limits were extended; $300,000 and 1 million 
had been sunseted and they were reenacted in 1985. 

Senator Towe: I would ask then that all four, the House 
and Senate considerations in 1983, and the House and Senate 
considerations in 1985 be added. {The minutes from the 
House and Senate Committees on SB 465 in 1983, and SB 184 
in 1985 are attached as Exhibit I} 

Senator Towe: I would also request, I think John referred 
to a study yesterday, John Maynard, and I think that study 
you said was not available but you indicated some of the 
results and related those to use. I would ask that that 
study be included in the record. {the report referred to, 
furnished by John Maynard, is attached in the minutes 
dated June 25, 1986 as Exhibit 4, SB 22} 

Senator Mazurek: Yes, I think Mr. Maynard made reference, 
orally, to what some of the report would say. We would 
like a written copy of that report. I do think it's 
important that you get it to us before this legislature 
adjourns. We do have the oral record of your testimony, 
but we would like the written report as well and I think 
you indicated that may be available by Friday. Is that 
correct? Or, you're hoping it will be available by 
Friday. 

Don Maynard: It will be mailed from Seattle on Friday and 
I can try and make arrangements to have a copy mailed 
directly to this committee on Saturday. 

Senator Mazurek: Or, if not, if there's any chance you 
could get a telecopy. 

Senator Towe: It occurs to me, Mr. Chairman, that that 
should be insignificant, the minutes will certainly be 
open until we get a written copy that you can review and 
bring to the secretary to add to the record. 
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Senator Shaw: Karl, can you explain the equal protection 
clause of the federal government? 

Karl Englund: As it relates to this? 

Senator Shaw: Yes. 

Karl Englund: Well, first of all, as it relates to this, 
there's no necessity to do that. The Pfost decision 
applied the equal protection clause to the Montana 
Constitution and the doctrine that even though that 
clause mirrors the federal clause, the Montana Supreme 
Court can adopt a more expansive meaning for our equal 
protection clause, but, the equal protection clause 
prohibits discrimination. Basically, that is the 
cleanest and shortest way that I can explain it to you, 
considering that you want to take executive action on 
this bill before you go into session. 

Senator Shaw: If this bill should become law and we don't 
get anything done on the private sector, doesn't that 
put this bill into jeopardy because of the equal protection? 

Karl Englund: It puts it under scrutiny because of equal 
protection and that's exactly what the Supreme Court said 
last time, it puts it under scrutiny because there is a 
right to full legal redress and, therefore, the level of 
scrutiny is a high level of scrutiny and so the court 
will look to see whether there are compelling reasons 
for the enactment of this statute. If your record in 
this committee and if the record in the district court is 
sufficient to justify that, then the court will uphold it. 

Senator Towe: For the record, I did ask Bonnie Tipp~ after 
the meeting, if I had understood her correct, that she said 
she did not think we had shown a compelling state interest 
and she corrected me on that. That is not the case, she 
said, she felt there was a compelling state interest shown. 
Her comments were simply directed that she didn't think 
we'd shown anything additional that would change the 
court's opinion. She promised a letter to that effect 
clarifying that. I would like to ask that that letter be 
added to the record. (Letter from Bonnie Tippy attached as 
Exhibit 2) 

Senator Mazurek: I had the same conversation and that 
letter will be made a part of the record. 

ACTION ON SB 22: Senator Mazurek: There have been suggested 
a couple of amendments. We need to look at the limitations, 
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the applicability and retroactivity and the effective 
date and termination date. The first thing we should 
probably take up is the limits as to whether or not you 
would want to change those. I have a suggestion, just 
a comment, the cities and counties and their insurance 
advisors have indicated that $500,000 to a million, or 
at a million per occurrence or per person/per occurrence. 
I think it may be advisable for us to take $500,000 and 
a million and then perhaps sunset this thing so we have 
to look at it again in the regular session because the 
self-insurance fund is just getting started and I guess 
I'd rather not take their higher number. We may have to 
do that in January, but let the bonds be sold and let 
us reexamine those. 

Senator Towe: Let's do it this way then. Let's go 
$500,000 and 1-1/2 million. I don't think that that 
extra amount per occurrence is that much more difficult 
to cover and I really think that if you got a number of 
people injured in the same accident, you've got some 
real problems. Suppose, you've got 30 people or 300 
people, for instance, you've got some real problems. 
You get it down to where you aren't even going to cover 
medical bills. So, my suggestion would be $500,000 
according to your principle, but boost it up to at least 
1-1/2 million and then sunset it in a couple of years. 
I would move to make that motion. 

Senator Mazurek: Any discussion on the motion to amend 
page 3, line 12 to strike $300,000, insert $500,000 and 
strike 1 million and insert 1.5 million. Alec Hansen, 
I guess I'd be curious to know yours and John Maynard's 
reaction to that. 

Alec Hansen: I think that those limits fall within the 
perimeters of what we were told represents the margin 
of safety and I think we can accept that. 

John Maynard: My answer, I have two answers, my first 
answer is that imposes a 1.25 factor that we have to 
reserve for and that is opposed to the unlimited 2.35. 
It's a much more reasonable limit. The fact that addition
ally you should consider is that if you change the limits 
and raise them, that is one additional fact that the 
Supreme Court will have to look at. It is questionable 
as to the relevance of that fact, but I think that it is 
a relevant fact that will affect where they draw the line 
concerning a compelling state interest and it seems like 
a good idea from that respect. 
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Senator Mazurek: Any discussion on those limits? The 
question having been called for, those in favor of the 
motion say aye, opposed no, the ayes have it, the motion 
carries. 

Senator Mazurek: The other matter we should address is 
applicability. Senator Blaylock has suggested that we 
not make this retroactive. 

Senator Blaylock: I move that we strike Section 6 in 
its entirety and then that will leave the effective 
date at section, what is now section 8. 

Senator Mazurek: Any discussion on that? I guess I'd 
ask John McMaster, I have some questions as to whether 
we can go back on pending claims, but I know in the 
veterans' preference situation, which arguably is 
different because that was a governmental gift, essentially 
a priviledge, we went back and affected only those that 
had not been reduced to judgement. Is that a possibility 
here? 

John McMaster: Mr. Chairman, I think it's a possibility 
here. In my own mind, I'm not certain that you'd be able 
to get away with it though, especially in light of the 
way the court looks at the right of full redress. 

Senator Mazurek: What about this? What if we went 
retroactive to the date of the Supreme Court decision in 
Pfost. 

John McMaster: That would be okay with me, although 
personally I think that there's a very good chance that 
you could go back beyond that because all you're really 
changing here are limits. I mean, the court said that 
they have the right to sue. What you're saying is we're 
going to let them have that right, but impose certain 

, limits on what they're going to collect in damages. 

Senator Towe: A suggestion might be to go back to the 
effective date of the last change in 85 or maybe even 
before that change, the major change in 83 after the 
Karla White decision. I think probably 1985. In other 
words make it retroactive to July 1, 1985. And, if in 
fact, and I guess I would argue in favor of it this way, 
that I feel like John, that there's a fair chance that 
they wouldn't accept it. You've got a severability 
clause, if they don't accept that, fine, we haven't 
lost the rest of it. We're taking no really big risk. 
Maybe it will be effective and if it is so much the 
better. 



Judiciary Committee 
June 26, 1986 
Page Eight 

Senator Crippen: I don't know what the court will say 
about the severability clause, Senator, you may have a 
little different opinion than I do. We're trying to 
solve a problem here, why are we doing it the way we're 
doing it? Let's not throw up any red flags at all. 
I think Senator Blaylock made a good point about fairness, 
aside from that I think if we're trying to go from here 
on down the line, that's fine. We may be able to go 
back to the Pfost case, maybe we should and maybe not, 
but I think we're starting in at this point in time and 
I think we should just stick right here, right where 
we are now. 

Senator Blaylock: I feel somewhat strongly that I think 
we ought to make the applicability date as of July 1st 
this year. Then I don't think we get into trouble with 
what's already going on and what's already been decided 
and I think we make it more difficult for the court to 
really look at this thing if we say, you know, in effect 
those court decisions now are going to be changed, are 
going to be affected by this limitation and I would like to 
go, I think that this statute has a better chance before 
the court and I'm not a lawyer, but I just feel that it 
has, as a person, if we make it applicable now and not 
affect those court cases that are already decided, are 
already in process. 

Senator Towe: That is not what we're talking about. I 
think we need to clarify that. This, at the present time, 
says claims, lawsuits and causes of action arising after, 
not necessarily those that have already been filed. The 
fact is that there may be claims out there at this point 
that have already accrued, because the accidents happened, 
but no lawsuits have been filed yet. So there is a 
difference there. 

Senator Blaylock: I move that we strike section 6. 

Senator Towe: To do that wouldn't you just, why not 
just clarify it by saying, instead of striking section 6, 
strike 1977 and add 1986. Then we clarify that. It does 
apply to everything where an action commences or where 
the cause of action accrues after July 1, 1986 and we don't 
build any further ambiguity of whether it applies to 
lawsuits or whether it applies to accrual of action. 

John McMaster: If the intent is to make it apply only to 
actions arising after this act takes effect, the act is 
effective on passage and approval and I suggest that you 
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amend 6 to simply say this act applies to all claims, 
losses and causes of action arising after the effective 
day of this act. 

Senator Blaylock: I'll accept that. I withdraw my 
previous motion to amend and move to amend it, as John 
said, making it after the effective day of this act. 

Senator Mazurek: You've heard the motion, those in favor 
say aye, opposed no, the ayes have it, the motion carries. 

Senator Mazurek: Senator Blaylock, regarding the effective 
date, you indicated you wanted to have a termination date. 

Senator Blaylock: I would suggest, is there any interest 
in changing the termination date to July 1, 1987, so 
that we have to look at it again in January? We can look 
at how the insurance program is operating. 

Senator Towe: I'll move to that effect. That John draft 
the language to make the termination date on section 2 
for June 30, 1987. 

Senator Blaylock: John Maynard, what do you think of 
that? 

John Maynard: Good idea. 

Senator Mazurek: You've heard the motion, those in favor 
say aye, opposed no, the ayes have it the motion carries. 

Senator Mazurek: Senator Crippen has moved the bill 
DO PASS AS AMENDED, those in favor say aye, those opposed 
no, the ayes have it with Senator Daniels, Senator Shaw 
and Senator Yellowtail voting no. The motion carries. 

Chairman Mazurek requested that in addition to the infor
mation that has already been presented for testimony, 
that the following be included as a part of the minutes: 

Exhibit 3 - Testimony and Exhibitsof the 1975-1977 
Interim Committee on Sovereign Immunity. The actual 
interim report is part of the testimony that was 
presented at the hearing on SB 22 on June 25, 1986 
and is attached to that set of minutes as Exhibit 6. 

Exhibit 4 - All House and Senate Minutes, Testimony, 
Exhibits and Reports of the March, 1986 Special 
Session re: Representative Bardanouve's bill (HB 7) 
proposing a constitutional referendum. 
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There being no further business to come before the 
committee, the meeting was adjourned at 10:40 P.M. 

ah 

NOTE: For clarification purposes, all exhibits 
for this set of minutes, whenever possible, will 
be marked in the upper right hand corner. 
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SENATE JUDICIARY 
EXHIBIT NO __ ' ___ _ 

DATE_....;;6_-_J _h _-t...;;.'b __ _ 

BILL NO. .:5B~,J;}" 

ACTION ON SB 245: !vIr. Petesch stated the information required in this 
bill would be available in discovery or in the writ of assistance or 
writ of attachment. Senator Pinsoneault questioned whether this applied 
if your judgment came out of justice court instead of district court. 
Senator Towe responded he thinks there is a reference in the justice 
court statutes to the rules of civil procedure in district court. 
Senator Crippen moved SB 245 be recommended DO PASS. The motion carried 
with Senators Brown, Crippen, Galt, Pinsoneault, and Yellowtail voting 
in favor and Senators Blaylock, Daniels, Shaw, and Towe voting in 
opposition. 

ACTION ON HB 103: Amendments to HB 103 were distributed to the com
mittee (See Exhibit 1). Mr. Petesch stated the committee has adopted 
all of the amendments on the attached Exhibit 1 except the last one, 
which is one Senator Pinsoneault requested be looked into. Senator Towe 
moved amendment No.4 be adopted. The motion carried unanimously. 
Senator Pinsoneault moved HB 103 be recommended BE CONCURRED IN AS 
AMENDED. The motion carried with Senator Crippen voting in opposition. 

ACTION ON SB 267: ~tr. Petesch stated Representative Bergene has a 
comprehensive bill revising the exemptions that has not yet been intro
duced. Senator Daniels stated the chair would entertain a motion to lay 
the matter on the table pending introduction of Representative Bergene's 
bill. Senator Towe stated if we lay this bill on the table. it will 
effectively be dead due to the close proximity of the transmittal 
deadline. He believes there is some merit in the bill. Senator Towe 
moved that SB 267 be recommended DO PASS. The motion carried with 
Senators Daniels and Galt voting in opposition. 

Senator Tom Towe introduced SB 184 due to tt
l. 

CONSIDERATION OF SB 184: 
{ . Senator Joe Mazurek's absence from the hearing. Senator Mazurek was 

presenting a bill to the State Administration Committee and was unable 
to present SB 184 on his own behalf. Senator Towe stated this bill 
simply repeals the sunset provision in the language the legislature 
adopted last session. The language we adopted last session amended that 
section because of the law on sovereign immunity. One of the corner
stones of that law is that only general damages will be allowed. That 
meant only those monetary damages you can put a finger on. The supreme 
court ruled that was unconstitutional, and we cannot deny the other 
intangible damages. The 1983 legislature put in a limit of $1 million. 
It also put in a sunset provision until June 30, 1985. This bill 
repeals the sunset provision. Senator Towe stated he understands the 
bill has been working quite well. It has meant an enormous increase in 
damages paid out. If we took the limit off, we would be paying out a 
lot more. The feeling of the legislature is that ought to be suffi
cient. He thinks it would be wise to continue the existing provision by 
repealing the sunset provision. 
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SENATE JUDICIARY 

EXHIBIT NO_. _..:..I_~_
DATE k -:u., -f' 
BIll NO. 58 -Cf. ~ 

PROPONENTS: Mike Young, from the Department of Administration, states 
his department defends and pays any bodily injury claims under the 
statute. The 1972 constitution abolished immunity completely. The 1974 
general election approved a referendum to allow the legislature to 
reinstate by two-thirds vote of each house believing being compensated 
for only pecuniary loss was a denial of equal protection. They have 
gone from a net fund balance of $10 million at that time to $8.6 million 
now. The reserves they have for an existing 150 lawsuits are about 
$5,638,000. That leaves them with about $2,961,000. A study viewed the 
White decision as having a negative impact on our existing reserves. 
They are looking at increased exposure. In our actual claims paid, 
1980-81 claims paid to individual claims were $144,000 for the bienniem. 
In 1982-83, $2,943,589, because they had to reevaluate all claims 
because of the White decision. In 1984-85, they are currently standing 
at $2,6}9,530 for just the first year and a half of the biennium. No 
one can act arbitrarily and hide behind a shield, not even the state. 
Whether you have economic or non-economic loss, you have the same cap. 
It has been ruled unconstitutional in one district court in Missoula, 
and it is up on appeal. Chip Erdmann, from the Montana School Boards 
Association, stated they strongly support the bill. They agree govern
ments should be responsible for their actions, including schools, but we 
have to remember they are out there providing mandatory services and not 
for profit. He thinks we need reasonable limits. One of the nice 
things about the present law is we have a figure that we can insure up 
to. Last session when we lost that figure, several insurance companies 
advised they would no longer insure school districts. They think 
without such limits, the operation of school districts would be in 
jeopardy. Then we are faced with the problem of how to provide the 
mandated services if there is no money. Alec Hansen, representing the 
Montana League of Cities and Towns, stated his organization strongly 
supports the bill. They feel limits are absolutely necessary to prevent 
cities and towns from financial catastrophe. The limits are reasonable 
and should be retained. Cities and towns cannot afford the increased 
insurance costs. Greg Jackson, representing the Urban Coalition, stated 
they would like to go on record in support of SB 184. The trickle down 
effect of an increase of claims becomes an increased cost to the tax
payers. In addition, he stated that on behalf of Gordon Morris, of the 
Montana Association of Counties, the Montana Association of Counites 
would like to go on record as supporting this bill. Curt Chisholm, 
Deputy Director for the Department of Institutions, stated the depart
ment would like to go on record in support of this bill. One reason is 
economic because of the cost of increased insurance rates. He stated we 
should keep in mind the populations at risk that the Department of 
Institutions traditionally and currently receive as wards of the state 
and criminals convicted in the state of Montana. The decision to place 
these kind of individuals in a less restrictive environment in the 
communities puts populations at risk. Regardless of the ceiling of 
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SENATE JUDlC1ARY 

EXHIBIT NO.. I () I 
b -;;)b -0 b 

DAT£E.._:::-,.;.----

Btll NO 58 -;;.J-

limitations in existence, the legislature and the people of the state of 
Montana need to be fully aware of the populations they have at risk. 
(See written testimony from Gordon Morris, Executive Director of the 
Montana Association of Counties, attached as Exhibit 2.) (See written 
testimony from Jim Nugent, of the City of Missoula, attached as Exhibit 
3.) 

OPPONENTS: Karl Englund, representing the Montana Trial Lawyers: 
Association, presented a letter from Erik Thueson (see Exhibit 4). Mr. 
Theuson was the plaintiff's attorney in the White case. Mr. Englund 
stated there are potential constitutional problems with a limitation on 
judgments against public entities and the denial of equal protection. 
The sunset rather than being repealed should instead be at a later date, 
particularly because of the rising cost of medical costs which may be 
appropriate today but may not be in a few years. They suggested we 
resunset it for two years down the road. 

CLOSING STATS\1ENT: Senator Mazurek stated the White decision was a 
4 to 3 decision. He would resist an effort to reinsert the sunsetting. 
He believes we can review the ceiling as costs go up. 

QUESTIONS FROM THE COMMITTEE: None. 

Hearing on SB 184 was closed. 

RECONSIDERATION OF HB 103: Chairman Mazurek stated a concern had been 
brought to him by Senator VanValkenburg regarding this bill. It has a 
particular impact in the larger counties, such as Yellowstone, Missoul~, 
and possibly Lewis and Clark. The law states each district will desig
nate one judge as the youth court judge. That has become a problem in 
Missoula where youth court matters take up nearly all of one judgers 
time. Senator VanValkenburg has asked the committee to change the bill 
to add that the district shall designate one or more youth court judges. 
Senator Blaylock moved that the committee reconsider its action on 
HB 103 for purposes of amendment. The motion carried unanimously. 
Senator Shaw moved HB 103 be amended as requested. The motion carried 
with Senator Crippen voting in opposition. Senator Pinsoneault moved 
that HB 103 be recommended BE CONCURRED IN AS AMENDED. The motion 
carried with Senator Crippen voting in opposition. 

ACTION ON SB 184: Senator Shaw moved that SB 184 be recommended DO 
PASS. Senator Towe stated it has been working well, so there is no need 
to put in a sunset that may be overlooked. Senator Mazurek stated we 
are more liberal in our state statutes and in general immunity than 
other states. The motion carried unanimously. 
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TO: Senator Joe Mazurek 
Chairman, Sen~te Judiciary Committee 

FROM: g~sPL 
~ecutive Director 

RE: SB 184 and SB 200 

DATE: February 4, 1985 

On behalf of t~e ~ontana Association of Counties I wish to 
indicate support for Senator Mazurek's Senate Bill 184 and Senator 
Christiaens' Senate Bill 200. 

Both bills propose needed legislation to extend protection by 
placing limits on liability. Local electer! officials thro~hout 
~ontana live with the fear of tort suits and civil suits i& general. 
The number of cases filed nationwide have increased tremendously as 
have the size of settlements or awards. 

The insurance industry record, measured in terms of their loss 
ratio, 'dictates ever increasing premium costs. In :10ntana public 
official liability has generally increased at a 3 fold rate, due to 
~oth the extent of litigation and the size of the awards. Currently, 
several counties a:-e without a private insurance provider due to 
loss ratios which caused their providers to discontinue coverage. 

I urge your favorable action on both. 

C:·i/mrp 
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February 11, 1985 85-80 

Senate Judiciary Committee Members 
Montana State Senate 
Montana State Capitol 
Capitol Station 
Helena, Montana 59620 

Re: SB-184 repealing sunset provision for Section 2-9-107, 
M.C.A. 

Dear Senate Judiciary Committee Members: 

The purpose of this letter is to express the support of City 
of Missoula officials for the enactment of SB-184 entitled, 
"An Act to Repeal the Sunset Provision on Section 2-9-107, M.C.A. 
Limiting Damages Recoverable in Tort Suits Against State and 
~ocal Governments." Further, City of Missoula officials support 
~nd urge the continuation of the current tort damage recovery 
ceiling limits in Section 2-9-107, M.C.A. which are "$3,000.00 
for each claimant and $1 million for each occurrence." City 
of Missoula officials are opposed to any increase in the current 
statutory tort damage recovery limits. 

The City of Missoula currently has $1,000,000 million dollars 
in primary liability insurance coverage. This week I have received 
the following percentage premium cost increases for additional 
liability insurance if the City needed to acquire additional 
primary liability insurance coverage: 

1. First million of excess insurance in addition to the 
current one million primary liability coverage would cost 25% 
to 35% of the cost of the primary liability insurance in order 
to achieve 2 million total coveragei 

2. Second million of excess insurance in addition to the 
primary would cost another 15% to 20% of the cost of the primary 
liability in order to achieve 3 million total coverage which 
would amount to a total premium increase in cost of 40% to 50% 
in order to acquire this level of coverage. 

After that point the increased cost in premium increases by 
10% to 15% of the primary liability coverage for each additional 
1 million in coverage. 

According to City of Missoula Finance Director Mike Young, the 
City of Missoula .is currently paying a liability insurance premium 
of approximately $52,000.00 for general liability insurance, 

:; 

as well as approximately $51,000.00 for automobile liability 
insu~ance for a total liability insurance premium of~~~~~MlrrE 
$103,000.00. e3 

________ ... ,,~, . ~~'n" 'TI"~ ,roT",,, C')O' (W~O .. ' C, V I... ::rr NO'_(-);;:;),;:;::'/-;L-?_-~'_--
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During the 1983 regular state legislative session when the Montana 
State Legislature was amending this Section of law as a result 
of the Montana Supreme Court's decision in the case of Karla 
White v. State of Montana, 661 P.2d 1272 (1983) ,one of the 
suggestions that was made was to increase the statutory limits 
to "I million for each claimant and $3 million for each occurrence. n 

Pursuant to the above percentages, if the City had to increase 
its liability coverage to $3 million, the increase in insurance 
premium cost would be 50% to 70% additional cost. 

City of Missoula officials strongly urge that SB-184 be enacted 
as proposed. Thank you in advance for your consideratio~ of 
this matter. 

Yours trUly. 
/'1 _ //:, ) 

(;' 0/: 
I J 1 /1 /1 / /. /' /... I~; 
\ / I /'j// / / ! ;TI, A), I- ' ., ", .. 

//Jim Nugent /' 
,/;' City Attornev // 

.. ;' - - ,/ 
: I 
: / IN:my 

c~' Alec Hansen, Executive Director Montana League of Cities 
and Towns 

~issoula County Senators Farrell, Haffey, Halligan, McCallum, 
Norman, Pinsoneault and VanValkenb~rg 

.... 11 
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MAILING ADDRESS: 

February 5, 1985 

Senate Judiciary Committee 
Capitol Station 
Helena, MT 59620 

Dear Committee members: 

P. O. BOX 2566 

(406) 727-7304 

A few years ago, I represented a young lady named Karla 
White. She was attacked and brutally beaten by an escapee 
from Warm Springs State Hospital. In the lawsuit which 
followed, White v. State, the Montana Supreme Court ruled 
that the legislative created limitations on recovery from 
the government then in existence were unconstitutional. 

After this ruling, the legislature quickly passed the 
current limit~cions on recovery from a government entity. I 
understand that these limitations are now under review. I 
would 1 ike to have the following comments made part of the 
record when you consider this matter. 

I can say unequivocally that the current limitations on 
recovery for damages are unconstitutional. I can say this 
with some confidence because the current legislation was 
based upon the dissenting opinion of a justice in the White 
case. In other words, the current legislation is directly 
contr~ry to the majdrity decision in that important 
constitutional case. Because of this, I would suggest that 
the committee carefully revise the legislation so it does, 
in fact, pass constitutional muster. 

In my opinion, any attempt to limit recovery of damages when 
the defendant is a government entity violates equal protec
tion of the law. It creates two classes of victims who have 
suffered injury because of government negligence. Those 
with lesser injuries are entitled to full compensation. 
Those with immense injuries, meriting recovery of damages in 
excess of the current $300,000 limitation, are deprived of 
full redress for their injuries. This is a classic form of 
discrimination which does not pass constitutional muster 
where, as here, we are dealing with a fundamental 
constitutional right. 

SENATE JUDICIAR~ fUMM1TT£E 
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Be that as it may, I recognize that as a practical matter, 
the leqislature may well impose limitations on damages 
anyhow. If this is true, I would suggest that you seriously 
consider and study the possibility of requiring government 
entities to purchase some sort of umbrella insurance policy, 
that would increase recovery above the current $300,000 
limitation. 

For instance, an umbrella policy that would increase damage 
coverage to one million dollars would probably only amount 
to a few cents' in taxes per capita in the area where any 
government entity, large or small, has its tax base. 

Extending the limits in such a manner would not clear up the 
constitutional problems, but it would certainly decrease the 
size of the class of victims who will not receive full 
recovery when injured by the government. Moreover, it will 
also decrease the hardships and adverse impact upon those 
whose injuries are still so severe that a million dollar 
limit will not compensate them for all of their losses. In 
short, for very little extra expense, such an umbrella 
insurance plan would greatly reduce the reprehensible 
aspects of the current damage limitations. 

In summary, the people of this state are entitled to great 
care by the legislature when the legislature chooses to 
limit fundamental constitutional rights. I think this at 
least requires an impartial and careful study of how the 
limits on damages can be adjusted without significantly 
affecting the fiscal integrity of our government entities. 
I would hope that the co~~ittee and legislature would 
consider such a plan and act accordingly. 

I thank you in advance for this opportunity to express my 
thoughts as a concerned citizen of this state. 

Since,rely yours, 
I ·' " 

~. / /7 '. /' 
/c i/~ ). 
:>.C-.;'-~ ~{~ 

Erik B. Thueson 

EBT:eml 

SENATE JUDICIARY 9DMMITTEE 
EXHIBIT No. ___ Lf ____ -.--_ 
DATE __ a_~_..., ___ j~~8-:..ij_ 
SilL No._-.=.~,....:;8~/_::?'--4.o....--



MINUTES FOR THE MEETING 
JUDICIARY Cm1MITTEE 

MONTANA STATE 
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March 13, 1985 

The meeting of the Judiciary Committee was called to order 
by Chairman Tom Hannah on Monday, March 18, 1985 at 8:30 
a.m. in Room 312-3 of the State Capitol. 

ROLL CALL: All members were present with the exception 
of Rep. Bro'Y/n who was previously excused. 

CONSIDERATION OF SENATE BILL NO. 184: Senator Joe }1azurek, 
District #23, s~onsor of SB 184, testified. He said SB 
184 was introduced at the request of the Department of 
Administration. The effect of this legislation would be 
to reinstate the current limitations ,""hich were imposed at 
the end of the 1983 session on tort damage claims against 
the state, county and municipal governments including 
school districts and others. By way of background, the 
need for this legislation resulted from the 1983 decision 
of the Hontana Supre.rne Court in Karla Whit.e vs. State of 
:·1ontana wherein the damage limits L.TIlposed by the 1977 
legislature were deemed unconstitutional. These limits 
were amended to conform to the Court's ruling and reim
posed at $300,000 per person and $1,000,000 per occur
rence. If the legislature doesn't do anything, there will 
be no limit on claims against the state, county and muni
cipal gover~TIlents. The Department of AdIninistration did 
a study showing the government liability statutes of some 
of the surrounding states. Senator Mazurek continued by 
saying that Montana is on the "liberal" side of the ansle 
other than Washington and Alaska who have no limitations 
at all. Senator Mazurek feels that the $300,000 per per
son and the $1,000,000 per occurrence is a reasonable 
limitation. 

Mike Young, a~~inistrator of the Insurance and Legal 
Division of the DepartTIlent of Administration, testified 
as a proponent. He said that we do have constitutional 
authority to pass this type of legislation. Mr. Young 
gave the com.rnittee a quick run down of the probla~s they 
have experienced in this particular area. (A copy of his 
letter and a copy of the study were marked as Exhibits A 
and B respectively.) He said that basically, the state is 
self-insured for most of its risks with t~e exceDtion of 
automobile and aircraft. He said that he feels somewhere 
we have all forgotten why the state is i\1aiving immunity, 
and that is to impose liability to the same extent the 
private persons have liabilities for their accidents in 
operations. He said the government has to perform many 
functions that are highly risky. Another point he made is 
that in comparison Vlith other states, ~1ontana is at the 

·i 
'j 
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liberal end wit~ the exception of Alaska, Washington and 
California. 

Chip Erdmann, representing the Montana School Board Associ
ation, testified as a proponent of this bill. He said 
that school districts do not self insure. He said that the 
MSBA, as well .as other gover~~ental agencies, are not in 
the business of pro~iding mandated services -- we are not 
out there to make a profit. A reasonable balance between 
the needs of the insured party and the interest of govern
ment planning services needs to be determined. 

Gordon Morris, executive director for the Hontana Associa
tion of Counties, testified as a proponent. He said this 
is not a matter of a law that would impact those counties 
that do not self insure -- it will affect all of th~. 

Curt ChishoL~, deputy director of the Department of Insti
tutions, testified in support of this bill. He said that 
the state of Montana is asked to do some things by law 
that are high risk ventures. 

Alec Hansen, representing the Montana League of Cities and 
Towns, spoke in favor of this bill. He told members that 
if some limitations are not set in tort suits, cities may 
not be able to acquire insurance. He informed the committee 
that the League did a survey in the larger cities of Montana. 
In raising these limits to $1,000,000 per person and 
$3,000,000 per occurrence would have increased insurance 
premiums in the larger cities in the state of Montana by an 
average of $25,000 annually. 

OPPONENTS: 

Karl Englund, representing the Nontana Trial Lawyers Asso .... 
ciation, testified as an opponent. Mr. Englund submitted 
a letter written by Erik B. Thueson, who was the attorney 
of record in the White vs. State case. The letter was 
marked Exhibit C and attached hereto. One of the things 
Mr. Englund is concerned with is the present constitution
al problem with limits on judgements against the state of 
r-!ontana which was further addressed in Hr. Thueson' s 
letter, paragraph 4 on the first page. He feels, at the 
very least, that it would be prudent for this committee to 
reinstate the sunset provi3ions for the next biennium, so 
that during the next legislature, the limits can be further 
studied and see whether or not they are applicable to the 
sta tute. 

Jim Moore, trial lawyer from Kalispell, testified as an 
opponent. He wished the committee to consider the vic
tim's perspective when this bill is further considered. He 
feels that we should be upholding the "little guy" in every 
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way posslble. He doesn't feel that the state presented --~~-----------
any evidence that there is, in fact, a crisis. Mr. Moore 
informed members that in some very serious cases, a set 
l~~itation could be eaten up very quickly in medical costs 
alone. He said with respect to the schools, cities, and 
towns and their difficulty in continuing insurance coverage, 
he suggested that they pool their resources so that they 
may become self insured. In closing, Mr. Moore suggested 
that the committee continue the sunset provision for another 
two years or do away entirely with the limitations. 

John Hoyt, an attorney from Great Falls, testified on be
half of himself. He said that the $300,000 limitation, 
as everyone agrees, is not fair to the person who is 
seriously injured. Hr. Hoyt suggested that the state can 
take out the $300,000 deductible policy without costing 
much money and provide for the economic losses for those 
catastrophic victims. He suggested the bill be amended 
in this manner. 

There being no further opponents, Senator ~"1azurek closed. 
He said that since the government is taking higher risks 
than others, those limits may be a~propriate. 

The floor was opened for questions. 

Rep. Rapp-Svrcek wanted to know if the School Board Associ-" 
ation has ever considered the idea of pooling together 
their resources in order to self insure. Mr. Erdmann said 
that it is one of the things that is being considered right 
now. 

Rep. Addy wanted to know what 300,000 1973 dollars are now 
worth. Senator Mazurek stated that he didn't know. Rep. 
Addy asked Senator Mazurek if he felt this should be taken 
into account in determining what the limit should be today . 

. Senator Mazurek said "yes, but we should look at what is 
appropriate today." 

Rep. Addy wanted to know how many "quad" cases now exist. 
Mr. Young said that they have around 900 and some claims 
and they have a dozen different quad cases. Mr. Young 
also mentioned that social security qualifies all these 
people for disability plus their own insurance. 

Rep_ Addy said that it seems to him that we are assuring 
ourselves and making it a state policy that the burden is 
going to fall upon the injured person - not upon the state. 
He said that bothershim a little. ~tr. Young said that he 
has seen a number of la\<Tsuits against teenage drivers ... ,ho 
have either no insurance or has a limited policy \vhich 
doesn't begin to pay off the case. Finally, he feels that 

, what is being said is that "I don't like immunity any better 
than you folks." He said that 10 years ago, the state 
couldn't be sued at all. From 1955 to 1973, a person could 
only sue for the amount of insurance carried which was the 
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minor amount. He sees the state asbeing out on ~~ tft:r:r .5/3 -;;id). 
end oi recovery here in the historic perspective. 

In response to a question asked by Rep. O'Hara, Mr. Hoyt 
said that social security benefits paid to those \vho have 
been seriously injured is not that answer for those people 
by any means. Rep. O'Hara further questioned Mr. Hoyt 
as to what the standard rate for attorneys fees in cases 
against the government is. Mr. Hoyt said that depending 
on the facts of the particular case, he thought the standard 
contingent fees would be approximately 20% to 13% of the 
total damages awarded. 

In response to a question asked by Rep. Addy, Senator 
Mazurek said that the problem in the White case was that 
the effort that was made was unsuccessful to state a 
sufficient reason for the state to establish a limit. 
The Legislative Council, with the help of the Department 
of Administration, attempted in reimposing these limits 
to make a better statement of why there was a compelling 
need for limits at all. 

Rep. Addy asked what the state's policy regarding appeals 
from district court between session. Mr. Young said that 
they do appeal their cases. 

Rep. Miles stated that she is having a problem justifying 
the $1,000,000 cap if it is a real multiple injury situ
ation. She wanted to know what the original rationale 
was. Senator Mazurek said he didn't know. 

There being no further questions, hearing closed on SB 184. 

CONSIDERATION OF SENATE BILL NO. 200: Senator Chris 
Chirstiaens, District #17, sponsor of SB 200, testified in 
support of the bill. Th'2 committee previously heard most 
of Senator Christiaens' testimony on February 12, 1985 
when the other punitive damage bills were considered that 
day. A copy of his written testimony was submitted at 
that hearing. 

Mike Rice, representing Trans-systems Inc. from Great Falls 
and also representing the Montana Motor Carriers Associa
tion, testified in support of SB 200. He said the punitive 
damage issue in Montana is a very serious concern. He in
formed the committee that his company has sold their lar
gest operating division in Montana. He said their legal 
costs in Montana run 30 to 50 times to what they do in any 
other state. They have had more punitive damage requests 
in Montana in the last couple years than they have had in 
all the rest of the prior 38 years. He further stated that 
they can find no insurance company that will write up their 
industry here in Montana. He said that to his notice, 
punitive damages are generally not covered by insurance. 
For that reason, it has caused his company to look at 
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March 13, 1985 

Representative Tom Hannah 
House Judiciary Committee 
Room 312, State Capitol 
Helena, MT 59620 

HELENA. MONTANA 5962': 

Re: Senate Bill 184 -- Pepeal of Sunset provisions on 
damage limits in civil actions against state and 
local governments 

Dear Representative Hannah: 

The Department of Administration has asked Senator Mazurek, as 
Chairman of the Senate Judiciary Committee, to sponsor Senate 
Bill 184 for the benefit of the State and all political subdi
visions. 

By way of background, the need for this legislation resulted 
from the 1983 decision of the Montana Supreme Court in Karla 
White v. State of Montana wherein the damage limits imposed by 
the 1977 Legislature were deemed unconstitutional. These 
limits were amended to conform to the Court's ruling and 
reimposed at $300,000 per person and $1,000,000 per occurrence 
in the waning days of the 1983 Legislature. However, it was 
felt that a sunset provision was necessary in order to review 
the amount of those limits in 1985. 

The following information is provided 
support of retaining the existing 
$1,000,000 per occurrence damage limit: 

r. 
CLAn-1S DATA 

by the 
$300,000 

(A) Total number of self-insured nonautomobile 

department in 
per person, 

claims made since July I, 1977 • . •.•.• 900+ 

(B) NUITber of active litigation files as 
of 12/31/84 . . .. '" . 113 

(C) Number of cases filed since 11/26/84 . 24 
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(D) Table of actual loss payments BIll NO. . 58 - C} ;y-

Claims 
Paid 

Leg.Fees 
Misc.Exp. 

TOTALS 

FY78 & 79 FY80 & 81 FY82 & 83 FY84 FY85* 

$47,115 
19,956 

578 

$67,649 

$144,339 
137,840 

14,007 

$296,186 

$2,943,589 $1,305,784 $1,313,746 
299,270 308,749 164,774 

95,085 74,728 79,394 

$3,337,944 $1,689,261 $1,557,914 

*Amounts shown are only for 6 month period ending 12/31/85 

II. 
LOSS RESERVES AND ACTUARIAL REPORT 

(A) Loss reserves for pending litigation - Ins. & Legal Div. 

Claims Value Leqal Fees Claims EXDense 
( 

$4,832,000 $532,000 $274,200 

TOTAL: . . . $ 5,638,200 

Total Assets - Self-Insurance Reserve Fund as 
of 6/30/84 . . . . . . . . . . . 8,600,000 

Net Reserves 

(B) Actuarial Evaluation - Coopers & Lybrand 
for period ending June 30, 1984 

Estimated liabilities of existing 
claims and claims incurred but 
unreported . . . . . . . . . . . 

Less State's assets as of 6/30/84 . 

Deficit for existing claims and claims 

2,961.300 

. $19,800,000 

8,600,000 

incurred but unreported.. . ... $11,200,000 

As you can sec: from the above, the State has gone frcm a 
heal thy surplus in 1982· to an $11.2 million deficit from an 
actuarial standpoint. In its report, Coopers and Lybrand 
attribute this result to increased claim reporting, higher 
average claim cost, and the expansion of the State's liability 
to include noneconomic damages as ,veIl as economic losses by 
plaintiffs under the White decision. 

In addition, I have attached the results of a survey taken of 
weste~n states to compare their liability limits to Montana's 
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existing limits. With the exception of Washington and Alaska, ~ 
which have no limits, Montana has favorable dollar limitations 
by comparison. Also, Montana has total exposure on virtually 
all state activities whereas other states have retained immuni
ty in various specific activities such as law enforcement or 
highway design. 

Al though there is no exact means to estimate the cost of no 
damage limits for state government, it is inevitable that 
verdicts against the State similar to the recent $3,000,000 
judgment against Burlington Northern will occur. Even if only 
three or four such catastrophe losses occur in the existing 
litigation, the State's ability to pay from available reserves 
would be totally exhausted. 

Your support for this legislation would be greatly appreciated. 

gk 
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GOVERNMENT LIABILITY STATUTES OF WESTERN STATES 

STATE LIMITS 

.Jorth Dakota 

dew Nexico 100,000 PD 
300,000/500,000 BI 

Alaska No limits 

::daho 500,000 CSL 

Wyoming 500,000 CSL 

washington No limits 

'::olorado 150,000/400,000 

50,000 PD 
100,000/300,000 BI 

New Mexico excludes from i~~unity: 

a. Highway design and maintenance 
b. Motor vehicle operation 

If.1JlWNITY 

Sovereign immunity 
for State only 

See #1 below 

None 

See #2 below 

See #3 be 1m., 

None 

See #4 below 

See #5 below 

c. Personal injury caused by law enforcement personnel 
d. Premises liability - buildings, state parks, machinery 

and equipment 
e. Airport liability 
f. Operation of medical facilities 
g. Liability for health care providers 

120-day limitation for filing claims. There is immunity 
:cm: E&O, assessment of a fee or tax, establishment of a 
arantine, personal injury by law enforcement personnel, claims 
~sing from acts of National Guard, claims arising from riots or 
~ violence and claims from highway design. 

Wyoming has immunity, except for claims from: 

a. Contracts entered into by a governmental entity 
b. Negligence while operating a motor vehicle 
c. Premises liability 
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d. Operation of an airport 
e. Operation of a public utility (except for failure to 

provide electricity or natural gas) 
f. Operation of a medical facility 
g. Health care providers who are government employees 
h. Operation of public facilities 
i. Tortious conduct of law enforcement officers 

One year limitation on filing claims, except on minor age 7 
or less then two years or until age of 8, whichever is longer. 

4. Colorado has immunity except as follows: 

a. Vehicle operations 
b. A dangerous condition in any institution or premise 
c. A dangerous condition in any public building 
d. A dangerous condition on any public roads 
e. A dangerous condition of any public facilities 
f. From operation of public water, gas or sanitation 

facilities 

If a public entity obtains insurance coverage from an 
insurance company it is deemed to have i,vaived any iITL.'11uni ty 
available, up to the amount of the coverage. 

5. Oregon has immunitv from punitive damages, discretionary 
acts, workers' compensation, settlement of taxes and from riots 
or mob actions. They have a ISO-day limitation (from date of 
discovery) for filing claims. 

jjc 

-
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February 5, 1985 

senate Judiciary COQmittee 
Canitol Station 
Helena, MT 59620 

Dear Committee Qembers: 

MAILING ADDRESS: 

P. O. BOX 2566 

(406) 727-7304 

A few years ago, I represented a young lady named Karla 
White. She 'vas attacked and brutally beaten by an escapee 
from Warm Springs State Hospital. In the lawsuit which 
followed, White v. Sta te , the Hontana Supreme Court ruled 
that the legislative created limitations on recovery from 
the gover~ment then in existence were unconstitutional. 

After this ruling, the legislature quickly passed the 
current limitations on recovery from a government entity. I 
understand that these limitations are now under review. I 
would like t.Q have the following comments made part of the 
record when you consider this matter. 

I can say unequivocally that the current limitations on 
recovery for damages are unconstitutional. I can say this 
with some confioence because the current legislation was 
based upon the dissenting opinion of a justice in the White 
case. In other woros, the current legislation is directly 
contrary to the majority decision in that important 
constitutional case. Because of this, I would suggest that 
the coa~ittee carefully revise the legislation so it does, 
in fact, pass constitutional Quster. 

In my opinion, any attempt to limit recovery of damages when 
the defendant is a government entity violates equal protec
tion of the law. It creates two classes of victims who have 
suffered injury because of government negligence. Those 
with lesser injuries are entitled to full compensation. 
Those with immense injuries, meriting recovery of damages in 
excess of the current $300,000 limitation, are deprived of 
full redress for their iniuries. This is a classic form of 
discrimination which doe~ not pass constitutional muster 
,vhere, as here, we are dealing with a fundamental 
constitutional right. 
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Be that as it may, I recognize that as a practical matter, 
the legislature may well impose limitations on damages 
anyhow. If this is true, I would suggest that you seriously 
consider and study the possibility of requiring government 
entities to purchase some sort of umbrella insurance policy, 
that would increase recovery above the current $300,000 
limitation. 

For instance, an umbrella policy that would increase damage 
coverage to one million dollars would probably only amount 
to a few cents in taxes per capita in the area where any 
government entity, large or small, has its tax base. 

Extending the limits in such a manner would not clear up the 
constitutional problems, but it would certainly decrease the 
size of the class of victims who will not receive full 
recovery when injured by the government. Moreover, it will 
also decrease the hardships and adverse ir.1pact upon those 
whose injuries are still so severe that a million dollar 
limit will not compensate them for all of their losses. In 
short, for very little extra expense, such an umbrella 
insurance plan would greatly reduce the reprehensible 
aspects of the current damage limitations. 

In summary, the people of this state are entitled to great 
care by the legislature when the legisla.ture chooses to 
limit fundamental constitutional rights. I think this at 
least requires an impartial anSI careful study of how the 
lir.1its on damages can be adjusted without significantly 
affecting the fiscal integrity of our government entities. 
I would hope that the committee and legislature would 
consider such a plan and act accordingly. 

I thank you in advance for this o,?portunity to express my 
thoughts as a concerned citizen of this state. 

Sincerely yours, 
, / ./ /"!' --.,. • 

;-c .., .' ~/ 
, .' . ,<-7/ '} 1/-. --- .' ,,-~,, ... ,,--------1- ,. --...; _______ 
Erik B. Thueson 

EBT:eml 
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The title ofc.he bill would also be amended to confoPHtl NOI .... _,;:;;..--------
with the above language. The motion was seconded by Rep. 
Mercer. 

Rep. Hannah feels this bill will have no real impact one 
way or the other. It appears to him the reason for in
cluding a penalty provision is due to non-compliance. 
HO\,lever, there was no testimony given at the hearing 
that would indicate that there is a non-compliance problem. 

Rep. Keyser also pointed out that he feels this type of 
legislation could take a lot of individual rights away. 

Rep. Bergene said that she agrees with Rep. Keyser in 
that these kinds of statutes errode a little more of 
individual rights, but this bill definitely comes down on 
the side of the child. 

The question was called on Rep. Addy's motion to amend, 
and the motion carried on a voice vote. 

Rep. Hammond moved that SB 314 BE CONCURRED IN AS AMENDED. 
The motion was seconded by Rep. Keyser and carried unani
mously. Rep. Bergene will carry this bill on the floor. 

ACTION ON SENATE BILL NO. 184: Rep. Keyser moved that 
SB 184 BE CONCURRED IN. The motion was seconded by Rep. 
Eudaily and discussed. 

A question was asked as to how this bill differs from the 
HB 714 which was sponsored by Rep. Spaeth. This bill 
extends Rep. Spaeth's bill. 

Rep. Addy moved to amend SB 184 by extending the sunset 
two years later. The motion was seconded by Rep. Hammond. 

Rep. Keyser stated that he is against the motion to sunset 
for two more years. He feels this legislation should go 
on the statutes. He said that if the limits need to be 
changed next session due to the inflation factor, they 
will consider it at that time. 

It was Rep. Euda.ily'scpinion that the sunset be removed 
completely because he f~els it will be much more effective. 

Rep. Addy feels this area should be further looked into. 
A decision in a law case (earlier cited by Hike Young) is 
expected to be handed down by the Montana Supreme Court 
relating to this issue, also. 

The question was called, and the motion to amend carried 
9-8. (See roll call vote.) 



I 

HOUSE JUDICIARY Page 12 March 18, 

SENATE JUOICiARY 
lXHIBIT No •. _...:../_· --:--

flAW 5 t;h~!(' 
BILL NO 58 -,;)d-

Rep. Hammond further moved that SB 184 BE CONCURRED IN 
AS AMENDED. The motion was seconded by Rep. Darko and 
carried on a voice vote. The bill will be carried on 
the floor by Rep. Addy. 

ADJOURN: Without objection, the meeting adjourned at 
12:00 noon. 

TOH HANNAH, Chairman 
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The Fifty-fifth meeting of the Senate Judiciary Committee was 
called to order by Chairman Jean A. Turnaqe, on Friday, April 15, 
1983, at 9:10 a.m., in Room 325, State Capitol. 

ROLL CALL: All Committee members were present. 

CONSIDERATION OF SENATE BILL 465: 

PROPONENTS: Mr. Mike Young of the Montana Department of Administra
tion, testified that this bill was drafted because of thp. Montana 
Supreme Court's decision in Karla White v. State of Montana, which 
was issued on Friday, April 8, 1983. Mr. Young testified that the 
State of Montana has, in the past, been issued insurance by com
mercial carriers. However, because the premiums on this insurance 
has been costing up to $1,250,000 per year and continues to excell, 
the State of Montana no longer carries insurance with a commercial 
carrier. Mr. Young explained that the Supreme Court has stricken 
the $300,000-$1,000,000 limit and has stated that the claim for 
compensation is a fundamental right. Mr. Young then submitted 
statistics showing the amonnt of claims and the total amount paid 
on these claims by the State of Montana since 1977. (See attached 
Exhibit "A"). Mr. Young stated that he believes $4,500,000 will 
be paid on these claims by the State of Montana in the immediate 
future and there is no way to tell how these claims might be in
creased because of the recent Supreme Court decision. Mr. Young 
told the Co~mittee that the amount of attorneys' fees paid for 
outside counsel has risen from $7,900 in 1978, to $25,000 paid for 
the month of March 1983 alone. Mr. Young also informed the 
Committee, that when the State of Montana was insured by commercial 
carriers, these carriers paid out 209 percent of the premiums. 
Mr. Young stated this is the reason why the State no longer has 
insurance with these commercial carriers. 

Senator To~e testified that since the new Montana Constitution was 
adopted in 1972, the State has been generous when a person has 
suffered a loss. The court has stated that when a person has non
economic damages, you must reimburse him for his damages. Senator 
~owe stated that it is Justice Morrison's opinion that the $300,000-
$1,000,000 limit is unconstitutional. Senator Towe asked the 
Committee to act promptly on this bill while the road to imposing 
the limit is open because, in Senator Towe's opinion, if the Committee 
fails to act, the limit will be gone forever. Senator Towe felt 
that if the Committee can show compelling State interest for the 
upper limit, SB465 will hold. Senator Towe informed the Committee 
that Justice Gulbrandson disagreed with Justice Morrison's finding 
tre limit unconstitutional. Senator Towe stated that sometimes 
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the State has to take risks and these Lisks justify having the 
limit, because, in Senator Towe's opir.ion, if we do not; the State 
could suffer serious economic losses. Senator Towe suggested that 
the Committee add lan~uage to SB465 reflecting the fact that the 
limits they have chosen are very generous compared to other states. 
Senator Towe expressed concern for the school boards and other 
groups with a small number of taxpayers who could be devistated 
by a large claim. Senator Towe stated that under the old law, 
if a person collected a large amount of money, they could still 
come to the Legislature to collect an additional sum. Now, a 
person would not be able to do this because the enabling langu
age has been omitted from the bill. Senator Turnage felt that a 
person could always took to the Legislature, but Senator Towe felt 
people would be hesitant to do this if it is not provided for. 
Senator Turnage stated that the bill should reflect the amount 
of claims and legal actions filed against the fund at this time, 
and how much money these ~ctions would take from the existing 
fund. 

There being no further proponents and no opponents, the hearing 
was opened to questions from thp. Commitree. 

Senators Mazurek and Crippen had questions as to the Constitution
ality of the retroactivity clause contained in the bill. 

Mike Young stated that he is petitJoning for a rehearing and Senator 
Turnaqe reminded the Committee that the vote of the Supreme Court 
as 4-3, and it would not be impossible to change their decision. 
Mr. Young stated that California is the only other state which 
has unlimited liability like this. Senator Mazurek questioned 
how the self-insurance fund is generated. Mr. Young stated that 
the State uses the same percentage breakdown used by the insurance 
companies and some of the money comes from the general fund, while 
some comes from tbe revolving account. Senator Turnage stated 
that after the adoption of the 1972 Constitution, the people 
granted the Legislature the right to reinstate soverign immunity. 

Senator Tow suggested the Committee might want to use some of 
Justice Gulbrandson's ideas to strengthen Section 1 of the bill. 
Senator Crippen suggested that if the State does not have an excess 
coverage carrier, it should start looking for one. Mr. Young 
responded that there is no point in carrying excess coverage if the 
State has unlimited liability. 

ACTION ON SENATE BILL 465: Senator Mazurek moved that Senator Bill 
465 DO PASS. This motion carried unanimously. 

Thp.re beinC)' 
meeting was 

no . further business t~.'1ome before the Commi ttQ2, the 
adJourned at 9: 51. /./ A' Y ----.... 

____ -------;-..Il-c.-(>o..... • ..(/ . '..... "'" -=----. -- . . ~' r, ' I..-Lr ...... _ .... __ ~L~P.-f~ 
JEAN A. rI'U~NJ\.r.r:, Chairman - r-r-- . 
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NAME PRESENT ABSENT EXCUSED 

Berq, Harry K. _ (D) V 

Brown, Bob (R) V 

Crippen, Bruce D. (R) v/ ---, 

Daniels, M. K. (D) L---

Galt, Jack E. (R) 
~. 

Halligan, Mike (D) ~...---

Hazelbaker, Frank W. (R) L./ --

Mazurek, Joseph P. (D) v----
,-' 

Shaw, James N. (R) l/"'" 
~ 

T urn age , Jean A. (R) v-
-. 

, 

----- -- .. _- .... -- ~. ----- -----. 
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REPRESENTATIVE JENSEN commented that he hoped they 
could enter into a reciprocity agreement, but he hoped 
it wouldn't include acid rain because he didn't want 
to get any of that stuff back. 

The motion carried unanimously. 

SENATE BILL 465 

SENATOR TURNAGE, District 13, stated that this was a 
bill, which was requested by the Senate Judiciary Commit
tee and he requested Senator Towe to co-sponsor the bill 
with him. He indicated that the bill was intended to ad~
dress a problem that was created by a supreme court decision 
in the case of White vs. the state of Montana, that was 
handed down on April 8: the opinion struck a section from 
our statutes that placed a limit on sovereign immunity lack of (?) 
liability on state and local government: the opinion also 
addressed some questions of what is called economic and non-

I 

~ 
I 
I 
J 

economic damages: but that is not the point of this bill. :1 
He continued that the bill is intended to reestablish the 
maximum or the cap on the amount of liability of state and 
local government: .it also has some important language about state 
interest: that has to do with some of the language in the 
court opinion: he felt that without the bill state and local 

. government's potention exposure to tort liability is un
limited; that the people voted and approved the constitu
tional amendment that allowed the legislature to address 
the limitation of governmental liability; and he felt that 
Senator Towe could explain it a little more. 

SENATOR TOWE, District 34, Billings, stated that he was 
chairman of the interim committee that studied sovereign 
immunity in 1977 following the 1975 session, leading up 
to the passage of the law that was involved in the court 
case. He commented that prior to that time the constitu
tion did not allow any sovereign immunity originally; it 
was amended allowing sovereign immunity only. upon a two
thirds vote of each house of the legislature; following 
that passage, there was an enormous amount of legislation 
proposed that would remove the liability of cities and 
counties, towns, governments and the state for all kinds 
of things; (the laundry list of items that they got in the 
1975 session suggesting that sovereign immunity be re
instated was enormous - they wanted sovereign immunity 
for everything); they successfully avoided those bills; 
they threw it into a subcommittee - an interim committee -
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and they studied it over the interim. He indicated that 
Senator Turnage and he were both on that committee; the 
solution they came up with was that they did not want a 
laundry list of things for which the city is not liable, 
or the county is not liable, or the state is not liable, 
such things as when a highway patrol is pursuing a speed
ing motorist, should they be liable or shouldn't they be 
liable: when the fairgrounds committee supports some ac
tivity, should they be liable or shouldn't they. He con
tinued they felt they should be liable on everything; 
but they were going to put a limit of the amount of dam
ages, so that people will be protected if they have been 
done wrong to; if they have suffered injuries, they should 
be able to collect from the state, but they reco.gnizffii that 
there is a limit; the state does have a deep pocket, it is 
true; the state can usually afford large amounts of dam
ages, but they do not want to break the local governments, 
cities, counties and other governments so they are going 
to put an upper limit on the amount that can be sued for; 
and that limit was $300,000.00 and $1 million. He advised 
that they also did another thing and they said that it 

-

was not quite so important if you have noneconomic damages, 
and they were going to disallow such damages, but they will 
allow economic damages, essentially medical costs, doctor 
bills, hospital bills, the cost of reimbursing someone 
that has to be hired to do something that you did before, 
work loss, and all those things, but not for pain and suf
fering, the defamation, those noneconomic damages they 
disallowed. He explained that the supreme court has now 
said that they can't do that; they, in effect, have said 
very clearly that it is discriminating against injured par
ties to say that one suffers economic damages, for which 
one can recover, but if one suffers noneconomic damages, 
one cannot recover. He contended that they can argue 
Whether or not that that is a good idea, but that is 
the law of the land in the state of Montana. He noted 
that the supreme court also said that the $300,000/$1 million 
limit would be inconsistent if they didn't strike it too, 
because then you could collect only up to $300,000.00 for 
economic damages, but you are unlimited on noneconomic 
damages; and that would be an .. an9maly that should not be 
permitted, so they struck down the $300,000/$1 milliun 
limit as well; but the implication from Judge Morrison's 
opinion is very clear, i.e. if the legislature finds a 
compelling state interest to reinstate that $300,000/$1 million 
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limit, then it may do so; and that is what this bill at
tempts to do. He noted that in section 2 on the bo~tom 
of page 5, the first paragraph there, that is the meat 
of the bill - $300,000.00 for each claimant and 51 million 
for each occurrence - that is the limit of damage that 
can be obtained against a sovereign. He stated tha~ they 
recognized that there was evidence that with unlimited 
liability, some of these communities could not just afford 
insurance to cover it all; and he is not sure the state 
could afford it; consequently, he felt that there really 
is a compelling state interest. He cited an example where
in a fairly -~ll-~o-do city, such as the city of Billings, 
which opera=2S the airport, a worker at the airport was 
loading some petrol gasoline into an airplane; some gasoline 
spilled; somebody dropped a cigarette and it exploded with 
150 people on the plane; the liability to the city of Bil
lings could be astronomical; not to mention the several 
million dollars it would cost to the airline company for 
the airplane; and all because of the negligence of an 
employee of the airport. He declared that they would 
really be in trouble; now add to that the kinds of problems 
you get in a small community - a little tiny community like 
Bear Creek for instance - how many acciden~s could they 
afford if they couldn't get the insurance. He added that 
the first five pages of the bill attempt to bolster their 
case for a compelling state interest; he though~ what he 
just told ~hem is, in fact, a compelling state interes~ 
and that is what t~ey are asking the committee to find 
that there is a compelling state interest to impose this 
kind of liability. He suggested that they may want to 
consider, but he does not think that it is absolutely criti
cal, adding one more and that is some specific figures 
that are not in the bill at the present time that there has 
been a total of 562 claims made since the bill took effect 
on July I, 1977; and of those, about 44 per cen~ (247) 
actually stated how many dollar in damages that they were 
claiming; 56 per cent didn't even state how many dollars 
they were claiming; and of the 44 per cent that stated an 
amount, that came to $83.9 million; and that is just agains~ 
the state; and he felt that that was very significant be
cause that is a lot of money; and that, if nothing else, 
shows a compelling state interest. He indicated tha~ 
he would be happy to answer any questions. 
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MIKE YOUNG, Administrator of the Insurance and Legal 
Division of the Department of Administration, passed 
out to the committee a proposed amendment to this bill. 
See EXHIBIT A. He stated that his job is to manage 
all the claims against the state and self-insure or 
insure against those liabilities; what they should real
ize, in looking at the figures that he passed out, is 

-

that the state does commercially insure a number of its 
activities - they insure aircraft, they insure their boil
ers and their property: and they do have liability insur
ance on the state auto fleet for $300,000 per person and 
$1 million per occurrence. He advised that the state 
self-insures its comprehensive general liability; all 
sorts of errors and omissions, the institutions, the pri
son, the basic decisions that are made, liability for 
professionals and non-professionals in the state and they 
include the university system. 

He informed the committee that they handled the Karla 
White litigation as well; basically what the supreme court 
did there was reject -the notion adopted by most states that 
immunity is not an equal protection question; our court 
decided that it was; and once it decided it was, it de
termined that just a rational basis for the statute was 
not sufficient, that a compelling state interest has to 
be demonstrated. He continued that basically what the 
court said was that the financial implications at the time 
simply do not warrant or justify the compelling state in
terest. 

He indicated that it has since been suggested that the 
existing $300,000/$1 million limits could be reimposed 
and even had a proposed bill in it; the majority opinion 
indicates by implication that some limits might be justi
fied; but it would be up to the legislature to determine 
some compelling state interest; so they have to look at 
what sort of things the legislature has considered over 
the years. 

He said that the study that Senator Towe referred to had 
a number of different alternatives that the 1975-1977 joint 
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judiciary subcommittee looked at; they looked at a number 
of specific limi~s, examined the statutes of s~ates all 
over this part of the count=y and, as Senator Towe indi
cated, there were so many specific immunities ~hat even that 
was rejected. He continued that the 1977 legislature con
sidered also setting up a separate court system like the 
workers' compensation, but that was rejected; finally they 
tried to propose legislation with a sense of balance for 
the inequities; and the fundamental thing they have to 
remember is that a state is not a business; there is lang
uage in the opinion that indicates that ~he state is a 
business and ought to be liable as a pr~=it-~aking enter
prise and one of the costs of doing business is its lia
bility. He asserted that the shareholders of many corpora
tions voluntarily assume that activity for a profit and 
know exactly what they are getting into; but the govern
ment has its duties imposed by la\v; very ferN of them would 
actually generate a profit on their own; and its aim is 
to protect society. He noted that you have to remember 
that the state is not some aimless thing out there that 
can be attacked; it is basically us and the people we rep
resent and the taxpayers. 

He commented that the claims information is so very inter
esting and the handout that was passed out is wrong already, 
as of today there are 564 claims and 146 lawsuits as two 
came in yesterday; out of that 564 claims they now have 
146 existing lawsuits; and 258 claims and lawsuits have 
been won, paid or settled since the initiation of this 
program on July 1, 1977. He advised that it is a signi
ficant fact that a number of claims have prayer amounts 
in them for what the claim is for (that is the lawyers' 
term for saying what they want) and 44 per cent of all the 
claims filed have indicated an amount, and they are looking 
at just about $84 million; 56 per cent of the claims are 
bodily injury claims, which under some recently enacted 
legislation, you cannot plea a specific prayer for damages 
that comes later; that is primarily what that 315 claims 
consist of is bodily injury claims without a prayer. He 
explained that the $4,382,684 figure for reserved losses 
is their agency's estimate of what the remaining claims 
and lawsuits are worth if you apply the noneconomic and 
economic distinctions and the statutory limits of liabili
ty. He indicated ~hat a number of people have asked them 
what those claims are worth now that the supreme court has 
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knocked off the caps and they quite honestly cannot say; 
it would require an examination of each case; but the 
bodily injury blue sky? portion of any major bodily in
jury claim could easily amount to a half million, he would 
suspect. He explained that he also gave them a rendition 
of their outside counsel fees and this includes the A.G.s 
and the attorneys' pool and it does not include the cases that 
are handled by the two full-time attorneys in their own 
office that do this work. He noted that they can see from 
the progression of attorneys' fees how litigation progres-
ses costwise. He advised that on the end is out-of-pocket 
losses that they have actually paid with checks for claims 
and judgments in settlements to date and it comes up to 
just about $2,750.000.00; so that is where they are on 
that. See Claims Information - EXHIBIT B. 

He noted that there were some trial lawyers here and a num
ber of them have been in his office the last couple of days 
trying to get information and he is sure that they are 
going to try and convince the committee that this sort of 
legislation still is though it is proba-
bly better than what we had before; his reaction to that 
is that Montana is certainly not being unfair in compari
son to our sister states; he did a survey yesterday by 
phone; and just for their informatiori, Wyoming, which 
waived immunity last year, has a $500,000.00 cap on all 
claims for single occurrence; Colorado and Oregon have 
identical statutes - they are $100,000.00 per person 
with $300,000.00 per occurrence limit; and Oregon addi
tionally has a $50,000.00 limit on property damage -
the $100/300,000 only goes to bodily injury; the state 
of Nevada recently raised their limits from $25,000.00 
to $50,000.00; and the attorney general in North Dakota 
informed me that they don't have any liability - they are 
at zero. He commented that all of these states that have 
these caps also in their court legislation have certain 
specified things that you can't sue for at all, which 
they do not have in this bill; for example, collecting 
taxes, highway design operations, national guard, use of 
unimproved natural lands of the state; many of them con
tain that type of exclusion. He felt that they should be 
able to see the seriousness of the problem and he would be 
happy to answer any questions. 
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MIKE STEPHEN, representing the Montana Association of 
Counties, said that they strongly support this bill; 
there should be a liability limit; that local govern
ments are very interested through their eLected Jfficials 
and employees in providing a variety of services and 
activities for the public and also to the citizens of 
the community; and they feel that as a result of an 
act or omission in regard to an employee or an offi-
cer of the local government that there is fairness in 
this particular bill to the individual and there also 
should be fairness to the towns and local governments, 
as the citizen is providing the moneys and would be held 
responsible for paying the bills. He indicated that they 
feel this bill has fairness on both sides. 

ALEC HANSEN, representing the Montana League of Cities 
and Towns, stated he wanted to talke about a compelling 
local interest; the average city in the state of Montana 
has a taxable value of about $3.4 million; in applying 
an average mill levy of 80 mills against that taxable 
value, you come up with a tax finance budget of the aver
age city in Montana of about $275,000.00; and without an 
insurable on tort liability, one major case could 
totally devastate the average Montana city; one major 
case could wipe out the whole tax finance budget of 
$275,000.00; and for that reason, they support this bill. 

CHIP ERDMAN, representing the Montana School Boards' 
Association, stated that they also strongly support this 
bill; he felt that everything has been said that is per
tinent to the area; but he felt that by eliminating any 
limitation at all, it is virtually impossible now for 
any governmental entity to obtain insurance coverage for 
this, so any damage that is upheld would have to come out 
of the regular financing devices that that institute has 
and for many school districts, particularly our rural 
districts, that would be impossible; it would in effect 
shut down the school districts. He stated that they cer
tainly feel that providing education in Montana is a 
compelling state interest. 
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BILL VERWOLF, representing the city of Helena, said 
that they support this bill. 

There were no further proponents. 

ERIK THUESON, an attorney with Hoyt and Triewei1er j.n 
Great Falls, stated that he was the attorney who repre
sented Karla White before the Montana Supreme Court; 
he would like to talk to the committee about what the 
Montana Supreme Court really did say in the Karla White 
decision, because he thinks that what they said defines 
the power that this 1egis1ature'has to pass additional 
legislation dealing with governmental immunity; he will 
leave the other policy references to other opponents 
of the bill. 

He indicated that there were four separate areas that 
he would like to talk to them about; (1) he would like 
to talk about the bill's claim that there is a compel
ling state interest here served by the present legis
lation and he would like to match that against what the 
Montana Supreme Court stated; (2) he would like to talk 
about the language in the Montana Supreme Court case and 
the language says that they are dealing here with a funda
mental constitutional right - exactly what did the court 
mean, what effect does that have on this body's right 
to act on past judicial legislation; and he stated he 
would discuss some of the limitations of their powers to 
clear that; and fourthly, he would just like to make some 
suggestions in light of the Montana Supreme Court deci
sion as to what he thinks should be done by this commit
tee and what he feels should be recommended by this com
mittee. 

He advised the committee that, first of all, there has 
been some claims and it is, of course, stated in the bill 
that we the legislature must find a compelling state inter
est; he would like to say to this body th~t all the lang
uage in the bill right now was also in the state's brief 
in the Karla White case, was also argued by Mr. Young 
to the Montana Supreme Court during oral argument; was 
also addressed by the Montana Supreme Court in their de
cision itself. He indicated that he would like to read 
to them what the Montana Supreme Court stated about the 
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compelling state interest that Mr. Young has indicated 
supports this bill. He quoted from page 6 of the deci
sion, qfter reviewing what the state had to say in the 
White case and all the things that are in the present 
legislation, "Furthermore, at this point, the state has 
failed to demonstrate a compelling state interest which 
would justify any limitation." He repeated this; then 
commented that if the state has now drafted a bill putting 
in the same arguments that were made to the Montana Su
preme Court and put in there expressed language doesn't 
make those reasons any more compelling now; and as Mr. 
Towe has told you the Montana Supreme Court is the law 
of the land. He stated that he is not saying that you 
can't put limits on for recovery, but he would like to 
discuss with them some of the limitations that they have 
to consider. 

Secondly, he said that he would like to talk about fun
damental constitutional rights, because that is what the 
Montana Supreme Court said was that a person's right to 
recover when they are injured, be it by the state's wrong-
doing or a private party's wrongdoing, is a fundamental 
constitutional right. He contended that this has special 
significance and it has special significance to them as 
legislators and he went on to tell them about some funda
mental constitutional rights. He continued that one funda
mental constitutional right they all have is the right 
not to be discriminated against because of the color of 
their skin; another constitutional right is the right to 
not be discriminated against because of our race or be
cause of our religious beliefs - those are fundamental 
constitutional rights - and the right to be compensated 
when you are injured by any person in this state is ai-
so a fundamental constitutional right; they are on the 
same par; and that signals something to the legislature 
about your power to act; it doesn't say you can't act; 
but signals that there are certain requirements to meet 
before you do act; and he would like to talk about those 
requirements. He asserted that there are basically three 
that he can see - the first one is that before you sug
gest legislation or pass legislation that infringes upon 
this right, you have to know from the facts put before 
you that it is absolutely necessary; not just a compel
ling state interest, but that it is necessary, absolutely 
necessary; or the wheels of government will grind to a 
halt if you don't have this limitation on government 
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liability; and that is requirement *1. He indicated 
that the second requirement is that legislation has 
to be tailored to meet the matter that you are try-
ing to discourage: for instance, if there is a problem 
of local government entities needing tort liability, 
then that is where your legislation should go; that 
is where you should aim your legislation; you should 
say that these local government entities are going 
to have some problems meeting their obligations un-
less they have certain limitations; but you can't be 
overly broad because of the nature of this right; you 
can't say that also the state should have limitations; and 
you can't just have a blanket $300,000.00. He contin-
ued that Mr. Towe has indicated to you and Mr. Young 
had indicated to the Montana Supreme Court in his oral 
argument that he didn't see any problem with the state 
meeting its tort liabilities, but he had some concern 
that the local government entities would have some dif
ficulties; so there is no reason here, first of all, 
to give the state any liability limits whatsoever. 

He testified that the third thing they have to consider 
when they are passing legislation on such a sensitive 
area is that you have to balance what you are accomplish
ing against the rights that you are ~aking away; now 
here there is no problem with people that have suffered 
injuries under $300,000.00 and that is going to be about 
90 per cent of the people that are injured by the state; 
(he felt that was pretty fair to say) you are talking 
about maybe 10 per cent that might have injuries above 
$300,000.00; but who are these people; they are a minori
ty, that is true; but that is why they have constitu-
tional rights to protect minorities; they are the worst 
injured; they are the quadraplegics - p'eople who have lost 
limbs - they are the people who have been disfigured; 
these are the people that are going to have those high 
damages; so in considering this legislation, which doesn't 
grant to these people any compensation because their medical 
bills are going to be in the neighborhood of $300,000.00, 
you might consider the losses of those people and you might 
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ask yourself do we really have to do that to these people 
to justify a compelling state interest; are we really 
going to gain that much. He continued that along those 
lines, he has noticed that all the proponents told you 
hew difficult it was for them to get liability coverage, 
but he is wondering here whether or not there would not 
be an umbrella policy available to state entities and 
local government entities; he wondered about the cost 
of that umbrella policy to cover that unique case - that 
minority case - where the damages do exceed $300,000.00; 
how much would it cost the government on an annual basis 
to have an umbrella policy; we don't know; that is one 
of the problems with this legislation; we don't know; 
perhaps it would only cost $500,000.00 a year to cover 
both local and state government for damages in excess of 
$300,000.00; if you take the local governments and you 
take the state governments (he is not an expert in this, 
but he would imagine that the total budgets exceed $1 
billion) and if, in fact, the umbrella policy is only 
$500,000.00 to cover those unfortunate people that have ( 
been injured badly, then you are talking about something - what? 
.2 percentage points of the entire bU<lJet of all government 
entities to protect these people; and he wondered if it 
is necessary not to buy an umbrella policy in order to 
pass legislation to give the government some immunity. 
He asked the committee to consider that. 

He indicated that there was a thing that bothered him 
about this legislation and that is that they are dealing 
with a sensitive area; if the committee was consider-
ing a bill right now that discriminated against a per
son because of his sex, or because of his race, he 
would bet that not one of you would consider passing 
that legislation the way that this legislation is go-
ing through the Senate and the House; you would want to 
know the facts not only from the proponents of the bill, 
but from the opponents of the bill; why do they have to 
discriminate against people because of their sex or 
race; you would want to give notice to all the people 
when you have something that is not very accurate here 
when you consider that this originated in the Senate less 
than a week ago; and there really has not been time for 
anyone to come before the committee to talk to the repre
sentatives and to say, "Hey, this is our opinion of this 
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sensitive and very important legislation"; and he guessed 
what bothered him this is a very sensitive area and it 
is going through awfully fast: this brings him to his 
fourth point. 

He continued that this was his suggestion to take your 
time with this; you don't have any facts to work with 
right now: all you have are the assertions of the pro
ponents of this bill as to why it is necessary; you have 
to take time: you have to get the facts before you pass 
legislation; you have to tilt your legislation, if neces
sary to those areas of government where it is impossible 
to get insurance or where their £unctions will be lost 
if you don't have some liability limits; but this bill 
doesn't accomplish that. He advised that they take their 
time and he suggested perhaps some interim committee 
to study the problem: now the state doesn't have liabili
ty limits right now and the problems are going to become 
readily apparent in the next two years: you are going to 
see if there are certain government activities that re
quire limits and you-are going to see areas that don't 
require limits: and you are going to know what will be 
the proper amounts - you are not going to have to pull 
something out of the hat like $300,000.00 - you are going 
to know just what the limits have to be. He asked them 
to take their time: maybe get a committee, study this 
problem, see what happens now that there is unlimited 
liability; and then, after that, maybe the next session, 
address that problem: if necessary, come up with some 
legislative plan that really addresses this problem. He 
said that was all he had to say and would be happy to 
answer any questions. 

MIKE MELOY, practicing attorney in Helena, his practice 
is primarily in trying cases, a member of the board of 
the Montana Trial Lawyers Association, said that he al
so teaches constitutional law at Carrol College and has 
done so since 1973. He advised that he would like to 
say two things about this bill, because he thinks the 
committee would make a mistake in passing it; (1) to 
amplify just slightly the comments of his colleague who 
just spoke, the Montana Supreme Court has told us that 



Judiciary Committee 
April 19, 1983 
Page Sixteen 

the right to a pain remedy for us as an injured party 
is a fundamental right; that is very significant to the 
annals of constitutional law, because there must be 
applied the most strict test before a state can inter
fere with that right; and he knew only one case in which 
the U. S. Supreme Court has ruled that an interference 
with that fundamental right is permissable and that 
was in the Korematsu case during World War II, when people 
of Japanese extraction were getting interned as a 
result of a fear that they might be harming national 
policy; there was a fear in the nation there based up-
on race; and the Supreme Court justified that only 
because of the circumstances that prevailed at that 
particular time. He emphasized that he knows of no 
other case where any state or federal government has 
yet to pass strict scrutiny; so if you are wrong by 
passing this bill; if the Supreme Court has said that 
there must be a compelling state interest, and if you 
don't have one, what is going to happen in the interim 
is that this bill is also going to be striken;. and you 
either have to come back in special session; or you are 
going to have a period there where you have absolutely 
no insurance to cover a claim which some court or jury 
might award. He stated that it would seem to him 
rather than to put the eggs in the basket that is 
represented in this bill, that it would be better to 
start thinking about the kinds of insurance policies 
that state and local government would have to get in 
order to cover for those very rare claims and awards that 
are made in excess of the funds that are now available 
to cover most claims; it seems to him that that would 
be the better way of approach than try to rely on a bill 
which, in his opinion, will not meet and is very little 
different than the facts that were presented to the 
Supreme Court in arguing the Karla White case. He con
tinued, notwithstanding the numbers that Mr. Young has 
given you and that Mr. Towe wishes to have amended into 
the bill, it would seem to him that the record you would 
be looking at to support the notion that governments are 
going to be bankrupt if you don't have a limitation like 

'. 
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this are not the total number of claims or the total 
amount of claims, but the actual claims experienced; 
how much has actually been paid out in six years, since 
1977; because that's the significant financial burden 
that the state and local governmental entity will as
sume should they not have these limits. He contended 
that that is the financial information that the Supreme 
Court is looking for in deciding whether there is a 
compelling state interest in imposing limitations; what 
are those numbers; it isn't going to do any good to 
aska person who just carne home from fishing how many 
fish he left in the river - the question is how many 
fish did he bring home. 

He stated that he asked Mr. Young if he could tell him 
how many claims in excess of $200,000.00 have been paid 
since July 1, 1977; he tells him there are five; two 
of the claims arose out of the F-106 crash in Dillon; 
and the state paid the lady who was burned severly 
$200,000.00; and they paid the Dillon Elevator Company 
$249,000.00; those are two of the claims that are in 
excess of $200,000.00. He testified that the other one 
involved a case in Great Falls wherein a lady was in-
jured which resulted in an embolism, which caused dam-
age to her brain and caused her I.Q. 'to go down sub
stantially; and the state settled that case for $250,000.00. 
He noted that the other case was the Jacques case; 
that is the National Guard case, in which the jurors and 
the Supreme Court affirmed a very tough $1 million -
a little over $1 million. He indicated that in seven 
years, those are the substantial claims that have been 
settled or actually paid; he couldn't believe that you 
couldn't get insurance to cover those few instances where 
the claims are very large and subtract those numbers 
from the amount that was paid out; and divide that by 
the number of those cases, you corne up with an average 
claim of about $2,300.00; those are the kind of claims 
that Hr. Young has paid; and it seems to him that those 
numbers are not substantial enough to make a compel
ling interest argument; and it seems to him that because 
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of that that this committee, the legislature and the 
Department of Administration ought to be looking for an 
alternative rather than imposing a bill, which he thinks 
is not constitutional and will leave the state without 
any insurance to cover claims should that happen. 

PAUL SMITH, a practicing attorney in Boulder, Montana, 
stated that the main reason he chose to come in tOday 
is that although he is not a great trial lawyer, that 
he has in the past represented on one occasion a para
palegic; and he felt that that type of thing has to 
be addressed somewhat today. ije testified that the 
thing that impressed him, and he has dealt with Mr. 
Young on some things before - he is a good attorney 
and protects the state's interest well - was when he 
was describing the difference between the corporate 
world and doing business out there in the state; he 
stated that the government is here mainly to protect 
society; and he agrees and he wants them to think about 
that; he contended that they have heard about these 
cases and they have read about them; and the corporate 
world and the automakers say, "Do we put this safety 
factor in and if we don't we put in how we are going 
to be sued or whatever, and if it is going to cost us 
less not to put it in, we are not going to put it in,1! 
so what about the injuries. He indicated that they are 
sitting here as a legislative body taking a look at 
this and the people out there with catastrophic injuries, 
they have a right to be heard too; and they have a right 
to be protected; what would happen if the example that 
Mr. Towe talked about if 150 people on a plane were 
not all killed - they were injured and maimed - there" 
were people in there that had families; you are talking 
about, under the limits that are put there, about $6,600.00 
per family; that has to be picked up somewhere - their 
own insurance pOlicies, what they have lost in wages -
that is going to come out of government somehow; it is 
going to come out of the local government; whether those 
families might be on welfare or food stamps or Medicaid 
or whatever; the cost to society has to be picked up 
somewhere. He asserted that it was more proper to do 
it under an insurance policy, under some sort of an 
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umbrella coverage; we are not talking about a situa
tion where the government is going to be broke; we 
are talking about the few instances that might be 
over $300,000.00. He contended that he did not see 
any figures as to what it is going to cost the state 
to buy that umbrella coverage above what they think 
they can afford on their own funding. He urged the 
committee to take a strong look at what the cost of 
protecting people in society is going to cost the state 
or the local governments as far as umbrella insurance 
coverage is concerned; he felt that the few instances 
that might be over $300,000.00 might be well served 
if they would look into purchasing that umbrella cov
erage. 

JIM MOORE, a practicing attorney in Kalispell and the 
president of the Montana Trial Lawyers' Association, 
pointed out that he had no claims against the state 
or any other governmental entity at this time in ex
cess of $300,000.00 or $1 million so he does not stand 
to benefit directly from any action by the committee 
here today. He stated that as trial lawyers they would 
be protecting themselves by testifying here today, 
but any of the members on this committee are a poten
tial victim; they do represent these victims; they see 
these people in~he ccn~ of their practice more fre
quently than the average person does; victims don't 
have an association or an organization; they don't have 
any group that would come before this committee to talk 
about the adequacy or the inadequacy of the system to 
take care of their needs. 

He testified that he did not think that the act speaks 
to the real problems that Mr. Young has and the Depart
ment of Administration has; their experience and frus
trations is the weight of litigation; and he thought 
that Mr. Young would concede that the weight of litiga-
tion is not? in that $300.000.00 limit; in fact, 
500 some cases are not going to be affected at all, be
cause those 500 some cases would fall within the $300,000.00 
limit or whatever limits this legislative committee 
proposes; and Ithose cases will still bear an expensive 
investigative process. 
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He thought that in light of the Supreme Court case implied 
they were to look at the compelling state interest 
and, if there were a compelling state interest since 
1977, which the Supreme Court says there was not, for 
the very reasons that it has now been placed in the 
bill establishing a compelling state interest today, 
it would have been much longer in 1977 than today, be
cause to stand before this committee today and ask you 
to pass this bill without any information in the six-
year span, you have been given some figures by the De
partment of Administration; (he had not seen those 
figures - he was given some others by Mr. Young; he 
would like to commend Mr. Young and the Department of 
Administration for providing them with this information, 
he was over there bothering them this morning and yes
terday afternoon in an effort to find some information, 
and he appreciates the consideration that he was treated 
with over there, and the information was given to him; he 
did not know what is on this sheet yet,) but he would 
point out that he obtained no information of signifi
cance as to what is available today. He continued that 
he has listened to witnesses that got up as proponents 
of this bill, who said that there was not insurance cover
age: frankly, he did not believe that: he thinks that 
there is probably excess coverage available and umbrella 
coverage available; if they had come out with facts and 
figures and said that this type of insurance is going 
to cost us some amount, that would be one thing; but 
they haven't come up with any figures; and he would sub
mit that this thing has just simply not been looked 
at seriously. He indicated that so far as the availa
bility of coverage or the availability of realistic 
alternatives to limit~ons in arbitrary situations is 
presented as theories: so he thinks the bill is most 
objectionable insofar as it is not based upon current 
information; and it is objectionable, as it has been 
pointed out, because it is based on claims as opposed 
to actual experience; like Meloy mentioned that given 
all the assertions that the Supreme Court indicated were 
not satisfactory to establish a compelling state interest 
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in the White casei in fact, just a list of those have 
now been placed in this bill; so he thinks that this 
bill is extremely suspect insofar as the constitutionality 

is going to have to even if the 
state passes this bill out with these limitations, they 
would be well advised to go out and shop for an umbrel
la policy or for an excess coverage policy because if 
it is bolted down, there is going to have to be some 
way to pick up the bill reasonably and that is the most 
predictable means of doing that is through insurance. 
He pointed out, from his experience in handling these 
types of claims, previously a practical consideration 
is that being that juries are made up of twelve of your 
constituents, who are not, in fact, free with the money 
of the state; he found it extremely difficult to argue 
to those juries; in every case he found that they were 
very tight-fisted with the state's money; and, frank
ly, he guessed he relived that in his experience the 
only way he could obtain a judgment that would be in 
excess of $300,000.00 or in excess of $1 million is if 
he had a case that involved some real God-awful injur
ies; and that is what he thinks is the critical thing 
you have to look at in this bill. He contended that 
everybody is projecting this bill from the state's 
standpoint and obviously it is the state's line to 
place arbitrary limitations on the person's ability 
to ~ compensated for injuries that are imposed on that 
person; but nobody is looking at this from the vic
tim's standpoint; and in the ISO-person airline acci
dent that $6,600.00 is not going to raise children or 
take care of a surviving spouse; what it is is that it 
is a second victimization of the victim. He continued 
that it seems to him that this bill would be a condemna
tion that says that Montana recognizes condemnation and 
the right of the landowner to be justly compensated for 
land taken, but they are going to put $100,000.00 limit 
on that, so that that process will take place without 
any regard to quantity of land taken or to the quality 
of land taken, whether it is lakefront or desert, aban
doned railroad property, whatever it is, they would 
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just put on an arbitrary $100,000.00 limit. He indica
ted that this is what this bill does, except it goes 
a step worse and a step farther because it does it to 
a human being; and it says you owe him $300,000.00 and 
they are not going to recognize the damage or the loss; 
and to that extent, the state would be a party to mak
ing a victim out of the victim. He stated that he would 
very much appreciate your consideration in not passing 
this and looking into the fact of acquiring insurance 
and taking two years or four years experience and look
ing at the realities of the case and then looking at it 
from an agency by agency or department by department 
basis. 

KARLA GRAY, representing the Montana Trial Lawyers' 
Association, said that she rose in opposition to this 
one last bill; she would like to make two comments with 
regard to some of the information that Senator Towe pre
sented to them in regard to limits in the sister states 
and that sort of thing. She pointed out to the commit
tee that there are other states - sister states here in 
the west - that have no limits, they being California, 
Washington and Arizona, and there may well be others. 
She also strenuously questioned whether these other 
sister states that have limits have the same state con
stitutional provison that we have here in Montana in 
Article II, Section 16, which requires constitutionally 
a remedy for every injured. She concluded asking the 
committee to do not pass this bill. 

There were no further opponents. 

SENATOR TOWE said that he would like to address some of 
the things that were stated; first of all, he must ad
mit that he tends to be more inclined toward the same 
kinds of things that the trial lawyers spoke to and are 
concerned about; in fact, he was the one who did more 
speaking against all those soverign immunity bills than 
anyone else because it doesn't seem fair that they will 
limit people's recovery against the state; but when they 
got into that study, they did uncover some facts that 
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did change his mind; and let him give them a couple of 
those facts right now. He explained that much was 
made of the fact "Well, why don't you go out and get 
excess coverage?" or "Why don't you go out and buy in
surance?"; well, before this bill was passed in 1977, 
the state of Montana let out two bids for just exact
ly that - no takers - nobody - with one exception, 
he thought it was the second time, Hartford Insurance 
came in and said for $1 million, they would give them 
$1 million worth of coverage. He commented a lot of 
good that does; they decided let us keep it and payoff 
that coverage ourselves; in other words, what he is 
saying is is that the activities of the state are so 
broad when you include all the National Guard activi
ties, when you include all the Highway Patrol activi
ties; when you include the police activities, the 
prison activities, taking care of the mental patients 
in Warm Springs; when you take all the state lands 
and all the activities in state government; now add to 
that all the same kinds of problems that the city govern
ments and county governments have - nobody wants it; 
and they are not going to insure and that is why it 
is not like a business where your activities are at 
least limited to the business activities of that corp
oration; and that is why the state just can't get cover
age. He continued as Judge Gulbrandson said in his 
concurring opinion, and he invites them to read that, 
that the activities of the state are so broad and yet 
we must do them; we can't say, "Well, I am sorry we 
can't get insurance coverage, we can't chase the crimi
nals anymore, so we are not going to do it." He con
tended that the state has to do it anyway and that is 
what they are talking about. 

He indicated that a couple of other comments he wanted 
to make is that there are a lot of cases still pending 
that are in excess of the $300,000.00 limitation; the 
144 cases that you see that are still pending, those 
are the big ones; the little ones have gotten settled, 
but the big ones haven't; even in those cases where there 
has been a settlement, generally there has been a set
tlement because there was co-insurance, or somebody 
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else was liable; and the state says, "Well, we will 
pay this much economic damages and you can take care 
of the others." and they have been able to put a set
tlement together on that basis. He noted that there 
are some times when there is no offset; in fact, there 

-generally is no offset-·: at all; the elevator in Dillon 
got paid for three times; he didn't blame them; the 
guy that owns the elevator - he would do it too; but 
the federal government paid him; the state paid him 
and a private insurance compa~y paid him; he paid his 
insurance; he was entitled to it; and he doesn't be
grudge that; but the point is there is a reason and 
a need for the limit; and that is the significant thing. 

The other thing he wanted to point out, he indicated, 
was that when Eric Thueson read that provision from 
the court case, he didn't read the first two sentences; 
and he followed up only with the conclusion. (?) 
The first two sentences, he stated, make it very clear 
that they are talking about the constitutionality of 
$300,000.00 and $1 million damages; and if there is 
any doubt about it read Judge Gulbrandson's concur
ring opinion, which says just exactly that; and con
sequently he thinks it would stand up. He continued 
that as Mike Meloy says (he stated he had great respect 
for Mike and he thinks he is absolutely right) that 
if we don't do the right thing, they will be into a 
special session or they will be without insurance. He 
suggested that if they don't pass this bill, that is 
exactly where they are going to be - without insurance 
and he does not know how long it would be before the 
governor calls a special session so they can come back 
and do it, because he just doesn't think they can af
ford to be exposed. 

He advised the committee that there was one more thing 
that needed to be mentioned in addition to the fact 
that they are the most generous state in the nation -
and he felt that was great, he is happy with that, he 
is glad they are generous - but North Dakota doesn't 
allow any or some of these other states allow $50,000.00 
total - that is a pretty severe limitation compared to 
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our $300,000/$1 million; but don't stop there; the 
constitution of the state of Montana adopted by the 
people of the state of Montana very recently in Arti
cleII, Section 18, says the state subject to suit -
states, cities, towns and all other local governmental 
entities shall have no immunity from suit for injury 
to a person or property except as may be specifically 
provided by law - by a two-thirds vote of each house 
of the legislature. He emphasized that unless they 
toss that out because the people did not know what 
they were talking about when they voted that in, we 
have authority to do what they are talking about here 
right now - that is why he thinks it should be up to 
the legislature. 

REPRESENTATIVE BERGENE asked if Senator Towe could be 
more specific on page 6, line 6 where it says"$300,000 
for each claimant and $1 million for each occurrence" 
and she wondered just exactly what does that mean~ SENATOR 
TOWE responded that let's assume that there is an auto
mobile accident involving a highway patrol car because 
of the negligence of the highway patrolman and there 
were five people injured; no one person can receive 
more than $300,000.00 for those injuries and the total 
of all five together could not receive more than $1 
million. 

REPRESENTATIVE ADDY asked Mr. Young how many cases do 
they have where the prayer is fornore than $300,000.00. 
MR. YOUNG replied that he did not have that exact in
formation with him, but they have many, many prayers -
he would say that most prayers that are on the books 
are in excess of the $300,000.00 limit per person. 

REPRESENTATIVE ADDYsaid that that fact would be sug
gested by the large number of amicus briefs in White 
vs. Montana. MR. YOUNG. answered that that may be, 
but it probably suggested that most local governments 
are trying to look out for their taxpayers. 

REPRESENTATIVE ADDY asked if he knew how many prayers 
they have for more than $1 million. MR. YOUNG answered 
that out of the roughly 240 some claims that have prayers 

-
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you are looking at $83 million, almost $84 million; 
there are a substantial number; he does not have the 
claims register with him, but they would be here all 
day looking at that sort of thing. He indicated that 
they have a number of prayers in the $3 million to $4 
million range; they have a couple prayers in the $8 mil
lion range; they have a number of prayers between a 
half million and $8 million. He stated that he could 
not give him any specific number. 

REPRESENTATIVE ADDY commented that it seems that they 
have to make a political decision in a legal context 
or vice versa; and the concern that he is hearing from 
the Opponents is that if we reenact the $300,000.00 
limit, that that limit is going to be challenged right 
away and they will be right back in the same place 
they are at right now. He wondered if they increased 
it to $500,000.00 or three-fourths of a million or a 
million per person, where do they begin to make the 
risk of their new statute to be declared unconstitu
tional a very slim one. MR. YOUNG responded that that 
is a possibility; what he would like to point out is 
what everyone is talking about here is that the Supreme 
Court did indicate, in a mck-handed'sort of manner, 
and particularly in the nonconcur~ing and dissenting opin
ions that the $300,000/$1 million was O.K.; the majority 
opinion specifically struck it out because they could 
not reconcile the economic/noneconomic thing and Justice 
Morrison virtually invited us to bring it back in. He 
stated that there are some things that you should be 
aware of - when the case was tried in Great Falls in 
a hearing in the fall of 1981, the state was not in any 
kind of a budget crunch that it is in today, which you 
can find by just reading the newspapers; he pointed out 
that they paid more money in claims and cases that have 
matured since January than they have paid in the last 
six years, so the trend is definitely growing; anytime 
you have a book of business and claims, it takes four 
to six years for any of your clients to hit your desk, 
get through the district court systems on into the su
preme court and down, so he would submit that the 144 
claims are considerably more valuable than what has been 
paid out today; in fact, his own figures would indicate 
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that they are exactly twice as valuable with the old 
limits, including no liability for pain and suffering 
or mental distress or emotional affliction. He advised 
that the state has set aside resources to pay this and 
the balance has gone from $9 million to $71/2 million 
in the last two months, so if you double our existing 
reserves for the 144 cases not including what is coming 
down every day, you are over the amount of resources 
that the state has set aside and you are now taking money 
out of the general fund and robbing the programs and that 
is a decision that they have to make. He thinks the bill 
is arguably constitutional; he thinks they will be right 
back in it in the Karla White case and he thinks they 
will be right back in it in a number of cases. He added 
some district judges uphold this law and a number of 
states have upheld it - similar; it is not simply a mat
ter of insurance as has been suggested. 

SENATOR TURNAGE said that he thought they should bear 
in mind that these figures $300,000/$1 million are not 
new; that is the law that was on the books in 1977; 
regardless of what figures you put in there - $5 million 
or $10 million - it is going to be challenged anyway; 
the court didn't strike the bill down because of the 
$300,000/$1 million; they would have struck it down if 
there had been any limit there; they based it on our 
segregating economic and noneconomic damages from the 
recovery category; that is what they were doing; and as 
he pointed out they invited us to bring this back. 

He continued that as to insurance coverage, you have to 
keep in mind that local government are not self-insurers; 
and local government either has to go bare or buy it; . 
if you raise the limits, it is going to raise the premi
ums. 

MR. THUESON indicated that the proponents of this bill 
used the same grounds they used before the Montana Su
preme Court to justify the current legislation and if 
the court didn't find a compelling state interest the 
first time around, they are not going to find a compel
ling state interest the second time. He stated that 
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there are two other things you should know about this 
bill: (1) there is an attempt to make it work retro
actively and that is clearly unconstitutional; it can't 
affect subs~antive rights retroactively; otherwise, there 
is another thing you should know about this bill; Sena
tor Towe mentioned that Judge Gulbrandson mentioned some
thing about the government having certain governmental 
activities - that was the dissenting portion of Judge 
Gulbrandson's opinion; at least that was not where he 
was concurring; he was in a dissent .there; he was in 
a minority - that is not the law of Hontana; the majority 
opinion of the four justices is the law of Montana. 
He stated that it would be clearly unconstitutional 
because they are using the same grounds to try and justi
fy this legislation as past legislation. 

REPRESENTATIVE ADDY asked if anybody has any figures 
on what the difference would be on a premium for $300,000/ 
$1 million versus $1 million/$3 million. MR. HANSON 
responded that he talked with the city of Missoula and 
they told him that they talked to their insurance car
rier; currently they are paying $47,000.00; according 
to what they told him if the limits were increased to 
$3 million per occurrence and $1 million per claimant, 
their premium would go to $75,000.00. 

REPRESENTATIVE ADDY commented $28,000.00 increase. 

REPRESENTATIVE SPAETH said that he would like to ask 
Mike Young a couple of questions; we were talking about 
44 per cent having a specific amount of damages; isn't 
it true that in the 56 per cent they are just asking 
for damages and those damages could be considerable as 
you get closer and closer to trial and probably will be. 
He stated that it has been his experience that that un
specified damages in the prayer by the time the trial 
gets closer becomes larger and larger and larger as 
opposed to being decreased and he asked if this was 
not the case. MR. YOUNG replied that the 315 cases 
for which there is no prayer are, of course, bodily in
jury claims that were filed since 1979 or 1981, when 
the legislature passed a law saying that claimants could 
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no longer file these enormous claims for damages with 
their case, so what you substitute this with is a re
quest for statement of claim after the pleadings are 
filed and then you get a request in; and in his experi
ence, the request for statement of claims again has 
3 to 5 to $10 million and everything that you can pos
sibly throw in the form book on top of it; and it is 
kind of a meaningless exercize. 

CHAIRMAN BROWN asked what the committee's desire is 
as they are to meet on the floor in two minutes; do 
they want to be excused and finish or come back de
pending on what is going on on the floor. 

REPRESENTATIVE RAMIREZ indicated that they have cau
cuses as soon as they go back in, so he thought that 
they probably ought to go back in. 

eHAIRMAN BROWN indicated if that is the case then why 
don r t they stay and if· no ,one opposes, why don r t they wait 
until they know that those caucuses are going on. 

The committee agreed. 

REPRESENTATIVE HANNAH asked if they were going to do 
that, was he going to ask all of these people to come 
back to answer questions at that time. CHAIRMAN BROWN 
replied that he would like to get the questions and an
swers over before they break and then go into execu
tive action. 

REPRESENTATIVE SPAETH said that he would cut his ques
tions down to just one more question and he would like 
to direct this to Senator Towei Representative Addy 
talked about our committee making a political decision 
(he thought they were talking about the legislature and 
since he is a part of that legislature) he does not view 
this necessarily as a political decision we are making 
here but we are essentially making a decision that may 
impact the overall activities of state government and 
how we function as a legislature; and he requested that 
he expand on that as political versus functions of 
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government. SENATOR TOWE replied that he would go back 
to the provision in the constitution that does say that 
sovereign immunity can be imposed on a two-thirds vote; 
and obviously, the people that drafted and got that 
passed and the people that voted for it contemplated 
that there would be those situations to allow unlimited 
liability to state and local government would be just 
more than they could afford. He thought that there is 
a real risk that they would grind some government ac
tivities to a standstill; how can a community or the 
organized city of Bear Creek possibly afford ? or 
Roberts or all of those other-towns; how can they af
ford to have a police department; wouldn't it be much 
easier if they just simply said, "Hey, if we are going 
to have to pay $50,000.00 or $100,000.00 a year to get 
this kind of coverage, let's just not do it; we'll 
just abolish the police department." and he did not 
think that is what the citizens have a right to deserve, 
to ask of us. He felt that we have a responsibility 
of making the dividing line; he thought they did that 
in their committee; he was sensitive to that; and he 
thought the other committee members were sensitive 
to that; we don't want to just carve .out areas and 
say, "Nothing that the National Guard does can prove 
any liability" because they can be just as liable and 
cause just as much harm and damages as anybody else; 
but, if they put an upper limit on the amount, they 
can allow everybody to recover, but they can put in 
some reasonableness on this, the situations of communi
ties and cities 

REPRESENTATIVE RAMIREZ stated that he wanted to ask 
Mr. Meloy a question on compelling state interest from 
the constitutional law standpoint, (he doesn't remember 
the answer to this) and he asked if there was a dif
ferent standard when the attorney for the state argues 
a compelling state interest as opposed to when the legis
lature makes a specific finding as it is going to do 
in this bill that there is a compelling state interest; 
in other words, will this carry more weight with the 
court after a legislative determination as opposed to 
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just an argument made in the appellate case without 
any factuary basis. MR. MELOY replied as he understands 
it the way in which a constitutional argument is made, 
the lawyer who would be intending to establish a com
pelling state interest would have to make a factual 
record upon which the court could make a determination 
that a compelling state interest did in fact exist; so 
what the legislature may put in its legislation is help
ful only to the extent that it might conform legisla
tive intent to the factual record as established at 
trial when a compelling state interest facts were put 
forward by the state; so irregardless of what they put 
in the bill with respect to why you think this is a 
good idea, there will still have to be record 
made in order to support the notion that governments 
are going to go broke. He thought that is where the 
test falls. 

REPRESENTATIVE RAMIREZ indicated that he wanted to ask 
a general question, because it seems to him that they 
have a problem here in that a real compelling state 
interest is that they do not have any protection right 
at the moment; and they really do not have any facts 
upon which to base this decision; he really agrees with 
Erik· that they don't have the facts upon which to base 
a decision, but they have to do something in the mean
time until they can gather the information, if what 
Mr. Meloy says is accurate - the court isn't going to 
take our legislative determination of a compelling state 
interest at its face value and they are still going to 
look at the underlying facts and they really don't gain 
much by just saying that we have a compelling state in
terest; we still have to prove it. He commented that 
they did not have any kind of evidence here today to 
speak of, at least in his mind. He suggested and would 
like their reaction is that he thinks they have to pass 
something here, but he also thinks they should have some 
kind of a study - an interim study as suggested to look 
into this to see if they can tailor this a little bit 
more to what some of the problems are; he does think 
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there is a difference between local government and 
the state; he does think there is a difference in some 
of these activities, such as the National Guard on 
maneuvers versus the ordinary operations of the Motor 
Pool, or something like that, driving automobiles; 
maybe they should look into it a little more careful
ly if they are going to be able to hold it before the 
court; so he would throw that out. 

MR. YOUNG responded that they had this same problem 
going into the hearing; his partner came into him and 
said, "t'lhat.am I going to put on there about this com
pelling state interest question?" and what you have to 
remember is that most of the law in that area - the . 
other cases out of other states under their constitu
tion - say it is not a compelling state interest prob
lem; that you use a different constitutional standard; 
that it is not equal protection; it is not due process; 
you go to ??indigenous article; that was basically 
the thrust of our case, because when we were looking 
at that issue, the state had a $50 to $100 million sur
plus; the Board of Investments was making money hand 
over fist and they seemed to have a large surplus in 
our own fund; and they couldn't see that they could do 
anybody any good by putting that type of evidence into 
the record. He continued that now he thinks they have 
an entirely different financial picture for the state 
and all the local governments today than they had in 
August or Septerrber of 1981; and he guesses it gets 
down to a fundamen-cal question of, "Is the Supreme 
Court going to say you have to be bankrupt before you 
have a compelling interest, is there not some proba
bility?". He felt that from some things that they have 
seen come into this session with Finance and Claims 
Committee evidence and House Appropriations and the 
fight over the pay plan and the fight over the execu
tive budget, $26 million deficits and the financial 
information that is to be incurred between now and 
1985 is an entirely different picture than the state's 
financial picture was in the last biennium; and that 
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is what they had to work with at the time and, of course, 
they were basically arguing their case that it wasn't 
even a protection issue; so you have before you now 
the deliberation of all of the finance bills, 447, the 
buildfng programs and all of your agency budgets; and 
he thought that they can argue for you that you now 
have that information; we can put the House Bill 447; 
we can put the records of the Finance and Claims Com
mittee, House Appropriations, your deliberations on 
the floor as to state finances and all the debates about 
surpluses, and if he has to listen all day to Judy Rippin~ 
gale and report in a three-day hearing that they are 
going broke, he guessed that is what they will do. He 
thought that is what they are suggesting; and the Su
preme Court did sort of suggest that; but what you are 
doing with this finding is lending some sort of credence 
that you understand what you are doing; and he thinks 
that is one of the common problems you have with the 
Supreme Court is they have this general notion that 
bills get passed and legislators don't have any idea 
what they are doing. He said that to answer Represen
tative Ramirez's question, he did not know if they have 
to take your findings at face value, but they can take 
your findings together with what we can put on a demon
strable record and it was difficult to defend that 
economic/noneconomic business - extremely difficult 
to defend - he had a devil of a time with it and a num
ber of cases where they had badly burned people who were 
not working and they really didn't like it either, so 
he thought they could all live with this; but that is 
basically where we are; and he hopes that answers their 
questions. 

REPRESENTATIVE RAMIREZ said he had a quick follow-up and 
he was looking for a quick follow-up answer; the question 
he has is this; if we pass something (say, this bill, 
because they have to be protected) do you have enough 
confidence in your position that you feel that we should 
ignore this problem for two years until this bill is 
challenged, or should they go ahead and have an interim 
study, or look into something, (maybe, an interim study 
isn't the way to do it) and look into it; and the second 
part of that is, if we do it that way, will the very fact 
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that we are looking into it hurt your arguments in 
trying to MR. YOUNG replied that his guess 
would be that they already had one exhaustive interim 
study and most of the data from that is still fairly 
valid; their thought is if they felt there was some 
message being sent to them when the Supreme Court came 
down with their opinion in the waning days of the ses
sion, they took that as meaning they should get some
thing in right now as they could have very easily held 
this until you went home and then you would probably 
have wanted to have an interim study. He thought that 
they would have to make an attempt to treat this as 
a curative bill and retroactively apply it; and he 
fully understands the problems with that; they have 
looked into it; they don't thipk it is ex post facto; 
they don't think it impairs obligations of contracts; 
but they certainly recognize that there is a fight over 
that on vested rights; and he guessed they have to de
cide a number of legal questions there on what is a 
vested right, when it accrues, when it is effective; 
and the Supreme Court can't, and they have asked them 
on a petition for rehearing, to apply their ruling 
prospectively to give you a chance to act; they have 
also asked them not to apply the rule retroactively, 
so that it doesn't go back and impair all of these 
claims. He continued that they had a particular hear
ing filed Monday morning - yesterday - or whenever -
and they haven't heard anything on it; so they are 
attempting by that means to allow you to do what they 
are trying to do here. 

SENATOR TURNAGE commented that he gets very nervous 
when you talk about studies; that is obviously going 
to be an admission against interest; and you are in
viting the court to say, "Well, obviously the 

, hasn't been able to identify; he did 
not think that would be wise; if you do a study, you 
better study it specifically on the question 
$300,000.00 or $1 million, not that there should be a 
cap, although he agrees on that, but 
He contended that the Supreme Court divided on this 
four to three; and our existing statute is as naked 
as a jaybird as to a compelling state interest; this 
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one isn't; even though it may be self-serving, it is 
still in the statute. 

REPRESENTATIVE RAMIREZ asked what is the reserve in 
the self-insurance fund right now. MR. YOUNG replied 
that it is about $7.7 million. 

REPRESENTATIVE RAMIREZ asked if they were undertaking 
that study to determine whether they are actuarily 
sound - do you have adequate reserves. MR. YOUNG re
sponded that they have had two of them and both of them 
felt that the reserves were adequate, but they both 
said to throw the studies out the window if they lose 
this case. 

REPRESENTATIVE RAMIREZ said that is what he meant -
how long would it take you to find that out in respect 
to the new proposed bill. MR. YOUNG replied that it 
is going to require every attorney to evaluate and i
dentify the economic aspects of these 144 cases; 
we get them in and he does his own and take it off the 
actuaries and start allover again - it is a whole new 
ball game. 

REPRESENTATIVE RAMIREZ assumed that they had already 
undertaken that. MR. YOUNG answered that they wanted 
to wait until their petition for a rehearing was act
ed on, before they start incurring costs for actuaries. 

REPRESENTATIVE HANNAH asked Mr. Young if he said that 
the decision of the court was substantially influenced 
by the economic conditions of the state. MR. YOUNG . 
replied that they basically couldn't show that the 
state was going to grind to a halt financially in the 
absence of the showing; there was one comment out of 
context with the rest of the opinion; but that was 
not 

REPRESENTATIVE HANNAH questioned if he thought they were 
saying a compelling interest then is based upon ~he 
economic strength of the state. MR. YOUNG responded that 
that could be one item; ability to pay is certainlY 
what they are getting at. 
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There were no further questions and the hearing on this 
bill was closed. 

EXECUTIVE SESSION 

SENATE BILL 465 

CHAIRMAN BROWN declared that they have time to take 
care of this bill. 

REPRESENTATIVE SPAETH moved that the bill BE CONCURRED 
IN. The motion was seconded by REPRESENTATIVE HANNAH. 

REPRESENTATIVE ADDY moved to amend the bill on page 6, 
line 6, where there are limits by striking $300,000 
and inserting $1 million and strike $1 and insert $3 so 
it would be $1 million for each claimant and $3 million 
for each occurrence. He asserted that he agreed whole
heartedly with Senator Turnage that if they don't pass 
something here, state and local government are going to 
be looking at a very difficult proposition for the 
next couple years; and he also notes that they are im
posing sovereigh immunity as our present limits have 
been declared unconstitutional; so, therefore, it is 
going to take a two-thirds vote of each house to even 

. get a bill through that is colorably constitutional. 
He commented that, otherwise, they just haven't done 
anything; the third thing is that if you are looking 
at $300,000.00 that is the same limit they had before 
and they will have the same pressure on that limit 
from a litigation point of view that they have had be
fore; if they triple those limits, he thought they . 
would divide the pressure of litigation by three, if 
not geometrically by nine. REPRESENTATIVE JENSEN secon
ded the motion. 

REPRESENTATIVE RAMIREZ said that he wanted to tell them 
exactly where he is because he does happen to have a 
case against the state, but unfortunately he doesn't 
think it is worth $300,000.00, but he is a little sensi
tive about some of these things. He indicated that 
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if they were talking about a lower limit, he would 
probably abstain; he is going to vote against this 

_ increase, because he thinks it is too high (he is not 
saying that it is too high from a philosophical stand
point or anything like that) he was just saying they 
have $7 million in their reserve; they don't have 
the vaguest idea of what the actuary basis is for the 
changes that were made; they are really in the dark; 
it seems to him that the real compelling state inter
est in all of this is that they are entitled to act 
on an emergency, which he considers an almost emergen
cy basis, right now, simply beca~se they don't have 
the time to get together the data to really determine 
just how this problem should be approached. He felt 
that it would be disastrous for them to raise the lim
its to that height; he just did not know that they 
had any idea of what the consequences would be; so he 
would have to resist that. He commented that some more 
modest raise might be appropriate. 

REPRESENTATIVE EUDAILY advised that he was going to 
resist the motion too, because he thinks that they 
should put it through just as it is in the bill with
out amending it and take their chances from that point; 
if they start amending, it will delay the process a 
little bit; and-from what he heard today, he is not 
sure that the $300,000/$1 million was the critical 
area that was determined by the court decision; and 
he thinks they should just leave it the way it is. 

REPRESENTATIVE ADDY indicated that the emergency situ
ation is exactly why you want to alleviate the pres
sure of litigation as much as possible; the argument 
that Representative Ramirez and Representative Eudaily 
are making against the amendment are exactly the ar
guments that are going to be made against the bill in 
court when it comes up; and he thinks that they aren't 
dealing with what they would like to do opposed to 
what they wouldn't like to do; they are dealing with 
minimizing the risk or reducing the risk as much as 
possible to local government. He continued on the 
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merits, too, why is somebody who has suffered a half 
million dollars in noneconomic or economic damages 
denied $200,000.00, whereas somebody ...... ; they are 
placing the burden on exactly the people who are least 
able to bear them. 

REPRESENTATIVE SPAETH stated that he thinks it is a 
little deeper question; philosophically he doesn't see 
any value in changing the limits at this stage of the 
game on the basis of what Representative Addy has ar
gued; and he thinks what he is saying is there will be 
less appeals; fewer people challenging it; and thus, 
maybe for the next two years, it will slip through the 
crack in the floor; and he doesn't think that is a logi
cal argument for changing it here today; he thought 
they have to have more substantive arguments than that. 
He stated that he would beg to differ with him. 

CHAIRMAN BROWN advised that he did discuss this with 
Senator Turnage just briefly before he left; he did 
not have any great problem with it; he thinks it means 
the difference between passing or killing this bill; 
and quite frankly, he would like to vote this bill out 
of here and the members of the committee to support 
the bill. 

REPRESENTATIVE RAMIREZ asked if he would run that 1:¥ 
him again; it is going to make a difference as to whether 
this bill passes or fails on the floor. 

CHAIRMAN BROWN said that he really did not see any 
sense in going with the same limits that were in the 
bill when it was first brought down, because it doesn't 
seem to him that with the language that is put 
in here is going to make any difference if the court 
comes back to look at it again; it seems to him that 
their only chance of making this acceptable and of 
saving the state some of that liability question is by 
raising those limits. He stated that if the court throws 
that out then, there is no recourse that they have. 
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REPRESENTATIVE KEYSER noted that the court didn't neces
sarily say that the amount was the big hangup, did they; 
it was the compelling interest. 

CHAIRMAN BROWN commented that he can't believe that the 
economic question is that big of a deal in the court's 
decision. 

A vote was taken on the proposed amendment of Repre
senative Addy and passed with 10 voting yes and 9 voting 
no. See ROLL CALL VOTE. 

REPRESENTATIVE RAMIREZ said that he did not know if 
this bill is going to pass with that high a limit; he 
thought they should be more realistic; he really does; 
he would like to move to reconsider our action; they 
have to be more realistic about what they are :going to 
to do with this bill; they don't have much time; he 
doesn't think the Senate is going to buy that kind of 
an increase; they don't have any idea what they are 
doing financially with that increase; they don't even 
have any idea finanacially with the $300,000/$1 million 
limit; they have no actuary studies unfortunately; it 
is a very unfortunate situation; but what you are going 
to do •••• it is true you could force 'everybody into what
ever limits you want to because there probably has to 
be some limits; but this bill has to get a two-thirds 
vote in order to pass. He thought he was putting the 
legislature and the state into a real difficult posi
tion, because you put those of us who feel that they 
cannot afford that limit still in the position of pos
sibly having to vote for it simply because we can't 
afford not to; and he thought that was really an un
reasonable position to put the legislature in. 

REPRESENTATIVE ADDY responded that rather than a motion 
to reconsider we have a bill that says $1/$3 million; 
and if you want lesser limits, maybe you should move 
to amend the bill further with lesser limits; if they 
are going to argue between $300,000/$ 1 million, he 
thought they would argue until the sun goes down. He 
said that he realized that people that voted against 
the amendment are faced with this kind of a choice -
how are they going to vote for the bill. 
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REPRESENTATIVE KEYSER noted that there were a lot of 
members absent here that didn't even listen to the 

- proposals. 

REPRESENTATIVE RAMIREZ said that he thought Represen
tative Addy was right, but what he thinks is unfair 
is that you are forcing people to vote for something 
that is, on one hand, almost fiscally irresponsible. 

REPRE~TIVE ADDY replied that fiscally irresponsi
bilit~ils on both sides of the argument; and from 
your view, it doesn't; and from his view, it does. He 
commented that if Representative Ramirez wants to offer 
an amendment, offer it. 

REPRESENTATIVE JENSEN asked for the question. 

There was no further discussion. 

REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN 
AS AMENDED. REPRESENTATIVE JENSEN seconded the motion. 
The motion carried with 11 voting aye and 8 voting no. 
See ROLL CALL VOTE. 

The meeting adjourned at 2:22 p.m. 

DAVE BROWN, Chairman Al~ce Omang, Se~ary 
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AMENDr1ENTS TO SENATE BILL 465 
(Third Reading Copy) 

1. Page 2, line 13. 
Following: "FUND" 
Insert: .. By April 15, 1983, for example, a total of 562 

claims and legal actions for damages-had been filed against the 
state and in only 247, or 44%, of these cases has a specific 
amount of damages been prayed, for. Yet the damages prayed for 
in these cases amount to $83,956,446" 

/ 
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The following is a summary of self-insured claims activity 
against the State since July 1, 1977: 

Total claims filed 

Total amount - prayed claims 

562 

$83,856,446 

Total claims - no 'prayed amount 315 
(56% of total claims) 

Number of active lawsuits 144 ~~ 
Total claims - settled or dismissed .~ 
Total reserved losses with 
2-9-104, MCA, limits $ 4,382,684 

Total reserved losses without 
2-9-104, MCA, limits Unknown at this time 

Outside Counsel Fees by Fiscal Year 

FY 78 

$7,957 

FY 79 

$11.,999 

FY 80 

$57,531 

FY 81 

$80,309 

Total Claims Paid 

July 1, 1977 through December 31, 1982 
January 1, 1983 through April 14, 1983 

Total 

FY 82 

$142,140 

$1,237,558 
$1,502,961 

$2,740,519 
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SOl SECOND AVENUE NORTH • P.O. BOX 2807 • TELEPHONE 4061761·1960 • GREAT FALLS, MONTANA 59403· 

-

"loha c. Hoyt 

ITcrr'f N. Tricwoiler 
Erik B. Thu...oa 
Kurt M.Jackma 

April 25, 1983 

Whitcllah OffICe 
lJ3 SeCoaci su

WhiterlAh, MOIItaaa S99J1 
Telepboae 406.'II6l-4591 

secretary of the House 
Judiciary Comittee 
Room 224A 
Capitol Building 
Helena, Montana 59623 

Dear Sir/Madam: 

I represent Karla White, who we believe was injured as 
a result of the government's negligence. In connection with 
this lawsuit, we need certain documents and electronic 
recordings pertaining to the House Judiciary Committee's 
hearing held on April 19, 1983. 

Therefore, I have had the Sheriff serve you with a copy 
of the Subpoena Duces Tecum, Mhlch requests that you produce 
these documents. The law requires that I take your depo
sition, but it is nothing tQ get concerned about. Basically, 
all 'you have to do is turn over the documents and the 
recordings requested. 

Please give me a call. I will be happy to change the time, 
place, or even the manner in which you provide the materials 
we have requested. Let me know what will be convenient for 
you and I will contact the government's attorney and see 
if we can work things out. 

Feel free to call· our office collect. 

Sincerely yours, 

HOYT & TRIEWEILER 

(l I Of)'! 
By: _GA.;;/) cL~_ 

Erik B. Thueson 

EBT:gkm 
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SENATE JUDICIARY 

EXHIBIT NO. I -
DATE 6 -;J(P -il:, 

BILL NO. ' S8 -;J.;;)- -
1 IN THE DISTRICT COURT OF THE EIGHTH JUDICIAL DISTRICT OF THE 

2 

3 

4 

5 

6 

STATE OF MONTANA, IN AND FOR THE COUNTY OF CASCADE 

* • * * * * •. * * * * * * * * * * * * * * 

KARLA WHITE, No. BDV-80-836 

Plaintiff, 

vs. SUBPEONA DUCES 
TECm-! 

7 STATE OF ~!ONTANA, 

8 Defendant. 

9 * * * * * * * * * * * * * * * * * * * * * 

10 THE STATE OF MONTANA SENDS GREETINGS TO: Secretary or 
custodian of records for the House Judiciary Committee of 

11 the Legislature of the State of ~ontana, Room 224A, Capital 
Building, Helena, Montana: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

29 

30 

31 

32 

YOU ARE COMMANDED, to appear and attend the 

deposition in the the Courtroom of the Courthouse for Lewis 

and Clark County, Helena, Montana, on the 2nd day of May, 

1983, at 1:00 o'clock p.m., then and there to testify ln the 

above-entitled action, now pending in the Eighth Judicial 

District of the State of Montana, on behalf of the plaintiff, 

and that you bring with you and produce, then and there, 

all documents, of any nature, electronic recordings, of any 

nature, taken at or pertaining to the House JUdiciary 

Committee's hearing on Senate Bill 465, which took place 

on the 19th day of April, 1983. 

Disobedience of this subpeona will be punished 

as a contempt of said Court. and you will also forfeit to 

the party aggrieved the sum of One Hundred Dollars, and all 

damages whi.C'h may be Sl]st;'li ~~n ~~, ~.-:: .~. ::-..4~lUl.t::: c.u attend. 

WITNESS, the Honorable John M. McCarvel, Judge of 

the Eighth Judicial District of the Courthouse in the County 

of Cascade, and the seal of said Court this 25th day of April, 

1983. 

'" o...J 
w 
u: 
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1 ATTEST: My hand and seal of said Court, the day 

2 and year last above written. 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

\ , 

SHERIFF'S OFFICE 
STATE OF MONTANA 

FLORENCE McGIBONEY 

By: 
Deputy Clerk 

by showing said Subpoena to and delivering to said person(s) 

a true copy of same in the County of Lewis and Clark, State 

of Montana. 

Fees - - $ Helena, Hontana, 

Service $ 1983, 

Copies - $ Sheriff, 

I>lileage, B)I 
miles $ Deputy Sheriff. 

Sheriff's 
Fee TOTAL - $ 

-2-

, 

, 



HOUSE MEMBERS 

REX MANUEL 

CHAIRMAN 

RALPH S. EUDAllY 

ROBERT L MARKS 

JOHN VINCENT 

_...l.. ___ ..... 9.!tI!llM~S. DOWLING 

EXECUTIVE DIRECTOR 

-.-::;.......;;...;;;..-_____ .... GIii8PF1IF COMMISSIONER 

ELEANORECK 

-=~"-';;"'---~_!IIINISTRATIVE ASSISTANT 

MARILYNN NOVAK 

SENATE MEMBERS 

ALLEN C. KOLSTAD 

VICE CHAIRMAN 

~anhtna lll£Btslaiinc ([!:luncH 
DIRECTOR, LEGISLATIVE SERVICI 

ROBERT PERSON 

DIRECTOR, RESEARCH 

SHAROLE CONNELLY 
M. K. DANIELS 

PAT M. GOODOVER 

CARROll GRAHAM 

Mr. Erik B. Thueson 
Attorney at Law 
Hovt and Trieweiler 
sol Second Avenue North 
Great Falls MT 59403 

Dear Mr. Thueson: 

~tttte ClIttpitol . 
~dentt, ~'<t_ 59620 

(406) 449·3064 

April 29, 1983 -

DIRECTOR. ACCOUNTING DIVISIO 

ROBERT C. PYF£R 

DIRECTOR, LEGAL SERVICES 

This letter confirms our converation of April 28, 1983, in which 
you agreed that the enclosed certified copy of the House 
Judiciary Committee minutes of the April 19, 1983 hearing on 
Senate Bill No. 465 would be sufficient in lieu of and in 
satisfaction of the Subpoena Duces Tecum served on the secretary 
of that Committee on April 28, 1983, and that you will do all 
things necessary to quash or otherwise rescind the subpoena. 

RCP:ee 
Enc. 
cc: Speaker Dan Kemmis 

Alice L. Omang 

PYFER/ee/Thueson 4/29/83 

SinCerelY'~ ~. 
,0 l"".-C /( 
Jl/!-e.v-t t '. ~ 

Robert C. Pyfer 
Director of Legal Services 
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4828 Alice L. Omang 

CERTIFICATE OF AUTHENTIC COPY 

I hereby certify that I was secretary for the House Judiciary 
Commi ttee, 48th Montana Legislature, that I was present at the 
hearing before such Committee on Senate Bill No. 465, which took 
place on April 19, 1983, that I prepared the minutes of such 
hearing, and that the attached are a true and correct copy of the 
minutes so prepared. ~ 
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81lL NO. S8-~)-
TESTIMONY 
THE ALLIANCE OF AMERICAN INSURANCE AND THE fu~ERICAN INSUR~NCE ASSN. 
SENATE BILL 22 
SUBMITTED JUNE 26,1936 
BY BONNIE TIPPY, ALLIANCE COUNSEL 
AND GLEN DR7\KE, AMERICAN INSURANCE ASSN. 

The Alliance of Auerican insurers supports the intent of this bill. 
Generally speaking, in almost any &ate which caps liability li~its 
for goverrunental entities, la\\'TIlakers can expect a loosening in the 
availability and affordability of liability insurance. 

However, we must go on record as cautioning legislators that be
cause of the serious constitutional question in this matter, com
panies could not be expected to change their current policies with
out judicial validation of this statutory language. 

We most certainly believe that there is a compelling state interest 
here. This bill does attempt to deal with a very serious problem. 
If there is no constitutional amendment dealing with this question, 
this bill would allow the Supreme Court to reconsider its position 
and thus the insurance industry supports the bill. 



SUBCOMMITTEE ON JUDICIARY 
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SENATE JUDICIARY 
EXHIBIT NO_.:;3;.,.-.--::-:-__ 

DATE ~ -).. ~ -1 ~ 
Bill NO S B -;};)... 

Minutes of the April 17, 1975 Meeting 

The organization meeting of the Subcommittee on Judiciary was 
called to order by Senator Tom Towe, Acting Chairman, in Room 442, 
State Capitol, Helena, Montana. Members of the subcommittee are: 
Representatives C.R. Anderson, Herb Huennekens, Earl Lory, and 
John Vincent; Senators V.E. Cetrone, Glen Drake, Thomas Towe, and 
Jean Turnage. All members were present except Senator Cetrone. 
Council staff, assigned to the subcommittee are: Dick Hargesheimer, 
Researcher, and Woody Wright, Attorney. 

Senator Towe advised that nominations for chairman were open. 
Representative Vincent moved that Senator Towe be nominated as 
chairman and that a unanimous ballot be cast. The motion was 
seconded by Representative Huennekens and carried. Senator Towe 
was elected chairman. 

Senator Towe called for nominations for vice-chairman. Representa
tive Lory moved that Representative Huennekens be nominated as 
vice-chairman and that a unanimous ballot be cast. The motion was 
seconded by Representative Vincent and carried. 

Copies of a summary of the priorities assigned to the subcommittee 
were distributed. The subcommittee then considered the following 
priorities: 

Priority 1: Judicial Districts. Senator Towe stated that Jim 
Zion had done a study on the jucicial districts approximately 
two years ago. He requested that copies of this study be made and 
distributed to each subcommittee member. He also suggested that 
the staff update it if an update is needed. The study indicates 
case loads in each judicial district and is detailed in showing 
the number of civil and criminal cases, jury and non-jury trials. 

The subcommittee discussed possible committees and individuals 
who might be interested in this study and requested that the 
following people be notified of the meetings: Senator Mike 
Greely, Representative John Scully, Montana Bar Association, 
District Judges Association (district judges), Supreme Court, 
County Attorneys Association, Clerk of the Courts Association, 
and the American Judicatory Society. It was requested that 
letters be sent to the above people advising them of the study and 
requesting any information or assistance they may be able to 
provide. 

Priority 2: Sovereign Immunity. The subcommittee suggested that 
the staff contact other states regarding statutes on sovereign 
immunity and how they handle the problem. Senator Towe also 
suggested the some of the ideas in the last draft of Senate Bill 
No. 206 be considered and how other states handle those problems. 

The subcommittee requested that Jack Crosser, Director of the 
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Priority 3: Privacy Protection. The subcommittee agreed not to 
begin working on this subject until later in the interim. 

The subcommittee then discussed how their next meeting should 
be conducted. It was agreed that the next meeting will be a hearing 
on judicial districts and at that time any interested persons will 
testify before the subcommittee. 

The next tentative meeting date scheduled was September 6. 

There being no further business, the meeting adjourned at 8:45 a.m. 
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Minutes of the September 6, 1975 Meeting 

The meeting of the Subcommittee on Judiciary was called to order 
by Senator Thomas Towe at 9:00 a.m. in Room 432, State Capitol 
Building, Helena. All members of the subcommittee were present 
except Senator Glen Drake. 

Also present at the meeting were: Socs Vratis; Judge Robert S. 
Kelleri Judge Gordon R. Bennetti Judge W. E. Dowlin, Montana Magis
trates Association; Mike Abley, Montana Justice Project; Judge 
Robert C. Sykes; John W. Larson; ~en Curtis and Virginia Griffing, 
Montana Board of Crime Control; Judge Robert J. Boyd; Chief Jus
tice James T. Harrison; Representatives Jim Moore and John Scully; 
and Torn Maddox, Independent Insurance Agents. 

Senator Towe explained that there are three priorities: (1) judi
cial districting; (2) sovereign immunity; and (3) privacy. The 
meeting today, he said, would focus upon court districting. 

Senator Towe first asked Woody Wright to report briefly on the 
sovereign immunity study. Mr. Wright referred to his memo dated 
August 15, which was mailed to the subcommittee, and requested that 
the following correction be made: page 1, fifth line from the bot
tom of the page, strike the words "cause of action". Mr. Wright 
stated that Montana is not the only state that has abolished 
sovereign immunity. Illinois abolished sovereign immunity but the 
legislature reinstated it under its constitutional prerogative. 
Other states have made changes either by judicial decision or from 
legislative action. The memo distributed is an overview to point 
out what he considers to be the main alternatives and problems. 
Material to be presented to the subcommittee for the public hearing 
will include a history, constitutional convention materials, alter
natives as to what can be accomplished under abolition of sovereign 
immunity, insurance coverage, material as to what other states are 
doing (constitutional setup), and tentative conclusions and recom
mendations. 

As part of the explanation of the memo, Mr. Wright stated that 
sovereign immunity is not in effect as one might think from read
ing the memo. The asterisked material indicates how sovereign im
munity was before the new constitution. He considers there are 
two basic approaches to reinstatement of sovereign immunity: 
categorical and damages. 

In conclusion, matters to be considered are a date for the public 
hearing; and suggestions from members or persons who would be in
terested in testifying or who would have materials of importance 
to the discussion. Written statements from those testifying will 
be requested. 

Senator Towe stated that there may be a larger problem than the 
subcommittee realized. The next meeting date was tentatively set 
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Senator Towe then asked Mr. Hargesheimer to present his findings 
and information on Montana's jUdicial districts. Mr. Hargesheimer 
distributed copies of his remarks, entitled "Montana's Judicial 
Districts: Considerations for Improvement and for Future Study", 
to the subcommittee (Appendix A) . 

Mr. Hargesheimer suggested that the subcommittee consider legisla
tion to create the office of court administrator. A court adminis
trator could implement a uniform system of statistical reporting; 
gather and evaluate judicial data on a continuing basis; establish 
guidelines for determining judicial manpower needs; recommend 
needed changes to the legislature; be responsible for assigning 
judges on a temporary basis to congested districts; act as a liai
son between the courts, the legislature, and the pUblic; institute 
a continuing education program for judicial personnel; and many 
other functions. . 

Mr. Hargesheimer also suggested that the subcommittee consider the 
following areas: (1) financing of the court system and the possi
bility of a centralized budgetary process; (2) a continuing educa
tion program for district judges and possible judicial training 
prior to their assumption to the bench; (3) the impact of the dis
qualification procedure on judicial workloads; (4) the use' and 
effect of pre-trial conferences; and (5) administrative duties 
performed by judges that clerks of court could handle. 

Mr. Hargesheimer then distributed copies of a letter received from 
John Van, Clerk of the District Court in Flathead County. This 
letter points out the problems in gathering accurate judicial sta
tistics (Appendix B). He also distributed a copy of a letter 
dated September 3, 1975, from Senator Mike Greely, Great Falls. 
Senator Greely noted several areas in court organization he hoped 
the subcommittee would consider (Appendix C). 

Senator Towe then opened the meeting up to public testimony. Chief 
Justice Harrison was the first to speak to the subcommittee. 

The Chief Justice stated that he was pleased to be contacted and 
working with the subcommittee. He briefly reviewed the data collect
ed by the Supreme Court in 1972 on district court caseloads. The 
1972 survey revealed that 23,387 cases were filed, or an average of 
841 cases per judge. The report also showed that 5,137 cases were 
tried or 188 per judge. Due to the number of questions asked, 
the survey failed to include an analysis of district court record
keeping. In order to have an accurate picture of court workloads, 
a uniform system of reporting should be implemented, the Chief Jus
tice said. 

Chief Justice Harrison stated that he believes that the only way to 
find out what is actually going on in court is to study the court 
minutes. The Anzion-Zion study revealed that in 19 working days a 
month a judge is in court for 8 days, conducts administrative work 
for 6 days, researches for 2 days, travels for 2~ days, and has ~ 
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Chief Justice Harrison then showed the subcommittee his proposal 
for restructuring the judicial system (Appendix D). The Chief's 
plan would leave judicial district boundaries unchanged. The plan 
would, however, divide the 18 districts into 8 divisions for ad
ministrative purposes. Each of the 8 divisions would have a chief 
judge who would be elected by the judges in that division. The 
chief judge would be responsible, among other things, for assign
ing judges on a temporary basis to congested courts. Each division 
could also have a court administrator who might perform the tasks 
of collecting data and assigning judges to particular areas under 
certain conditions. . 

The Chief Justice stated that the Supreme Court is making arrange
ments to hire a court administrator. Elaborating upon his plan 
(Appendix D), he proposed that within each of the 8 divisions there 
should be a chief judge -- he could handle the matter of assigning 
judges around to the various counties in the division. He suggest
ed that the chief judge be elected by the district judges. There 
would be no additional costs other than perhaps for a secretary 
or clerk. The chief judge would know schedules of other judges 
from calendars submitted by them showing their days of free time, 
law and motion days, calendars, etc. If this suggestion were adopt
ed, the replacement for a disqualified judge could be named by the 
chief judge. 

He also suggested that district lines not be changed so that judges 
are competing against other district judges. If district lines are 
changed, there should be a grandfather clause so that it is not 
effective until the present judge dies, resigns, or retires. 

Senator Towe than opened up the meeting to questions. Representative 
Anderson asked, if under the Chief Justice's proposed plan, the 
judges have to run in the divisional area (composed of several of 
the present districts) or would they run in the present individual 
districts. The Chief Justice replied that he would run from the 
same district as he does now. The proposed plan would pertain to 
administrative duties only -- nothing to do with terms, tenure, etc. 

Representative Vincent asked whether the Chief's proposal required 
legislation. Could the Supreme Court establish administrative divi
.sions under its rule-making powers? Chief Justice Harrison replied 
that he thought legislation would be necessary. 

Senator Turnage asked what other duties a divisional chief judge 
would have in addition to the assignment of judges. The Chief Jus
tice replied that his main function would be to arrange for addition
al help, if it is needed by a particular judge. 

Senator Towe asked what functions a court administrator would 
handle if he did not handle scheduling. The Chief Justice replied 
that he could handle training schedules for the justices of the peace, 
collect statistics, conduct educational seminars and training sessions, 
plan state judges'meetings, calculate budget needs, audit and approve 
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Senator Turnage asked whether it would be possible to have a court 
administrator as well as the Chief's proposed plan. Chief Justice 
Harrison replied that the money is already available for the court 
administrator and the two ideas would not conflict. 

Senator Towe asked whether the subcommittee or the legislature should 
spell out the qualifications and duties of the court administrator. 
The Chief replied that he did not think it necessary. The Supreme 
Court will adopt a rule showing the duties and qualifications when 
one is chosen. · 

Senator Towe asked what type of qualifications they were looking for 
in the court administrator. Chief Justice Harrison replied that 
they were interested in someone who could do statistical work, had 
some knowledge of personnel work, and some knowledge of finance. 
This person would be an employee of the Court directly under the 
Chief. 

Senator Towe than requested comments from the district judges. 

First to speak was Judge Robert Sykes, 11th judicial district. Judge 
Sykes reported that he will submit a written statement at a later 
date. Judge Sykes reported that in 1960, the caseload for the 11th 
judicial district was 670 cases, while by 1974 the total number of 
cases filed was 1,579. Facts and figures show that the number of 
cases will continue to increase. Judge Sykes also reported that in 
1967 there were 25 practicing attorneys in Flathead County while 
there are now 52 attorneys practicing, two of whom are semi-retired. 

Judge Sykes reported that he is attempting to establish a juvenile 
court workshop, through the Board of Crime Control, for judges, pro
bation officers, law enforcement, and institutional staff. He is 
also exploring possibilities of establishing a seminar on rural 
courts in the state. 

Judge Sykes reported that in his district there are more cases than 
two judges can handle. They have attempted to carry out legislative 
intent; they approve marriage licenses (have required pre-marital 
counseling); and hope to establish a conciliation court. They are 
also concerned about ADC. 

Judge Sykes strongly urged that an additional judge be appointed to 
the 11th judicial district. He also stated that there is a need 
for a court administrator and for the use of magistrates. 

Senator Towe thanked Judge Sykes for his testimony and requested 
that Judge Keller appear before the subcommittee. Judge Keller is 
also from the 11th judicial district. 

Judge Keller stated that he has studied Senate Bill 377 and feels 
that the only good thing about the bill is the intentions behind 
it. He and Senator Towe agreed to discuss the problems in Senate 
Bill 377 at a later date. 
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Judge Keller stated that he does not believe i~ll1~~R~ni~t-"EKseloads 
to determine how busy a judge is. He agreed with the suggestion 
that an administrator could go from district to district, see what 
each judge does, and on a continuing basis get a realistic approach 
regarding the case load for each district judge. He also suggested 
that the problem be analyzed from the standpoint of who is doing 
the job right and how much time is required to do it. As for deter
mining hbw many judges are needed in the state, this should b~ deter
mined by the needs of the people and not the needs or case loads of 
the individual judges. 

Chairman Towe thanked Judge Keller and Judge Sykes for their testi
mony and opened up the meeting to questions from subcommittee mem
bers. 

Representative Huennekens asked if'there were a regionalization as 
proposed in Appendix D, and there were "free" judges who could be 
assigned to the various districts, would this help the situation in 
Flathead County? Judge Sykes stated that he did not believe it would 
help the problem looking at it from the economic standpoint. Also, 
most judges don't like to travel any more than necessary. 

Representative Anderson asked if it would be possible to have an 
attorney act as the judge for certain types of cases. Judge Keller 
stated that they do not consider cases as individual cases but that 
they are considered in a block and thus it would not be feasible to 
assign simply one case. Judge Sykes stated that he believed that re
gardless of the competency of the attorney, they are not qualified 
to sit as a judge for particular cases. One additional point to 
be considered is the cost factor and whether that attor.ney would be 
acceptable to the other attorneys to act as judge. 

Representative Anderson asked whether the district judges had people 
hired who were qualified to do research. Judge Keller replied that 
some judges use interns to do research work but for the most part they 
do not have anyone. 

Senator Towe asked whether the district judges believed the legisla
ture was giving adequate attention to administrative staff of the, 
courts. It was stated that many judges do not have any clerical or 
secretarial help. Judge Sykes also stated that he felt it important 
that a behavioral scientist be on the staff of each judge to do 
the follow-up work required in instances where there are juvenile 
problems, family problems between parents and children, problems be
tween husband and wife, etc. 

Senator Towe then asked whether they felt that these people (secretary, 
clerk of court, court reporter, and juvenile probation officer) should 
be paid by the state rather than the county. Judge Sykes said he 
felt they should be paid entirely by the state or paid on the same 
basis as the county attorney's office. 

Senator Towe asked, that assuming the funds were available, would the 
concept of magistrates be an answer to the problem (one who would con
sider criminal arraignments, noncontested divorces, probate, etc.). 
Judge Keller stated he felt it would be worth considering and might 



provide a better quality of justice. However, you would have to con
sider the financial standpoint of the idea -- whether the state would 
support and pay for the program as well as the idea that you only get 
what you pay for. 

Senator Towe asked what the district judges thought about including 
the court administrator in scheduling. Judge Keller stated he felt 
it would be a good idea if you could call the court administrator to 
determine which judges might possibly be free and then call that 
district judge himself. Judge Sykes stated that the law would have 
to be flexible but that he thought a great deal would depend on the 
administrator. One would also have to consider disqualifications 
and whether the administrator or judge should contact a certain 
judge about a trial. He stated that he believed the attorneys should 
also have something to say about the judge. 

Judge Sykes also stated that he believes the state needs three or 
four additional judges. 

Representative Huennekens asked what was thought of each judge con
tacting the court administrator and let him call and pick the judge 
who would sit in. Judge Keller stated that he would have no objec
tions. 

Judge Robert Boyd, 3rd judicial district, then testified before the 
subcommittee. He serves in a rural district composed of three coun
ties. His district also houses three state institutions. Judge 
Boyd reported that he did not have any problems keeping up with the 
workload itself until SB 377 was passed. Now however, because of 
the necessity of holding hearings under SB 377, he envisions having 
to have judges assigned to his district to help with the workload. 

Judge Boyd also suggested that the subcGmmittee consider the dis
qualification statute in single judge districts. He feels it denies 
due process to litigants because it prevents getting a judge into 
the district within a reasonable period of time. Perhaps we should 
permit disqualification for actual bias rather than imputed bias. 
He suggested that in civil proceedings it be cut to one disqualifica
tion rather than two. 

Judge Boyd also suggested that in reference to the statute which re
quires a judge to apportion part of the court expenses to the county, 
he recommended that that be done on a fiscal year basis rather than 
a calendar year basis. 

He also suggested that the clerk of the court not be a separate elect
ed office or position. This sometimes causes more administrative 
problems and responsibilities for judges. He would rather see the 
clerk under direct supervision of the court. 

Senat0r Towe asked what Judge Boyd thought of the court administrator 
and having him do the scheduling. Judge Boyd replied that he was in 
favor of the court administrator but mentioned that the attorneys 
should also be considered in scheduling. For that reason, the 
scheduling should in all probability be left to the judge. 

SENATE JUDICIARY 
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Judge Bennett then testified before the subcommittee. He stated that 
he felt the only problem with a court administrator would be the 
fact that they wouldn't know who might serve as chief justice. At 
this time there would be no problem, but if there were a change, there 
could be some very bad problems. He said he does believe we need a 
court administrator in the Supreme Court. Judge Bennett further stated 
that he thinks redistricting is necessary. He suggested that flexi
bility be built into the law so that districts could be reapportion-
ed from time to time by the Supreme Court. 

Judge Bennett stated that he felt Montana needs fewer judges if judges 
do judging work. They should not be involved in the welfare, schools, 
police officers, sheriffs, etc. He noted, however, that judges need 
some assistance. He proposed that'each judge have a clerk (paid 
from $12,000 to $15,000 per year). He also suggested that the court 
operatio~s should be funded entirely by the state. Judge Bennett 
stated that he also thinks some consideration should be given to 
the disqualification statute -- perhaps a rule could be made that 
disqualification must be made within fifteen days after filing. 
He also stated that the system could be made to work better on the 
principle that you get what you pay for in the administration of 
justice. You can have an ideal system but it won't work any better 
than any other system unless you have a high quality of judges. 
He emphasized that there should be mandatory judge training such as 
that sponsored through the LEAA. He feels all judges do not take 
advantage of the educational programs offered; continuing education 
should be made a requirement of holding the office. 

Chief Justice Harrison explained that there are two ways that you 
can disqualify a judge: (1) the attorney can file an affidavit 
stating he does not believe that his client can get a fair trial from 
the judge (this can be done twice); or (2) the judge can disqualify 
himself. 

Chief Justice Harrison stated that his plan for the court administra
tor is that he would ascertain what judges were available; he would 
not be concerned about what particular case was being tried. 

Mr. Mike Abley, Montana Justice Project, then appeared before the 
subcommittee. He reported that he is attending the meeting only as 
an observer but that they hope to incorporate the findings of the 
subcommittee into their final report. 

Ms. Virginia Griffing, Board of Crime Control, appeared before the 
subcommittee. Copies of a memo from Mike Lavin, Administrator, were 
distributed to subcommittee members and is attached and made a part 
of these minutes (Appendix E) . 

Representative Jim Moore stated that he agreed with previous state
ments that in order to get a good quality of judge, they must be 
paid more and that more judgeships should be created. 

Representative Scully stated that he believes there is a serious 
shortage of judges. 
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Judge Wyn Dowlin, President of the Montana Magistrates Association, 
also appeared before the subcommittee. Judge Dowlin stated he 
would recommend that the Supreme Court be given not only an adminis
trator but also a staff for that administrator. He further stated 
that there are no qualifications for justices of the peace; some 
trouble results from this because they usually are not a lawyer, 
and have no bookkeeping or record-keeping experience. The staff of 
the court administrator could show justices of the peace how to keep 
their books, how to maintain records, etc. 

Senator Towe asked Judge Dowlin what he thought about the magis
trates proposal (solve overload problem by allowing judges to select 
magistrates). Judge Dowlin replied that because the constitution 
did not abolish justice courts,the ideal method would be to pass a 
small claims court bill with an attorney-judge for the civil side, 
and a magistrates bill with an attorney-judge for the criminal sid~. 

Senator Towe complimented Judge Dowlin for the fine work he is do
ing in attempting to convince people that higher qualifications are 
needed for justices of the peace. 

Senator Towe introduced Dr. Ellis Waldron, University of Montana, to 
subcommittee members. Dr. Waldron indicated that he is also doing 
some work on the district judges and would like to coordinate his 
work with that of the subcommittee. Dr. Waldron reported that 
by coordinating his work with that of the subcommittee he may be 
able to get some funding (not from the Councilor the state) to 
complete the work. Representative Lory moved that Dr. Waldron be 
appointed as Research Consultant to the Subcommittee on Judiciary 
(judicial districting). The motion was seconded and carried. 

Senator Towe then requested that the subcommittee consider the follow
ing items in addition to those items noted on the list of tentative 
issues: (1) state payment for assistance to judges; (2) provision 
for more clerical help; (3) question of using a roving judge; (4) 
question of magistrates; and (5) disqualification procedures. 

The subcommittee then considered judicial districting and/or creat
ing new district judgeships. 

Senator Towe made a tentative suggestion that the subcommittee take 
the position that they do not want to make major changes in the 
boundaries of the judicial districts but that they may want to make 
some minor changes to correct obvious problems at the present time. 

Representative Lory stated that he felt the subcommittee should sup
port the idea of the court administrator prior to making any changes 
in the districts. Representative Vincent also suggested that per
haps it would be better to hold off making minor changes in case 
major ones are required. 

Representative Huennekens moved that the subcommittee recommend that 
at the present time they find that only relatively minor changes in 
district boundaries are necessary, and that the subcommittee might 
recommend that major changes be made after more statistical data is 
available. The motion was seconded and carried. SENATE JUDICIARY 
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The subcommittee considered the question 
Representative Huennekens moved that the 
conclude that additional district judges 
motion was seconded and carried. 
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The subcommittee considered the question of the state absorbing 
the costs of district court operations. Representative Lory moved 
that support personnel for the district courts, such as court re
porter, juvenile probation officer, clerical help, law clerk, and 
administrative assistant be state supported. The motion was second
ed and carried. 

The subcommittee then considered the problem of clerical help. Repre
sentative Anderson moved that the subcommittee recommend that legisla
tion authorizing and encouraging district judges to make maximum 
utilization of clerical help and research assistants within their 
budgetary authority in order to free the judge from non-judicial 
tasks that could be done by other persons. The motion was seconded 
and carried. 

Senator Towe stated that he felt that the most important thing which 
could help some of the congested districts is to give judges the 
authority to appoint a highly trained and qualified person who could 
sit on minor details that require little judicial decision-making. 
Representative Huennekens asked if he was referring to a full-time 
attorney. Senator Towe stated he felt that an attorney would be 
selected and designated according to the district judge (similar to 
federal magistrate) . 

Representative Huennekens asked whether the state would also furnish 
office supplies, space, etc. Senator Towe stated he would suggest 
that those items still be paid by the county. 

Representative Huennekens moved that the subcommittee recommend author
izing the appointment of magistrates in judicial districts where 
needed by the district judges to perform such duties as the district 
judges shall designate and within the budgetary limitations of 
state appropriations. The motion was seconded and carried. 

The subcommittee briefly discussed the disqualification procedure. 
Senator Towe reported that Judge Nat Allen is presently working on 
that problem by asking the Supreme Court to rule. No action was taken 
at this time. The subcommittee requested Mr. Hargesheimer to prepare 
some information on the background of the disqualification procedure. 

The subcommittee discussed the idea of a court administrator. Repre
sentative Lory moved that the researcher be authorized to prepare 
several alternative proposals outlining and delineating both duties 
and qualifications of a court administrator in consultation with the 
chief justice. The motion was seconded and carried. 

Senator Towe suggested contacting lawyers as to what kind of backlog 
they have in their individual districts for jury trials and non-jury 
trials, and the number of attorneys in each district (contact the 
Bar Association in each county). Senator Towe also stated that he 
felt the questionnaire on weighted cases does have merit and should 



be sent out in a month or so. Representative Huennekens stated he 
felt the statistics would be of assistance in presenting this en
tire package to the legislature. 

The subcommittee discussed the next meeting and set a tentative date 
of either November 15 or 22. There being no further business, the 
meeting was adjourned at 5:00 p.m. 
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Six months ago the Committee on Priorities accepted the Judiciary 
Committee's request to study Montana's district court system. Testi
mony presented to the Judiciary Committee during the 1975 legislative 
session had indicated that Montana's judicial districts were neither 
adequately organized nor sufficiently staffed to handle the burgeon
ing caseloads imposed upon the courts. 

The Judiciary Committee's stated objective in studying the district 
courts was to increase the efficiency of the judicial system. One 
of the suggested approaches for accomplishing this objective was to 
study the possibility of reorg~nizin~ the judicial districts to ac
count for increases and shifts in caseloads and in population. 

RESTRUCTURING THE JUDICIAL DISTRICTS: 
THE NEED FOR GUIDELINES AND JUDICIAL STATISTICS 

A cursory glance at district court statistics for 1966 and 1972 --
the only district court statistics now available -- suggests that 
Montana's judicial districts are ill-proportioned. In nearly every 
measurable respect (e.g., population, population density, physical 
area, caseloads), the judicial districts reflect a wide ranging 
spectrum. These statistics also indicate that between 1966 and 1972 
judicial district populations and caseloads have shifted. In some 
districts the changes in population and case load have been rather dra
matic. 

I hesitate,' however, to propose a plan for restructuring the judicial 
districts based upon the 1966 and 1972 statistics. These statistics, 
representing total caseload filings, are insufficient measurements 
for restructuring the district court system, whether the restructur
ing involves increasing the number of judges or altering judicial 
boundaries. Too many variables are unaccounted for by these statis
tics. These statistics do not reveal differences in judge time for 
various types of cases. These statistics do not reflect workloads, 
travel time, preparation, administration, etc., etc. While these 
statistics may suggest the need to change the district court struc
ture, they are unrevealing regarding what changes should be consider
ed. 

The importance of adequate and accurate statistics in determining 
judicial manpower needs cannot be overestimated. Changes ought not 
to be made in the court structure to increase judicial efficiency 
until the effectiveness of the existing system is known. And the 
effectiveness of the present system cannot be determined without 
adequate statistics. Moreover, statistics must be gathered on a con
tinuing basis. Predicting judicial trends and needs on the basis 
of two years of statistics is, at best, hazardous. 

In order to gather more statistical information, Montana's clerks 
of court have been asked to complete a questionnaire for the years 
1960, 1964, 1970, and 1974. When compiled, this statistical informa
tion may provide a basis for establishing caseload trends over the 
past ten years in Montana's judicial districts. 



The value of the s to. tis tics qa thorcd from the case lO':lJ :..;~,.r."/,,',/ dr' 
pends, in part, upon the guideli!1es established as ind.i_c<:.d::'::":: "; 
judicial manpower needs. At present, no authority in MonL~l<1 !I.--.:'. 
established guidelines that are recognized a:..:; indic.:lLoL:; 0:' j'..:d,' ;" 

needs. Should adjustments to the judicial system be r-l..'laL',:(i Lt· ( " 
load figures:' To population? To population density'? To ~!i~;lr 1",_ 

.:1rea? To workloads as opposed to case loads ? '1'0 a we l\jll ted t;Zl::;" 1 Pdt. 

sys tern? Or to some combination of the factors above'? wi thou l 'It: !;"
lines, the judicial data collected is almost valueless. 

The data being collected is, unfortunately, limi ted in another 1- .... '-

spect as well. The survey is not very sophisticated. The su~vey 
does not ask (and will not reveal) how much time a judge sp8~d~ 0n 

a particular case, how many hearings are involved in a particular 
case, etc. The survey suffers from the weakness of lending to all 
cases equal weight. Not all cases require equal amounts of pyepdr~
tion, courtroom work, travel time, jury time, etc. 

The survey suffers because (1) I am pot a statistician and (2) Le
cause no uniform system of reporting judicial data exists in Mont
ana. And because of (1) and (2) above, the accuracy of the statis
tics gathered cannot be guaranteed. 

A COURT ADMINISTRATOR: 
BEGINNING THE IMPROVEMENT OF THE DISTRICT COUR1' SYS'rEIv1 

In my preliminary report I suggested that the subcommittee consider 
legislation to create the office of court administrator. The rea
sons for this suggestion should be apparent by now. 

A court administrator could implement a uniform system of statisti
cal reporting, and gather and evaluate judicial data on a continuing 
basis. A court administrator could establish guidelines for deter
mining judicial manpower needs. A court administrator could recom
mend needed changes to the legislature. A court administrator 
C0 111d, under the direction of the Supreme Court, be responsible for 
assigning judges on a temporary basis to congested districts. A 
court administrator could act as a liaison between the courts, the 
legislature, and the public. A court administrator could institute 
a continuing education program for judicial personnel. A court 
administrator could perform these and many other,functions, all of 
which would contribute to an increase in judicial efficiency. 

Appended to these remdrks a.r:e some materials relating t~ the offic0.' 
of COurt administrator. These materials include the National Advi
sory Commission or- Criminal Justice's and the ABA's recommendations 
for a court administrator, and the statutues of four states that 
have court administrators. 

I ·I..H1 I{'l' FINANe lNG lW 'rilE STATE 

,",' ;"1 , ..... ~'!'.t.. the SLdLL uf Munt.J.na, r.l.ndnC~3 the s.::.tl.a~ies ,:,( Ji.3t..~icL 
".'.' t ,'d,!es. 'I'he C"'llllc.ie~,: Ot2Ll,t' t.CJ(: COS1:S uf. ulser-icc l.vLi.t ,.(-,t.:'1'<.,;.' 

_,:"v"~,, .... .)n::;~yut.;nt.1.,!, L,,)\1..LLl.OUm tdcililieti, l.dw libr"1l1~,;S; ':.l<.:.li.(;c~} 
,)............ ,~ l: .. a, " '!'-.- 'I?"" ··;.i'~ ... !i·,·., r.f) ·-G!ltlt': :tn~l fror(~ !':l.L':t_~j ~.:!.: to 
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district. A centralized budgetary process for the courts would appear 
to be more efficient than the present system. A court administrator 
or other authority could study the issue of state-local court financ
ing and report to the legislature. 

OTHER CONSIDERATIONS 

The considerations listed below could be considered apart from the 
court administrator or as functions which the court administrator 
could be responsible for. 

Continuing Education 

Few judges receive any judicial training prior to their assumption 
to the bench. Only a few more can a'ffordthe time and the expense 
of participating in judicial education programs after becoming 
judges. Provisions should be considered for providing educational 
materials to judges and for participation in seminars and con
ferences. In addition, consideration might be given to providing 
for an annual conference of Montana's district judges; at such a 
conference, attention could be given to the identification of prob
lem areas and to the establishment of a means to improve the system. 

Disqualification Procedure 

Further study could be made of the impact of the disqualification 
procedure or judicial workloads. How many states allow for disquali
fication? What effect does it have on workloads? Is there any rela
tionship between the lack of use of pre-trial conferences in Montana 
and the disqualification procedure? 

Pre-Trial Conferences 

Further study could be made of the use and affect of pre-trial con
ferences. Are pre-trial conferences archaic or are the pre-trial 
rules of procedure ineffective? Why are there so few pre-trial con
ferences? 

Administration 

Are there any administrative duties performed by judges that clerks 
of court could handle? (e.g., gun permits) 

The areas mentioned above may appear to be relatively minor compared 
to the considerations of expanding the judiciary and redistricting 
the district courts. However, these areas may be sources of in
efficiency. Improved upon, and taken in the aggregate, these rela
tively minor matters could contribute to an improvement of the system. 
In part, the opinion survey to district judges is aimed at these 
areas. 
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COMMISSION STANDARDS 

I. N.ltional Advisory Commission on Criminal Justice 
SL.1ndards ;md Goals 

II. American Bar Association Commission on Standards 
of Judicial Administration 
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RELATING TO STATE COURT ADMINISTRATION 

Source: Taken from the volume, Courts, pp. 176-177. 

Stand~rd 9.l--Statc Court Administrator 

An office of state court administrator should be established in each State. 
TIle state court administrator should be selected by the Chief Justice or Pre
siding Judge of the State's highest appellate court, and he should be subject to 
removal by the same authority. The performance uf the state court administrator 
should be evaluated periodically by performance standards adopted by the State's 
highest appellate court. 

TIle state court administrator should, subject to the control of the State's 
highest appellate court, establish policies for the admi~istration of the State's 
courts. He also should establish and implement guidelines for the execution of 
these policies, and for monitoring and reporting their execution. Specifically, 
the state court administrator should establish policies and guidelines dealing 
with the following: 

1. Budgets. A budget for the operation of the entire court system 
of the State should be prepared by the state court administrator and submitted 
to the appropriate legislative body. 

2. Personnel Policies. The state court administrator should estab
lish uniform personnel policies and procedures governing recruitment, hiring, 
removal, compensation, and training of all nonjudicial employees of the courts. 

3. Information Compilation and Dissemination. The state court ad-· 
ministrator should develop a statewide information system. TIlis systeln should 
include both statistics and narrative regarding the operation of the entire 
state court system. At least yearly, the state court administrator should 
issue an official report to the public and the Legislature, containing infor
mation regarding the operation of the courts. 

4. Control of Fiscal Operations. TIle state court administrator 
should be respomdble (or policies and guidelines relating to accounting and 
auditing, as well as procurement and disbursement for the entire statewide 
court system. 

5. Liaison Duties. The state court administrator should maintain 
liaison with government and private organizations, labor and management, and 
should handle public relations. 

6. Continual Evaluation and Recommendation. The state court ad
ministrator should continually evaluate the effectiveness of the court system 
and recommend needed changes. 

7. Assignment of Judges. The state court administrator, under the 
direction of the Presiding or Chief Justice, should assign judges on a state
wide basis when required. 
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1.40 Court Administrative Services: General Principle. The court system 
should have administrative services to facilitate the making and implemen
tation of administrative policy, including calendar management, selection 
and management of non-judicial personnel, budgeting, management of auxiliary 
services, monitoring of court operations through records and statistics, and 
planning for future needs. The administrative services should be organized 
into a central office for the court system as a whole and district or divi
sional offices for each court unit in the system, including the state's 
highest and intermediate appellate courts. The central administrative office 
should be primarily responsible for assisting in development of policy, bud
geting, development of records systems and statistics, and planning for the 
court system as a whole. The administrative offices for the individual court 
units, corresponding to the organization of the court system itself, should 
be primarily responsible for assisting with calendar management, office and 
housekeeping operations, and the management of auxiliary services in the 
courts that they serve. 

Commentary 

The importance of capable and efficient administrative assistance for an 
effective court system is second only to the importance of having competent 
judges. A modern court system is especially dependent on auxiliary staff, 
because its large volume of business requires that judges delegate as many 
non-judicial responsibilities as possible. At the same time, the complexity 
of modern court operations requires that the persons to whom these responsi
bilities are delegated be able to discharge them efficiently and intelligently. 
The administrative office is the organization through which this assistance 
is prOvided. 

The organizational structure of the administrative services provided to 
the courts should correspond to the organizational structure of the court 
system itself. Within this framework, basic policy and procedure, financial 
supervision, and planning should be done from a central point, while direct 
administration should be delegated to points as close to daily operations 
as possible. 111ese considerations should define the allocation of responsi
bilities between the central administrative office serving the court system 
as a whole and the administrative staffs attached to each operating unit within 
the court system. Variations should be made according to the particular cir
cumHtallces in each jurisdiction. Thus, where the primary financial support 
of the courts of original proceedings is provided by local government, the 
responsibility for budgeting should be shifted in the direction of the ad
ministrative offices serving those courts. Similarly, if the jurisdiction 
is relatively compact geographically, it may be possible to concentrate 
direct operating responsibility more heavily in the central administrative 
office. 

-
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(a) Central administrative office. BIU NO-__ .$ .... I3 ___ -;;r_;, __ 

(i) Executive d:f.rector. The central administrative office of the: 
court system should be headed by an executive director. The executive direc
tor should be appointed by the chief justice with the advice and approval of 
the judicial council referred to in Section 1. 32 (a), and should hold ofUce 
at the pleasure of the chief justice. The executive director should have 
such deputies, assistants, and staff as may be necessary. 

(ii) Responsibilities. Under the authority of the judicial council 
and the supervision of the chief justice, the administrative office should 
perform the following functions: 

(1) Preparation of standards and procedures for the recruit
ment, evaluation, promotion, inservice training, and discipline of all per
sonnel in the court system, other than judges and judicial officers. 

(2) Financial administration of the system, including bud
get preparation and administration, accounting and auditing. 

(3) Management of the court system's continuing education 
programs for judges, judicial officers, and non-judicial personnel. 

(4) Promulgation and administration of uniform requirements 
concerning records and information systems and statistical compilations and 
controls • 

(5) Secretariat, including acting as secretary to the judi
cial council and judicial conferertce and their committees, arranging meetings 
of the judiciary, disseminating reports, bulletins, and other official 
information, and rendering annual and other periodic reports on behalf of 
th~ court system. 

(6) Liaison for the court system as a whole with the legis
lature and the chief executive, and with the bar, the news media, and the 
general public. 

(7) Supervision of construction of major physical facilities 
a"""; establishment of standards and procedures for acquisition of equipment, 
::,.~.~~d~ntal facilities, and purchased servi.ces. 

(8) Research and planning for future needs. 

(9) Management of the staff of the central administrativ~ 
office. 

(b) Administrative officers for individual court units. 

(i) Subordinate court executives. The administrath"e (\ffi ce olf 

i .. ioti V'idual unit of the court system should have an executi .... e. The CXC<"-

." .. ..~~c.ldd be appoint(>J by the presidinp, judge of the court in _hich h(~ 
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serve!:!, with the advice and approval of the judges of that court, and should 
serve at the pleasure of the presiding judge. The executive should have such 
deputies, assistants, and staff as may be necessary. 

(ii) Responsibilities. Under the authority of the judges of the 
court and the supervision of the presiding judge, the administrative office 
of each court unit should be responsible for: 

(1) Management of the court's calendar. 

(2) Administration of all its staff services, including the 
functions traditionally performed by the clerk of court, courtroom clerks and 
bailiffs, court reporters, law clerks and secretaries, probation officers, 
court-affiliated caseworkers, professionals such as doctors and psychologists 
retained by the court to perform diagnostic or consultative functions, and 
all other comparable officials. 

(3) Personnel, financial, and records administration, subject 
to the standards of the central administrative office. 

(4) Secretariat for meetings of the judges of the court that 
it serves. 

(5) Liaison with local government, bar, news media, and 
general public. 

(6) Management of physical facilities and equipment and 
the purchase of outside services. 

(7) Reporting to and consulting with the central adminis
trative office concerning the operations of the court. 

The allocation of responsibilities as between the central administrative 
office and the administrative offices of individual court units implements 
the principle stated in Section 1.40. Administrative policy, including such 
matters as calendaring rules and practices, court records and forms, and 
statistical reporting procedures, should be established for the court system 
as a whole through the central administrative office. Lack of uniformity 
in administrative policy results in differences in treatment of litigants, 
judges, lawyers, and coort personnel from one place to another. It also 
makes it difficult or impossible to compare the operation of one subordinate 
court unit with another within the system, and on that basis to make adjust
ments that may be required for balanced efficiency. Lack of uniformity in 
matters of records, forms, and statistics may make it impossible to obtain any 
reliable information concerning the operation of a particular court within 
the system. At the same time, decentralized administration of daily operations 
improves the opportunity for making decisions and adjustments quickly and with 
full appreciation of the relevant facts. It also reduces paper work and ad
ministrative formalities. 



Between them, the central office and the subordinate administrative 
offices should assume responsibility, under the direction of the judiciary. 
for the administrative aspects of all operations of the court system. In 

-' certain functions, the administrative staff should serve an assisting role 
to the judges and judicial officers, who must themselves actually perform 
the functions involved. These include all functions that entail the exer
cise of judicial discretion and judgment and all administrative tasks that 
cannot effectively be delegated to persons who are not judges. In the 
latter category are calendar management, the assignment of judges and judi
cial officers within the courts themselves, and maintaining relationships 
between the judiCiary and the co-equal legislative and administrative bran
ches. In the performance of these functions, the administrative and cleri
cal staff should help prepare and present the information, the proposed or 
possible courses of action, and the supporting analyses, on the basis of 
which the judges carry out their responsibilities. 

With respect to other administrative functions, the administrative staff 
should have direct responsibility for their performance, under the supervi
sory authority of the judges who have administrative charge of the court 
unit that is involved. These functions should be performed by staff per
sonnel and not judges because such an arrangement conserves scarce judicial 
time and energy, and because in many instances staff personnel can be ob
tained with training and experience which enables them to do a better job 
than judges can. In this connection, it should be noted that neither legal 
training nor the professional experience of most people who have been in 
the practice of law develops any special skill or insight into the problems 
of managing and coordinating the work of others. Functions of this dis
tinctively administrative character include personnel matters, finance, 

~ court housekeeping, maintenance of court records and information systems, 
the various tasks of a secretariat, assisting with outside liaison, and 
conducting research and planning in relation to court operations. No court 
system can operate efficiently unless these vital tasks are performed by a 
~ompetent and well-managed staff of administrators, non-legal professionals, 
L141:: '~lerical and supporting personnel. 
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IOWA COURT ADMINISTRATOR 
BIU NO_~ -,;l.;r ~ 

Code of Iowa, 1975, Vol. II. 

counT AomNISTRATon 

fiR-i.G COIII·t adlllini".l":Itol" appoint!'(1. There 
is herehy ('~tahli.~hC'(1 the po~ition of COlirt ad
ministrator' of til(' juclicial department. The 
court ;vlrnini.,trator >.h;11l be appointed by the 
supreme comt and shail h,)ld officE' at the 
pl!'a . .;url' (If .'t..ch court. 

TIlt' ('Ollr{ ,;1:::1! I;" Ii\(' ('oIllPI'II';:ltillll of thl" 
;ullllilljsrr:llw' :11111 Ih,' ,'rnl'l".\"('(·,; of the Otlit"L'. 
Thl' slllll','I1I1' ('11111"' i.- :llIrllllriz('d to aCT!'!'t 
f('(II'r;;I flllld·; If' ';lIppl"ll1l'111 till' fllllti" appro
l'I'i:If"d I .. 1111' (·IIIII't. IC'.-,s. Ii:!. tili. 71. 7;t.~liS;:;.I;; 

(;;IC;;\, rh ~,:\:q 

Jttof"rr.-.I til ill 'f;~5.10 
t"t,.J.·.ul (u • .-I. "I· ... 'ut.nllt,·", t;r,(;A. d. :':.l" 

GII!i.1 thslst:llIts. The cOllrt administrator, 
with the approval of the supreme COllrt. shall 
appoint slIch as,;btnnts as are ne('es.-;ary to 
enahle 11 il11 to perform the powers amI <lulie!'! 
vested in him, While hol(lin~ such positj()n, 
neither the court administrator nor his as.-;ist
ants shall practice' 11Iw in <.tlly of the COllrts of 
this stale. IC.-",I;,!, Iili, 71, 7;:,~(;~:i.71 

I: .. (e ... ~d w In ,"SS.lO 

GR:;,X nl!fil'~. Under the dirr>('tion of the 
supreme CfJlIl't the court administrator shaJl 
bp thf.' <lclmini:;tY';lti\'e orIiCCI' of ,he court and 
In addU iun hi;; t1tllil';~ shall hi.! to: 
. l. Collect and con'pile statistir:ll :lwl other 
data .1lIe1 mal,e repol'h relatillg to thl' hll;:il1e~;s 
lransacll'd hy 1.11e cuun;;;; 

2, Col!(·('t !;/';I!;:.tic;ll and otht'r d:lt:! and 
m:,kl' l'ep"l'ls rf'I:ltln~ to the (oXIJC'IHlittll'e of 

,... t':'" nr ,11,... In:tinr(·tl:lnr(~ :llltl rll.t(·"!ltU)n n( 

3. Ohtain rf.'ports from rlerks of CllUrt 

judges and magistr:!tcs, in accol'!l:lIJcc \', I" 

law, 01' rules prescribed by the ~tlJlI'l'nH' ",,' ., 
as to cases and othel' judiei.-.! hu:-:inl':;s il~ '1\,,::' 
action has beell delayed beyond period.; I' 

time sppcitiecl iJy law or such rUles, and n", " 
report thercof; 

4, Examine the state of the docket!:' lIf I , .. 
courts and determine the nceLi for a~;sisl;lI·.,. 
by any courts; 

5, ?llo.ke reports concerning tile O"('l'!t;:lI: .. 
and underloalling of po.rticubr clJurt~; 

6, Make recommendations rC'latinr ".' :. 
assignment of judges where COUl't!) art' ill i!,' i 
of assistance; 

7, F.xnmine the aclministrati\'e mctho'J:' , . , 
P:"'-~ri in thp. (~q""'3 of clC'!'kc:; of ('"tll·t.e . '.' 

Uuli ~Iilt('l s, .. ,nd ~.l~,~ri!i~, ar~J ~la~... t,; 

menciations regal'Cling the imr-/'O\'l:i1lI~:lt "f 
same; 

8, Formulat(' recommendati(>ns fol' tb·.: . 
proveml'llt of .hp. judiei:!l c:;y~!l'rr. \";! il rf'··· 
ellre to thl' ~;tnH'l\ll'e of the S\'st(,111 d \ ." .' 
their orgall:zah,I1, tlll'ir 1l1('lh(JtlS {If ('PI': .. ' 
th(' flll1CiitlllS wllkll sho\lld Ill' pl'r:,,, I" 
val'i(\l1~ Cl'lIrl S, till' select i, 'n, • 'II III I " ., .. 
numb('r, :IIlU !(,llllre of juli1:f'S :1I1i: ,',.,;: 
cials. and as to such 01 il('1' Ill:! tt I'I'S :" !!". 

justice and till' supreme ('Ulln lll:l.'· !:n'i ' 
n. A Ut'IHi to sitch other matkr,; .l" : ... 

assigned h.\' the chief just:c(' :llld 1111.' ,,: ;:. 
court. [C.-, ..... Ii:!. la;. 71, 7;{.§t:S.i,:·" 
R.r~rr~d tu in i6~:'.IO 

(iKi,!) Co,opf'ratlon of ('ollrt (.t:k.·.··, 
judges, diBtrict as~:oci~te judgc::, ,iUlLd:' 
istrat('s, report,!r:-:, clerks of C'I\ln, 1'1,·1. 
otlker!", sh .. , I'! frs, nnd all othel' o:!i,'( .. ·· 
and local, shall comply with :,ll l'i'T:::' 
marIe h..,. tire cOllrt. admini'~l.rator ,: .. 
~islants' f()r inform:ltic,n and :;1:1,:,1;, 
bearing I1n til<' stall' of the (Ind; -:.; 
C01:rts, the jll'ogrt'SS of court !)u:·::' 
sllch other information as ma'l rr'l':·,-: .' 
ness tr:Jll.';<lctcd hy thclIl anti- til(' rx: 
of moneys for the mainten:.Jnre :ll:d " 
of tIl!' jlldj,'j:d ~.\' . .;II·IT\. I (':;4. li~. I"" 
~r,S:,.!) I 

Relnrrd to in IG% 10 

r.$').lO ('mll't!'! affl'('ft,tl. Sl'e!!,'''''' 
to fiK,.!1 :1P1'I:; III Ihr· !'upr('mr ('PilI': .: ,! 

!listric't cour!. [C:;S, (;2, fie, iI, 7;I,~l;~~' !" i 
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1·611. Administratin' director of ('ollrts-Appointment. hy ~lI}lrt·IIH.' 
Courl-'1'crm-Compcnsalitlll.-Thcl'l' 1::1 hereby established the ollicc 
of the administrative dircl'lor 0f thc court::; of thc ::;tatc of Idaho. The 
Supreme Court 811a11 appoint and 1ix. the compensation of the administr:J.
tive director, he to devote his full time to the duties of such oflice and 
to serve at. the pleasure of the court. [l!>4!>, ch. !J3, § 1, p. 168; am. 1967, 
ch. 3!>, § 1, II. 131; am. 197·t, ch. H, ~ 1, p. 300.] 

Compo le~. U. S. U. S. G., tit. 28, §§ 601· 
604. 

1·612. Duties of administrative director.-The administrati\'e di
rector, acting under th~ supervision and direction of the Supreme Cuurt, 
shall : 

(a) . Procure data from time to time and as of the close of each 
calendar year with l'eSllcct to these matters: the bU8iness transacted 
by the various ceurts of Idalio; the state of their dockets; the needs, 
if any, for assistance to expedite the handling of judicial business pend
ing in the courts; and such other matters as, in the judgment of the 
Supreme Court, bear 011 the work and the administration pf the judicial 
system of the state. 

(b) Report to the Supreme Court from time to time concerning the 
need for as~istance in the handling of pending business in any court of 
Idaho, ulld recommended means for meeting the need. . 

(c) Report to the Supreme Court and the governor for each cal
endar year, as of the close of the year, concerning the data procured as 
provided in (a) above and as to the work of the admini~trative direc
tor's oflice, one (1) copy of each report to be made public by filing with 
the clerk of the Supreme Court, olle (1) to be furnished to the board 
of commissioners of the Idaho state bar, and one (1) to the legislative 
counsel; &nd report to the Supreme Court on these data at such other 
times as may be requested by the chief justice. 

(d) Examine the administrative and business methods and systems 
employed in the ofliccs of the judges. clerks and other officers of the 
courts related to and servinl{ the courts, and make recommendations to 
the Supl'cme Court for improvement. 

(e) FonnuIate amI submit to the Supreme Court recommendations 
for the improvement of the judicial system. [1949, ch. 93, § 2, p. 168; 
am. 1%7, eh. 3~), §~, p. 61; am. l~H, ch. 14, § 2, p. 300.] 

See. to !lee. ref. Thl. lec:tIOD U re-
ferred to in § l·aH. 



IDAHO COURT ADMI~ISTRATOR 

Source: Idaho Code. 

SENATE JUDiCIAnY 
EXHIBIT NO._ .3 
DATE.6:-,-~~~t; --?~Z~ 
Bill NO.. 5B-d-C? 

1·611. Administrati''il' dirccillr of (·ourts-AII)lointmclli. hy f\uprt'llll' 
Courl-Tcrm-Cnmpcnsat.i(lll.-Thcl'l' IS hereby established the otlice 
of the administrative dire('tor of the courts of the state of Idaho. The 
SuprerllC COllrt shall appoint and lix the compcns:Ltion of the administra. 
tive director, he to devote his full time to the duties of such office and 
to serve at. the pleasure of the court. [1040, ch. ~3, § 1, p. 168; am. 196'l, 
eh. 30, § 1, II. Gl; am. 197-1, ch. H, ~ 1, p. 300.] 

Compo Ie&". U. S. U. S. C., tit. 28, §§ 601· 
604. 

1·612. Dutics of administrative director.-The administrath'e di· 
rector, acting under thl.! supervhlion and direction of the Supreme Cuurt, 
shall: 

(a) . Procurc data from time to time and as of the close of each 
calendar year with respect to these matters: the bu~iness transacted 
by the various courts of Idalio; the state of their dockets; the needs, 
if any, for assistance to expedite the handling of judicial business pend· 
ing in the courts; and such other matters as, in the judgment of the 
Supreme Court, bear 011 the work and the administration pf the judicial 
system of the st.-l.te. 

(b) Report to the Supreme Court from time to time concerning the 
need for as~i8tance in the handling of pending business in any court of 
Idaho, and recommended means for mceting the need. . 

(c) Report to the Supreme Court and the governor for each cal. 
endar year. as of the close of the year, concerning the data procured as 
provided in (a) above and as to the work of the administrative direc· 
tor's oflicc, one (1) copy of each report to be made public by filing with 
the clerk of the Supreme Court, olle (1) to be furnished to the board 
of commissioners of the Idaho state bar, and one (1) to the legislative 
counsel; &nd report to the Supreme Court on these data at such other 
times as may be requested by the chief justice. 

(d) Examine the administrative and business methods and systems 
employed in the ufliees of the judges, clerks and other ofiicers of the 
courts related to and serving the courts, and make recommendations to 
the Supl'emc Court for improvement. 

(e) Fonnul:l.te and submit to the Supreme Court recommendations 
for the improvement of the judicial system. [1949, eh. 93, § 2, p. 168; 
am. HJG7, eh. 3!}, § ::!, p. 61; am. l~7t1, eh. 14, § 2, p. 300.] 
S~ to I;Ce. ref. Thi. aec:tlOD t. re-

ferred to in § I-GU. 



Source: 

KANSAS COURT ADMINISTRATOH 

K~nSJs Statutes Annotated. 

JLTDICIAI. IJEl'AHn.IE~T REFORM ACT (l!)fl3) 

20·:U 8. Judicial department created; di· 
vision of state into ~i:'( sections; departmental 
justices assi)!lled; position of judicial adminis. 
trator created; appointment. compclIsat iOIl, 
authority and duties of administrator. Tlu:re 
is herel)\' created within the state IIf Kamas, 
a jIH.lid;·t1 department for the slIp<Tvisioll of 
all district ('lHlrts in tilt' state' of i..:allsas. TIll' 
('hief jll!iti('(', alon~ with till' olher jllstiees of 
tht> SlIpn'lIH' cOllrt. ~hall illlllledi:II('h', IIpOIl 

thl' adoptioll of this arti('II', di\'idc tIlt' sLlk 
illto separate s(>('tinus, not to \'Xl'I'I'd six (G) 
ill 1II111111('r, 10 ht> ku()",n ;IS judicial c11'\);lrf. 

mPlIts, {,:It'h of which shall hI' as\igl1t'd a 
dl'si~lIatioll to distin~\Iish it froll\ thl' nth!'r 
dt'parfllll'lIts, A iustiet' of thl' SlIpn'II11> l'"mt 
shall he assigned as (kpartnH'lItal justin' for 
(':leh jlHlit'ial dcpartm('nl. 

There is ereat\.'d !INch\', thl' positioll of 
illdicial adrnini~trat()r of the' courts, who ,I!;III 
hl' appointed llY t!1l' jllstict's of tIll' slIprrmc 
court to S{'I"\'C at the will of the said justict'\, 
(:ompcllsation of thp judicial adl1lil1:~trator 
shall be c1('tcrmin(,d by the· jllStiel'S, hut ~ha)J 
not exceed the sal:ll"\' allthorized Iw law for 
the jll<l~e of thr c1ist'rict court, inclt'l(lin~ ally 
other compclIsat icm which the judicial ad· 
ministrator ma\' Ix' drawjl1~ from the state 
flf Kansas, TIll' judicial administrator shall 
he n's\xmsihl" Iii the slIpremc ('Olin of the 
statl' of K.lllsas, and sh:!.!l p<>rfonll slIch olltit>, 
as arc proviclc'!l hy law or a,o;ic;ned him by 
the supreme CO'lrt. Expenditures from ap· 

SENATE JUDICIARY 
EXHIBIT No._3~_~ __ 
DATE._...-/p_-...... ;;l..-k .... -..... filloool·,tiI.-_ 

Bill NO_. .-...,;;$ .... 8"'---;;..~;;r-__ 
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propriations to eli'triet conrt jll(!ges :uvJ 
stellogr,lplJ('rs skill !w IlI.HIt- (III \'0 II d II'rs 
approv('ti by tllf' jndicl.II ,ldJJlilli~lrator. All 
daillls for ~;tI,lri<:,. \\'a!~t'S \'1' olllt'1' cOlllpen· 
saliOlI to b,_, P;I id frolll a pp:'t 'priatiolls to 
distlid court jIl(J).!t·s alld ~kll'I!~rapht'rs shall 
b(~ ('(:rtifinl as pro\'jtkd ill K. S.:\. 7.'5-:r;-:H 
by thl' judici;ti administrator. 

It shall be the dllty 01 t II(' judicial admin
istrator to cause clerks of district courts of 
this state, to sublllit full reports 011 all call~'~s 
pending in ('aeft clj~trid ('Ollrt in this state, 
on, or before th(, fir\t clay of January of each 
year, and the said judicial administrator shall 
analyze and st IIdy such n:porl ~ anc! dl,termine 
what districls courts art: ill the Ilccd of addi
tiolla! judg('~ to a~\i\t til(' s;lid courts, so that 
the liti~allts of tllis state sldl f('c<:i\'l' jllst, 
spt'l'cl)" and im'xlwlI\i\,(> dl't('rrnillatioll of all 
callses pelldill~ ill I he \'!"peeti\'e courts 
throu~hout llw statl'. \\'ithi" a ft';lsonahlt' 
tillle i111'rt'aftl'r, it ~!t;t!1 h,· th .. dlltv of tIl<' 
jlldicial adlllilli~l/:Itllr, IIl1dl'I' ~lI('h r;dl's and 
reglll:itiulls as sh;dl I.t' pnlllllll~at('d, tlr 
ach.pkd h~' the ~lIlm'IIl" {'omt, to Ilotify the 
"'lid jllSticl' ill \\Tltim:. Ill' all causes pClldillg 
whi"h an' at" i~~lI'" ;111.1 (,.lIIII(lt Ill' lried Iw· 
('all~(' of an'III1I1ILttiuli III' hll ... ill(,s~. or for 
other I't'asoll~ call1lot Ill' trit'd spc'l'dilv. and 
!Oil!':) chief jll~ti('l' ~hall illllllc,diatc-h- IIpOIl 
r('('('i\i!l~ said report \111Il1II1l1I a l'(Jllfl'ITI\C'C' 

of th(' jll~li('('~, ali(I a~ ... i~11 such ('asl's to SlIme 

lither jtld~L' of a di~tri("! ('(Hilt Ilr ('all in for 
;''';si,lailCc' ;tm reli,,'" jlld:;!, 1.1' a <blrid ('ollrt 
fir jl!~,tir'e III 111(' "'\llm'IIII' C"lillt '1l1alifi(~J h. 
I;,\,,! If) trv tl .. , \Iid (';I:·.C·. f I, I!JGi, dl. 2 L:,), 
j I L. 197;~, (." 1:12, § I, lldy LJ 

(;ro\\ R~r"r'·n ....... II> 1I.·laft·.! ~ •.• li"II" 
Appoinbncnt of appraisers by jllclicial admini~tra

It.r ()t t~'11.1l:1 ""d prl'llt :t! ':1 l·.· pllrl·h~l.v·d j,y- ~tat.·. 
>1',. 7;;. 'lOU;:. 

I " ..... HI"';"'" ~1l(1 Mar J.H!II •. tI Hd.-rnll't·" 

Cilc·d. ,Iftit'k ('onl""illI~ d"b" ill the ('ourb, 
(:l',)r~,· S. H"y"ol,ls, I:! W. l.. J. i:::. 21, 22 (1~J72)' 

CASE A:\;\;OT.\TI01l.'i 

1. :\d ,I",·, 11,,1 VIt.I., ... all" IIrllv;\iull "I K;lc",,, 
I ','w.I.I"'I"" SI..,," v. s.·lll'''''l.· •. ~:(li t-.. Sil. "i.~.I, 
I I., I' ~"I ... " I. 

\, t 1III'"I,II1H,·d, \\'lIlf"1l "'I'"" 11''111111<,1 II, I'll. 
\."'1 l':tiIT.,II.I,..lll'('·ldlllt<!!'1I IlIdl:u\ I'.II'"~ 
.' I'~ 1\. ';-:":. ;;.i. !'I!;:' I' :.1 II'~ 

:!O-:II!L S;lIIlt~; PO\\ t'.'" attd dutil" Ilf tit' 

"'LIIl'"lal ill'lin": H'p,'r" ,.tIIl iltf,'rttl.cliotl. 
\ !I"tll'" .1, ... t~!H·d III t";tcJI d,·p.lItd)!-,,; 

• • l' : •• . .•• ,',III' "',' I. 1.," 

St.riATE JUDICIARY 
EXHISIT No._3.::;,-~~_ 
DATE-.....::b::;....,;-,;;J;...Z~-~...,;~ ___ _ 
BILL NO.......::.5'"B'"-..:;:~;...:;;r~ __ 

district courts in his depa/trlll Ill. :\11(1 Inoll-" . 
n'porl awl n'(111t1111"mblioll:-; llllll.·:" !" ~:i 
chid ItJ~ti\.·e. 

(2) :h~I'lll"I(' tl\l' jl1dg('~, pf Il.t cIi· 11"10 

(~llllh wltIJill his c1('p.lrtllll'lIl, ;t\ ".!,.I '>II( 

.... I·"r!\·, to di~clI's slIdl rC('flllI/II,·til ~:I::'IlI' :11,. 
such 'otllf'r hll.\itl(·\s a~ will hl'IH'lit th, jilci,. 
('iar), of tl\(' slak, alld when ~(1 Sltttllllo",·,1 

tite jud~('s of Ihl' distrid ('0111 t, ill till' \'.1111)" 

d('partlnf'lIls s!tall atll'lul ~iJ('h '~lIlf"n'IJ('I'~ .. ' 

th(, ('X)WIIS(' of tlH' St.llt'. SII('h jlt(h~(" \110111 i, 
cnlitl(,d to tlwir ad1tal ;lItel 11l'l'(·".;IIT 1'\1','1,·. 

whil(' attL'lldill~ slIch ('OUf!'ITIH't'S. ;11111 :,11" 

he required to attend the' ("ulllt'n'ltt'!" IIlIlc" 
l'XL'lIs('d hy till' d('partlllerltal jmtin' hll' '~II'" 
C:lnse. 

(b) Departmelltal justic('s ,hall h.I\(· all 
tlwrity within their ~aid dCI';Irlm('lIt tc, ;I\'.i ' 
ay di~tri("t jndg,'. to Iwar ,III\" P!·I)('("(·'/Illt'. 
trv 0111\' (,:Il1~(' in othc'r di.s!rid ('ollrh :\11 

(!('p,lrtincntal jmticL' lJlay rc'qttr·,t III!' ,I"j·· 

allct' of al1\ di~lrid judg!' frPl1I ;01')"11'1 d· 
partuwnt if ,Itch an' avaihJ,h- 10 ;11,\ III ~1 
tryill~ ()f allY t'ast' \\'ititill hi ... d,·p:lrl/I ... lof .' 

IlO judge" alT a\'ailahll' \\ ithill his c11·1 •. 1I :111"1 
((') Th!' dl'partllll'lIt:ll jll\tin's s"-til '''I'' 

vis!' ,Ill admiuistrativl' tll;ltlc'rs n-1.1I11t\·, ~fI ,i 
cOllrls wilhin th(,ir dep;lrlltl!'IIt. ;!ltci lI·tl'li· 
such n'ports p!'limlieally. C,I\",'I ill~~ ... twh II. 

krs alld ill slIch form as IIII' ,.,lIprt·ltl'· ('<.,. 

lIta\' c\!'t.-nnill(' (III all\' "udl m;lttn wlli,ll ,,\ 
aid' ill pro'lllllill~ the · ... Ifi('it.'tlt'y, til' 11r"'lll',·· 
dt'l('flllill;!1 itlll of C;III~('S IHI\\' p' 'lIc1i II:: .•• 

sllall In\'(' III(' pow!'r to I'xalltillc' till' rI"c'~' I 
f('Conh. alld Jlfllc!'('dill~S (If ,111\' ('tllll" 111"\ 

thc·ir slI[l('r\·isioll. All jlld~(" alld ..!(·11, . 
till! sl'\'I'ral dish id courts of till' ,l.lIc' ,l, 
promptly 1Il.lkl' slIdl n'ports illld flll'lIi~11 (" 
itlforrn'ltioll n'(!1I\'~tl'cl b~ allY ~II('h ill,lic'" . 
illdicial adll1itJi~tralor. ill Sill'll 111.111111'1' ." 

form a~ may II(' pn'\l'rilwd !>\. rtlf,., ;t.!II!': 
hy thl' supr('ltI(' ('oltrt. III (,;tl'lI il;.li(·I .. 1 ,: 
trid pn'sitil'ti /I\'(T ))\. 1Il0rt· th,llI 11111' 1",1 
tilt· dc'p:trttlH'lltal jlls"ti('(' .. 11:111 :h,i~'.1i 1.1 .' 

pn"idill~ judgl' ~1I('h dllti('" a,., an' 11I'f'l" 

ttl ('an\, Oltt til(' itllt'llt (If jll,t. :-,p""th' ". 
itlc"IH'tt,i,'c' Illi~;)t i"11 lor Iii,· li!i!',.lIlh .. I ' 
,l.lIc' I) .. 11)(;:"1. 1'1 .. ~~I:I. §~, Jill'" :iO i 
I ..... II .. i.·" .// .. 1 lI.u· I"", .... 1 It,t." .. ,' 

~lt· .. Ii"lInl ... , t otlth.tluu." d, ~ .• v \.,. 'l" " L. II' 

I:.! \\' 1 J. L~. :' .. ~ ( I~r;~')' . 

20·:'20. Sillllt'; tllllic.", \If ,!ti.l j ...... 
rCl'lIni .. and I('porl. TI" ,I",·! i"" 
;1I1,tly,." ,lIId ,.,!.,d\' ',II: I. .' P" i . 

Jllittc·d 10 Jli'!a ;1''': i~Ht"""~;'" ';"1>1'\ 

Ll.~l'.· tlu'n-t,( ;.,.d 'I " ,:': tf Uf,l' Itt! ':. '; 

pltlu I.,; dt·p IFI:."',,I' ,1',:1 j.:.I:,I..1 ,l.i ,lll · 

c- i., d,d .... Ili ' ,ot, .t' .1 'tl1')' H~ ,oJ' ,. ( 'I. I 
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lLiI;!)11\ to II(' fikd :I' ",,!llil' n'l"IInl ill 1111' 
"lIil'(' "I till' I"!('rk of IIII' '''1'1"1'1111' ('ollrl ,II If I 
... hall. at tIlt' Iwginllin14 "I ('\'1'1 Y k,l:i,l.d ;"1' ~,., . 
. ,i(ln.~l\hll\it a wrill('n n'porl 10 IIIC' ~()\"l'nI()r 
of tl\(' ~tat(', and to til(' j"dil'iary COllllllitll'('S 
(If both hOllsl's of tht' I('gi~lallln' [L. WG:i, 
('h. 21;), § 3; J nIH: 30, J 

I.aw HI·\·il'w and Bar Inuntal lid Crl'IIl~'" 
Mt'llli!'III~1 as COlllll.llill~ cld"y, CI·t>q.(,' S. HI') lIohls, 

I::! W. I..). 12, 22 (HYi2)' 

20.321. Same; rule~ and rC~lIlati()m; as
sist:mts, TIl(' chi!'f jllslin' of tIl(' ~lIpn'IIl(' 
('Ollrt ami ('01('11 jlldi( ial dl'\lartllWllt jll" Il'(' 
shall :!(),Jpt slIt'1i mil'S and rl",t~lIlallllll~ a~ 1111")' 
lIlay del'lII fl('l'I'Ssary to ('arry 0111 till' PHI
visiolls of thi,; arlic!I', alld shall a\\i!!;n SI1C"1I 
dlltil''; and sllall appoillt slIL·1i :ls .. iq;lIll\ 10 tIll' 
judicial administrator :I~ Ihl'Y dl'('1Il llf'("('\\'II"\". 

to promptly and dfici('nlh carry IIut tl1l' ;111"111 
of jll\/. s()('(,c1y, aud inl'Xpl'll\i\T liti~alillll for 
the Iitil!;:llltS of Ihe stalt'. [I.. HJ(j,~), ("h. 21."i, 
§ ·1: Jllllt' :>0.] 

LIW HI'v!l:w all.! Bar .Inuntal lid 1 .. 1'IIl·l'\: 

~klltiom'll a~ l'omL:lling (11'1,1)'. Ccor);1' S. HI') IInld~, 
1:Z \\'.1..). I::!. 22 (W72l. 

20·:~2~. Same; namc of :ll'I: l'ilati()ll. Tllis 
,Id skdl Ill' kn()wn ami Ill:l" he ('ike! as th,' 
"jlldidal departlll('nt r\'fllllll' .ld '()f 1~I(j,"i." [L. 
1~J6,'). cli. 21,'), § 5; June :30.] 

CASE Al\i\OTAnO~S 

l. Acl clocs lIot violalf' ;tn\' provision of Kall-.IS 
C()fI~litllti"lI. Slate v. Sl'hroc,t!"r, 201 K. 811. o~:J, 
III I'. ~,J 2;<,·\. 

20-:12:1. Same; act supplemcntal to c:\ist
ill~ haws. This ul't shall 1)(' ('omll"1l('(1 .IS 

'''ppll'HIt'lital to existing; ~tallltl'S I)l'rlainin~ 
10 tl,,' s"II'dion or appointmcllt of a juds.:1.' pro 
1<'111 of til(' district court. [L. 100.'), ell. 2],5, ~ 6; 
11I1l(' :~O. J 

CASE AN~OT A no:'lls 

l. Ad cI()('<; not viohte an~' prn\"i~ion of "'an'a\ 
C"Il,lilut:OIl. SI,Ih: v, SC'hrorot'r, 2()! "'. !oIlI, 821, 
In 1'.2J 28-1. 

1\1:";\or\ SOil': 

For mit's uf th., SlIprt'ml' cOllri rdalin!! to jlldicial 
''''mllll.,lration, fontwriy appl'arill[! 1I1I(ll'r Ihls ~Cl·tiOIl 
Illln,lJ('f, Sl'e ClO-2iOI \lIl1le 1\0. 1·11. 

SENATE JUDICIARY 
EXHIBIT NO.:--...;::6 _____ -
DATE._...;;;~_-_Ol._,_-___ g Z ___ _ 
BIll NO_ . ...;:S::;.;Bw--... ;)....,;;;r;.... __ 
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SENATE JUDICIARY 
EXHIBIT NO, 3 
DATE._...z4~--_-.;;...;;;.:t,:-=f='=== 
BIU No.,_S--=B_-_d-....;:;,d-__ 

U'l'J\I! COURT J\1)~'1JN lS'I'nl\TOH 

IIL.l11 CCldt' 1\I1IlIll:dtl'll. 

78·3,23. Administrn.tol' of the court~-Appojntment--Ql1alific3.tions

Salary.-TIII' :-;111'1"'1111' ('''111'1 shall ;I """illt a ,·hil'l' ;ldlllilli,,1 r;tfi >t' Oni""I' "I' 
1 hI' "olliwil wh .. sllall 1t;1\'" I h,' I ill" "r lilt' a,lJllilli,,1 l';ltOI' or II ... l'olll'ls alld 
sl..tli :-;"1'\'1' al IIII' ,,1";1,,111'" 111'111(' "llllIlI'iI ;llId,'",. II,,· :-;1'1""'111(' ,·/jIlI'I. '1'111' 
:l1ll1lill;sll'alol shall hI' s .. I",·;,·d Oil Ih,· ha,i ..... I' "rol"'ssilll,;d ahilil.'· ;llId ex 

p .. ri,·lw .. ill Ihl' lit·ld ,,!, pllhlit· "dlllillisl ral illll alld ... hall I"'''''''S'' all IIl1dpl" 
slalldill~ or 1'0111'1 PI"I\"'dlll','s as \\,,·11 ".; .. I'llif' 11;11111' .. all,) "Oi!!lIifi";IJlI'I~ or 
olh,'1' "0111'1 "'·I·\·i(·,·s. II,· ~hall d .. I',"" hi" 1'1111 lilil" lIllo! ;1111'lIlillll til 111(' 
dllli('" ul' IllS uni,·,·. <111.1 "hall r"""i,'" ;1 "alal'Y "'1l1al III I 1.;11 or a dislril'l 
jud:,!'t'. 

History: C. 1953, 78·3·23. clI:lcted lJy 
L, 1973. ch, 202. § 6. 

Compilel's Nutes. 
La\\s l!I;;tt ,.1.. ~n~. § f; r'°l't':dt',1 nld M'(" 

lion 7.'-\·:~·:.!:: (I.. l!lli7. dl. :.':':::. * 7).11,,' titll' 
or' tItt' ('ollrt ,\llrlliui..:f'·;llor ,·\t·t, :l1t~1 t'l1· 

a,·tt'd III"\\" se't'l iUIi iH·;t·:.!:L 

78 ;i:H. Administrator of the courts-Powers, duti{'~ :till 1 I'csponsibiJi. 
ties.-(·lId,·1' IIII' ~"II,'ral SIII"'J'\'i"ioll .. !' iii,' ,·hi .. !' .ill"!.!" ;111.1 wilhill tilt, 
I'olwi,'s ,·sl:d"i~lli'd hy thl' ,·oll/\I'il. !h,' atilll:llisll'allll' shall h;ll'" lilt' folio\\'· 
ill:! POII"'I'S. dill i,'s alld 1"'''I'"lIsiltilil il''';: 

(a) (1J'~alliz,' :llId atllllilllsl,·,. all tli' Ih,· Jlolljudi,·i.d ;lI'lilili,'" "I' 1111' 
I'fllI 1'1 s. 

(iI) J\SSi:!II, "II 1 11'1'\' IS(' al,.1 (li"""1 Ihl' \\'111'1,01' II ... 1I11l1jlldi.,j;d "fIi""r" 
of Ihl' ('olll'ls, 

(e) IIlIpll'llI"1I1 thl' slalldal'ds, p"lil'it's alit! J'lJll's ,· ... t:d.lish.," It,\' lit" 
1·\lul/l·il, 

(II) 'FIII'llIlIlal,' alld "dlllilli"I"I' '1 ".",,11'11. ,01' 1"'1'''"11111,1 adll'llIi"lralioll, 
illl'ludill;! i",s'·J'\·i.·,· I I· .. illill~ I'I'O~l'alll", 

(I') l'I"'p""" illlIl ad'llillisll'l' II ... di"ll'i"1 "11111'1 Inlfl!.!,·I. fis'·al. '1I'1~"lIl1lill~ 
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11 ... ·.1 jl .... , ... , .... "I' I hI' slIpr""I" ( ·ollrt. 11/' 1"'1 i I'"'' jlld ;!,·s .. I' I h .. Ii i-.lri,·t, .ill ,"'U il., 
"I' "/1.' '·IlIlI'Is. Ill' lIU .11'1 j\'(' jll\'l'lIil .. 11/' ('ily ,·(.lIl't jlld~,', ,·,,11 said .illd~I' 
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HI .. t,,!"\' ,- l'\~,·i, ',H i'"'' .·!I.II It'" Ilv 
1.. I~ ••. I. "It. :~ I", It' 

"i' .. " t l' f Ita" ~~' I ! '" i , i ~ I. .' .... I It 1\ I • f 

~ 1 :;.',,,,,,.-. '.11 : !:. .11 \",1'. T!, 
,.j I, 

'., . ,,' : t!,. 

"I'I'I"I'I'I.,llnll. 

~:'·l'lltlti I I uf 1 .. 1 \\... 1!1; .t, "I. "11' ttl • 

\ lilt"I: ""'tH'''' I~ ,q'I'r..p' jal,-,I III I ht' '·'''ill 

d .. ·I;!I ,·UlIlll"il. till' .. Ott'l· u( till' :tfhuilli~Jr.1 
!I.r ,,' ,'," "llllrl, :d!" I~II' tPI'I.·,:d 0',·': 
I .. ,. 1,,'_' ",·t:d,:I"'I'- I 11.-r, If! • 



SENATE JUDICIARY 

EXHIBIT NO.. 3 l 
DATE f -d.b .... ~ APPENDIX B 

81llNO S8FfECt:l VtP 
OffICI Of THI 

CLERK OF THE DISTRICT COUR,sEP 5" 1975 
MONTANA L.EGIS\.ATIVt 

- ~o.UNC1~ 
n.ATHuz. COUHn" 

KA11SPEU, MOHTAMA '9901 

755-5300 
.fOHN VAH PHONI ~J:IorCS= 

CUll[ 

I1.OSS0M WHITE 
CIllO DIPWTY 

MARGARET FURlS 
.OWTY 

MAMIE RUTLEDGE 
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LAURIE REl'MAK 

Dick Hargesheimer 
Lesgislative Researcher 
Montana Legislative Council 
Helena, Montana 59601 

Dear Mr. Hargesheimer: 

I have completed the attached survey of judicial district 
caseload filings as requested by you. I have a number of re
servations in submitting the survey as it does not reflect the 
workload of either my office or the district judges. In looking 
at the survey one would wonder what people are talking about in 
wanting to establish additional judicial districts, changing the 
present ones or adding additional judges. 

I do not mean to criticize the survey, yourself, nor try to 
imply anything, but I do feel there should be an explanation. 

lOX 197 

The number of cases tried in any given year does not show a true 
picture of the actual workload. I feel that out of the various 
56 counties you are going to get a number of different interpre
tations. There were hundreds of actual trials which I did not 
report as they were handled as ex parte matters. There were 
hundreds of others which I did not report as a trial, yet many 
of these matters took hours and even days to hear. They were 
such things as criminal pre-sentence hearings, orders to show 
cause relative to support or custody, evidentiary hearings, re
vocation hearings on criminals, citations, writs, aftermath hear
ings such as modifications of divorce decrees, dependent and 
neglected children, juveniles or adoptions. 

Another item which was not reported under pre-trial con
ferences was demurrers, motions and oral arguments. Many of this 
type of hearings are heard between the attorneys and the judges 
prior to a pre-trial conference just getting a case in condition 
to be tried. Countless other cases are settled as a result of 
these hearings and never come to tria.1-
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Under domestic relations I included divorcMR' N~ulments, S8 -,:>
separate maintenance, custody, support and depenoenc and neglected 
children. Some of the counties may not have reported the same type 
of cases and listed them under matters not otherwise classified. 

~~. I have personally spent many, many days in Court in which 
-we have handled up to seven or more divorces, a number of debt 

f..~ actions, quiet title actions, many probates, two or more criminal 
arraignments and while many of these are actually trials, none 
will show up on the survey as they were done under law and motion. 
Twice in the past two months one of my' deputies has come to work 
at 8:00 a.m., put in her eight hours and has then been asked to 
stay and clerk a trial or hearing and both lasted until midnight. 
Othertimes I have clerked a single trial which has lasted a num
ber of days, yet is only classified as one tria~ having been held. 

I do not show us having held any criminal trials other than 
jury trials. Normally, in the event of a "guilty" plea there is 
no trial. 'There is, however, a pre-sentence hearing in aggrava
tion or mitigation of sentenCing. In the event of a "not guilty" 
plea there is a jury trial held. 

Another item I feel I should mention is that cases which have 
been filed over a number of years are those which are trial during 
a certain year. In other words, cases which are filed in 1970 are 
tried in a later year. There can be a number of attorney confer
ences in one particular case which are held over a number of years 
and the case is' settled through pre-discovery work. 

In Flathead County each of the two district judges orders 
all of his inactive cases brought up on a show cause order rela
tive to dismissal. Those cases are either brought current, show 
~xcusable cause or are dismissed for lack of prosecution. I 
would say that we are as current as any county in the state in any 
category except probates - I feel we are probably ahead and more 
current in this department. Countless hours are spent between the 
judges and attorneys working on a particular case which will not 
be shown as an attorney's conference or pre-trial conference as 
the attorneys just show up and ask for the judge's help. 

In conclusion I know that I can seldom pass the Courthouse 
at night without seeing lights in one or both judge's chambers. 
As president of the Montana Association of Clerks of Court I 
know from traveling throughout the state, talking with fellow· 
clerks and other judges that we are all busy with an ever increas
ing workload. 

ectf lly submitted, 

!;~ 
of the District Court 



SEN. MIKE GREELY 
DISTRICT NO. 20 

COMMITTEES. 
SlATE ADMINISTRATION. CHAIRMAN 

JUDICIARY 
BUSINESS AND INDUSTRY 
RULES 

September 3, 1975 

Senator Thomas Towe, Chairman 
Sub-committee on Judiciary 
c/o Dick Hargesheimer 
Montana Legislative Council 
State Capitol 
Helena, MT 59601 

Dear Chairman Towe: 

SLNATE JUDICtAR~ 

EXHIBIT N9--A::=7~"""""_ 
DATE. "-~-ii APPENDIX C 

BIU NO_ sa -gd-" 

BUSINESS ADDRESS 
409 STRAIN BUilDING 
GREAT rAllS. MONTANA 59401 
PHONE, 161·7300 

Since I will be unable to attend the public meeting on Montana's 
JUdicial Districts scheduled September 6, 1975, I would appreciate 
your committee considering this letter as written testimony. 

As you know, I was instrumental in defeating proposed legislation 
to increase the number of judges and the number of judicial districts 
in the State of Montana during the last legislative session. I am 
confident that this sub-committee will prepare legislation which 
will address itself to the current problems. I Vlould hope that your 
recommendations would include and consider the following: 

1. The first priority is to develop a system for gathering judicial 
statistics, now and in the future. This should include a court 
administrator statewide, preferably under the guidance and direc
tion of the Supreme Court. He should have direct contact with 
the Clerks of Court and compile information monthly concerning 
the number of cases filed for each district and/or county, both 
criminal and civil, the type of case, e.g. felony burglary, di
vorce, adoption, personal injury, etc., the disposition of each 
case concluded that month and the nature of the judgment or ~on
viction. 

2. The judicial districts should be reapportioned according to pop
ulation and case load. Probably there should be fewer districts 
than 18, wld more judges per district. 
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3. Your sub-committee should contact the Montana Justice Project and 
coordinate your efforts with that of the Court's Task Force, 
whose chairman is District Judge Paul Hatfield. In this rega:('d, 
since I am the chairman of the council and project, I will con
tinue my efforts and communication between our two groups. 

4. There should be a number of district judges appointed under cur
rent M:ontana law who would be available to hear cases in any p~rt 
of Montana. 'llhis would include original jurisdiction and the 
taking of jurisdiction in cases where a district judge is. disqLw.l
ified by an attorney or who disqualifies himself. These judges 
should be assigned with the approval of the Supreme Court on the 
recommendation of the Court Administrator. The number of these 
judges will depend upon the need and the success of reapportion
ment. These judges could be specialists, such as the current 
Worker's Compensation Judge, a juvenile judge, criminal law jUJ.fC, 
a family judge, etc. 

5. In addition to the above problems, your committee may want to ~ 
consider what administrative responsibili ties each district juc}ge 
should have. Should the district judges be required to hir9, fire 
and set the salaries for such persons as proqation officer~, court 
reporters, juvenile probation officers and clerks of court? 

These suggestions are offered for the purpose of consideration during 
your deliberations. I hope to be available at your future meetings 
to discuss these in detail and answer any questions you may have. 
Your consideration of this testimony is deeply appreciated and I look 
forward to reviewing the information and conclusions arrived at by 
your committee prior to the next legislative session. 
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BOARD OF CRIME CONTROL 
1336 HELENA AVENUE 

HELENA, MONTANA 59601 

Tk LEPHO"1 E No 544~:Aru>4 
~eptemDer , I~/J 

TO: Dick Hargesheimer 
Montana Legislative Council Staff· 

FROM: Michael A. Lavin 
Administrator 

APPENDIX E 

SENATE JUDIC'ARY ~ z 

EXHIBIT NO. 3; 
DATE. ~---""';;;t==:~=_===:i:;;=,r=--

BILL NO. S-S -.J- .;r 

IN REPLY REFER TO, 

SUBJECT: Testimony of the Montana Board of Crime Control to the Public 
Hearing on Montana's Judicial Districts Conducted by the Sub
committee on the Judiciary of the Legislative Council, September 
6, 1975. . . 

Certain areas touched on by the tentative issues outlined in the agenda 
for the public hearing on Montana's judicial districts are of significant and 
ongoing interest to the Montana Board of Crime Control (MBCC). Among those 
areas are issues II, III, and IV -- i.e., the collection of judicial statistics 
in Montana, a description of MBCC activities in the courts area, and the possible 
functions of a court administrator or coordinator. Our subsequent discussion 
in these areas follows the numbers and letters of tentative issues as these were 
framed by the Subcommittee in preparation for the hearing. 

The MBCC is concerned about the scope of the study as it relates to the 
juvenile justice system in Montana. It appears that this aspect of the district 
court system was ignored by the preliminary report. The committee should be 
aware of the juvenile justice system and the impact redistricting would have on 
this system. 

A. How can the collection and analysis of judicial statistics be 
improved. 

As far as we can determine, there is no systematic collection and 
analysis of judicial statistics in Montana. We see a need for such collection 
and analysis from the MBCC viewpoint in order to be able to provide intellige~t 
and meaningful assistance to the judiCial branch and to prosecutors and defender~ 
in their individual and joint efforts to improve the quality of the administrat;( 
of criminal justice in Montana. 
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If a decision should be made that court data collection and analysis 
would serve the interests and needs of the judiciary and citizenry of Montana, 
then, of course, a uniform reporting and record-keeping system would be required, 
as would a central office (probably that of a court administrator or coordinator) 
and staff, including a professional statistician. 

The MBCC is currently ;n the process of implementing a Juvenile 
Probation Information System that will provide accurate caseload, dispositional, 
and demographic information on the juvenile court population. 

B. What kinds of statistics should be collected? 

Statistical data that might be collected should include. but not be 
limited to: filings and dispositions, monthly backlog, time periods between major 
steps in adjudication, judges' weighted caseload, continuances, sentencing, appeals, 
jury and witness utilization, release information (such as bail, release on own 
recognizance, etc.), and court facilities and personnel. 

I II . WIULt ~ ,the. j\,{O ~l-tan.a BoMd 06 C.tU.me. Co nvwl do-<.n.g .<.n Ite..ta.t<.O n to 
d~:tJU(',t C.Owr;t6? 

The existence and continued functioning of the Montana Board of Crime 
Control, and that of similar agencies in the other states, reflects the concern 
of Congress, of the Department of Justice, and of the membership of the Montana 
Board and its regional advisory councils in the improvement of the administration 
and effectiveness of criminal justice at the state and local level. To that end, 
we engage in a cooperative effort with citizens, elected and appointed officials, 
and professional law enforcement personnel in allocating available federal funds 
and technical assistance in the general areas of law enforcement, courts, and 
corrections. Our budget is divided into broad funding categories for programs 
and projects designed to assist in providing manpower, training and education, 
equipment, facilities and services to each of the three areas in the criminal 
justice system mentioned above, including courts. Our "courts" area encompasses 
the entire judicial branch plus all criminal prosecution and defense operations. 

Currently, projects funded by the Board of Crime Control and activities 
of the Board's staff specifically related to the operation of district courts 
include the following: funding for the yet-unfilled position of Courts Coordinator; 
financing of training sessions and conferences, both local and out-of-state. for 
judges; funding of law interns for some judges; the improvement of some physical 
facilities and equipment for courtrooms; the financing of the production of a 
code of rules of evidence for Montana courts; funding the publication of a hand
book on uniform orocedures for clerks of district courts; the collection and 
analysis of certain information from clerks of courts in regard to caseload and 
disposition of criminal cases; an initial examination of court-related expenditures 
by counties and districts; and funding for the development of a statewide Juvenile 
Probation Information System. 
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A. Should Montana have a court administrator? 

As noted in passing above, the Board of Crime Control has awarded a 
grant to fund the position of a Courts Coordinator who is to be appointed by the 
Chief Justice of the Montana Supreme Court. It is anticipated that some of the 
functions of this office would be similar to those of a court administrator. 

B. What duties shoul~ a court administrator have? 

This subcommittee has no doubt availed itself, by means of testimony or 
otherwise, of the recommendations as to duties of a court administrator made by 
the District Judges' Association in connection with its resolution to the Montana 
Supreme Court requesting the establishment of such a position. These recommendations 
encompass many of the standard duties of a court administrator. In addition to 
those mentioned in the DJA resolution, some functions of a court administrator 
which should be considered include: (1) the design of uniform courts information 
and record keeping systems; (2) the collection and analysis of courts data; (3) 
research into and evaluation of the administrative needs of Montana courts; (4) 
liaison with public and press in regard to judicial administration; and (5) 
administrative duties with respect to juvenile courts. 

Respectfully submitted, 

BOARD OF CRIME CONTROL 

d 
I 

! .f /" 
,Z(1 {," 
. M'ke.(~v'n 

Administrator 
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The meeting of the Subcommittee on Judiciary was called to order 
by Senator Thomas E. Towe at 9:15 a.m. in. Room 432, State Capitol, 
Helena, Montana. All members of the subcommittee were present 
except Senator Gene Cetrone. 

Also present at the meeting were: A.W. Kamhoot, Rosebud Treasurer, 
representing Rosebud Co., City of Forsyth, and School District 
No.4, and County HospitaJ Association; Michael Young, Executive 
Branch, State Government; B. Dean Holmes, Mayor of Miles City and 
Third Vice-President, League of Cities and Towns; Edward Mares, 
Montana Association of Counties, Helena; Al Meyers, Lake County 
Commission; Ray Conger, Independent Agents Association of Montana; 
Arnold C. Kerenning, Independent Insurance Agents Association of 
Montana; Tom 11addox, Independent Insurance Agents of Montana; 
Robert Borland, City Council, White Sulphur Springs; John G. 
Eamonds, City Council, Hamilton; Duane W. Reagan, Victor School 
District; George Rummel; Chad Smith, Montana School Boards 
Association; Harry Elliott, Pondera County Commissioner, Jim 
Beck, Department of Highways; and Dan Mizner, League of Cities and 
Towns. 

Senator Towe explained that the primary purpose of the meeting 
would be to consider testimony on sovereign immunity and that the 
subcommittee would also briefly consider judicial districts. 

Senator Towe then aSked for the report from Dick Hargesheimer on 
judicial districts. ~1r. Hargesheimer reviewed his progress report 
on judicial districts. Copies of this report were issued to 
subcommittee members. Mr. Hargesheimer suggested the subcommittee 
may want to consider several ideas: (1) the issue of establishing 
an office of court administrator; (2) the possibility of changing 
judicial boundaries; (3) the feasibility of a magistrate system 
and the position of the clerk of court; and (4) the procedure for 
allowing for disqualification of judges. Senator Towe requested 
that Mr. Hargesheimer keep in mind any obvious changes that should 
be made in district boundaries. Mr. Hargesheimer stated that he 
would wait until the other survey has been completed before 
considering any boundaries. 

Senator Towe then asked Mr. Wright to give his presentation on 
sovereign immunity. 

Mr. Wright distributed copies of two letters received: (1) a 
letter received from the Hartford Insurance Company; and (2) a 
letter from the Montana Trial Lawyers Association. A copy of 
these letters is attached and made a part of these minutes 
,(Appendices A and B). 

Mr. Wright then reviewed his preliminary report with the subcom
mittee which included: (1) history and practice prior to 1972; 



(2) constitutional convention, new prov~s~on and amendment; 
(3) alternatives of specifically providing sovereign immunity, 
including no immunity, immunity based upon traditional categories, 
immunity from certain types of damages, and a worker's compensation 
type system for tortious governmental actions. 

Senator Towe distributed copies of letters from Mr. Eugene Mack, 
Superintendent of Schools in White Sulphur Springs and from the 
Office of the Attorney General. A copy of these letters is 
attached and made a part of these minutes (Appendices C and D) . 

Mr. Mike Young, Office of the Governor, testified before the 
subcommittee. A copy of his remarks are attached and made a 
part of these minutes (Appendix E). Mr. Young stated that he 
would also like the subcommittee to consider immunity for two 
additional items: punative damages and torts by state employees. 
Mr. Young further reported that at present the insurance company, 
the Department of Administration, and Attorney General's office are 
all concerned with the settlement and negotiation of a claim and 
suggested that perhaps this could all be under one agency. 
He stated that in 1973 the state paid about $315,000 for compre
hensive general liability, errors and omissions, and personal 
injury; this did not include automobile liability insurance. 
In 1974, the combined costs (including automobile) was about 
$356,000. The company that was covering the state then discon
tinued that coverage and the state now pays approximately $1 
million dollars per year for coverage (including automobile) . 
The state is presently covered by Glacier Assurance Company in 
Missoula. 

Senator Towe opened the meeting up to discussion. 

Representative Huennekens asked that if the subcommittee does 
adopt the proposed revision for SB 206, would the Department of 
Administration favor it. Mr. Young replied that the department 
originally proposed SB 206; however, it does attempt to use 
the discretionary ministerial function which he does not believe 
is constitutional for Montana. 

Representative Huennekens asked if the statutes presently provide 
coverage to state employees. Mr. Young replied that section 
82-2324 immunizes the state employee from personal liability and 
also requires the governmental entity to be joined and to pick 
up the costs of legal fees and bear the judgements. 

The subcommittee discussed the proposal by the Department of 
Administration. Senator Turnage suggested that the Department of 
Community Affairs or Department of Administration see what could 
be done to gather information on local governments. 

Mr. Dan Mizner, Montana League of Cities and Towns, testified before 
the subcommittee. He reported that his office has prepared a 
questionnaire for cities and towns inquiring about liability 
insurance, premiums charged, preference as to whether the legis
lature should reinstate sovereign immunity, whether the state should 
carry an umbrella type insurance and whether local governments 
should participate under that type of insurance, or if city and 
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towns should carry self-insurance with a limited immunity. He 
reported that 126 cities had been sent the questionnaire with 76 
reporting to date. Statistics were compiled on the 76 reports, 
copies distributed to subcommittee members and reviewed. 

Mr. Duane Holmes, Mayor from Miles City, then testified before the 
subcommittee. Also in attendance with him were Dell Borg, Dick 
Tobin, Don Hart, and Tom Clark, President of the Montana Association 
of Insurance Agents. Mr. Holmes distributed copies of his 
remarks to subcommittee members. A copy of those remarks are 
attached and made a part of these minutes (Appendix F) . 

Senator Towe asked how Mr. Holmes felt about the proposal pre
viously discussed with Mr. Young -- that of a state self-insurance 
system which municipal governments could join if they so wanted. 
Mr. Holmes replied he would favor it if the city were given the 
option to join (depending on whether it would be to their benefit) . 

Senator Towe asked whether he favored a reinstatement of sovereign 
immunity which has been abolished. Mr. Holmes replied that the 
city of Miles City does not favor a reinstatement -- they believe 
some limitations on judgments to be much wiser than sovereign 
immunity. 

Mr. Robert Borland, City Council of White Sulphur Springs, testi
fied before the subcommittee. A copy of Mr. Borland's remarks are 
attached and made a part of these minutes (Appendix G) . 

Mr. John Eamonds, City Council of Hamilton, testified before the 
subcommittee. He stated he disagrees with the idea of the 
government going into the insurance business and believes cities 
the size of Hamilton would be better off carrying their own insurance. 
Some of the problems encountered by removing sovereign immunity 
as far as Hamilton is concerned is that it has forced a raise in 
limits on liability which is now 26% higher than the previous year. 

Mr. Jim Beck, Department of Highways, testified before the sub
committee. Mr. Beck distributed copies of his remarks to 

-subcommittee members. A copy of those remarks is attached and made 
a part of these minutes (Appendix H) . 

Mr. Edward Mares, Montana Association of Counties, testified before 
the subcommittee. Mr. Mares distributed copies of his remarks to 
subcommittee members. A copy of those remarks is attached and made 
a part of these minutes (Appendix I). 

Senator Towe asked if ~-1r. Mares felt the counties were more 
interested in the amount of judgments or types of claims presented. 
He replied that he felt counties are concerned about both. 

The subcommittee recessed for lunch and reconvened at 1:30 p.m. 

Mr. Al Meyers, Lake County Commissioner presented a statement to 
the subcommittee. A copy of that statement is attached and made 
a part of these minutes (Appendix J) . 
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Mr. Chad Smith, Montana School Boards Association, testified before 
the subcommittee. He stated that the school board association 
recognizes the dilemma being considered and concurs in the view
point that there should not be a calloused attitude on the part 
of government. They are concerned about questions of who should 
pay, what they should pay, and how much they should pay. It is 
obvious to school districts that they are not in a position to 
self-insure themselves since they cannot develop any type of 
reserve nor can they recuperate from a large. judgement. They do not 
see any solution by going to a state type fund. They are not 
alarmed about the situation as it exists up to now but they are 
concerned as to what would happen if a large judgment were imposed 
against them. 

Mr. Smith stated that he has advised the School Boards Association 
to research all avenues of insurance and to insure against even
tuality as they see it. It is difficult to determine on the basis 
of coverage what is governmental and what is proprietary. They 
do feel a dollar amount limitation would be a good idea. They would 
not be favorable toward a statewide liability fund unless it was 
shown that there will be areas that the insurance companies would 
not or could not cover. Three hundred thousand dollars would seem 
to cover almost any type of claim brought. 

They also feel consideration should be given against exemplary or 
punitive damages -- damages should relate to real loss of litigant. 
They don't believe a workman's compensation type system will solve 
the problem either. 

Senator Towe asked how they felt about a state self-insurance plan 
that would be available to local governmental units. Mr. Smith 
replied they would be interested in it only if they found they 
could not get coverage or for lack of competition in the field; 
however, they would rather not have a statewide fund. 

Mr. Duane Reagan testified before the subcommittee. He stated 
that he feels schools need some protection of sovereign immunity. 
He also thinks the subcommittee should consider the position of 

. school boards and teachers and the position they would be in if 
they were pressed with a law suit. 

Mr. Art Kamhoot testified before the subcommittee. He is presently 
a county commissioner from Rosebud County and also served in the 
Constitutional Convention. During the convention, the majority of 
the delegates felt government should be responsible for what they 
do. He feels government is people and they should not have the 
direct power over what an employee may do. He then presented some 
figures on Rosebud County: In 1975 the county paid $13,467 for 
liability insurance; $7,070 in 1974; and $5,054 in 1973, on a 
million dollar liability policy -- there have been very few 
increases in the units added to it. 

Mr. Kamhoot then read a letter to the subcommittee from the city 
council of Forsyth. The biggest concern in Rosebud Co. now is the 
operation of their hospital. It is owned by the county but leased 
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to a hospital association. He read a letter from the hospital 
board expressing their concern in regard to professional liability 
insurance that covers the operation for their hospital and nursing 
home. They presently operate without medical malpractice insurance 
because of the great financial cost. 

Mr. Kamhoot also reported that the liability has increased three
fold over the past three years for Powder River County. He 
suggested introducing some law that has been on the law books for 
the past year and does not blame the insurance companies for 
increasing their rates. 

Mr. Harry Elliott, Pondera County Commissioner, testified before 
the subcommittee. He stated that he agrees with Art Kamhoot. 
The concern of elected officials is great because of their broad 
exposure in carrying out duties mandated by state level government. 
He stated that they are also faced with the problems in having 
a county hospital. 

Chairman Towe opened the meeting to testimony from the insurance 
industry. First to testify was Mr. Ray Conger, chief counsel for 
the Public Risk Management Council which was hired to provide 
risk management services to the state of Montana. A copy of Mr. 
Conger's remarks are attached and made a part of these minutes 
(Appendix K) . 

Mr. George Rummell, Independent Insurance Agent from Hamilton, 
testified before the subcommittee. A copy of Mr. Rummell's 
remarks are attached and made a part of these minutes (Appendix L) . 
Mr. Rummell also stated that he feels that in talking about setting 
up an insurance department for the state, it is impossible to 
visualize the enormous cost in setting it up as well as making it 
actuarially sound. Representative Anderson asked whether the cost 
of liability insurance for ranchers and farmers has seen the same 
rise as that for state, county, and city government. Mr. Rummell 
replied that there has been some increase in their rates but it 
is due to inflation more than it is due to the problems of 
liability. 

Mr. Tom Maddox, Independent Insurance Agents of Montana, spoke to 
the subcommittee. He s~ated that the Association of Retired 
Persons is also very interested in this subject and offered 
to provide any further resource material to the subcommittee. 

Senator Towe asked whether the problems the state has encountered 
in trying to negotiate with an insurance carrier for 1975-76 
will again be encountered and whether the insurance industry can 
be depended on. Mr. Conger replied that he felt that it was an 
unusual situation which arose because of the passage of the consti
tution. He also feels the passage of the constitution gives a 
broader type of insurance coverage which should be considered in 
looking at the increase in premiums. Prior to passage of the 
constitution, liability insurance was written for premises 
(slips and falls), operations incidental to the operation of the 
county, and vehicles. After the passage of the constitutional 
amendment, all operations were added, professional liability~RY 
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errors and omissions, employer's liability, all employees of the 
entity were listed as additional insureds, completed operations, 
and generally an umbrella liability policy. Because of these 
increased coverages, it caused a raise in the premiums for 
entities. 

Senator Towe asked that of all areas opened up because of no 
sovereign immunity, which area is most expensive to the state. 
Mr. Conger replied that professional liability (engineers, lawyers, 
doctors, hospitals and institutions) are the most expensive. 

Mr. Reagan stated that he also is subject to additional liability 
because of the extra functions which are held in the schools (school 
activities, church organizations, Boy Scouts, adult education, etc.). 
Senator Towe replied that these examples would be covered by the 
regular building policy which is carried by the school district 
and would not in any way be effected by sovereign immunity. 

Mr. Louie Forsell, Chief of the Legal Division for the State Auditor, 
testified before the sUbcommittee. He stated that he feels the 
legislature can restrict the types of suit that can be brought 
against the state (for instance, punitive damages, pain and 
suffering, mental anguish, wrongful deaths, intentional tort, 
and a situation where an agency is following what appears to be a 
valid statute). 

Senator Towe opened the meeting to comments and suggestions which 
need further research. 

After testimony by all the witnesses, the subcommittee decided 
that they wanted to give the Legislative Council staff enough 
guidance that they could come up with some draft legislation for 
the next subcommittee meeting. 

Representative Huennekens felt that the first thing to be decided 
is are we going to produce a bill with limited sovereign immunity 
something like the shopping list in the proposed version of 206. 
He asked if we were going to have any limited sovereign immunity, 
or go back to blanket immunity. 

Senator Drake moved that the subcommittee exclude the Workmens' 
Compensation type approach to sovereign immunity. The motion was 
seconded and carried. 

Senator Towe then opened the meeting to discussion of the pre-1972 
type arrangement of sovereign immunity. 

Senator Towe suggested that there be two areas of limitation: 
(1) the operation of government discretion - immunity for any 
executive, legislative, or judicial officer who was exercising 
discretion and that discretion is directly related to the function 
of his government (discretion exercised at the highest level), and 
(2) protecting agencies who are acting by direction of a statute 
considered valid at that time. With those two items then go a 
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limitation of damages. He felt that the subcommittee should look 
at 100% recovery of damages - all doctors' bills, all wage losses 
and all services that must be compensated that weren't otherwise 
paid for. The Senator said that at that point then we can look at 
limiting recovery for other types of injury (generally a $50,000 
limit on every type of intangible loss), but that we should 
eliminate all punitive damages. 

Senator Towe then stated that there was another area that the 
subcommittee might want to consider and that was the situation of 
state insurance. 

The subcommittee discussed whether liability limits could be imposed 
by the legislature. The question was raised whether it was unfair 
practice to limit those suits against the state as opposed to 
e.g., the Anaconda Company. 

The subcommittee concluded that the legislature does have the 
power to do so, the state of Washington has such a policy. 

Senator Towe stated that if we can prohibit recovery altogether and 
that is clearly allowable under the equal protection clause, it 
seems to be clear that we can limit the amount of recovery. 

Diana Dowling stated that the words "unless specifically provided" 
refer to immunity of suit. We are not immune from suit unless 
specifically provided which means we can provide the cases when we 
are immune from suit. She felt that the subcommittee was not 
doing that by setting a ceiling on a suit. 

Senator Drake stated that unless otherwise unconstitutional we 
would have a prerogative to put a limitation on all suits and there 
was that possibility. 

While some members felt that there would have to be some type of 
limitation put on to protect the state, Senator Towe believed 
this not to be the case, except in the case of policy making 
decision- when immunity should take effect. Once the decision has 
been made, however, and someone is injured because of negligence, 
the state should be just as liable for that action as the next 
person. 

Senator Towe stated that he was afraid of the definition of "high 
level" and should not have immunity at that level if it is based on 
negligence or willfulness. 

The question was raised whether the Legislature was immune from 
negligence. Woody was asked about the background for his report 
and his statement that liability did not apply when it actually 
interferes with the function of government. He explained that 
this was personal and he held that view based on the "Daylight 
Case" the first Supreme Court decision on what discretion was, 
which stated that government has the right to govern and included 
in that is that the Legislature may legislate - judiciary may judge -
and the executive may use some form of discretionary act. Based 
on that and based on the fact that Hontana has no case law on that 
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subject then his conclusion that certain legislative, judicial 
and executive acts were not included in that concept. 

The Kent State Case was discussed and Senator Towe pointed out 
that the Governor of Ohio was not immune from negligence when he 
called out the National Guard, therefore, if that high a level of 
a discretionary act may constitute negligence, and if a Governor 
can be negligent then certainly the legislature can be negligent 
too. 

It was agreed by the subcommittee that when there was willful 
wrong or negligence then it should be compensated even at the 
highest level decision except for legislative and judicial. 

Senator Turnage then moved to preserve the right to recover for 
negligence or intentional wrong except in situations which arise 
out of an act or omission of an employee exercising due care in 
the execution of a statute or regulation, whether or not the statute 
or regulation is valid, and except claims against the legislature 
and the judiciary. The motion was seconded and carried. 

Senator Drake then noted that passage of this last motion shouldn't 
preclude consideration of the rest of the "laundry list". The 
consensus was that this would not preclude consideration of other 
immuni tie s . 

Representative Huennekens moved to reinstate immunity from 
punitive damages. This passed unanimously. Representative 
Huennekens explained that punitive or exemplary damages should be 
eliminated in the case of a sovereign because you are really not 
punishing the state and that is the purpose of punitive damages. 

Discussion was held about an individual committing the tort and 
whether he should still be held liable for the tort and the 
consensus was that he should be held so liable. 

Senator Turnage said he felt that the consensus of the subcommittee 
was that Plaintiff should recover for economic loss and damages 
but could not recover special damages, such as, pain and suffering, 
that there should be no limit on the recovery for hospital bills, 
work loss, property damage or replacement services. 

Representative Lory made that into the form of a motion that, 
subject to definitions, the bill should provide for complete 
recovery for economic loss. 

Then the subject of intangible loss was discussed. The subcommittee 
discussed putting a limit on the amount that may be recovered for 
intangible loss. Senator Drake said that the limit should be per 
injury and not per' occurrence. Because if you ended up with a 
case where many many people were injured, and you had a limit per 
occurrence, each person would get very little. 

Senator Turnage stated that we should look into limiting each 
claim. 
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It was the consensus of the committee that pain and suffering 
awards are a problem. Senator Turnage moved that the bill 
eliminate recovery for pain and suffering, loss of consortium and 
other similar general damages, i.e., loss of reputation, emotional 
distress, etc. They asked that the researcher look into the 
possibility of spelling out the various general damages that 
should be included. 

The subcommittee felt that for all practical purposes there should 
be no recovery at all for any intangible damages. 

On the motion to provide for no recovery for intangible damages -
Huennekens abstained, Vincent and Towe voted against it and all 
others voted for. 

Then there was a request that the researcher look at all alterna
tives, i.e., research the fact of looking at a ceiling in certain 
cases· rather than bar all recovery. Representative Vincent said 
that he wants something done on establishing limits, and wanted 
information from other states as to the various types of suits 
against the government and what types of limits are established 
in other states. 

Senator Drake noted that if we provide for a ceiling on certain 
actions we must modify the original motion that all economic loss 
would be recovered and the original motion would be modified 
that all economic loss up to a certain dollar amount would be 
compensable and so moved. This passed unanimously. 

It was requested that the researcher get some information on what 
would be a logical ceiling on economic loss. 

Representative Lory moved that we put an overall limit per person 
and per occurrence in the bill. Representative Vincent said that 
he had problems with this concept in that if actual cdsts were more 
than the limit, this didn't seem fair to the person who was injured. 

Senator Drake suggested that we insert a provision in the bill 
that those kind of cases would be reviewed by the legislature 
or by the executive or county commissioners, etc. 

Senator Turnage suggested that one possibility in coming up with 
a limit would be to find the average earnings for the average 
lifetime and see what we come up with. Senator Turnage also 
noted that we needed to come up with a realistic ceiling figure in 
order to cut insurance premiums. 

Representative Lory's motion was discussed and it was pointed out 
that it did not include property damage. It was strictly personal 
injury. 

Senator Turnage moved that a limit be investigated, an all-over 
occurrence limit with appeal to the legislature, 
city council, etc. Senator Turnage said that we 
investigate the state having a higher limit than 
This motion passed unanimously. 
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Representative Huennekens asked if a researcher could find out what 
effect the federal tort claims limit has on attorney's fees and 
look into the possible limitation of attorneys' contingency fees. 
This passed unanimously. 

The subcommittee next discussed self-insurance. 

Senator Drake stated that he was opposed to establishing another 
state agency although right now we "self-insure" for $25,000, 
but that in reality that is merely a deductible and the insurance 
company does the investigating and the state reimburses up to 
the amount of the $25,000 deductible. 

The subcommittee questioned whether or not the state needed 
statutory authority to set up contingency funds. They were under 
the impression from Mr. Young's earlier testimony that some sort 
of authority might be needed or it might need to be clarified. 

It was discussed that if the state pays their own claims do we 
need to set up a state agency to handle it. The subcommittee was 
against setting up a new state agency. Senator Towe pointed 
out the possibility of no insurance company covering the state 
next year. 

Representative Huennekens asked whether all discussion thus far 
included subdivisions, counties, cities, towns, etc. It was the 
opinion of the subcommittee that they were so included. 

Senator Turnage pointed out that in relation to counties, the bill 
shouldn't say that they should be able to levy a tax but should 
have an option to issue bonds and should contain the things that 
Mr. Congers mentioned in his testimony, that is: prohibit sale 
of real property to satisfy a judgment, put a maximum limit on the 
mill levy, prohibit interest on a judgment, and provide that the 
counties or cities cannot execute on a judgment. 

The subcommittee reiterated that they wanted draft language of 
a bill prepared before the next meeting on sovereign immunity. 

Senator Towe then stated that he would like to request the 
Legislative Council that the subcommittee hold a hearing on 
privacy at a February meeting while waiting for the council 
researcher to come back with a good job done on sovereign immunity 
and on the judicial districting study. 

I 

Representative Marks, Chairman of the Legislative Council, was 
present at the meeting and responded that it appears this sub
committee has several more meetings just to consider sovereign 
immunity and that the Council had decided in the past that the 
first and second priorities must be finished before the third 
priority is considered. 

Senator Towe again reiterated that the subcommittee wouldn't be having 
any meetings for 2-3 months because there was no staff member 
assigned to the sovereign immunity study since Mr. Wright had 
left the Council and Mr. Hargesheimer had stated that it would 
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Mrs. Dowling pointed out that there would be no staff member 
available for a hearing on privacy as that was the problem with 
the other studies. Senator Towe responded that the subcommittee 
would need only someone to send out the meeting notice. The 
subcommittee could use his report on privacy because he had done 
much background work and he didn't feel the subcommittee needed 
a staff report on privacy. 

The subcommittee agreed to request the Legislative Council for 
an additional meeting on privacy. A tentative date of February 21 
was set for the privacy hearing if it is ok'd by the Council, 
barring any other conflicts such as with the Code Committee hearing. 

Senator Drake suggested that a rough draft of today's proposal be 
made and sent out to all the people who testified today and 
invite them for further comments. He asked that a draft report 
be ready in January so that people could come back in February. 
Mr. Wright said that it would not be possible to get a draft report 
but that soon. 

Representative Huennekens moved that the subcommittee request the 
Legislative Council to reconsider their prior decision and allow 
the subcommittee to hold a meeting on privacy in February. 
The motion passed without objection. 

The meeting adjourned at 6:10 p.m. 
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Deo.r Mr. Wright: 

Appendix A 

Re: Montana Tort Claims Legislation 

'Our response to your inquiries merely reflec~our views and 
should not in any 1\'ay be cons-cru8cl as a conmi tment to provide 
a market. We can assess our ",'il1ingncss to provide a JTi:::.rkct 
only in a con text in which the to t:::.1 ope I'n tin g ellvi ron~llen t 
is knoh'n to us, and then only on un individual risk ba.sis . 

.J''lO 
1. The applicable Montana lahT

, Chapter No.~, La1'ls 
of 1973, should be amended as follows: 

a. Strike Section 7 (1) and Section 8 in their 
entirety, and amend subsection (2) of Section 7 
to read: 

"Section 7. The limits of liabiliti, the amounts 

f 

of insurance, and all terms o.nd conditions of the 
insurance provided shall confol'in to the specifi
cations provided by the depo.rtl:lent of administration." 

Limits of liability o.nd the terms and conditions of 
-the policies should be left entirely to the discretion 
of the risk manager (the department of administration) . 
The latter's cOlllprehensiveinsurance plan can be 
developed to meet both the needs of the state und 
the cxi~cncics of the private market. By permitting 
t 11 e \.; ide s t po S sib 1 e 1 a tj t u de tot her i s k m:1n age r, the 
latter's professional expertise in consultation with 
the private market should he ablc to t:.lilor a plan 
\vhich \\,j] 1 assurc thc hjn}1Cst d('~;il'cd (~cr~rec of 
IHiv;1tc lil:;rl~ct p:.lrU_Cipi~tjOJl. Thc prc:scllt statutory 
stri<;tul'cs appco.r to lwvc givcn the private market 

Hartford Fire 1,,~ur:1nee COI"p:1ny 
Hartl"rd I\ce.dcnt ~nd Indemnity COlllpany 
Hartlord 1 if,· In"'''''''.'':(1 Ca"'p,'IlY 
Hd,tfo,u C.I',U,,!l\' In',lJrancc C:omD,ltW 



2 . 

3 . 

4 . 

b. 

c. 
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[!rc;].t 1)~use, yet th os e s tri c turc s do n~'t NO_ 58 - ;;;-d-
appear to be essential frOlil the standpoint 
of the state's interests. In nny event, the 
risk man"gel' should be Telied upon to develop 
a plan \·;Jlich bc~~t meets t.he state's needs both 
in terms of desired acceptability to the pri\rate 
marLct and cost to the state. 

In Section 3, strike "in ar:lOunts not less than 
the minilr.um specified in Section 7 of this act. 
Sec reasoning above. 

Amend Sections 18 and 19 to read (neH In<.l.terial 
-underlined) omitted material bracketed) : 

"Section 18. The governing body of each pOlitic2.1 
subdi vis ion, after conferrine \""i tIt its Ie gal officc:r 
or counsel, may con,promise and settle any uninsu:'ed 
claim nllo\·;ed by this act [, subject to the terus 
of the insur~nce, if any]. 

"Section 19. The depart];}ent of administration may 
compromise and settle any uninsured claim allo"ved 
by this act [, subject to tfi"Cterms of insurance, 
if any] ." 

This is intended to avoid any clil"ect conflict 
between the settlement authority otherwise 
necessary in the absence of insurance, and the 
need for insurers to control settlements of 
insured claims involving their assets. 

If jury awards are not otherwise limited in Montana, 
there is no operable limit of possible liability with 
respect to the State's possible liabili~y in a jutilio 
award case. Under acceptable circUl:lstnnces we do offer 
very high limits of coverage. The highel' the limits 
the greater our exposure and our rates reflect this in 
terms of higher insurance costs to the purchaser. If 
.Montana limil:cd its liability by statute, and if the 
limitation were constitutional (a big if) Montana 
could reduce either its insurance costs if it purchased 
insurance to cover the exposure, or its own exposure 
to loss if it did not. 

If Montana was not liable for intangible damages it 
is very probable that its loss. costs (and hence the 
costs of its liability insurance) I':ould be significantly 
less than \,'here it is liable for them. It is not clear 
that such a lil:lit:ltion is possible h'ithout amending 
your state constitution. 

To the best of Ollr knO\d(~(l!;(' oth(~r states ,·!hich 11:-1\"e 
abrogated their sovcrcj 1'.11 jlllmunity do not h::lve lav;s 
which seem to create cOllflicts bet\-;ccn insurance usage 
and apparent statutory requirements. 
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S. Liability limits and deduct.iblcs must be tailored by 
the risk nw.llageT (the dep:-trtmcnt of :1dmlnistration) 
to meet the requirements of its various constitUencies. 
Unless the risk 1ll:1nag0r is itself adequately staffed, 
we would suggest that consic]:c.ration he given to 
authorizing the risk manager to bbtain professional 
expertise and guid:.mce through reliable licensed 
producers. Compet~nt producers can and ~o provide 
technical advice and guicbnce \\hich C<.ln effectively 
augment the basic functions of the risk manager. 
The Hartford prefers to do business through professionals 
\Vho provide sud) advice and guidance for their clients. 
The HCHt ford docs no tits elI prov{dc aavi ce or gui d (~ncc 
to risk m<lllLlgers \d.th respect to their liability limits 
and deductiblcs. 

6. State by state variations make comparisons generally 
un-reliable. 1\'e h<:!ve no basis for laaking such 
comparisons. 

7. If elimination of sovereign immunity means that the 
state and its subdivisions can be sucrl as if they 
were private entities, it would appear to require a 
constitutional amendment to deprive claimants of the 
right to trial by jury by requiring them to pursue 
claims against the state in a claims court. We could 
not assess the matter of feasibility without kno~ing 
more about the details. 

8. See item 5, above. 

9. Item 1 appears to us to be of fundamental importance 
to the interest of the state. 

Sincerely, 

Stephen I. Martin 
Assistant Vice President 
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November 7, '1975 

Woody Wright 
Legislative Council 
Capitol Building 
Helena, Montana 59601. 

Dear Woody: 

It is my understanding that there is some consideration being 
given to the possibility of reinstating sovereign immunity 
within the Council. We're all familar with arguments to the 
effect that Montana is such a small state, or that we're such 
a poor state, and on and on. However, in spite of all these 
positions, I would hope that the Council would see fit to 
postpone consideration of change for a significant length of 
time, sufficient that we could evaluate the oractical results 
of what was accomplished in the new Constitution. 

Certainly the abolition of sovereign imrriunity is a fair and 
socially desirable concept. The arguments both pro and con 
are well known. But the inescapabl~ fact ~sthat the doctrine 
as it now exists has not had a fair trial period so that anyone 
can fairly judge the results. In short, I guess I'm advocating 
that Montana not change its position again, until we find out 
where we are now. 

Best regards. 

Very truly yours, 

//:/~' .//' 
James fir. Harrison, Jr., 
President 
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Nov. 19, 1975 

The Honorable Tom Towe 
Chairman Joint Senate-House 
Judicial Committee on General Liability 
%Legislative Council 
Capitol Station 
Helena, Montana 59601 

Dear Senator Towe: 

Appendix C 

GERALDINE A. EAST 
CHAIRMAN 

PATRICIA M. Mc(iUIRE 
CLERK 

By direction of the Board of Trustees, School District #8, I am to urge 
you and your committee to give careful consideration to the potentially 
serious consequences unlimited liability thrusts upon us and all the Boards 
of Trustees in the State of Montana. We are in agreement that governmental 
bodies should be responsible for their negligent acts to citizens; however, 
with the present attitude of "sure", unlimited liability for governmental 
agencies tends to place them in the very vulnerable position of "sitting ducks" 
for indiscriminate law suits. 

We worry that School District #8 can afford, or even buy, the coverage 
to protect us against each and every potential claim. With bigger judgements 
coming every day from the courts and the tendency of the courts to write social 
legislation, insurance protection can be priced out of sight. Without this 
protection the cost of defense and unfavorable judgements would have to be 
paid from millage levies in future years seriously decreasing monies 
available to educate our children. 

The absolute abolition of sovereign immunity by the 1972 Montana 
Constitution was qualified by an amendment of July 1973 which allowed the 
legislature to limit governmental liability. Therefore; we ask you to support 
a limit, one that in your discretion would be equitable to the citizens and 
government alike, on governmental liability. 

Sincerely, 

EM/mdb 
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\ 

The Honorable Thomas E. Towe 
Chairman, Subcommittee on Judiciary, 

Montana Legislature 
State Capitol 
Helena, MT 59601 

Dear Senator Towe: 
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In response to the notice of public hearing on sovereign immunity 
scheduled for November 22, 1975, and the invitation extended by 
the Legislative Council, I would like to offer a few observations 
regarding this controversial topic. 

It appears to me that the primary task facing your committee is 
tne truly formidable one of defining the outer limits of sovereign 
liability. Neither reestablishment of the traditional rule of 
sovereign immunity nor continuation of the present state of 
open-ended liability seems warranted by legal theory or popular 
sentiment. In approving the original Article II, Section 18 of 
the 1972 Montana Constitution, the electorate obviously recognized 
the justice and benefits of sovereign liability. This concept was 
not rejected by them in amending Section 18 in 1974; rather, the 
Legislature was merely given authority to prevent excesses within 
the new system. 

I think the Legislature ultimately will have to adopt a tort 
claims act modeled after the Federal Tort Claims Act and state 
versions thereof such as California's. While by no means perfect, 
such an enactment would treat injured parties fairly as well as 
relieve the state of Nontana from a chaotic situation. It is 
almost impossible to efficiently plan governmental activities 
when the threat of immense but unascertainable tort obligations 
hangs like a dark cloud on the horizon. This danger, if allowed 
to go on unchecked, may become so serious a burden as to actually 
interfere with essential governmental functions. A comprehensive 
legislative solution therefore appears to be the only realistic 
method of dealing with this problem. The development of such a 
solution essentially involves identification of specific problem 
areas and an analysis of relevant policy considerations. For 
example, the Legislature must confront such hard issues as (1) 
whether and to what extent public officers should be granted 
immunity during performance of their official duties; (2) whether 
procedural devices should be employed to discou~age litigation 
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'. 
which is particularly susceptible to abuse; (3) whether in some 
instances limitations upon liability might be appropriate; and 
(4) whether and how risk of loss should be distributed between 
the public treasury and other financially responsible sources, 
such as liability insurance. It is not my intent now to 
exhaustively explore these problems., but only :to illustrate the 
nature of b,e chore ahead and to suggest a logical approach. 

I trust that your Committee will give firrnconsideration· to such 
a proposal that would serve Montana and i izens well. 

L. WOODAHL 

RLW:cn1 
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SUBJECT: Sovereign Immunity and State Liability Insurance Coverage 

This memorandum is to inform the Legislative Subcommittee on 

Judiciary of the views of the Administration with regard to the tort 

liability of the State of Montana, and to suggest areas of immunity 

for consideration by the next regular session of the legislature. 

f In order to implement the 1974 amendment to Article II, section 18, 

Constitution of Montana, 1972, which allows the le~islature to provide 

governmental immunity in specific instances, the Montana Legislative 

Council has called for discussion of the following alternatives to 

the unrestricted liability that currently exists: 

I. NO IMMUNITY FROM SUIT FOR INJURY TO PERSON OR PROPERTY 

This alternative is the present situation for the State of 

Montana and all of its political subdivisions pursuant to Article II, 

section 18, Constitution of Montana, 1972, which provides: 

"STATE SUBJECT TO SUIT. The State, counties, cities, towns, 
and all other local governmental entities shall have no 
immunity from suit for injury to a person or property, 
except as may be s~ecifically provided bv law by a 2/3 
vote of each house of the legis lature. " (l974 amendments) 
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It is the opinion of this Administration that total liability is as 

unacceptable and unrealistic as the opposite alternative of com?lete 

sovereign immunity. It was clearly the intention of the Constitutional 

Convention delegates to abolish the outdated concept of sovereign 

immunity. Although the voters approved the constitutional amendment 

allowing the legislature to immunize certain specific activities, the 

amendment can hardly be construed as a carte blanche invitation to 

return to the medieval concept of sovereign immunity. This Administra

tion believes that a balance should be struck between the two extremes 

which allows State officers and employees to enforce the laws and per

form the necessary, hazardous undertakings unique to the operation of 

State government. The total lack of immunity has also had a definite 

impact on the ability of the State to procure adequate liability insur

ance at reasonable rates. For example, between fiscal years 1974-1975 

and 1975-1976 the combined premiums for comprehensive general liability, 

auto liability, personal injury, and errors and omissions coverage 

increased over 100%. In addition, only two companies submitted q~ota

tions on the State's line for the current fiscal year and nearly every 

major carrier in the United States expressed no interest in underwriting 

~he State's coverage. 

II. IMMUNITY BASED ON TRADITIONAL (PRE-1972) CATEGORIES 

Numerous approaches to sovereign immunity exist throughout the 

United States. Generally speaking, sovereign immunity is available as 

a defense except when' specifically waived by a state legislature. For 

instance, section 130-11-6, Colorado Revised Statutes, 1963, expressly 
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immunizes all public entities from all liability claims except the 

following: * * * 

nCb) The operation of a motor vehicle, owned or leased by 
such publice entity, by a public employee, while in the 
course of his employment, except emergency vehicles operat
ing within the provisions of section 13-5-4 (2) and (3), 
C.R.S. 1963; 

"Cc) The operation of any public hospital, penitentiary, 
reformatory, or jail by such public entity, or a dangerous 
condition existing therein; 

. "Cd) A dangerous condition of any public building; 

"Ce} A dangerous condition which interferes with the 
movement of traffic on the traveled portion and shoulders 
or curbs of any public highway, road, street, or sidewalk 
within the corporate limits of any municipality, or of any 
highway which is a part of the federal interstate highway 
system or the federal primary highway system, or of any 
paved highway which is a part of the federal secondary 

'highway system, or of any paved highway which is a part of 
the state highway system, on that portion of such highway, 
road, street, or sidewalk which was designed and intended 
for public travel or parking thereon; 

"Cf) A dangerous condition of any public facility, except 
roads and highways located in parks or recreation areas, 
public parking facilities, and public transportation faci
lities maintained by such public entity. Nothing in this 
paragraph (f) or in paragraph (e) of this subsection (1) 
shall be construed to prevent a public entity from assert
ing the defense of sovereign immunity to an injury caused 
by the natural condition of any unimproved property, whether 
or not such property is located in a park or recreation area, 
or highway, road, or street right-of-way; 

neg) The operation and maintenance of any public water 
facility, gas facility, sanitation facility, electrical 
facility, power facility, or swimming facility by such 
public entity, or a dangerous condition existing therein." 

* * * 
This approach is the reverse of that prescribed by Article II, section 

18, Constitution of Montana, and would therefore be impossible to 

implement in accord with the new constitution. 
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Sovereign immunity existed in the Common Law of England and was 

carried over into the original American colonies. However, in ~he 

absence of legislation waiving such immunity, various common law 

judicial doctrines evolved as exceptions to sovereign immunity. Many 

courts seized on the distinction between governmental and proprietary 

functions and granted immunity to the former while prohibiting the 

doctr~ne as a defense to the latter. In our opinion, this distinction 

is not a viable alternative in Montana for two reasons. First, the 

distinction is based on broad, generalized classifications lacking 

any precise definitions to apply to any particular activity. Further

more, this approach would probably be in violation of Article II, 

section 18, supra. The constitutional amendment is clear--sovereign 

immunity must be specifically provided by the legislature. It does not 

appear that the governmental-proprietary distinction i3 sufficiently 

specific to pass constitutional muster. Secondly, there exist many 

examples in which numerous courts have reached opposite conclusions 

as to whether the same activity by government agencies is governmental 

or proprietary. Indeed, there are cases in the same jurisdiction which 

reached such conflicting conclusions. For example, compare Claitor v. 

City of Commanch, 271 S.W. 2d 465 (1954) which held that maintenance 

of city parks was a proprietary function, and Vanderford v. City of 

Houston, 286 S.W. 568 (1926) which held that the maintenance of such 

parks was a governmental function. 

Another distinction used by American courts in attempts to limit 

the defense of sovereign immunity was the discretionary--ministerial 
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dichotomy . In essence, the government officer would be protected if 

the circumstances under which the claim arose requ.ired decisions to be 

made which involved the exercise of judgment rather than ministerial 

decisions not requiring the exercise of judgment. In our view, the 

discretionary--ministerial classification suffers from many of the 

same infirmities as the gover~~ental--proprietary distinction outlined 

above. It appears to be too general and imprecise in definition to 

meet'the requirements of Article II, section 18, supra, and many 

differing results have occurred in applying the doctrine to substan-

tially the same activities. See: Adams v. Schneider, 124 N.E. 718 

(1919) and Smith v. Hefner, 68 S.E. 2d 783 (1953). The Court in Adams 

held ,that bodily injury resulting from repairs to school property was 

a ministerial function while the Court in Smith held such action to 

be discretionary. It cannot reasonably be expected that government 

officers and employees will be able to rationalize such legal dis-

tinctions in evaluation the liability of their day-to-day decisions, 

and this office recommends that such metaphysical distinctions should 

not be adopted in Montana. 

The traditional application of sovereign immunity in Montana 

waived the defense up to the extent of liability insurance carried 

by a government agency. The original section 83-701, R.C.M., 1947, 

provided in part: 

"The district courts of the state of Montana shall have 
exclusive jurisdiction to hear, determine, and render judg
ment to the extent of the insurance coverage carried by the 
state of Montana on any claim against the state of Montana 
for money only, accruing on or after the passage and approval 
of this act, on account of damage to or loss of property, or 
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on account of personal injuries or death caused by the negli
gence or wrongful act or omission of any employee of the 
state of Montana, while acting within the scope of his office 
or employment, under circumstances where the state of Montana, 
if a private person, would be liable to the claimant for such 
damage, loss, injury or death, in accordance with the law of 
the state of Montana ..•• " 

A return to this method of handling tort claims is not feasible, not 

only because it is probably unconstitutional under the 1972 Constitu-

tion, but also because it allows the Executive Branch to escape liab-

ility by simply not purchasing insurance. 

It is the recommendation of this office that the Subcommittee on 

Judiciary should consider for immunity, if it is deemed necessary, the 

unique, discretionary and governmental functions that must be per-

formed in order for State government to operate effectively. The 

following examples are suggested: 

(1) Acts or omissions of employees of governmental entities 
in the execution of a statute or regulation whether or not 
the statute or regulation is lawful. 

(2) Acts or omissions concerning the assessment or collection 
of a tax or fee, or the detention of goods or merchandise by 
law enforcement officers. 

(3) Acts or omissions concerning the imposition of quaran
tines by governmental entities. 

(4) Acts or omissions concerning the activities of the 
Montana National Guard when acting under call of the Governor, 
or when engaged in rescue and evacuation activities, or when 
engaged in activities responding to an emergency or" disaster, 
or engaged in combat activities in time of war. 

(5) Lawful acts or omissions of government officers concern
ing the prevention of riots, unlawful assembly, mob violence, 
civil disturbances, or public demonstrations. 

(6) Any acts or omissions concerning the planning, design, 
construction, maintenance, or improvement to highways, roads, 
streets, bridges, buildings, or other public property where 
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stich plan or design was prepared in conformity with existing 
standards of design, construction, or maintenance at the time 
of said construction, and previously approved in advance of 
construction by the legislative body of the particular 
governmental entity. 

(7) Claims arising out of or caused by the natural conditions 
of any unimproved public property, whether or not such prop
erty is located in a park or an established recreation area. 

(8) Acts or omissions connected with the activity of a 
governmental entity when engaged in firefighting, or when 
engaged in rescue and evacuation activities, or when engaged 
in activities responding to an emergency or disaster. 

III. IMMUNITY FROB CERTAIN TYPES OF DAMAGES 

One alternative to the reinstatement of sovereign immunity is 

to limit the amount and types of damages that can be awarded to persons 

injured by the State. Many states have opted in the name of fiscal 

solvency to limit the amount of damages that may be recovered from any 

single occurrence. Such statutes borrow terminology from ordinary auto 

liability insurance policies and allow a stated maximum for injury to 

one person arising out of any single occurrence, and another stated 

maximum for injury to two or more persons stemming from any single 

accident or occurrence. Few states prescribe a ceiling for property 

damage. Section 130-11-14, Colorado Revised Statutes, 1963, specifi-

cally limits personal injury damages in the above manner to $100,000 

for a single person and $300,000 for injury to two or more persons 

arising out of a single accident or occurrence. Likewise, the State of 

Oregon limits liability for injury to one person with a maximum of 

$50,000 and $300,000 for all claims arising out of a single occurrence. 

In addition, Oregon limits property damage to $25,000 per claimant per 
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single accident or occurrence. See: section 30.270, Oregon Revised 

Statutes. Another alternative is to allow the claimant only compensa-

tory damages up to the stated maximums and either eliminate or limit 

intangible damages such as pain and suffering, loss of consortium, 

affection, companionship, and mental anguish and distress. 

Our recommendation is that the legislature consider allowing only 

actual, compensatory damages for medical and hospital bills, loss of 

income or earnings and any other tangible, pecuniary loss which can be 

proven with limits of $300,000 per single person injury and $500,000 

for injury to two or more persons arising out of a single accident or 

occurrence. It is further recommended that property damage be limited 

to $50,000 per person excluding claims for inverse condemnation of 

realty for which damages should be proven in a similar manner to eminent 

domain proceedings. 

IV. WORKERS' COMPENSATION SYSTEM 

This alternative proposes the establishment of an administrative 

agency to have sole jurisdiction over all claims against the State of 

Montana and its political entities. This agency would serve a twofold 

purpose: 

(1) It would hold hearings to determine whether or not the 
government was legally liable to the claimant in the first 
instance, and; 

(2) It would then determine the extent of damages for any 
liability. 

Both of these functions would be performed in accord with the current 

laws of Montana concerning tort liability unless special standards of 
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negligence and damages are created simultaneously with the Workers' 

Compensation type of system. It is difficult to see where this 

method would result in either' streamlining the procedure for making 

claims against the State or reducing the expense of investigating 

and defending such claims. The entire process would be nearly identi-

cal to a district court trial and the result subject to judicial 

review by either the district courts or the Supreme Court or both. 

Indeed, the study recently conducted by the Committee on the Office 

of Attorney General surveyed this problem and arrived at the following 

conclusion: 

"The standard procedure for allocating funds for tort 
claims is an annual legislative appropriation. Protec

. tion against catastrophic occurrences is provided by 
special insurance coverage. Processing tort claims 

~ becomes significantly more expensive, however, when a 
state chooses to establish a special Court of Claims, 
rather than using the courts of general jurisdiction. 
The State of Ne'., Jersey, for example, considered the 
New York Court of Claims and the California Governmental 
Liability Act in an effort to determine how to provide 
for state liability. The decision was to follow the 
California example, which utilizes the regular court 
system. "I 

In addition, the district court dockets in Montana are noted for their 

relatively efficient and timely processing of law suits and, at this 

time, are apparently capable of the increased workload occasioned by 

the abolishment of sovereign immunity. In our view, the alternative 

of an administrative agency to handle tort claims against the State is 

IBen A. Rich, Sovereign Immunity: The Liability of Government 
and its Officials, The National Association of Attorneys General 

, Committee on the Office of Attorney General, Jacksonville, Mississippi, 
January, 1975. 
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a needless expenditure of money with no corresponding increase in 

efficiency. For the l.ong term, it is recommended that the legislature 

finance a retention account to fund ever-increasing deductibles on 

present insurance policies, and gradually increase the self-assumption 

of liability by the State to the point where only broad umbrella liab-
" 

ility coverage is necessary to pay catastrophic losses. However, at 

the present time no State agency is sufficiently funded to assume the 

entire tort liability for all State agencies and employees. 

Hopefully this information is of assistance to you. 



Roc'? r tao rIa nd 
CiLy Council cf 'i'Yhite Sulohur Sprin,'s 

It is my desire to aaaress the problem 
town and le8s populous county. 
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Cur town council, county commissioners and school board have 
discussed the potential problems brought on by the lack of so'rer2 ign 
ir.ununity. '/\e see a real need for some way to control what:, · .... ·('u."...:::: 
harpen to us in the event of a substantial judgement, ins~red or 
not, because of the resulting increased taxes. The leEisl~t~re 
could do us much Eood by taking action to limit the financidl i~~3ct 
of such an e~nt. Cur school boards and other public ooar~s ~~e _ 
pretty tight fisted group. They make no pretense of trying ~c 
insure against every single thing that mi~ht happen. They knew 
they can not insure against everything, and they know they c:u~j 
not pay the bill if insurance were available against everytn:..~:2'. 

The requirement, later modified, that one million dollar s:..~;c:~ 
limit of liaLility on every insurance policy, plus the lac~ O~' 
sovereign immunity, tended to make targets of our little ·,';;:tl.,Cr 
and ditch districts, airport, and other governmental uni:.::. :':--.2 
result is increased cost of operation and increased taxes. 

The suggestion has been made that all public risks could ~e ~~: 
into some sort of a pool, and thus obtain insurance at be~t~r ~~:es. 
Let me assure you that we in the small counties can take Clr::: :.,i' c'J.r
selves, and spare us from such help. We ?lways suffer ~rG~ ~~e 
help big brother brings us. I would point out one of :~e 3X~_.~~ 
of' the insurance business is the pooling of l:ke risks. ~":e3.E~;~2r 
County's governmental subdivisions and t~e big popula~ion co~~.ties 
are not like r is ks. Our White Sulphur ;:; :;ri ngs schools, w i ~Jn i jC) 
kids are not analogous to' schools with 150 teachers. ~he on~y 
thinE this kind of pooling can do is bring us troubles we GO ~o~ 
now have, and insurance rates we can not afford. The o~ly ;r:G( 
needed for this st<1tement is the difficul~y the State of .'::),~~ ~.: 
is now having with their liabilit.y insurance. ~:ie co net :;:3.'lc -~~:' 
difficulty in my town or county. Further, you would ta:ce o'Li:-.(;;C:;3 
away from the local community and the people · .... ho pay t~e} or>,:' >;xes. 
We don't need the kind of help that takes business fro8 t~e "_'~ 
tax base. 

Please do not help us by taking the insur~nce business a~dy ;~:~ 
the locality. The situation with insurance for small CO",C0 ::: 

we 11 known to t he insurance companie s, anu :nany co:;; ;;;<1'1 it:.::: ',L"? 

vigorously looking for this business, while shunning tne ~~~e 
offering in the larger communities. This is further prsof ~,:-.j,'~ 
the insurance corncanies know we should not be cooled witn ~~~ 
larger towns. Even hosoit:.al liability ir,surance is ~V3.:'l.·::,:·> -
small towns from companies that will ~ot ~o ne3.r a ~Jrze :r~n " 
ete state. 

~e do ask that you help us by legislative acti,~n to ::"~i: :~i 
tax burden in the event of a large judgement. ',ie ask r,;:a.~, .:_ 
not help us by handling our insurance problems for us. 
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The Department of Highways is very interested in the pro-

blem of sovereign immunity. As an agency that employs almost 

two thousand people and operates many vehicles both off and on 

the highways, there is always a possibility of one of our employees 

becoming involved in an accident. In addition to this, there is 

also exposure to suits arising out of allegations of negligent 

design, construction and maintenance. 

The Transportation Research Board has published two studies 

on the question of liability, which studies we are submitting to 

the subcommittee. While these studies do not suggest proposed 

legislation, we are submitting them with the idea that they may 

assist the subcommittee with its research. 

During the last session of the legislature, S.B. 206 was 

introduced. This bill was reviewed by the Department of Highways 

and it was felt that it would provide the Department and its 

employees protection and at the same time would insure that the 

public would be adequately protected. The Department was particularly 

interested in subsection (7) of proposed section 83-701.4 which 

reads as follows: 

"83-701.4. Scope of immunity. A 
governmental entity or its employees 
acting within the scope of their of
fice and employment shall be immune 
from liability for any claim which: 

* * * * * 
(7) arises out of a plan or design 
for construction or improvement to 
the highways, roads, streets, bridges, 
buildings, or other public property 
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exercising discretion by authority 
to give such approval; * * *." 

The Department of Highways would suggest that the underlined 

word "construction" be changed to "preparation." Such change is 

desirable due to the fact that design standards are constantly 

changing. Once a design is completed, it is some time before construc-

tion can be commenced. During this period of time right of way is 

acquired and the project is advertised for bids and let to contract. 

Once this occurs, it is difficult to change the design of a project, 

especially where the change of standards is minimal. In those in-

stances where such a change is major affecting the safety of the 

motoring public, the design, of course, would be changed to conform 

to the new standard. 
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TESTIMONY OF EDWARD MARES, PROJECT DIRECTOR 

BEFORE THE 
INTERIM SUBCOMMITTEE ON JUDICIARY OF THE MONTANA LEGISLATURE 

NOVEMBER 22, 1975, HELENA, MONTANA 

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE --

As you are well aware, the county governments of Montana had also enjoyed the 

right of Sovereign Immunity prior to our new constitution. Article II, Section 18, 

however, provides that governmental units are subject to suit. This change has 

resulted in many drastic increases in liability insurance rates for county govern-

ments. These increases have been passed along to taxpayers through additional 

levies placed on an already over-burdened property tax. Prior to adoption of the 

new constitution, governmental agencies were liable only to the extent of the 

insurance coverage carried. Counties did purchase liability insurance coverage 

for such things as equipment, buildings and airports. These expenditures were, 

however, much less than they are today. It seems that the statement, "the smaller 

the entity - the easier it ;s to obtain insurance ll
, isn1t necessarily true. 

Seventh class counties, as the smallest, have shown average increases of nearly 

133% for fiscal years 1974-76. 

The following tabulation of 34 counties shows the premium rates for liability 

insurance for the two year period between fiscal years 1974-76. Based on average 

premiums paid, the county governments of Montana paid a total of $654,466 in FY 174, 

$788,945 in FY 175, and $1,127,474 in FY '76 for liability insurance. The premium 

nearly doubled in a two year period. The greatest rate increases and policy costs 

involved malpractice insurance covering county hospital and nursing home employees. 
(Much of the insurance data for the present fiscal period is not as yet available 
because of periods of coverage, payment dates, etc.) 
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COUNTY FY 1976 FY 1975 FY 1974 

Beaverhead 11,870 15,412 

Broadwater 5,339 2,771 

Carter 14,871 7,934 4,615 

Cascade 93,332 28,145 

Custer 29,380 (est.) 22,600 

Daniels 4,211 4,110 3,569 

Dawson 32,253 29,091 26,904 

Deer Lodge 13,631 10,000 

Fallon 11 ,424 11,342 

Fergus 16,082 15,045 

Flathead 118,000 108,000 

Garfield 4,053 3,268 

Gl acier 15,945 7,763 7,763 

Hi 11 19,309 9,707 

Lake 19,084 9,000 

Lewis and Clark 24,727 18,318 

Liberty 13,019 11 ,22O 9,655 

McCone 8,775 10,112 

Meagher 3,615 3,000 

Minera 1 8,828 4,263 

Park 9,114 3,800 

Petroleum 4,245 2,921 

Powder River 9,830 5,994 5,443 

Powell 16,465 9,662 

Prairie 
... 
17,689 14,264 

Ravall i 27 ,084 25,749 22,988 

Richland 14,000 12,000 
SENATE JUDICIARY 

EXHIBIT NO. 32) -
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COUNTY FY 1976 FY 1975 FY 1974 

Roosevelt 9,600 8,176 

Rosebud 13,467 7,070 

Silver Bow 80,000 (est) 51,600 

Stillwater 9,140 9,470 

Sweet Grass 4,563 

Treasure 3.684 3,034 

Yellowstone 36.328 

In obtaining this county liability insurance information, the maze of actual county 

liability policies with various amounts of coverage. premium rates and effective 

dates. caused difficulty. Even sma11~r cuunties have several liability policies 

with different limits of coverage, for different premium rates and with several 

different insurance companies. Liability insurance covering courthouses, hospitals, 

airports, roads and bridges is hard to find under one policy. The County Clerk and 

Recorders, Treasurers and bookkeepers responsible for maintaining insurance accounts 

often lack insurance knowledge. It is extremely difficult for counties to determine 

if they have adequate insurance coverage at reasonable rates. Many counties must 

rely heavily on their local insurance agencies for assistance in this matter. 

What alternatives are available? We realize that blanket immunity is impossible 

and does not comply with the Constitution's intent. Maintaining the present situation 

with steadily sky-rocketing liability insurance rates is not the answer. With the 

number of insurance companies underwriting coverage fo~ counties decreasing. it will 

be a short time before coverage will be impossible to obtain. In the past year 

several counties were dropped by insurance companies while damage awards and claims 

were minor. Many insurance companies simply have initiated policy changes to no 
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longer provide coverage for governmental entltles. The growing number of law suits 

involving governmental entities may be a partial reason for this. 

Generally, the Montana Association of Counties would favor legislation providing 

immunity from certain types of damages. Immunity should be provided from liability 

related to governmental functions of counties. IIGovernmental functions" are those 

services mandated by state law that counties are required to perform in promoting 

general public welfare. Examples of governmental functions would be law enforcement. 

road maintenance and tax collection. The more discretionary functions of counties 

or "proprietary" services would not be immune from suit. These would be services 

not imposed by the state and directly benefiting only the citizens of the county. 

Examples of county proprietary functions would be county parks, fairs, golf courses, 

or recreation centers. 

The present review of local government process in Montana and revision of local 

government laws will result in additional discretionary powers and proprietary 

services for local governments. In addition to allowing sovereign immunity from 

suits involving governmental functions, the proprietary functions of which counties 

would be liable. could be handled through a "self insurance" program. This altern-

ative would be somewhat similar to a workmens compensation-type system. All counties, 

cities and the State of Montana. under a IIself insurance" program would contribute 

to one large pool for smaller tort liabilities. A blanket liability insurance policy 

with a $1 million deductible would apply to large claims. The premium for this 

blanket policy would be paid jointly by the State, cities and counties. 

Another favorable alternative for counties would allow immunity from tort claims 

involving ll governmental functions". This would be coupled with a provision for damage 

compensation up to a specified limit for "proprietary function ll damages. Thus, 
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counties would continue to purchase liability insurance, but only to a coverage 

ceiling of possibly $300,000. Tort claims, injuries, etc., could only be settled 

up to the maximum limits of the liability policy. 

A final alternative regarding the issue of sovereign immunity would be state financing 

of insurance coverage for mandated county functions. After all, counties function 

as subdivisions of the state and administer state laws. Why shouldn't the state 

contribute to the protection of local government officials and services? 

If legislative action is not taken regarding liability insurance and sovereign 

immunity for governmental entities, the counties of Montana will continue to face 

the heavy burdens of costly insurance premiums. These expenditures will continue 

to deplete already strained county bu'lgets and increase local prrperty tax levies. 

Local government services provide both direct and indirect benefits to the taxpayer 

for his property tax dollars. Liability insurance payments, however, do not provide 

any benefit to the taxpayer or improve the quality of life in Montana. 
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TO: Members - Interim Judiciary Committee 

FROM SENATE JUDICIARY Lake County Commissioners 

SUBJECT Sovereign Immunity EXHIBIT NO.--=::.3~_~ __ 

DATE...""--..;:;.b_-_;;<...-:L.=---_i'_b __ 

Making local government 
.SB-;).d.

respons ivJ3l~h~q.e9pefi9 i'e Ie Ee "he 

taxpayer is a laudable objective. Disenchantment with government 

at all levels has reached a point where many taxpayers no longer 

make any effort to participate. Reaching the objective of public 

involvement by removing immunity for elected officials is an 

illusion that will stand no scrutiny. 

Even though it has been effective only a short time the horren

dous side effects far outweigh the desired results that are no 

closer to achievement. Insurance companies with their tHenty years of . 

bad experience \-lith Mal-practice are not "'Jaiting to develop case 

histories. The premiums are even now reflecting sky-rocketing costs 

that can be readily anticipated. Aside from the cos~ conslder the 

sheriff "ho must ahlays think about the future of his fo.!"'lily :IS he 

makes an arrest, or subdues a riot. Remer.loer, the sheriff is respO:1S-

ible for the actions of all his deputies. Having additional coverage 

cnly makes it easier for juries to award d''iClages. Having enough 

insurance to cover any eventuality has already berm proven a fallacy.' 

Lake County with its unique relations~lip ,.,rith the Fldthead Ind ;ans 

once cross dcputL::ed tribal police. That i.s ]10 longer tu lcr:lb le be-

cause no company Hill insure for liability. The Distl:ict Court ~l;lS 

ruled that the reservation is a sanctuary [or Tribal i>!embers :llon!!'!. 

Em" will the public be better served \.;hen any persun of subst:lnce 

TliUSt first (if they can) protect their personal assets before they can 

serve? "lust our public offices be held by people ei.ther invulnerable or 

destitute? Hill the taxpayer be better se:cved by artding this tremen

dous cost to his taxes? ~Iust the best interests of the community be· 

completely subjective to the rights of the individual? Have the con-

sequences of Mal-practice insurance taught us nothing about liability? 

r think the answer to all of these questions is an emphatic No! 

- 1 -
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A letter from our Insurance Agent is attached. He leaves no 

doubt that liability insurance rates will continue to sky-rocket. 

A look at our O\v'n records shm<1 more than 100% increase in one year 

from $9000 to 19,084 for the same coverage. The previous company 

declining to renew at any reasonable rate. The three suits alrcady 

filed against Lake County indicate that coverage will beco~e even 

more difficult to obtain. 

Surely a better means to provide redress to the individual 

wronged by government can be found. A means that is less costly in 

tax money as well as anxiety to the elected official. Failure to 

find a better means can only result ultimately in degraded service to 

the public. 

AH/rh 

- 2 -
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Phone 383-5372 • Polson, Montana 

November 19,1975 

Montana Association of Counties 
Helena 
Montana 

Re: Sovereign Immunity and Liability Insurance 

We are writing on behalf of the Lake County Commissioners in re
sponse to your inquiries in the November issue of MACo NEWS. 

First: 

Second: 

Third: 

Lake County is now paying $16,397 for comprehensive liab
ility insurance for this year. In addition, Errors and 
Ommissions coverage, a type of liability protection, costs 
$2,687 per year. Thus the total for all forms of liability 
is $19,084. This is in addition to fire-type coverages and 
vehicle physical damage protection. 

The same liability coverage cost ex~ctly $9,000. last year. 
And, as a matter of fact, the previous Company declined to 
renew at any remotely reasonable price. 

The total amount of claims for the last year is hard to 
determine. Sev~ral suits have been filed against the 
County. One in particular seems to have some merit and 
is in total amount of $157,954. The Northwestern National 
Insurance Company has reserved a sucstantial fraction of 
the claimed amount for possible pay~ent. 

Speaking for ourselves as insurance agents and on behalf of and in 
support of our clients, the Co~nissioners of Lake County, we sincerely 
hope that some means can be found to replace the total loss of 
sovereign immuni ty ,';A. now experience in this State wi th some more 
reasoned and logical I;-,,~thod of irndemnifying individuals wronged by 
public entities. Our pr0sent situation will, we are sure, cause 
liability insur.:tTIce costs to skyrocket even further, and we in the 

Professionally Planned Protection 
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" 

Insurance business ~ealize that this is extremely counter-pro
ductive. The Montana Association of Insurance Agents, to which 
we belong, is mounting a campaign to attempt to convince the 
legislators of the need for remedial action, and our agency will 
assist in their effort. 

Please let us know if we can be of further assistance. 

Very truly yours, 

QI{{FdJ~ 
Charles A Bishop 

",. 
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Note: The follmving copy was pre,tE.red for presentation to the Montana Legislature's 
Joint Senate-House Judiciary Subcommittee on general liability of the state, public 

~ entities and property taxpayers, at 9 a. m., Saturday, November 22, 1975, in the 
Capitol House committee area, by Ray Conger, CPCU, of Missoula, Public Risk 
Management Chief Counsel for the Independent Insurance Agents of Montana. 
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We appreciate this invitation as an opportunity to address the issues involving 

Montana's waiver of sovereign immunity and the public liability ultimately 

payable by property taxpayers for tortious acts of their governmental entities. 

It is important to properly qualify and identify our position socially and 

economically, to provide the true base for our beliefs and recommendations, 

and to fully understand them. Our statement here is offered as taxpaying 

Montana citizens, and on behalf of all fellmv taxpayers. You may identify 

us as Independent Insuranc e Agents and this is true. Hmvever, it has been 

our experience with some members of the news media and of the legislature 

that we are identified with, or as part of an insurance company or their related 

trade organizatiOns, and this is not true. The Independent Insurance Agent is 

independent of any insurance com,tE.ny. The state of New York has just enacted 

a statute making this distinction legally clear. The interests of the Independent 

Insuranc e Agent are identical with the interests of his neighbor, his fellmv 

tax,tE.yer, his school district, his home tmvn and his county. This all becomes 

clear when it is understood that the Independent Insurance Agent is successful 

only when he provides the satisfactory protection for his neighbor, his local 

business community and his fellmv taxpayers. f (Continued on next page) 
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We are here, therefore, speaking very sincerely for all taxpayers - speaking 

out for them because our professional know ledge of the matters before us 

makes us qualified to speak responsibly for them. 

SUMMARY - POSITIONS AND RECOMMENDATIONS: 

Details will be offered for the committee as addenda or in a question session. ) 

The state of Montana, her taxpayer-supported entities, all property taxpayers 

individually, their families and their futures are in a perilous position. This 

jeop:l.rdy to economic security arises from a combination of two factors: 

First - the total waiver of sovereign immunity from tort liability in our 

1972 constitution; 

Secondly, and now important - the unfulfilled need for corrective action by 

the legislature, for which our state constitution provides. 

This is not a problem created by the insurance industry. As the problem 

stands, it is not one which the insurance industry can solve for government

beyond our urging that the legislature promptly provide relief for taxp:l.yers. 

The economic imp:l.ct of creating limitless liability for property tax];ayers 

has reached staggering proportions since the problem began July 1, 1973. 

The total of all losses incurred by all government entities in Montana, of all 

judgments and claims pending against governmental entities has run into many 

millions. The ultimate cost to Montana property taxpayers will not be known 

for a long time. Lawsuits continue, at state and local levels. We know of 

some administrators of some local governmental entities elected not to transfer 

certain of their risks to any insurance carrier, thus subjecting their tax];ayer 

constituencies to significant jeop:l.rdy from lawsuits which may arise years 

hence. from this limitless liability period. A survey would be necessary to 
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better evaluate the total number. Potentially under Montana law, the very 

homes and businesses of taxpayers could be sold at sheriff's sale to satisfy 

an uninsured liability judgment against their school district, city, county, 

airport, irrigation district or other public entity. All citizens are urged to 

read Article II Section 18 of our constitution and the implementing statutes. 

Section 83-4326 states that a political subdivision shall levy and collect a tax 

at the earliest time possible to pay any portion of a judgment not covered by 

insurance. If this section prevails, it appears a taxpayer unable to lliY such 

levy would, as a delinquent taxlliyer, have his property subject to public sale 

to satisfy the assessment. Section 11-1502 would authorize a city to fund a 

judgment by bonding if voters approve (section 11-2306). (The "earl! est time" 

element of the statute of 1973 (82-4326) seems to deny the three-year grace 

under section 11-1502 . ) 

The state of Montana is the only government known to us to have constitution-

ally waived sovereign immunity without providing safeguards for the property 

taxpayers. While this subcommittee and its study may have been authorized 

due to the problem of the state of Montana, ramifications to the combined local 

entities are of far greater concern to local taxpayers. A similar condition was 

recognized after the state of Illinois adopted a new constitution. At the first 

I' session thereafter, the Illinois legislature restored all immunities prevailing 

prior to the current constitution. 
I' 

RECOMMENDATIONS: 

• Morally and philosophically, we concur with the 1972 Montana constitution 

that any governmental entity should be responsible for any tort - wrongful act 
• 
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or damage - its agents or employees cause, insofar as making whole all 

actual losses to citizens. However, we also believe certain practical facts of 

economic life must be recognized to make this principle workable and 

affordable. 

We recommend positive legislative consideration of the following proposals: 

Prohibit sale of real property to satisfy any uninsured judgment against any 

governmental entity, thereby protecting taxpayers against loss of homes or 

businesses; 

Establish a limit on the maximum mill levy which may be assessed in any 

year in the event any public entity elects to fund an uninsured judgment through 

bonds or to directly assess property taxp:tyers. 

Prohibit interest from being assessed any governmental entity for late or 

delayed payment of an uninsured loss. 

Establish limits for recovery of losses to actual physical or monetary losses 

payable by governmental entities, and provide for an appeals course for an 

injured person to seek further recovery he can justify through petition to the 

legislature on alleged torts at the state level, to the council at the city level, 

to commission for a county, or board for recovery from another appropriate 

pub lic entity. 

Eliminate statutory limits of deductible amounts for insurance negotiations, 

and eliminate individual and aggregate loss limits, allowing negotiations to 

obtain the most favorable terms and conditions available in the marketplace. 

(End summary. Further supportive details and professional personnel are 

offered to this committee, to be responsive to the committee's interests and 

requests. ) 
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ADDITIONAL DETAIL offered the Montana Legislature's Joint Senate-House 
Judiciary Subcommittee on public entities' liability problems, by the Independent 
Insurance Agents of Montana, a nonprofit organization dedicated to consumer 
and professional education: 

Nationally few constitutions challenges of tort reform law have been made or 

resolved but a momentum is beginning. However, in these few cases it appears 

that the courts are not likely to look favorably upon tort limitations in dollars 

or time. In early cases a dollar limit has been held to be constitutionally 

discriminatory. Full and complete remedy is provided for all whose injuries 

and losses fall within a dollar limit. Contrariwise, a limit attempts to deny 

constitutionally assured full redress and total remedy for anyone whose true 

losses exceed an arbitrary limitation fixed by statute. 

Concurring with our Montana constitution Article II Section 18, to make the 

principle workable, we believe the legislature should make it possible for 

any governmental entity to assume as much financial liability as its taxIl1yers 

can afford reasonably, and no more; and at the same time avoid creating 

conditions making it difficult for negotiating economical insurance techniques. 

For example, our 1972 constitution creates impossible areas for insurance: 

the National Guard liability, and total liability for design of roads and bridges 

built many years ago. The sovereign immunity waiver has since July 1, 1973 

made the state and other governmental entities liable in areas beyond which a 

private person is liable. This is because government functions in areas which 

the private citizen does not. Examples: Private persons do not build roads 

for general public use, do not operate prisons or custodial institutions~ or field 

military forc es but governments do. Public entities should be liable for torts as 

much as a private citizen is, but no mort: so. 
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Our state and local governments must be dynamic forces to cope with 

social changes, both unstoppable and to be encouraged in positive directions. 

Similarly, the complex technique of insurance must be a changing, positive 

dynamic force if it is to continue to constructively serve people and industry 

- and governments of people. 

In totally waiving sovereign immunity, our 1972 Montana constitution created 

a posture of government 180 degrees opposite to a centuries old principle: the 

historic acceptance that the "king can do no wrong." This concept continued into 

the development of our United States 200 years ago. Thus for most of our 

country's history, sovereign or state immunity has prevailed. And it still does 

for the preponderant majority of our thousands of public entities nationally. 

Insurance has its beginnings in ancient civilizations, with trade insured early 

among Chinese shippers, among the early Guilds, and in the 1600s Lloyd's of 

London became famous for insuring ships and cargoes. Thus, insurance has long 

been an acknowledged technique used to assure progress of civilizations, 

minimizing what otherwise would have been catastrophic, regressive losses for 

men and mankind. 

In the dynamics of insurance, areas once uninsurable now may be insured. 

As recent as the 1960s legislators of Montana determined that the state of 

Montana should elect to obtain insurance against risks which had long been 

insurable but which our state had elected not to insurance against. These risks 

are earthquake and vandalism and malicious mischief in an era of ca-mpus riots. 

Representing Montana citizens and the insurance industry, the Independent 

Insurance Agents Association accomplished the necessary research and obtained 

insurance of both areas at the most economic costs available. Another example 
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of progress: Computers are being used increasingly as government tools, and now 

are insurable, in varying ways. Certain risks still are deemed uninsurable. 

Examples are: war losses, and losses from effects of nuclear energy. If the 

historic abili ty to change continues, insurance may resolve the nuclear threat 

on some scale of loss. 

It will continue to be difficult, or impossible, to insure certain risks which 

public entities incur and which do not exist at the level of private citizens, 

under total waiver of sovereign immunity, at least in our forseeable future. 

Nonetheless, public entities may continue to obtain insurance within negotiated 

limits for named perils, to provide all protection to taxlllyers avaiJable. 

PRACTICES: 

Since every function of the public entity can be Ie gisJated, and should not be, 

the administrators of public liability responsibilities at the state and local levels 

are fortunate in Montana to have licensed agents who are dedicated to study 

of risk management and insurance. State and local administrators call upon 

these professional persons for counsel and guidance in developing techniques 

of treating and insuring risks in their jurisdictions. Such personnel are 

avaiJable to arrange education and training in life safety and loss control for 

state and local entities' employees, and thus minimize risk. 

The practice of state and local entities of pJacing insurance through 

associations of agents or through locally licensed agents where associations 

have not developed is more than 50 years old in the United States. Insuring 

community property and risks in their trust fulfills the stewardship of the 

responsible public officials for their constituents. Utilizing the professional 

persons most knowledgeable in the subject marshals into public service the 
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most competent talents in the state or community. The practice transfers this 

stewardship to a high level above and beyond politics, and removes even the 

suspicion of political favoritism or patrona·ge. 

The Independent Insuranc e Agents of Montana, a nonprofit organization dedicated 

to consumer and professional education, has negotiated the fullest and best 

insurance service for the state of Montana at the least cost. Going beyond the 

basic service, the Independent Insurance Agents have provided life safety and loss 

control programs - state safety inspections and engineering on a continuing basis, 

and seminars for state supervisors and their employees. Additionally, the 

Independent Insurance Agents have engaged highly qualified professional counsel 

in risk management and insurance, arranged consultation with state insurance 

administrators, and encouraged call at any and all times on professional 

counsel at no added expense as a public service. 

To asc ertain state of Montana exposures of risks under the current general 

liability laws, the Independent Insurance Agents funded the best counsel available, 

based upon other state governments' references, to develop an independent 

engineering survey of state government properties and operations everywhere. 

The Independent Insurance Agents Association has persistently used its resources 

to improve the professional competence of all Montana insurance personnel, who 

provide risk management and insurance counsel and services to citizens in all 

56 counties. This has resulted in the formation of the Montana Society of 

Chartered Property and Casualty Underwriters. Society members hold the 

highest professional designation (C PCU) in the field or industry. This is l. 

level above that of only university education in the complex, highly specialized 

area of risk management and insurance. CPCU-designated persons are engaged 
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by the association to serve the state of Montana, and the association is 

confident its trust and that of the state are in the most competent hands. 

This IIAAM team serving the state keeps posted on insurance developments 

nationally. 

On a continuing basis, the knowledge developed in serving the state is 

offered to all insurance agents in Montana. For example, a comprehensive 

educational program on public entities' risk and insurance now is under way, 

and workshops are scheduled early in 1976. These will be open to all agents, 

without limitation to members of the Independent Insurance Agents Association. 

Thus, the state of Montana, her communities and taxpayers benefit from this 

public and professionally oriented educational effort. In addition, Montana 

citizens benefit from the Independent Insuranc e Agents' support of highway and 

traffic safety programs, antitheft proj ects for motorists, grants to universities 

and colleges for scholarships and libraries, and for career development through 

institutes for high school and junior college teachers and a student on the job intern 

program. 

All these services are performed at no profitable compensation to any 

Independent Insurance Agent Association member. Servicing commission for the 

state is calculated at the minimum handling costs. It would cost the state of 

Montana many times more, in salaries and administrative costs, to administer 

such a program internally. 

Note: The foregoing was prepared by the Independent Insurance Agents Association 
of Montana, a nonprofit organization, P. O. Box 1 2 3, Helena MT 59601. 
Telephone (406) 442-1582. 

Supplementing the presentation to legislators: Roster, with officers, and aSSign
ments of members to areas of responsibilities, and related exhibits. -TM110975 



Appendix L 

Members of the committee, my name is George RummeL I'm an Independent 

Insurance Agent in Hamilton. My appearance here is prompted by my interest 

as a citizen, taxpayer and as a small businessman. 

Based upon what I've read and heard of various proposals to cope with 

our property taxpayers' peril under limitless liability, I want to speak 

to one particular line of thought. Som e individuals propose that all of our 

local government insurance problems could be solved with a state centralized 

insurance purchasing office. This line of thinking if carried out would lead 

to one more government agency, and one more substitution of government 

for pri vate business. Such a move would further erode our tax base by 

eliminating an area of taxpaying income from the business community. 

Such a move would fly in the face of all experience in history of failures 

by government in taking over from private enterprise. 

But there is another practical reason why your small businessmen in 

communities throughout Montana ask that centralized state funding of insurance 

be rejected: And that is, it won't work, and ther'e is no need for it. 

Insurance carriers have been accepting liability insurance among our 

local public entities, our cities and counties, especially the smaller ones. 

Where the state has had few carriers interested in underwriting so large a 

risk, you will find that cities, counties and schools have had little trouble in 

obtaining liability insurance. And at as reasonable a rate as can be found anywhere. 

The idea that the state could make a single ,purchase of liability insurance 

for all local governmental units is erroneously based on the concept of buying it 

wholesale. This simply does not operate in insuranc e where underwriters must 

examine and evaluate every individual public entity's exposure s to risks. 
______ -1 l...'-_..1... L'I_. 



Background: 

SENATE JUDICIARY 

EXHIBIT NO. 3 2 
DATE 6 -;;;? -J; 
BIU. NO 58 -;;.;;;.--

In the 1930s the legislature placed local public entities into a centralized 

state insurance scheme and it was a disaster. 

Cascade county for example found it was paying $8, 500 more into the 

state fund than it would have paid to private carriers for the same coverage 

on a local basis. For state property, the rate increased nearly 100 per cent. 

A legislative committee investigated the 1935 state insurance fund. Investigators 

determined that the state could have purchased three years of insurance for what 

it was costing for one year on a state funded plan. 

On top of this Helena-administered state operation, the state and most 

of the local public entities had to be re-insured with private carriers. This 

led to discovery that one Butte agent benefitted from the re-insurance. 

In 1936, the Montana voters ended the centralized state insuring plan 

with a large majority . 

The state board of eXaminers called upon the lic ensed insuranc e agents 

to propose an insurance plan which would take the whole business out of 

politics. Thw two statewide property and casualty agents' associations 

did propose a plan, and it has operated for the taxpayers' benefit since then. 

Other examples of centralized government insurance plans which have failed 

inc lude: the state of Mary land, the provinc es 0 f Manitoba, Saskatc hewan and 

British Columbia. Others which are proving extremely oostly to operate inc lude 

our federal social security system. There is a great deal of researc h material 

to support the position that government cannot function as an insurance carrier 

econcomically, and without dual expense to the taxpayers. 
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Minutes of the February 28, 1976 Meeting 

The meeting of the Subcommittee on Judiciary was called to order 
by Senator Thomas E. Towe, Chairman, at 9:30 a.m., in Room 432, 
State Capitol, Helena. All members of the subcommittee were present 
with the exception of Senator Glen L. Drake, who was excused. 

Also present at the meeting were: Edward Mares, Montana Associa
tion of Counties; Mike Young, Insurance and Legal Division, 
Department of Administration; Cap Bryant, Sheriff and Peace 
Officers Association; Arnold C. Kuenning, Independent Insurance 
Agents of Montana; Ray Conger, Independent Insurance Agents of 
Montana; Tom Maddox, Independent Insurance Agents of Montana; 
Steve Butcher, Local Government Commission; Lee Heiman, Local 
Government Commission; Ken Curtiss, Board of Crime Control; Ray 
Stewart, Court Administrator, Supreme Court; Judge Jack D. Shanstrom, 
6th Judicial District; Judge C.G. Sande, 13th Judicial District; 
Allen F. Cain, 1st Judicial District Bar Association; Judge Frank 
E. Blair, 3rd Judicial District; Judge Edward Dussault, 4th Judicial 
District; Judge Nat Allen, 14th Judicial District; and members 
of the press. 

Senator Towe explained that the morning session of the Judiciary 
meeting would be devoted to discussing Sovereign Immunity and the 
afternoon session would be devoted to discussing judicial districts. 

Approval of Minutes 

Senator Towe asked if there were any objections or additions to the 
minutes of the last meeting, held on November 22, 1975. No 
objections being raised, the minutes were approved. 

Senator Towe then asked Robert Person, Legislative Council Researcher, 
to give his report on sovereign immunity. Bob Person stated that 
'Senator Towe had received correspondence from Mr. Jack A. Lambert, 
Mayor of the City of Wolf Point in which Mayor Lambert stated that 
the City of Wolf Point was in favor of full reinstatement of the 
doctrine of sovereign immunity for governmental entities in the 
state of Montana. A copy of Mr. Lambert's letter and Senator Towe's 
response was provided. Senator Towe stated that the City of Wolf 
Point did feel very strongly about this matter, because the in
surance premium for the city had increased from $3,774.00 in 1975 
to $14,860.00 in 1976. 

Mr. Person went over a proposed final report outline for the 
sovereign immunity study stating that the outline provides 
the framework for a report that will adequately relate the sub
committee's findings and policy determinations to the balance of 
the Legislature. Mr. Person stated that he has been able to 
obtain a study from the state of California by the California 
Law Revision Commission and done on contract by a UCLA Professor 



Van Alstyne which outlined sovereign immunity topics considered 
by the state of California. He stated that the subcommittee might 
benefit from reading this material, and if anyone was interested 

.. they could,. contact Mr. Person. 

Mr. Person told the subcommittee that he has requested a computer 
search of the section of the codes containing forms of the word 
"liability" in combination with forms of words "civil action", 
"irijury", or "tort", and has received a printout containing these 
sections. He stated that it is very important for the subcommittee 
to look at the existing sections of law before drafting new 
legislation. Senator Towe stated that it is very important for the 
new legislation to be consistent with what is already in the code 
and felt that it was important to have the researcher continue to 
go through these laws, picking out anything that might be incon
sistent with the proposed draft. Senator Towe asked that the 
researcher provide the subcommittee with recommendations of his 
findings in advance of the next meeting. 

Mr. Person stated that a question has been raised as to what 
effect the new constitutional changes have on existing sections of 
law related to sovereign immunity -- the 1972 Constitution 
has abolished sovereign immunity, however, there are several 
statutes still on the books that recognize this doctrine and there 
is a question of the validity of these statutes. There are two 
views on this matter: (1) neither the adoption of the 1972 
Constitution nor the 1974 amendment effected a repeal of statutes 
relating to sovereign immunity and thus those statutes remain in 
force; (2) the Montana Supreme Court has held that statutes incon
sistent with, or repugnant to, a subsequently adopted constitution 
are repealed by the adoption of that constitution, and are inopera
tive or void from that date. Mr. Person felt that if there is a 
question of validity then the wise thing to do would be to repeal 
these sections and then reenact the ones that the subcommittee 
would want in force. 

Mike Young, Department of Administration, stated that he felt any 
statute dealing with sovereign immunity on the books at this 
time, would be deemed unconstitutional by the courts. Mr. Person 
stated that some of the old statutes could have been implemented 
to meet certain problems that still exist and could be used 
as a guideline to draft new legislation. 

At this time, Senator Towe went over the memo written by Bob 
Person dated February 10, 1976, entitled Bill Sections Related 
to Sovereign Immunity. (Attachment 1) The following decisions were 
made. (Detached minutes for this protion of the meeting are 
available in the Legislative Council Office.) 

I. Provisions for Immunity from Suit 

A. Immunity from suit for legislative acts and omissions 

1. Senator Cetrone moved that language be drafted to 
the following effect: 

a. Any legislator, and any officer or agent of the 
legislature is also immune from suit for any claims 
arising as a result of any votes or official 
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action taken by either house or bYBlrlI1&O.of its SB-.).~ 
committees when that action is taken as a body. 

b. Any legislator is immune from any claim from 
damage for defamation and is immune from any 
claim for harm or any damage caused by official 
action taken by the legislature as a result of any 
of his statements or activities actually conducted 
during the course of enacting legislation. 

The motion was restated to propose that the subcommittee adopt 
language relating to defamation and other actions of legislators. 

Motion Carried 

2. Senator Turnage moved that consideration of extending 
immunity to legislative activities at local government 
level be passed. 

Motion Carried 

B. Immunity from suit for judicial acts and omissions. 

1. Senator Turnage moved that language like the following 
be added to the section: 

a. The officers and agents of the judiciary are 
immune from suit for any official actions taken by 
the court. 

Motion Carried 

Comment: Concerning the Governor in his legislative function. 

1. Senator Cetrone moved that the Governor be immune from 
any action taken officially as a part of his legislative 
function in vetoing or approving bills or in calling 
sessions of the legislature. 

Motion Carried 

C. State immune from suit for punitive damages. 

1. Chairman Towe recognized a consensus to add the word 
"exemplary" to this section. 

II. Establishing a Defense of Good Faith Enforcement of a Law or Rule. 

1. Senator Turnage moved that the language "or rule adopted 
according to law" be stricken from the section. 

Motion Carried 

2. A vote demonstrated a consensus to add language like 
the following to the section: 

"If any officer, agent, or employee of the state, or 

-3-



of a county, municipality, taxing district, or of 
any other political subdivision of the state acts in 
good faith and without malice or corruption under 
the authority of a regulation, ordinance, or other 
rule duly promulgated and that regulation, ordinance 
or rule is subsequently declared invalid, neither he 
nor his superior is civilly liable in any action in 
which he or his superior would not have been liable 
had the law been valid." 

3. Senator Turnage moved that instead of "neither he nor 
his superior" the section should read "neither he nor 
any other officer or employee of the governmental 
unit, nor the governmental unit he represents, is 
civilly liable ... " and then that the last four lines 
be stricken. 

Motion Carried 

III. Limitation on Liability for Damages 

1. Senator Cetrone moved that recovery for noneconomic 
damages be limited to $25,000. 

For the motion: Senator Cetrone, Representative Vincent 

Against the motion: Senator Turnage, Representative Huennekens, 
Representative Anderson 

Not voting: Representative Lory 

Motion Failed 

2. Senator Turnage moved that definitions of "economic" 
and "noneconomic" damages be drafted considering the 
following language: 

a. "Economic damages" means tangible damages such as 
out-of-pocket pecuniary losses. 

b. "Noneconomic damages" means those damages 

Motion Carried 

not included as punitive damages or economic 
damages and includes pain and suffering, loss of 
reputation, etc. 

3. Representative Huennekens moved that a limit of 
$300,000 per occurrence be established on the condition 
that recourse be available to the legislature. He 
amended the motion to limit liability to $100,000 
per person and $1,000,000 per occurrence. 

Representative Vincent moved in substitution of 
Representative Huennekens motion that limits of 
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Tom Maddox stated that no matter what limitations the sUbcommittee 
chose to put on the damage suits, you still are faced with double 
digit inflation which will change the value constantly. He 
suggested that perhaps it could be fixed to the taxable value. 

Senator Towe asked the sUbcommittee if they would want more time 
to consider these proposals. The subcommittee agreed that they 
needed more time. Representative Vincent stated that the job 
before the subcommittee was overwhelming and in order to do a 
thorough job the subcommittee would need at least one extra 
meeting before considering any further action on the proposed 
items. 

Tom Maddox extended an invitation to the subcommittee on May 5 
in Billings, Montana, to attend a meeting on Local Risk Management 
Problems, and a personal invitation to Senator Towe to speak at 
the meeting. 

Senator Towe stated that he would like to have attached to the 
minutes of this meeting a finalization of the proposed wording 
for the bill. The meeting adjourned for lunch at 12:30 p.m. 

The Subcommittee on Judiciary reconvened at 1:45 p.m. The after
noon session was devoted to judicial districts. Senator Towe 
stated that a report by Ray Stewart, Court Administrator, would 
be added to the agenda. Senator Towe then asked Mr. Dick Harge
sheimer to prese?t his report on judicial districts. 

Mr. Hargesheimer stated that he wanted to discuss three things: 
(I) what we do know and what we do not know about judicial districts, 
(2) some suggestion for redistricting, and (3) the concept of 
administrative districts. Mr. Hargesheimer felt the key to problems 
in the courts is not redistricting but court administration. To 
call the district court system a "system" is a misnomer -- we 
have had 28 different systems for the past 50-60 years, and 
within those 28 systems are other systems, i.e., the funding 
situation, etc. Mr. Hargesheimer stated that the district judges 
have no statutory authority or control over the clerks of court. 
They are the only state agency that have no control over their 
clerical staff. Mr. Hargesheimer stated that there is a definite 
lack of uniformity between the district courts -- in all areas, 
travel, caseload, etc. He found that it was difficult to determine 
just what a reasonable case load was for a judge because each judge 
is different. Mr. Hargesheimer had sent out a questionnaire to the 
district judges and the responses varied greatly concerning 
the "ideal" case load for a judge. He stated that it was hard to 
equate caseload with workload because of the variables that exist 
in each case. He felt that we really need a better system of 
collecting statistics for the district courts. There has been 

-5-



no administration over the entire court system, creating a lack 
of uniformity between the districts. Mr. Hargesheimer handed out 
some alternative suggestions for redistricting (Attachment 2). 
He stated that if caseload is an indicator of workload, then 
districts 13, 8, 1, 4 and 11 would need some kind of assistance -
either an additional judge, law clerks, support staff, or redistricting. 
He discussed the legislative history of redistricting stating that 
there has been 18 legislative changes in the districts, including 
either taking away or adding additional judgeships. However, in 
only one instance was there any study done before redistricting. 
Mr. Hargesheimer then discussed the concept of administrative 
districts. This would divide the state up into 8 districts, i.e., 
urban districts would have judges dealing with urban problems. 
There would be a chief administrative judge in each district that 
would help equalize the caseloads if they got too heavy at any 
given point in time. Mr. Ray Stewart, pointed out that for purposes 
of election the existing districts would stand, this system would 
be superimposed on top of the existing system. 

Senator Turnage asked what the function of an administrative judge 
would be. Mr. Hargesheimer stated that one of the functions would 
be to see that the workload was more evenly distributed. 

Mr. Ray Stewart passed out a Courts Planning Proposal, a copy is 
attached and made a part of these minutes (Attachment ~). _ Mr. 
Stewart stated that he has given the same proposal to the Supreme 
Court Judges and is waiting for their reaction. Senator Towe 
asked Mr. Stewart to explain what he meant by a court planning 
unit. Mr. Stewart stated that under the constitution the Supreme 
Court has supervisory responsibilities for the court system -- this 
is a new system. The court planning unit would add three people to 
the staff -- a planner statistition, a budget evaluator, and a 
general researcher -- who would support the court administration 
project and the court planning commission (which would be comprised 
generally of judges and lawyers) in efforts to develop statistical 
information concerning the courts. 

Judge Sande, Yellowstone, felt that prior to this year, the 
Judges Association had not taken enough interest in the judiciary. 
This year there is an interim committee of five judges who will 
meet about every six weeks. He stated that a few years ago two 
university professors took the task upon themselves to draw up a 
whole redistricting plan, the judges looked it over and found that 
it would not work at all. He felt that there is no real crisis 
with the present system. However, he stated that some study should 
be done on the subject and from that study a better plan could be 
drawn up. He felt that population growth was a very important item 
to be considered in redistricting. He stated that the Judges' 
Association will be taking a good look at this redistricting plan 
and will be having some input in it. 

Judge Shanstrom stated that he also felt that the problem is not 
as critical as it might appear. There is a great difference between 
caseload and workload. The judges are pretty well satisfied with 
the present system. He would be in favor of the court administrator 
working with the Judges' Association for any future redistricting. 
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Judge Allen stated that he has the smallest district in Montana S8-22 
with the lightest caseload. He felt that you co§~~N~ot tl~e ca~eload 
to determine workload. 

Judge Blair stated that Beaverhead County is current; that by 
May 1, Madison County will be current; and Jefferson County will 
be current in a short time, which brings the 5th Judicial District 
up to date. Therefore, the 5th Judicial District does not need 
an extra judge. It is functioning well, there is no complaint 
whatsoever, and the district is perfectly satisfied with the 
present system. They do not want is dismanteled. 

Judge Dussault felt that members of local bar associations should 
be fully aware and work with the subcommittee on any plans for 
redistricting. The members of the bar are the ones that should 
have the greatest input into any changes that the legislature 
wants to make. He stated that the judges want to work with the 
subcommittee but the members of the bar must also be considered. 

Senator Towe explained that the reason the study came about 
in the first place was because of the bar associations in three 
counties: Lincoln County, who came to the last legislature to 
petition the legislature to create a new judicial district in 
Lincoln County; Yellowstone County which had a bill introduced, 
at the request of the bar association, to add a new judge to the 13th 
Judicial District; and from Gallatin County who wanted a new judge 
added to the 18th Judicial District. He stated that the legislature 
rejected all three of those claims primarily because they felt it 
was important enough to take a closer look at and study the whole 
situation. Senator Towe pointed out that this was the third 
judicial meeting to take place and he was pleased with the response 
received so far. At the second meeting the subcommittee decided 
to send some tentative conclusions to the judges, the bar, and 
the public to see if the subcommittee was headed in the right 
direction. The subcommittee had decided at that time to not 
make any major overhaul of the present districts in Montana but 
that some minor adjustments were necessary. They also decided to 
suggest that the court reporters be paid by the state -- they would 
be on the same system as the district judges are now. Included in 
that would be funding to pay for secretaries where needed, and also 
law clerks. He felt that it may make more sense to add these 
types of services rather than adding new judges. 

Judge Sande felt the subcommittee would be wasting its time to 
come up with any conclusions until the Judges' Association had 
a chance to meet and discuss alternative solutions. Senator Towe 
asked if it would be helpful to the Judges' Association if the 
subcommittee drew up some tentative proposals for their reaction or 
would it be better to wait until the Judges' Association drew up 
some proposals before acting. Judge Sande felt that it would be 
much better for the Judges' Association to discuss a plan. He 
felt that the subcommittee was not as aware of the situation as are 
the judges and lawyers who work with the system every day. But 
if the subcommittee wanted to make suggestions, the Judges' 
Association would be happy to look at them and let the subcommittee 
know what they thought. 
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Allen Cain, President of the 1st Judicial District Bar Association, 
stated that.their association would like to have some input into 
any legislation that might affect their area. It would be helpful 
if the subcommittee would send the local bar associations any 
proposals made and let the members respond to them. It would be 
important to find out what the proposals will do to the individual 
lawyers who must practice every day, however, the opinion of the 
Judges' Association would be the most important. 

Mr. Ray Stewart stated that in 1908, after Park County split off 
from Gallatin County, it was hard for the people to get to the 
county seat and they wanted their own county seat. The legislature 
passed a law that stated the people could create their own county 
by petition as long as they did not bring the county line within 
10 miles of the existing county seat. Immediately, the number of 
counties jumped from 26 to 56. Ever since that time the executive 
branch of government, and now to some extent the legislative 
branch, has been trying to manage this critter. One of the results 
of the county busting period was that some of the more rural 
counties sent a man to the legislature, and he served ten terms, 
in time created himself a judge -- and that is how we got at 
least 17 of the present judicial districts. The point he was 
trying to make is that the subcommittee could create another 
judicial district, but it may solve the problems equally as well 
by adding another judge to the 11th Judicial District with the 
proposal that the third judge must reside in Libby. Mr. Stewart 
also stated that the administrative district approach has been used 
in North Dakota, and has worked out very well. Under the adminis
trative district system, an administrative judge would take care of 

, all the administrative tasks that keep a court operating while the 
others would be free to devote their time to the judicial work. 
The intent is not to infringe upon judicial independence, but rather 
to alleviate the other judges of the workload associated with manage
ment tasks. 

Senator Towe stated that the people of Libby were concerned about 
the heavy case load and the amount of work that two judges must 
handle at the present time in their district and that the judge 
only is in Libby just one day a week. Mr. Stewart felt that by 
adding a third judge to that district and having him reside in 
Libby would alleviate the problem. Senator Towe stated that the 
people oppose that alternative because they felt that with the 
present election system the judge would end up back in Kalispell 
and put the people out of Libby back in the same situation they 
are in now. 

Senator Towe. asked Judge Sande to respond to the possibility of 
taking away the outlying counties in his district and adding them 
to other districts versus adding a new judge. Judge Sande stated 
that he does not have the problem with driving, that his problem 
lies with some of the new laws passed that require so much more 
time. 

Senator Towe stated that the suggestion had been made to place 
Treasure County in District 16. Judge Sande felt it was easier for 
the present judge to drive 25 miles to Hysham than to bring someone 
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in from Billings which is 80 miles. He was not in favor of any 
change for that district. 

Representative Huennekens asked the judges' opinion of adding law 
clerks and assistants to the courts. Judge Sande stated that a law 
clerk or secretary would just be in his way. He is satisfied with 
his present system. Judge Blair stated that there is nothing in 
the law that requires his court reporter to do his secretarial 
work and felt that some provisions should be made to provide 
judges with secretarial help. Judge Shanstrom stated that he was 
not in favor of law clerks or researchers, etc.; they would be no 
help to him. 

Judge Dussault stated that his court reporter will not take 
depositions and he cannot force him to do this. He would be in 
favor of a person to do letter writing, etc. 

Representative Anderson asked if there was anything in the law 
that mandates the relationship between clerks of court and the 
judges. The judges replied that there is nothing in the law 
about it, however, traditionally they have always cooperated. 

Senator Towe asked the judge5 opinion of having the state pick 
up the financing of the court reporters rather than splitting 
it between the counties as it is done now. Judge Dussault felt it 
was the state's function to provide the financing for court reporters. 
The other judges agreed. 

Disqualification 

Judge Allen stated that the Judges' Association has asked him to 
draw up a bill on disqualification. He stated that he has met with 
the Supreme Court and with Duke Crowley from the law school to 
draft a bill. The Supreme Court has agreed to adopt this bill. 
The Supreme Court has made one minor change and that is eliminating 
the JP courts from the bill. Senator Towe asked if the court had 
the authority to issue this as a rule without further legislation. 
Judge Allen stated that under the new constitution, they have the 
power to draft any statute. However, the legislature has the power 
to throw it out if they so choose during the next session. Senator 
Towe stated that if the court plans to do something in this direc
tion, the matter would be considered settled as far as the sub
committee was concerned. Ray Stewart stated that the Acting 
Chief Justice Castles had indicated to him that this would be the 
number 1 priority for the court to consider just as soon as the 
Chief Justice could return to the bench. Senator Towe asked the 
judge whether the disqualification procedure would have to be made 
within 10 days after the judge was appointed to the case. Judge 
Allen stated that was correct. Senator Towe felt that is was not 
necessary for the subcommittee to consider this matter further. 
Judge Allen is in favor of disqualification. Senator Turnage 
also favored revising the present disqualification procedures. 

Representative Huennekens felt that any minor 
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would not be received very well at the present time. Senator 
Towe felt that if some tentative changes were proposed, that would 
cause some reaction. Representative Huennekens felt that if changes 
were proposed they should be considered on the basis of population 
rather than caseload. 

Senator Cetrone felt the situation in Libby should be taken care 
of by the subcommittee, the statistics justified some kind of 
change for that area. Senator Towe stated that he received a 
call from Joe Roberts who wanted to attend the meeting, weather 
permitting. Mr. Roberts was very much concerned about the 
situation and stated that the people in the Libby area are also 
very concerned -- they need something done. 

Senator' Towe stated that Judge Ludke needed some help in his 
district also, that his area was very overloaded. 

Senator Cetrone thought that the subcommittee should propose some 
sort of change in order to get some type of reaction -- negative 
or positive -- form the judges, from practicing attorneys and from the 
public. Representative Huennekens felt that we have four problem 
areas that need specific attention: Yellowstone County, Flathead 
County, Helena and Bozeman. These are the areas that need some 
relief now. They are also the four areas that will have the 
highest population growth in the state. Senator Towe stated that 
another judge could not be justified if the problem could be 
solved by adding a law clerk or secretary. Representative Vincent 
suggested making the program voluntary -- give them the funds for 
a law clerk or secretary if they wanted them. 

Representative Huennekens moved that legislation bedrafted to 
provide a fund for the Supreme Court to use in providing law 
clerks and secretaries for judges, to be allocated by the 
Supreme Court upon request as the need is determined by the Supreme 
Court. The motion carried. 

Senator Towe asked if the subcommittee would want to include 
an appropriation bill with that motion. 

Representative Huennekens moved that an appropriation of $100,000 
be alloted for district courts only for the Supreme Court to 
use in providing law clerks and secretaries to judges as requested 
and the need is determined by the Supreme Court. The motion 
carried. 

Court Reporters 

Senator Towe stated that the court reporters would prefer to be 
under state funding; first, it is a hassle for them to come to the 
state legislature every year to ask for funding; second, it is a 
hassle between the counties because they have to figure out how 
their counties can all participate in the payment of salaries --
in district 13 there are 5 counties. The court reporters do not 
want to come under a court administrator, they want to remain under 
the reigns of the judges. 
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Mr. Hargehseimer questioned whether there would be a conflict 
with court reporters working on the side under a fee basis if they 
become salaried state employees. Senator Towe stated that if it 
is a conflict with the state then it should also be a conflict for 
the county. The subcommittee did not decide whether a conflict 
existed or not. 

Senator Turnage moved that the court reporter be placed under 
state financing the same way the district judges are now. The 
motion carried. 

Court Administrator 

Representative Lory stated that_the court administrator is now 
operating under a grant. He felt that an appropriation should be 
made for a court administrator. Mr. Hargesheimer was sure that 
the court would make this type of appropriation request to the next 
legislature. Mr. Hargesheimer stated the court has no objection 
to introducing a bill to establish a court administrator. 
However, the court would like to have some input into any proposed 
legislation. He felt that they would be very much in favor of a 
resolution. Senator Towe stated that it was· within the purview of 
the subcommittee to propose legislation on this subject because 
it effects the obtaining of statistics and necessary information 
which the legislature needs to make more informed decisions. 
Also a court administrator may be able to smooth the workload 
problems thus, fewer new judges would be needed. Senator Cetrone 
stated he was in favor of a court administrator. 

Representative Huennekens moved that the following language be 
drafted as a bill: 

There is hereby established a court administrator to be 
under the supervision of the Supreme Court, whose function 
will be to collect, analyze, and report statistics and other 
pertinent information about the work of the judicial branch 
to the Supreme Court and to the Legislature and to do any 
and other functions that might be· assigned to him by the 
Supreme Court and the Court Administrator shall not have 
any authority to do any scheduling or handle any scheduling 
of any courts or any judges or any court reporters. 

The Clerks of Court are hereby directed to cooperate 
with the court administrator in obtaining the statistics 
that are necessary for the use of the Supreme Court and 
the Legislature, in better administering the court system 
with the state of Montana. The qualification and salary to be 
determined by the court. 

The motion carried. 
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Redistricting 

Senator Turnage favored waiting to make a decision until he 
received some information from the Judges' Association. Senator 
Towe felt that to make sure the Judges' Association does not ignore 
the situation, the subcommittee should give them some type of 
proposed legislation for their reaction. He felt that we needed 
an additional judge in district 13, and 11, either that or make a 
new district and elect a judge in Lincoln County. He felt that 
Lewis and Clark County could get by with a law clerk rather than 
an additional judge. Possibly add another judge to district 18. 

Representative Lory moved that the following questions be drawn up 
and sent to the Judges' Association and the Bar Association 
asking that they respond in time for the subcommittee's April 
meeting. 

1. Should there be a new judge added to the 13th judicial 

2. Should there be a new judge added to the 18th judicial 

district? 

district? 

3. Should there be a new judge added to the 11th judical dis-
trict with the requirements that he be a resident of 
Lincoln County? 

4. Should Treasure County be transferred from 13 to district 
l6? 

The motion carried. 

Representative Huennekens stated that he was concerned about district 
14. There have been less than 200 filings in the district, and 
possibly in consideration of an extra judge in Yellowstone County 
they could also pick up Musselshell and Golden Valley. The 
possibility of putting Townsend in with Gallatin County was 
discussed, but it was decided that Townsend would be much happier 
being left in the 1st judicial district. Senator Towe felt that 
the alternative for redistricting that was proposed by Mr. 
Hargesheimer should be considered by the subcommittee and also 
considered by the Judges' Association. The subcommittee decided 
that they would not discuss any further action on redistricting 
until after they heard from the Judges' Association. 

Senator Towe instructed Mr. Hargesheimer to also send any material 
on redistricting to the Bar Association and the Supreme Court 
as well as the Judges' Association. 

Lee Heiman, of the Local Government Commission, stated that his 
commission was studying a proposal of total state assumption of 
court costs. They have not put it all together yet, but he wanted 
to be sure that the subcommittee, by passing the motion to have the 
state fund court reporters, was not rejecting state assumption of 
all other court functions. Senator Towe stated that the subcommittee 
had not ruled out any other state assumption of court costs. 
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Senator Turnage moved that the subcommittee give further consider
ation to total state assumption of court system except for the 
housing facilities of the courts. Representative Huennekens was 
in favor of that. The motion carried. 

The date of the next meeting was discussed. It was set for May 8. 
The morning would be devoted to districting and the afternoon to 
sovereign immunity. 

The meeting adjourned at 5:05 p.m. 

SENATE JUDICIARY 
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This memo presents sections of a bill to manage the state's sovereign 
immunity situation. The sections have been designed to accomplish 
the goals established by the subcommittee during its November 
meeting. Upon conclusion of subcommittee deliberations, these 
sections might form a nucleus for one or several bills. In 
developing a critique of these drafts one should bear in mind how 
they should relate to one another and whether one or more bills 
should be drawn to accomplish these goals. 

The drafts address the following points: 

1. Immunity from suit for the Legislature and Judiciary 
is provided. 

2. The state is granted immunity from suit for punitive 
damages. 

3. A defense against tort liability for good faith actions 
under the color of the law is established. 

4. Recovery for actual economic loss within established 
limits per claimant has been provided with a recognition 
of an appeal procedure. 

5. Provisions for satisfaction of judgments by local 
government units through insurance, taxes, and bonds 
have been made, and property exemptions from execution 
have been drafted. 

I have not drafted these sections in the form of a bill because 
I do not believe the coverage of the problem is yet comprehensive. 
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The commentary below the draft sections will indicate some 
alternatives and additional provisions that should be considered. 
In addition, I will have information available by the meeting date 
that will answer some of the research questions posed by the 
subcommittee and provide a basis for further discussion. 

I. Provisions for Immunity from Suit 

A. Immunity from suit for legislative acts and omissions. 
The state is immune from suit for an act or omission 
of the legislature or of an officer or agent of the 
legislature. The legislature is that body vested with 
legislative power by Article V of The Constitution of 
the State of Montana. 

B. Immunity from suit for judicial acts and ommissions. 
The state is immune from suit for an act or omission of 
the judiciary or of an officer or agent of the judiciary. 
The judiciary includes those courts established in accord
ance with Article VII of The Constitution of the State 
of Montana. 

Comment: As drafted, these sections do not immunize the officers 
of the legislature and judicial branches for their official 
acts. Legislators and judges may be immune from suit nevertheless. 
Precedent for judicial immunity in the United States may be found 
in such statements as, " ... judges are not liable to civil 
actions for their judicial acts, even when such acts ... are 
alleged to have been done maliciously or corruptly." Further 
research would undoubtedly disclose similar immunities for the 
discretionary acts of legislators in legislating. If legislators 
and judges are immunized in either statute law or case law for 
discretionary acts, it is reasonable the governor should be also. 
This would apply at least insofar as his use of discret;on in 
approving or disapproving acts of the legislature. 

C. State immune from suit for punitive damages. The 
state is immune from suit for punitive damages. 

II. Establishing a Defense of Good Faith Enforcement of a Law or 
Rule. 

Actions under unconstitutional law or rule - same as if 
constitutiona~ - When. (1) If any officer, agent, or employee 
of the state, or of a county, municipality, taxing district, 
or of any other political subdivision of the state acts in 
good faith and without malice or corruption under the apparent 
authority of a law, or rule adopted according to law, and that 
law or rule is subsequently declared unconstitutional as in 
conflict with the Constitution of Montana or the Constitution 
of the United States, neither he nor his superior is 
civilly liable in any action in which he or his superior 
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would not have been liable had the law been constitutional. 
(2) As used in subsection (1) of this section, superior 
includes any superior officer, agent, or employee and any 
superior county, municipality, taxing district, other 
political subdivision of the state, and the state. 

Comment: This section would accomplish the subcommittee's 
recommendation to manage the problems that might arise from what 
one writer called the "oversimplified and unsophisticated notion" 
that an act declared unconstitutional is void from the beginning. 
An official acting under the law would often be in the vulnerable 
position of having to act under the law and later being held 
personally liable for his actions with no defense. The question 
of correct or incorrect discretion under the law and the question 
of negligence remain available for argument. The section does 
not cover unconstitutional applications of constitutional statutes, 
nor in cases where an action is performed as a result of indirect 
statutory authority, such as duty under a contract. 

III. Limitations on Liability for Damages. 

Limitation on governmental liability for damages in tort -
appeal for relief in excess of limits. (1) Neither the state, 
a county, municipality, taxing district, nor any other political 
subdivision of the state is liable in tort action for: (a) 
noneconomic damages suffered as a result of an act or 
ommission of an officer, agent, or employee of that entity; 
nor (b) economic damages suffered as a result of an act 
or omission of an officer, agent, of employee of that 
entity in excess of . Dollars ($ 
for each claimant for each occurrence. 

The legislature or the legislative governing body of the 
county, municipality, taxing district, or other political 
subdivision of the state may authorize payments for economic 
damages in excess of the sum authorized in subsection l(b) 
of this section upon appeal of plaintiff from a final judgment 
in the amount stated in that subsection. 

Comment: An effort to control the liability of an entity in the 
absence of immunity from suit depends for success upon proving the 
motion that liability can be separated from suability. These 
arguments are availabl-e generally. Whether they are applicable 
under Montana's present dituation deserves additional study and 
discussion. 

IV. How Judgment Against Governmental Entities May be Satisfied. 

Tort judgments against governmental entities except state -
how satisfied. (1) A county, municipality, taxing district, 
or other political subdivision of the state shall satisfy 
a final judgment out of funds that may be available from 
the following sources: 



Subcommittee on Judiciary 
Page Four 

(a) Insurance; 

SENATE JUDICIARY 

EXHIBiT NO. ,,3 -
DATEI-.---:lt,::-..-;;-d-;....::{.,~-g,,--la.;....---o __ 

BILL No_S~I3;....-....::;.J......;;;;;;r~ ___ 

February 10, 1976 

(b) A property tax, levied and collected at the earliest 
time possible, in an amount necessary to pay the 
judgment, except that the levy may not exceed 

mills; or ------
(c) Proceeds from the sale of general obligation bonds 

issued for the purpose of deriving revenue for the 
payment of judgment. Property taxes levied to 
satisfy bonds issued to pay judgment may not exceed 

mills. 

No penalty or interest may be assessed against any governmental 
entity as a result of a delayed payment of an uninsured tort 
liability. 

V. Exemption of Public Property From Execution of a Judgment 
By Attachment. 

Public property exempt from execution. All property 
owned by the state, a county, municipality, taxing district, 
or other political subdivision of the state is exempt from 
attachment or execution. 

Comment: This section would be added to Title 93 as Section 93-
5820.1. Chapter 58 concerns the execution and placing this provision 
at 93-5820.1 would place it at the end of another series of 
exemptions. In addition, section 93-5814 should be amended to 
remove the following language from subsection 10: 

All courthouses, jails, public offices, and buildings, lots, 
grounds, and personal property, the fixtures, furniture, books, 
papers, and appurtenances belonging and pertaining to the 
courthouse, jail, and public offices belonging to any county 
of this state, and all cemeteries, public squares, parks, 
and places, public buildings, town halls, public markets, 
buildings for the use of fire departments and military 
organizations, and the lots and grounds thereto belonging 
and appertaining , owned or held by any town or 
incorporated city, or dedicated by such city or town to 
health, ornament or public use, or for the 'use of any fire 
or military company organized under the laws of the state. 

This monumental sentence fragment covers many of the properties 
concerned but is misplaced in a section primarily concerned with 
exemptions for debtors who are married or heads of families. It 
should therefore be stricken from the statute. 
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Governmental entities immune from suit arising from cOrrupt 
or malicious acts. The state, a county, municipality, 
taxing district, or other political subdivision of the state 
is immune from suit arising from the corrupt or malicious 
acts of its officers, agents or employees. 

Comment: Abrogation of sovereign immunity would normally mean 
the employer of a government employee would be responsible for the 
torts of the employee unless some provision to the contrary 
exists. The subcommittee asked that individuals be made responsible 
for their "own" torts. I interpreted this language to mean torts 
committed on behalf of the employee himself for his own benefit 
rather than trying to draw a distinction between intra and ultra 
vires acts, negligent and non-negligent acts, or discretionary 
and ministerial functions, all of which suffer some inadequacy 
in this area. Given the goals of the tort law system, it is 
reasonable for the employer to stand behind the official except 
to the extent it is proven that acts that were tortious were not 
"honest" mistakes. 

Professor VanAlstyne of UCLA advised the California Legislature 
on this subject that if an official is to maintain liability for 
torts committed as a result of bad-faith action and the state is 
to remain liable for other actions, there must be a way to 
guarantee successful operation of the system and reduction of 
frivolous suits. He proposed the following possible procedural 
techniques: 

1. Require the posting of bonds by Plaintiff to guarantee 
payment of costs and a reasonable attorney's fee. 

2. Limit recovery to actual damages incurred. 

3. Preclude recovery of exemplary or punitive damages. 

4. Establish a rule demanding detailed evidentiary pleading 
in a verified complaint of the facts upon which the claim 
of malice or intentional wrongdoing is predicated. 

5. Place the burden of rebutting the presumption of legality 
and regularity on the Plaintiff. 

This memo has been distributed to all interested parties on the 
mailing lists at the Legislative Council Office. Oral or written 
comments prior to the February 28 meeting date are encouraged. 
All comments received at the Legislative Council Office will be 
provided to subcommittee members. 
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1976 

Note: The population figures below are for 1970. The casefi1ing 
figures are for 1974. 

The cost for each additional judgeship is approximately $28,125 
per year (salary plus fringe benefits) • 

ALTERNATIVE #1 

Remove Treasure County from District 13 and place in District 16. 
Remove Stillwater and Carbon Counties from District 13 and place 

them in District 6. 
Add one (1) judge to District 13; retain two (2) in District 16, 

and one (1) in District 6. 

Before Redistricting: 

Casefi1ings per District -- 3,599 in 13; 591 in 16; 396 in 6. 
Casefi1ings per Judge -- 1,200 in 13; 296 in 16; 396 in 6. 
Area per District -- 12,510 sq. miles in 13; 23,212 in 16; 4,466 

in 6. 
Population per District -- 110,205 in 13; 30,622 in 16: 14,177 

in 6. 

After Redistricting and addition of 1 judge: 

Case filings per District -- 3,168 in 13: 620 in 16; 748 in 6. 
Casefilings per Judge -- 792 in 13; 310 in 16; 748 in 6. 
Area per District -- 7,665 in 13; 24,197 in 16; 8,326 in 6. 
Population per District -- 97,424 in 13: 31,691 in 16: 25,889 

in 6. 

ALTERNATIVE #2 

Remove Treasure and Big Horn Counties from District 13 and place 
in District 16. 

Remove Stillwater and Carbon Counties from District 13 and place 
them in District 6; eliminate District 18 and add Gallatin 
County to District 6. 

Retain three (3) judges in District 13; two (2) in District 16i 
and two (2) in District 6. 

. I 



Before Redistricting: 

See the same section under Alternative #1. 

After Redistricting: 

Casefilings per District -- 2,867 in 13; 921 in 16: 1,714 in 6. 
Casefilings per Judge -- 956 in 13; 461 in 16: 857 in 6. (Adding 

an additional judge to District 13 would make the casefilings 
per judge 717). 

Area per District -- 2,642 in 13: 29,220 in 16; 10,843 in 6. 
Population per District -- 87,367 in 13; 41,748 in 16; 58,394 

in 6. 

ALTERNATIVE # 3 

Remove Treasure and Big Horn Counties from District 13 and add them 
to District 16. 

Remove Garfield and Prairie from District 16 and add them to 
District 7. 

Remove Stillwater and Carbon Counties from District 13 and add 
them to District 6. 

Retain three (3) judges in District 13: two (2) in District 16: 
and one (1) each in District 6 and 7. 

Before Redistricting: 

Casefilings per District -- 3,599 in 13; 591 in 16: 569 in 7: 
396 in 6. 

Casefi1ings per Judge -- 1,200 in 13: 296 in 16; 569 in 7; 396 
in 6. 

Area per District -- 12,510 in 13: 23,212 in 16: 7,946 in 7; 
4,466 in 6 . 

Population per District -- 110,205 in 13; 30,622 in 16: 25,446 
in 7; 14,177 in 6. 

After Redistricting: 

Casefi1ings per District -- 2,867 in 13; 885 in 16: 605 in 7: 
748 in 6. 

Casefi1ings per Judge -- 956 in 13: 443 in 16; 605 in 7: 748 
in 6. 

Area per District -- 2,642 in 13; 23,035 in 16: 14,131 in 7; 
8,326 in 6. 

Population per District -- 87,367 in 13; 38,200 in 16; 28,994 in 7; 
25,889 in 6. 
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Move Broadwater County from District 1 to District 18. 
Add one (1) judge to District 18. 

Before Redistricting: 

Casefi1ings per District -- 1,360* in 1; 966 in 18. 
Casefilings per Judge -- 680* in 1; 966 in 18. 
Area per District -- 4,669 in 1; 2,517 in 18. 
Population per District -- 35,807 in 1; 32,505 in 18. 

After Redistricting and addition of 1 judge: 

Casefi1ings per District -- 1,230 in 1; 1,096* in 18. 
Casefilings per Judge -- 615 in 1; 548* in 18. 
Area per District -- 3,476 in Ii 3,710 in 18. 
Population per District -- 33,281 in Ii 35,031 in 18. 

* Assumes 130 casefilings in Broadwater County. 

ALTERNATIVE #5 

Remove Jefferson from District 5 and place in District 1. 
Eliminate District 18 and place Gallatin in District 5. 
Add one (1) judge each to District 1 and District 5. 

Before Redistricting: 

Casefilings per District -- 1,360* in 1; 449 in 5i 966 in 18. 
Casefilings per Judge -- 680 in Ii 449 in 5; 966 in 18. 
Area per District -- 4,669 in 1; 10,731 in 5; 2,517 in 18. 
Population per District -- 35,807 in 1, 18,439 in 5; 32,505 in 18. 

After Redistricting and addition of 2 judges: 

,Casefilings per District -- 1,511* in 1; 1,415 in 5. 
Casefi1ings per Judge -- 504 in 1; 708 in 5. 
Area per District -- 6,321 in 1; 11,605 in 5. 
Population per District -- 41,045 in 1; 45,706 in 5. 

* Assumes 130 casefilings in Broadwater County. 

ALTERNATIVE # 6 

Remove Sanders and Lake Counties from District 4 and add to 
District 11. 

Add one (1) judge to District 11. 



~efore Redistricting: 

Casefi1ings per District -- 3,623* in 4: 2,049 in 11. 
Casefi1ings per Judge -- 1,208 in 4; 1,025 in 11. 
Area per District -- 10,509 in 4; 8,851 in 11. 
Population per District -- 97,168 in 4; 57,523 in 11. 

After Redistricting and addition of judge: 

Casefi1ings per District -- 2,832* in 4; 2,840 in 11. 
Casefi1ings per Judge -- 944 ~n 4; 946 in 11. 
Area per District -- 6,237 in 4; 13,123 in 11. 
population per District -- 75,630 in 4; 79,061 in 11. 

* Assumes 2,200 casefi1ings in Missoula County. 

ALTERNATIVE #7 

Remove Chouteau from District 8 and place in District 10. 

Before Redistricting: 

Casefi1ings per District -- 2,910 in 8; 301 in 10. 
Casefi1ings per Judge -- 970 in 8; 301 in 10. 
Area per District -- 6,588 in 8; 7,777 in 10. 
Population per District -- 88,277 in 8; 15,953 in 10. 

After Redistricting: 

Casefi1ings per District -- 2,602 in 8; 455 in 10. 
Casefi1ings per Judge -- 867 in 8; 455 in 10 
Area Per District -- 2,661 in 8; 11,704 in 10. 
Population per District -- 81,804 in 8; 22,426 in 10. 

ALTERNATIVE #8 

Remove Chouteau from District 8 and add it to District 12. 

Before Redistricting: 

Casefi1ings per District -- 2,910 in 8; 699 in 12. 
Casefi1ings per Judge -- 970 in 8; 699 in 12. 
Area Per District -- 6,588 in 8; 8,631 in 12. 
population per District -- 88,277 in 8; 26,444 in 12. 

After Redistricting: 

Casefi1ings per District -- 2,602 in 8; 853 in 12. 
Casefi1ings per Judge -- 867 in 8; 853 in 12. 
Area per District -- 2,661 in 8; 12,558 in 12. 
Population per District -- 81,804 in 8; 32,917 in 12. 
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RE: Courts Planning Proposal 

Need 

Saturday's Judiciary Subcommittee will consider staff-developed 
alternatives for the Judicial Branch in the areas of judicial 
districting, courts management, disqualification rules, etc. 
Its study is based on a 1975 legislative resolution to review 
Montana's judicial districts. The subcommittee found the factors 
affecting judicial districts so complex and varied that its 
review necessarily considered several additional areas. This 
review process has probably been more complete than any previous 
legislative analysis of Montana's JUdicial Branch. But those 
who became involved in the review, would be first to point out 
the dearth of judicial information on which to base either 
knowing_ changes or assured solutions. 

This experience cries for the analysis and statistical 
information a planning process comprises. Put simply, we need 
to know first where we are before we can chart our course for 
where we should be. At least one alternative mentioned during 
discussion of each subcommittee-studied area suggested the 
subcommittee defer the particular problem to the Court for its 
court administrator to research preliminary to its formulating 
a recommendation. Possibly the alternative is for the Montana 
Judiciary to again become the victim of legislative good 
intentions. For some past judicial statute changes cannot be 
said to have enhanced the court systems' overall efficiency and 
economy. Witness Montana's 18 judicial districts which have 
unequal caseloads, unequal mileage between courts, unequal 
numbers of judges, unequal trial timeliness, unequal research 
facilities and personnel, and unequal numbers of other support 
facilities and persons. 



Urgency 

If the subcommittee is willing to seek the knowfng 
recommendations of the Judiciary, should we not expeditiously 
proceed with a courts planning project to develop such knowing 
recommendations? 

Just as the Chief Justice is the chief budget officer for 
Montana's Judicial Branch, usual management hierarchies would 
consider him the chief planner for the Judicial Branch. Until 
the court administrator project began (October 1975) he had no 
management/research staff to lay groundwork for judicial 
planning. The matter is compounded by each district judge who 
holds his different view of Montana's court problems. So to 
insure that any solution addresses more than just one judge's 
problem requires cooperative analysis and synthesis. Even now 
the court administrator and research assistant are only thinly 
spread over the basics essential to the planning process. And 
the results of their work at the current two-staff effort is 
too slow to help the Court plan to meet these problems with 
knowing recommendations before the 1977 Legislature convenes. 

In November the Montana Board of Crime Control reported 
discretionary money was available for courts planning projects. 
I relayed that information to the Chief Justice, suggesting it 
might bear further scrutiny. 

At the Chief's suggestion, I informed the Crime Control Board 
that the Court might be interested in pursuing discretionary 
funds for a court planning project. But in that the court 
administrator project was just underway, many other urgent 
matters first had to be attended. 

I discussed courts planning again with the Chief Justice in 
late January, after discovering minor financial report 
irregularities (Exhibit ), and suggesting some possible 
solutions. At that time I suggested a courts planning unit 
could include an internal auditor, who would be directly 
responsible to the Chief and could help develop the financial 
information base about the Judiciary. This would be an essential 
corollary to uniform, accurate judicial statistics. 

About this same time the court administrator project began 
preparing for a statistical collecting and reporting effort 
(Exhibit ). This, properly carried out, would collect monthly 
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trial court statistics in Montana, thereby providing an 
information base on which planning could begin. The problem 
with the current statistical collecting and reporting effort 
is that it only begins January 1976 and goes forward. It 
will not offer a historical base covering the past several 
years. Therefore, a courts planning effort could provide a 
one-shot effort in collecting uniform judicial statistics 
over the past several years, as well as snythesizing and 
recording them as a logical base for developing knowing courts 
recommendations. 

Approach 

Courts planning would follow the philosophy that the Chief 
Justice is the chief planning officer for the Judicial Branch. 
It requires a Courts Planning Commission comprised of judges 
and lawyers who would spend approximately two days every other 
month reviewing staff work and developing· recommendations for 
the Supreme Court. This in turn, would offer a knowledgeable 
basis for requests of the next legislative session aimed at 
improving efficiency and economy of Judicial Branch operations. 
(Suggesting that the economy of the Judicial Branch would be 
improved is not to suggest the cost of the Judiciary to the 
state General Fund would be reduced. For instance, one likely 
recommendation may be that the state General Fund actually 
pick up more of the cost of District Court operations, because 
by relieving the counties of judicial costs it could help 
equalize the cost of justice across the state.) 

The Courts Planning Commission might comprise representatives* 
of the following judicial and court officer organizations: 

Chief Justice - chief planner 
Associate Justice c(appointed by Chief Justice) 
President, Montana Judges' Association (elected) 
Chairman, Montana Judges' Legislative Committee 

(appointed by President - MJA) 
CLC Commissioners, Montana Judges' Association 

(elected-at-large by MJA) 
President, Montana Magistrates' Association 

(elected) 
CLC Commissioner, Montana Magistrates' Association 

(elected-at-large) 

*Citizen participation occurs either during formal commission 
hearings or when the Legislature acts on Judicial recommendations. 
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President, State Bar of Montana (elected) 
President, County Attorneys' Association (elected) 
President, Montana Trial Lawyers (elected) 
Chairman, Judicial Standards Commission (appointed 

by Chief Justice) 
Chairman, Lower Courts Commission (appointed by 

Chief Justice) 
Dean, University of Montana Law School (appointed 

by Reagants) 

1) Clerks of Court, Attorney General, optional 
2) Court administrator could serve as commission 

secretary. 

Budget 

The Chief Justice and the Courts Planning Commission would 
require some staff, likely a planner/statistician, a budget 
evaluator/internal auditor, and a program evaluator/research 
assistant (please see Exhibit ), as well as parttime summer 
help to accomplish the initial caseload surveys and a parttime 
secretary to expedite the flow of paper and reports from the 
staff to the commission. This could be included in a budget 
request to the Law Enforcement Assistance Administration for 
an $80,000 discretionary courts planning grant for each of the 
next two years. 

One requirement is that the Court would request the next 
Legislature to continue the Court's planning function with a 
state General Fund appropriation. 

A suggested budget would provide $51,750 for personnel 
including a court's planner/statistician at $13,000 a year, a 
budget evaluator/internal auditor at $12,000 a year, planning 
evaluator/research assistant at $11,000 a year, three survey 
speCialists at $150/week for ten weeks of the summer session 
for a total of $4,500 for the summer, and a half-time secretary 
for $4,500. Total salaries and benefits, figured at 15 
percent, would equal $51,750. These are low salaries 
nationally, but in that the burden of final evaluation of data 
and initiation of recommendation would fallon the Courts 
Planning Commission, support personnel at these levels would 
only provide the necessary input to the commission without 
requiring the stature or experience to lead it. These salaries 
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SENATE JUDICIARY 

EXHIBIT NO. 3 ; ~ 
DATE ~ -;)./p -

BILL NO. 58 -;)->-
also would fit the Montana JUdicial Branch existing salaries 
structure. 

Consultant services ($1,250) are requested to include two-
day visits from the court planner or court administrators 
of five nearby states, North Dakota, South Dakota, Wyoming, 
Colorado and Idaho. Each of these states has been ahead of 
Montana in court administration and courts planning so visits 
by their key personnel to Montana would lend sufficient outside 
expertise to the Montana effort to assure its productivity and 
accuracy without subverting the Montana style. These five are 
figured at $125 a day, two days each visit. 

Travel and per diem covers ten courts' planning commissioners, 
six two-day meetings, and an average per meeting mileage, 
meals and lodging of $115. 13 commissioners are planned total, 
but only 10 would be involved in out-of-residency travel. 
There is also a figure for three one-week staff training 
sessions, at $600 each, and the survey specialists and 
professional staff at 60 days each and staff at 40 days each, 
average of $37/day for 100 miles a day, meals and lodging. 

Equipment required (costing $2,400) will include desks, 
executive chairs, visitor chairs, files, bookshelves, etc., as 
necessary, for the three staff who would be covered under the 
two-year project at approximately $400 to outfit each of the 
three staff persons. We would need to add one selectric 
typewriter ($400) and at least one additional 1450-8 option 
calculator ($600) on a lease-purchase agreement. 

Operating expenses ($4,200): Communications would require 
possibly an average of $30 per month for postage and $70 per 
month for phone. Office supplies and materials (general) would 
be about $80 a month, printing of forms approximately $600 
(these are statistical and financial reporting forms) and 
printing of a final report to the Judiciary, the Legislature, 
and the people. Other expenses would include subscriptions, 
conference fees, and tuition for staff training, approximately 
$1,000 for that first year. 

This amounts to a $79,500 project. The L.E.A.A.'s share 
would be $71,550, and'the Court would be required to match 
that with $7,950, a 9 to 1 match ratio. 
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Action Required 

If this general approach meets with the Supreme Court's 
approval, we should formally notify the Montana Board of 
Crime Control of our intention, subject to Chief Justice 
James T. Harrison's modifications upon his return to the 
bench. We must make a cammitment shortly, I am told, or 
there may be no discretionary funds left for courts 
planning in Montana. Incidentally, North Dakota has thus 
far received the largest courts planning grant at $125,000/ 
year for each of two years. 

-6-



Brief Position Title Descriptions 

1) Courts Planner/Statistician: 

SENATE JUDICIARY 

EXHIBIT NO. 3 
DATE. ~---~";;;'-~---!~l"---

BILL NO. SB - d- .;>-

Develops and proposes strategies and plans that will 
enable the courts to function more efficiently and to 
provide more effective justice, through uniform development 
and accurate analysis of the courts system statistical 
information base. Considerable education and experience in 
government planning and management. 

2) Budget Evaluator/Internal Auditor: 

Assists Courts throughout the state in budget preparation 
and budget requests. Evaluates prior judicial costs, 
recommends financial management standards, shows how to 
carry out court-approved standards. 

J) Research Assistant/Evaluator:. 

Conducts research in court planning and management 
matters, develops narratives to report statistical and 
financial information, aids commission in drafting 
recommendations. Requires broad educational base, emphasis 
in public administration. 



PROPOSED COURTS PLANNING PROJECT BUDGET 

A PERSONNEL 
Professional positions 3 $ 36.000 
Paraprofessionals 3-6 parttime 9,000 

Employee Fringe Benefits at 15% 6,750 
Total $ 51,750 I '---.-

B CONSULTANT SERVICES 

10 days court planners at S125/dav $ 1,250 

Total $ 1,250 I 

c. TRAVEL and PER DIEM 
courts Planninq Commission me@t~nos $ 6,900 
Staff training and supervisor~ 6,340 
Field Survey 6,660 

Total $ 19,900 I 

D. EQUIPMENT 

Office furniture for 3 professic:n:lal: $ 1.2QO 
Electric Typewriter - 400 
1450-8 option calculator 600 

Total $ 2,400 I 

E. OPERATING EXPENSE 

Communications $ 1 200 
Office supplies, materials &]:)rintinq 2.000 
Other expenses 1,000 

Total $ 4,200 I 

F. Total ProJect Budget (Combine totals of A,B,C,D,E above) [$ 79£500 ] 

c. MBCe Share of Total Project Budget ~% Dollar Amount 1$ 71£550 

H. Applicant Share of Total Project Budget ..l!L-.% Dollnr" Amount 1$ 7,950 

IITI 
'~~----~~------------~-,------------~~------------~~-------------

I lFOR MBCCII I II I II I _ USE ON L Y _ F _ S L 



SENATE JUQICIARY 

SUBCOMMITTEE ON JUDICIARY 

EXHIBIT No.:--3~~...,-.. __ 
DATE.. ~-;)-~-!Z -
BIll NO. 58 - d- d--

Minutes of the May 8, 1976 Meeting 

The meeting of the Subcommittee on Judiciary was called to order 

... =n:--

by Senator Thomas E. Towe, Chairman, at 9:00 a.m., in Room 432, 
State Capitol, Helena, Montana. All members of the subcommittee 
were present with the exception of Senator Drake and Representative 
Vincent, who were excused. 

Also present at the meeting were: Virginia Griffing, Data Systems 
Specialist, Courts Planner, Montana Board of Crime Control, Ken 
Curtiss, Board of Crime Control; Ray Stewart, Court Administrator, 
Supreme Court; Justice John C. Harrison, Supreme Court; Judge Edward 
Dussault, 4th Judicial District; Judge Gordon Bennett, 1st Judicial 
District; Arnold C. Kuenning, Independent Insurance Agents of Montana; 
Tom Maddox, Independent Insurance Agents of Montana; Lee Heiman, 
Local Government Commission; Dean Zinnecker, Montana Association 
of Counties; Professor Ellis Waldron, Department of Political 
Science, University of Montana. 

Mr. Hargesheimer distributed copies of the second half of the draft 
of the final report. He proposed that when the committee concluded 
its deliberations, he will complete the section on committee delib
erations and mail it to committee members for their approval. 
He pointed out that there is a need for a system of on-going reporting 
on judicial data. It is almost impossible for the legislature to 
consider year after year and session after session what to do about 
the judicial districts. It was in 1929 that the legislature last 
commissioned a study of the judicial districts. It was also the last 
time that a real Teorganization of the judicial districts occurred. 
A special legislative committee that was commissioned at that time 
also recommended that a permanent committee be established for the 
purpose of collecting and reporting statistics. That recommendation 
was not heeded or passed and we do not have any agency in Montana 
collecting judicial statistics. 

Mr. Hargesheimer then distributed copies of bills drafted for con
sideration for the committee. The first bill would establish the 
office of court administrator; the second would appropriate funds 
for law clerk and secretarial assistance for district judges; the 
third would amend sections 59-904 and 93-1906 to provide that the 
state pay the salaries and travel and lodging expenses of court 
reporters. Mr. Hargesheimer pointed out that the third bill has 
some problems, especially the second section (93-1906) because the 
o:r:iginal_.sta±:ute:':'.determining the court reporter' s salary, etc., is 
not entirely clear. 

Another bill would amend sections 93-301 and 93-302 to alter certain 
judicial district boundaries and to change the number of judges in 
certain judicial districts. 



One other bill would provide that the chief justice report to the 
legislature upon the business transacted by all the courts. Three 
alternative possibilities were suggested to accomplish this. Mr. 
Hargesheimer said he had consulted with Chief Justice Harrison on 
this proposed bill, and he suggested the committee consider saying 
something like "within sixty (60) days after the legislature con
venes" concerning statistical reports. 

The final bill would provide some manner of judicial training for 
appellate and trial judges. Mr. Hargesheimer stated that a number 
of judges responding to the survey commented that they felt this 
was very important. Next to salaries, many of them thought it was 
the second most important thing. Twenty states mandate this training. 

Senator Towe asked if the material sent out earlier would be the 
first half of the committee study and the material given to the 
committee today would be the second half of the report. Mr. 
Hargesheimer said yes. 

Senator Towe then introduced Judge Bennett, Justice Harrison, 
Judge Dussault, Ellis Waldron, Ray Stewart, Virginia Griffing, 
and Ken Curtiss. 

Virginia Griffing from the Crime Control Board reported to the 
committee on studies they are doing in connection with the mandate 
of the Board of Crime Control to improve the criminal justice 
system in the state. She said they will look at court functions and 
see in what way they can be of assistance to the judicial branch, 
mainly in terms of money, also in terms of technical assistance. 
One of the things looked at this year in conjunction with this 
committee is legal research in Montana. It seems to have become 
clear that this is one of the needs that has been expressed by 
the district court judges, as well as by prosecutors and defenders 
and, to a certain degree, by lower court judges~ She continued, 
I don't know how many of you are familiar with the essential part 
legal research plays in the quality of justice generally and the 
amount of time that it takes. I might mention that legal research 
is important at every stage of the court proceeding, especially 
when one is dealing with a complex legal problem. In order to 
have adequate legal research you have to have an adequate law 
library. What is or is not an adequate law library may be a 
matter of dispute to some extent, but it seems to be clear that 
they are only two reasonably good law libraries in Montana that are 
not in private firms. One is at the University Law School in 
Missoula and the other is in the capitol here. An adequate col
lection probably runs to 100,000 volumes. The updating cost is 
quite high because you get supplements coming in every time a case 
is decided anywhere. The updating costs alone at the University 
of Montana library are about $50,000 a year. Some special expertise 
is necessary to run a law library. It requires a law librarian, 
someone specially trained to handle the kinds of requests -
obviously, to use the resources of this library by a judge or 
prosecutor or defender, either the attorney or the judge has to 
do the research himself, which takes considerable time and takes 
a reasonably good law library or even someone to do it for him. 
What is happening in Montana is that the existing resources for 
legal research are minimal. The judges with the heaviest caseloads 
probably do have access to better libraries than those who have 
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lower caseloads. On the other hand, those who have heavier case
loads have very little time for legal research. Either way you 
look at it, the legal research problem is a severe one. There is 
a gap in Montana. The county libraries are, I think with slight 
exaggeration, inadequate. 

In response to a questionnaire that we sent out, and to other surveys 
we carried out, about twenty-five people have had about three 
meetings in regard to legal research assistance. The things that 
we have been talking about, direct manpower assistance, it also 
becomes increasing clear that a law clerk is not going to do a lot 
of good to a judge or even a law intern to a prosecutor or defender 
in an area where the law library itself is inadequate. 

There needs to be an inventory and survey of county law libraries 
and the legal research assistance that is available. In addition 
to case load, we are talking about law explosion where more and 
more procedures are required. This adds to whatever problem existed 
in the past. 

There are several means of filling this gap, looking at improved 
resources available to judges, prosecutors and defenders. One is 
a provision of clerks or researchers and adequate law libraries 
and adequately trained law librarians. For example, Maryland gives 
$20,000 a year to each of its rural law libraries for four years 
with the agreement from the county that they will pick up the up
dating services. That way you get a reasonably good law library. 
There are private research organizations for any lawyer, public 
or private. These usually charge about $15 an hour. There is a 
law school research project in Montana and there are similiar ones 
in almost every state where a lawyer may write a request to the law 
school and some student, if he has time, or if he is assigned to 
the job, will produce a memorandum. The fourth thing we have been 
looking at, which is something new in the United States but seems 
to be developing a great deal of interest, is a legal information 
center. The first one, and in my opinion the best, was developed 
at Creighton University Law School at Omaha, Nebraska. Nebraska 
has much the same kind of difficulties in legal research problems 
that we do. They have 93 counties instead of 56, and so'the 
resources per county are sometimes even smaller than they are here. 
The Legal Information Center serves 91 of the counties. It provides 
a toll-free hot line for judges, prosecutors or defenders in the 
criminal justice area. The center employs two or three staff 
members and about 14 law students who respond to queries with a 
memorandum or with raw materials, say xeroxes of cases, articles, 
etc., or pro and con memorandum and neutral memorandum, or 
memorandum that takes a point of view. They do not intend to, nor 
do they ever write a brief for an attorney. They simply give him 
the sources that are available, the minority and majority views 
of a certain question, and if he wants more material he can find 
that. This is a free service; they put out a newsletter. They 
have a highly organized intake and output system. This has been in 
operation since July, 1974, and has responded to over 1,000 in
quiries. The memoranda they produce are then available to any-
body who has the same kind of question through a bibliography that 
is published by the center. SENATE JUDICIARY 
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Another possibility is the kind of thing that is run by the Royal 
Crime and Justice Institute in Minnesota which is connected to the 
law school but does not use student help. It uses full-time lawyer
clerk assistance. The Minnesota operation involves only lower court 
judges. 

A third operation is run by the Missouri bar, which is a service 
to all members of the bar. It is based on an automated legal 
research system which, upon making the proper query, brings up the 
full text of all the cases that have to do with the questions that 
are asked. A legal information center like the one at Creighton 
could,_.and in my view should, also include an automated legal 
research component. West, the largest publisher of textbooks and 
lawbooks of all kinds, has a system on-line now. It has to be 
based on a good law library which is different from the Lexis 
system. However, it brings up headnotes, it brings up citations, 
it does pretty much its own shepherdizing. The people who have 
used it that I have talked to have been very pleased at the amount 
of speed that it gives to a search on a legal question. Basically, 
what it does is lead you into the materials. It does not answer 
the question. 

Lexis is a computerized system with a video terminal, and a printer. 
It has the key words highlighted on the tube. 

If that were in Montana, would there be one outlet or several out
lets? Ms. Griffing said the system costs $125,000 a year. The 
Object is to supercede a need for a law library. 

She went on to say that there are probably 15 other state operations 
in Montana that are going to automated information retrieval. One 
of the considerations it would seem sensible to look at is that 
when one moves into the area of automated information retrieval, 
it would seem to make sense that the hardware involved be compatible; 
that we try to consolidate it as much as possible. Somewhere down 
the road one might look at a state central information center. 

You could not use SIRS if you brought in Lexis, but Westlaw could 
use the same kind of terminal. Westlaw costs $30,000 - $35,000 a 
year, or $1,200 a month and $250 a query. Apparently it takes very 
little training. 

Ms. Griffing stated that they are looking at estimates of cost of 
the project, and it appears that you could run such a service for 
around $100,000 a year, about the kind of costs you are looking at 
for law clerks. She pointed out that there are several possible 
sources of funding, and their final meeting is on May 21 to try to 
determine or choose among the alternatives. She invited members 
of the subcommittee to attend that meeting. 

Senator Towe observed that this is probably beyond the subcommittee's 
scope, but they may want to make a recommendation in that direction. 

Judge Bennett commented that he thought a system such as this would 
be particularly useful in the outlying areas of Montana, although 
it would also be useful in urban areas. 
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Judge Dussault observed that this subject is up for discussion at 
the Five-State Judicial Conference in Coeur d'Alene. 

Representative Huennekens felt that the committee should consider 
an approach to redesign the judicial district system. He proposed 
that the committee think a little bit further on the question of 
really doing something about judicial districts. 

Senator Towe reminded the committee that the original decision they 
did make was that they would not make an overall change in the 
districts, but he added that he thought it would be proper to reopen 
that discussion. However, he felt that the study would be doomed 
to defeat if the committee followed Representative Huennekens' 
approach. He said he would like to see the committee put in some 
band-aid approaches--adding some judges where there have to be 
judges and indicate in the report, perhaps in a separate bill or 
a separate resolution, that the committee feels more information 
should be obtained for a more major overhaul in the future. 

Judge Bennett inquired what kind of statistics will be available by 
the first of January. Ray Stewart replied that he could not answer 
that right now, but that they have three proposals before the 
Supreme Court and when their will is known, he will move. What they 
propose, however, is that they go to a clerk of court case-reporting 
system to Helena so they know the kinds of cases being filed, the 
date they filed on, when they are disposed, how they are disposed, 
the date they are disposed, so they can see two or three kinds of 
things--what judge is trying what cases, how many cases, what kinds 
of cases and how long it is taking the cases to get tried. There 
is a provision to see if the attorneys are causing the delays, 
which attorneys are doing it. 

They plan to go back through last July, so by January they will 
have statistics for one and one-half fiscal years. This has not 
been decided by the Court yet either, but we are proposing that 
we have our reporting coincide with the fiscal years because that 
is the financial base of information that the legislature or judges 
have to make decisions on. 

Mr. Stewart went on to say that they have modeled their draft after 
the North Dakota system which has been in operation for about two 
years and has proved successful and also acceptable to the judges. 
We have provisionally proposed another approach which our clerks 
of court told us flat out they did not want to do. We have taken 
a 1800 turn from where we started at their request. What we have 
requested the Court to approve now is a tentative approach that 
the courts would try for a month and we get their response and 
then make the necessary modifications. The second part of it is 
we have some money left over in the court administration that we 
are asking to spend on summer interns who would go around training 
the clerks of court on how to use the new system and collect last 
year's data. 

Senator Cetrone stated that he agreed with Representative Huennekens. 
He felt the most important and significant aspects of what the 
committee is doing would fall in the area of setting up a court 
administrator, setting up a method by which dist~~4~~R~udges 
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regularly get together and discuss problems. He also stated that 
he agreed with Senator Towe that we should solve the problems in 
the areas of most pressing need at this time, and also set up 
a basis for solving problems permanently at a future time. 

Justice Harrison felt that it should be impressed upon the judiciary 
that there is a need for a change. Representative Huennekens said 
he thought it is possible to write a bill for district changes so 
that, even if in the committee and the legislative process it 
would be amended, the bill would not necessarily be lost. He felt 
the matter of additional judges could be handled separately in 
that bill. Representative Anderson agreed with Representative 
Huennekens and said that the committee would also be laying the 
foundation through the coordinator for the future of these districts. 

Senator Towe said he did not see the committee successfully changing 
the boundaries at this time unless we have the judiciary and the 
bar-behind us. He said he did not feel that they are behind any 
one system at all. He did feel, however, that the committee can 
make some changes that will help a great deal, and he would not 
want to jeopardize those changes and make all the actions of the 
committee unpopular by trying to change those boundaries. 

Representative Huennekens withdrew his suggestion. 

The committee then considered tentative recommendations regarding 
district courts. Judge Dussault commented that the Judges Association 
Legislative Committee would go along with adding a judge to the 
13th Judicial District; they would go along with adding a judge to 
the 18th Judicial District providing that the appointment does not 
become effective until two years from now because- the county has 
to prepare an addition to the courthouse for chambers; there was 
no recommendation from the association relating to adding one judge 
to the 11th Judicial District and requiring him to reside in 
Lincoln County. Judge Dussault did suggest that there might be some 
problems in stating that the judge has to reside in Libby -- it 
may be unconstitutional. 

Representative Huennekens moved that a 19th Judicial district be 
created consisting of Lincoln and Sanders County. The motion 
carried unanimously. 

Representative Huennekens moved that one judge be added to the 13th 
Judicial District, the law to take effect on July 1, 1977, and the 
vacancy to be filled by gubernatorial appointment according to law. 
The motion carried. 

Representative Lory moved that a bill be introduced creating a new 
judgeship in the 18th Judicial District on July 1, 1978, The motion 
carried. 

Regarding the recommendation that Treasure County be removed from 
the 13th District and placed in the 16th District, Justice Harrison 
felt it should be left to the Supreme Court to decide how often 
the judges in that district should have law and motion days; as it 
stands now, the judge is scheduled to visit Hysham once every six 
months, and there have been complaints because of this. 
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Senator Towe suggested that no action be taken on this matter 
at this time, but perhaps with a letter to the Supreme Court 
asking if they could look into the matter of whether or not there 
is in fact a problem of not sufficient attention being given to 
Treasure County. Representative Huennekens moved that the committee 
not follow the tentative conclusion made on moving Treasure County 
from the 13th District to the 16th District, but instead write a 
letter to the Supreme Court requesting them to look into whether 
or not there is a problem of judges not visiting Treasure County 
freq~ently. The motion carried. Senator Towe requested Mr. 
Hargesheimer to draft such a letter. 

The next item on the agenda was that salaries and travel expenses of 
court reporters be paid by the State. 

Ms. Griffing noted that there are audio recordings in courtrooms 
and computer-assisted transcriptions that are taking the place of 
the court reporter. She said this is one of the current trends that 
might be considered by the committee and that she has a great deal 
of reference material on this if the committee would like to have it. 

The committee discussed various aspects of the recommendation that 
salaries and travel expenses of court reporters be paid by the State. 
Representative Huennekens moved that the state take over the matter 
of payment of salaries and travel of court reporters, and that hours 
of employment be determined by the district judge for whom the court 
reporter works; and that with respect to the assignment to the personnel 
classification schedule, additional research be conducted. The motion 
carried. 

The next item for discussion was legislation to provide $100,000 
to the Supreme Court to fund law clerks and secretarial assistance 
to district judges who request such assistance. The Supreme Court 
would determine the validity of each request for such assistance. 
Mr. Stewart presented an estimate of the cost of this program in an 
amount of $600,000 based upon 20 law clerks and 20 secretaries. It 
was pointed out that this amount could probably be halved if a legal 
information center were established. 

Representative Huennekens observed that until a decision is made on 
the legal research information project, it would be difficult to 
arrive at anything positive regarding law clerks. He said he 
thought the committee could deal with the secretary part now. 

Senator Towe suggested setting up a fund which would make available 
law clerks to judges who requested them. 

Representative Huennekens moved that the law clerk item be stricken, 
and that the sum be maintained at $100,000 per year and be restricted 
to secretarial assistance, and defer action on court reporters until 
later. 

Senator Turnage said he would like to hear from the judges after 
they have had a chance to discuss this. Judge Dussault said the 
judges are meeting with the bar in Livingston and are hoping to 
take a poll of the judges who are going to the Five-State Conference 
during July; maybe the judges can meet at that ti~~~Ugffi~ss these 
matters. ~ 
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There was some discussion concerning county commissioners' reaction 
to the appropriation of $100,000. It was suggested ~~at if this 
amount were available, the county commissioners might want to let 
the state take over. Justice Harrison said that if the allocating 
of this $100,000 would be discretionary with the Supreme Court 
that would do away with the pressure on the county commissioners. 

Senator Towe requested that Judge Dussault corne back with a firm 
recommendation from the judges. The motion carried. 

The last item for discussion in this category was the bill draft 
providing for a court administrator. 

Mr. Hargesheimer relayed comments of Chief Justice Harrison. He 
said the Chief Justice has no quarrel with the bill. Associate 
Justice Harrison felt that the majority of the Court feels this 
legislation is really not necessary. He stated they could do 
this within rules of the Court and handle it on their own. Mr. 
Stewart said the Chief Justice also felt that it is not really 
necessary. 

Chief Justice Harrison asked that the committee consider rewording 
Section 3(4) to read "perform such other duties as the chief 
justice may assign" or "perform such other duties as the supreme 
court may assign" rather than divide that authority. He also 
suggested that Section 4, second sentence, be changed to read 
"prohibited from scheduling the calendars of all judges." 

Senator Turnage suggested that the bill consist of one sentence 
as follows: "There is hereby established a court administrator," 
and leave all the rest out because under the constitution the 
Supreme Court has powers of administration. This would just 
create a statutory position. 

Representative Huennekens moved that the words "the chief justice 
and" be stricken from Section 3(4) of the draft bill. The motion 
carried. 

Senator Towe Proposed that Section 3(2) be amended by adding after 
the word "courts" the following words: "and to make such information 
available to the legislature upon request." It was so moved. The 
motion carried. 

Representative Lory moved that Section 4 be deleted. As a sub
stitute motion, Senator Cetrone moved that Section 4 be left in 
and a severability clause be added. Representative Huennekens 
was opposed to leaving Section 4 in. Senator Towe divided the 
motion. Senator Cetrone's motion was to leave Section 4 in. A 
roll call vote was requested. The motion failed on a tie vote. 
The second part of the motion was to add a severability clause 
as Section 7. The motion carried. 

Representative Lory's motion that Section 4 be deleted carried on 
a roll call vote, 4-2. 

Representative Lory moved that the draft as amended be approved. 
The motion carried. 
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Professor Ellis Waldron presented a statement to the committee 
(copy attached) • 

He recommended that one sentence be added to the judicial ballot 
statute as follows: 

"Section 23-4510.3. The ballot for any supreme court 
justice or district judge who is unopposed for re
election will provide the opportunity for the voter 
to vote either "YES" or "NO" without regard to the 
department or office sought within the court." 

After some discussion, the committee recessed for lunch at 1:15 p.m. 

The meeting reconvened at 2:15 p.m. The first order of business 
was sovereign immunity. 

Mr~ Heiman from the Commission on Local Government advised the 
committee that the proposed local government code will define 
"governing body" down through all branches of government. Senator 
Turnage then moved to strike the word IIlegislative ll in the first 
sentence of Paragraph 2, Section III. 

In discussing satisfaction of final judgments by counties, 
municipalities, taxing districts, or other political subdivisions, 
the committee decided the goal is to give to local government the 
authority to use any legally available funds to satisfy a judgement 
against it. It was argued that the local government should be 
given the option of deciding what money can be used without 
jeopardizing normal operation. 

Tom Maddox called to the committee's attention that they had 
oversimplified this and jumped from insurance into the judgment 
area. When you get to the judgment area you have said a court 
action has occurred. Under "Insurance" a couple of things could 
occur; one, a settlement could occur which is within the insurance 
and could be happily satisfied provided you have first dollar 
coverage. You have overlooked the satisfying of the deductible 
area. Senator Towe said he thought the answer to this would be 
a separate section. He suggested that this be noted and considered 
at a later time. 

Senator Towe suggested that Mr. Person check with the bonding 
companies to see whether bonds to satisfy a judgment could be 
sold without a vote of the people. 

After further discussion, the committee moved to adopt the following 
language in Section IV: 

IV. How Judgment Against Governmental Entities May be Satisfied. 

~e~~ judgments against governmental entities except state -
how satisfied. (1) A county, municipality, taxing district, 
or other political subdivision of the state shall satisfy 
a final judgment out of funds that may be available from 
the following sources: 

(a) Insurance; 
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(b) The general fund or any other funds legally available 
to the governing bodYi 

(c) A property tax, collected by a special levy in additio. 
to any other levy authorized by law, in an amount necessary to pay 
any unpaid portion of the judgment, except that such levy may not 
exceed 10 mills; or 

(d) Proceeds from the sale of bonds, issued for the pur?ose 
of deriving revenue for the payment of the judgment. The governlng 
body is hereby authorized to issue such bonds. Property taxes may 
be levied to amortize such bonds, provided the levy for payment of 
any such bonds or judgments may not exceed, in the aggregate, 10 
mills annually. 

No penalty or interest may be assessed against any governmental 
entity as a result of a delayed payment of judgment liability. 

In discussing (V), Senator Towe asked Mr. Maddox if he would 
research the question of whether or not "private property" should 
be enumerated in this section. 

After this discussion, (V) was amended to read as follows: 

V. Exemption of Public Property From Attachment and Execution 
of a Judgment by Attachment. 

(1) Public property exempt from attachment or execution. 
All property owned by the state, a county, municipality, 
taxing district, or other political subdivision of ~~e 
state is exempt from attachment or execution. 

Section 93-5814 (10) was left as is. 

The committee decided they would not use the language in (VI) 
Liability of Individuals for Their Own Torts as no legislation 
is needed to accomplish it. 

Limitation of Attorney Fees 

Mr. Person summarized his memo on attorney fees for ~~e committee. 
He pointed out that there are a broad range of possibilities. He 
mentioned the Federal Tort Claims Act, which limits attorney fees 
to 25 percent of the judgment in cases where a suit is filed and 
to 20 percent of any compromise, award, or settlement made adminis
tratively. These limits were raised from 10 to 20 percent for 
administrative settlements and from 20 to 25 percent for fees in 
cases after suit was brought. He also mentioned the Montana Uniform 
Probate Code which limits attorney compensation generally to l~ 
times the compensation allowable to a personal representative. 
Personal representatives are limited to 3 percent of the first 
$40,000 of the value of an estate as reported for estate or 
inheritance tax purposes and 2 percent of the value in excess of 
$40,000. In the termination of life estates and joint tenancies, 
attorney fees are limited to 3% of the life estate or interest 
passing. A minimum fee of $100 is allowed. 
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He suggested the following factors for consideration in cases or 
claims against the government: 

1. Should a fee limitation be set as a fixed per
centage or sliding scale percentage of any judgment, 
award, or settlement? 

2. Should an allowable attorney fee be paid out of the 
judgment, award, or settlement or should it be added 
to it? 

3. Should the actual amount of the fee, within the limits 
established, be set by the attorney and his client, 
by the court, or through some combination? 

4. Should compensation in excess of the fee limitation 
ever be allowed? 

Senator Turnage asked what was intended to be accomplished by 
limiting the fees? Representative Huennekens replied that he 
thought what we are trying to do is restore a little confidence 
in the legal profession, since there seems to be distrust of 
lawyers in court cases. 

The committee felt that the fee should be included in the judgment 
and not added on. 

Senator Towe pointed out that since they have put an occurrence 
limitation of $1,000,000 and per person limitation of $300,000, 
there could be some pretty large judgments, and the public may 
have the idea that the law could be abused. 

Senator Towe suggested that the court could approve a fee, but 
Representative Huennekens disagreed. 

Representative Huennekens moved that the contingency fee be limited 
to 25 percent up to $50,000 and 20 percent on any sum in excess 
of $50,000. The motion was seconded. 

Representative Huennekens withdrew his motion and moved that 
the contingency fee arrangement on judgments above $25,000 
shall not exceed 20 percent, subject to amendment by members 
of the committee. 

Representative Huennekens withdrew this motion. Representative 
Lory moved that attorney fees for awards in excess of $50,000 
must be approved by the court. In this regard the court may 
approve a fee only if it is reasonable with due regard to the 
time spent by the attorney, the complexity of the case, and the 
skill of the attorney in his presentation, such fee to be paid 
out of the judgment. The motion carried. 
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Contingency Fund 

The committee discussed the question of whether there is authority 
for a contingency fund, self insurance, authority to pay a deduc
tible, limitation on deductible and authorization to collect a 
reserve fund out of which this deductible can be paid, at least 
for state government. 

Senator Towe instructed Mr. Person to review the authority to make 
a settlement prior to judgment, that the entity is authorized to 
negotiate any deductible and that they may pay up ~J that deduct
ible in pre-judgment settlements, and authorized tc collect a 
reserve fund out of which the deductible may be paid, for both 
state and local entities. Mr. Zinnecker suggested that local 
governments may not levy in excess of 2 mills annually for this 
reserve fund. Representative Huennekens suggested that this limit 
be eliminated. Senator Towe asked Mr. Person to find the section 
that authorizes a levy for insurance and make sure there is a 
cross reference to providing funds for the reserve fund from the 
same authority. 

May - optional 

It was the consensus of the committee that they wanted to state 
that appropriations for a fund for this purpose by the state of 
Montana must be included in legislative appropriations for the 
state Department of Administration. In other words, the state 
cannot draw a slush fund for this purpose from all sorts of sources; 
they have to have it approved by legislative appropriation. At 
the present time they are probably doing it without legislative 
authority and we are going to give them that authority to build 
that reserve fund, but they are going to have to get an appropria
tion out of the regular existing budget to do so, so they don't 
steal it from some other source. The Department of Administration 
right now is levying on all other departments a certain sum, saying 
you have to put this money into a reserve fund and buy liability 
insurance. The other departments are complying--probably without 
authority to do so. We want to build it into the appropriations 
system so that we know what is going on. 

It was also suggested that authority be granted to join several 
units in L~e same reserve fund. It was thought there should be 
a fourth provision on the reserve fund, which would be that the 
fund cannot be diverted to wholly unrelated purposes, and that 
interest earned is credited back to the fund. It was decided to 
change the provision that the fund cannot be diverted to wholly 
unrelated purposes to "the fund cannot be diverted except for 
actual and necessary costs of administering the fund." 

Senator Towe summed up the action of the committee on the contingency 
fund question. It was decided that Mr. Person draft language to: 

1. Authorize payments of claims prior to judgment by 
both the state and local units. 

2. Authorize insurance policies with a deductible. 
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3. Authorize the creation of a reserve fund which would 
be optional, not mandatory, subject to five conditions: 

(1) Obtained from the same sources as funds for 
liability insurance are now obtained. 

(2) The state fund would have to be approved by 
legislative appropriation. 

(3) There would be authority to join several units 
into the same fund. 

(4) All interest would be returned to this fund. 

(5) It could not be diverted except for actual and 
necessary costs of administering this fund. 

Representative Huennekens moved that this language m approved. 
The motion carried. 

Mr. Maddox asked if the committee were going to extend sovereign 
immunity to local governing bodies. This had been deferred from 
a previous meeting for further study. 

Representative Huennekens stated that at the present time the 
functioning of the county government is a little vague in that 
they are not technically a legislative body. County commissioners 
are also administrators, and he felt that the committee would have 
to spell out this immunity carefully enough so that it would apply 
only to their legislative actions. Your city councils are legis
lative, so there need not be too much qualification there. Under 
the new local government governing charter approach, if it passes, 
many of your county governments will become legislative, and it 
should be worded that there are essentially three categories -
school boards, town councils or city commissions, and county com
missioners. Mr. Zinnecker suggested that airport boards also 
be included. 

Senator Towe suggested that the language be as follows: "The 
governing body of any county, city, or school district shall be 
immune from its official legislative acts." 

After further discussion, it was moved that the language be as 
follows: "The governing body of any city, county, or school 
district shall be immune from any of its official legislative 
acts that are made in the good faith belief that such action is 
lawful." The motion carried. 

Definition of Economic and Non-Economic 

Mr. Person stated that, as used in this section, "economic damages" 
means tangible, out-of-pocket pecuniary losses. "Damages" is 
defined in the RCM as "every person who suffers detriment from the 
(loss of reputation is included in the concept of non-economic 
damages) unlawful act or omission of another may recover from the 
person in fault the compensation therefor in money which is called 
damages." 

-13-



Senator Towe stated that the two definitions "economic" and "non
economic " may be alright when used together. 
--"Means those damages that are non-economic, explanatory of puniti\ 
damages, including without limitation, damages for pain and suffering, 
loss of ?, mental distress, and loss of reputation." He said he could 
search and find out every kind of similar sort of thing that has 
awarded in Montana. 

Representative Lory moved that the committee adopt the definitions 
of "economic" and "non-economic" damages as presented by Mr. Person. 
The motion carried with Senator Cetrone dissenting. 

It was pointed out that these definitions be used for the purposes 
of this act only. 

Legislative Functions of the Governor 

Senator Turnage moved that the committee add to the previous leg
islative actions of the governor, vetoing and calling special 
sessions, which bring about absolute immunity, the governor's function 
of submitting a budget and other appropriate messages. 

After further discussion, Senator Turnage withdrew his motion. 

Mr. Person also handed out a memo concerning privilege in the law 
of defamation. He advised the committee that the language, when 
he has revise~ it, will not have to include anything for the leg
islature because it is already covered. 

There was nothing further on sovereign immunity. 

Report on Privacy 

Senator Towe announced that the committee now has full authority 
to proceed on privacy, and Mike Williams has been assigned to this 
study, and will outline for us the direction he has been moving in 
his research. 

Mike distributed a memo, the substance of which basically is a very 
brief background of privacy and privacy legislation in the state. 
He observed that part of Senator Towe's article published in the Law 
Review dealing with the judicial and legislative districts on 
privacy is included in the memo. Article II of the 1972 Constitution 
of Montana deals with the right to privacy. At this point there is 
no specific act implementing that section of the constitution. He 
believed the intent of the study on privacy will be to see what 
sort of things can be done in regard to creating legislation. He 
asked the committee to consider the following strategies: 

1.0 Assumption: That Article II, Section 10 is adequate in 
and of itself to guarantee the right to individual privacy. Exist
ing statutes dealing with matters of individual privacy will be 
identified and suitably amended or repealed. 

-14-



2.0 Assumption: That a Privacy Act will be developed based upon 
further research. A secondary assumption is that existing research 
is insufficient. 

3.0 Assumption: That a Privacy Act will be developed based 
upon present information and research. A secondary assumption is 
that the present research is adequate and further study would be 
redundant. 

3.01 Assumption: The role of the Legislative Council research 
staff would be to prepare a summary dealing with the problem of the 
right to individual privacy, prepare a lengthy bibliography and 
accumulate this material in the Council's library for purposes of 
study by Subcommittee members and later for legislation during the 
session. 

4.0 Assumption: That a Privacy Act will be developed based 
upon existing information and research. This is based upon the 
secondary assumption that research is sufficient except in the area 
where conflict between the public's right to know and the right to 
individual privacy is perceived as unresolved. 

4.01 Assumption: Same as 3.01 with the exception of the stated 
sub-problem area in 4.0. 

Senator Towe suggested that Assumption #4 makes the most sense. 
He felt that this would be the proper approach. Mr. Williams agreed 
and stated that the Criminal Information Adviso~J committee of the 
justice project is considering some of the problems in regard to in
suring that there is a right to privacy within the area of criminal 
information systems, and he went on to say that the press, for 
example, is still unhappy with the fact that they feel their First 
Amendment rights are being restricted when privacy is being in
voked. That has not been satisfactorily resolved to both parties. 

Senator Towe felt that it would not be a wise use of the resource 
funds available to this committee to ask the researchers to do a 
lot of research in this area. There has been a lot of research 
done, and there is obviously a lot more that could be done. But 
we are not prepared to finance a big research study in the area 
of privacy. We should be aware of the fact that the Criminal 
Justice Information Systems Task Force is preparing legislation 
at the present time, and he felt it would be helpful for this 
committee to review that when it is completed. He suggested that 
this committee not spend a lot of time worrying about criminal 
information systems, and that the researcher go over the two 
things wi thin the call originally, and that is the pri~lacy acts 
that have been introduced in Montana, and the privacy act of 
1974 that the federal government adopted. Pick out things in 
those acts which seem to have generated the most discussion. Make 
a notation of those that can be sent out to as broad a list of 
people as we possibly can to encourage them to come to a hearing 
and have the various views discussed at a committee hearing. See 
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if we can, as a result of that hearing, come up with language 
~~at makes sense and that we can recommend to the next legislature. 
He felt that the emphasis should not be on researching for a big 
report, but should be on trying to get out as many people who have 
divergent views on this as possible and encouraging them to come 
and make their views known and get a consensus of what the people 
want in this state. 

The emphasis should be more on a public hearing of this committee 
than on a report. 

Representative Huennekens said he would appreciate, when there 
are alternative positions on some of these items, seeing some of 
the alternatives used by other states or the federal government. 

Senator Towe said there is almost nothing in other states except 
in two areas: computerized documents of state and local government, 
and very little on that; the other area is criminal justice in
formation systems in the criminal justice area only, and there 
are a large number of states which have explored that area, primarily 
because LEAA has been pushing people in that direction. That area 
is being pretty well covered by our task force right now, and there 
ought to be a full report from that task force to this committee. 
He asked Mr. Williams to update what has been done by trying to 
find as much as he can from other states. 

Senator Towe went on to say that the big problem right now is the 
public's right to know versus the right to privacy, and our con
stitution spells that out better than any constitution in the United 
States right now. He suggested that the Michigan Law Review story 
on the Freedom of Information Act for the library. 

Doyle Saxby has an update on statutes from other states. 

Mr. Person observed that instead of a final report on this subject, 
probably it would be better to summarize the information in their 
library and make it available to legislators. 

It was the consensus of the committee ~~at at the next meeting they 
should have a major hearing on privacy and that the committee 
should have Mr~ .. _.~"lilliams make an extensive list of persons to be 
invited to that meeting and ask them for participation in the hear
ing. The invitation to the hearing should outline the types of 
things that the committee would like to discuss and that have been 
discussed in the bill. Send it to law enforcement people and out
line those problems that have caused a problem in the past and get 
them to comment specifically on those things. It should pinpoint 
specific problems. 

Another ~~ing has come up--generally the law enforcement community 
was unhappy and the business community was unhappy because of the 
privacy protection that has been proposed. Now, since that time, 
~~e press association has become unhappy because they are afraid 
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I 
they are going to have a difficult time getting into public documenti 

The next meeting was set for July 17, 1976. Senator Towe said at 
that time the committee will have to approve the report on judicial" 
districting and we need to have the feedback on the $100,000 fund .• 
for the Supreme Court on law clarks and secretaries, we have some 
language to approve. We can start the hearings at 11:00 a.m. 

I The meeting adjourned at 5:35 p.m. 

-17-

i 
SENATE JUDiCIARY 

EXHIBIT k _~ -f' I 
DATE C B _ '" ~ 
8\lL NO. ..,) <7: P - I 

I 
I 

'-II 
... 
I 

I 
I 
I 
I 
i 
I 

i 
I 



HOUSE MEMBERS 

ROBERT I.. MARKS 
CHAIRMAN 

SENATE JUDICIARY 
SENATE MEMBERS 

NEII.J. L.YNCH 
VICE CHAIRMAN 

FRANCIS BARDANOUVE 

OSCAR KVAAI.EN 

3 EXHIBIT NO. _g ~ 
DATE t, -if{p 

GCE:N DRAKE 

CARROL.L. GRAHAM 

FRANK HAZEL.BAKER " PAT MC KITTRICK 

ROSE WEBER 
EXECUTIVE DIRECTOR 

.:JIm' f -r· 1 · BIll MO $8 ! d d' ~~ltlt atta ~Z;tS ttftiiz \!1ltltlt:cr DIANA DOWL.ING 

PAMELA DUENSING 
ADMINISTRATIVE ASSISTANT 

ROBERTA MOODY 
SUPERVISOR, ALTER SYSTEM 

fo"tate <1apifoI 

2ffelena, 595111 

June 3, 1976 

TO: Subcommittee on Judiciary 

FROM: Robert B. Person ~ 

RE: Attached drafts. 

I have attached drafts of language relating 
from suit as it has been proposed to date. 
working on the insurance fund area and will 
as soon as it is ready. 

DIRECTOR. LEGAL SERVICES: 
CODE COMMISSIONER 

ROBERT PERSON 
DIRECTOR, RESEARCH 

to immunity 
I am now 
send a draft 



i
'
 

• 
.;

 

M
A

D
'!:

:';
 

1
"c

b
!W

A
1

:<
':L

 
~
 (;

) 
A

N
u

 
J.
V.
lA
~ 

&
, 

1
9

',
 0

 

P
R

E
L

IM
IN

A
R

Y
 

D
R

A
FT

 
A

M
EN

D
ED

 
D

R
A

FT
 

(C
h

an
g

es
 

M
ad

e 
F

e
b

. 
2

8
) 

I
. 

P
ro

v
is

io
n

s
 

fo
r 

Im
m

u
n

it
y

 
fr

o
m

 
S

u
it

. 

Im
m

u
n

it
y

 
fr

o
m

 
s
u

it
 
fo

r 
le

g
is

la
ti

v
e
 
a
c
ts

 
a
n

d
 

o
m

is
s
io

n
s
. 

T
h

e 
s
ta

te
 
is

 
im

m
un

e 
fr

o
m

 
s
u

it
 
fo

r 
a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
th

e
 
le

g
is

la
tu

re
 
o

r 
o

f 
a
n

 
o

ff
ic

e
r 

o
r 

a
g

e
n

t 
o

f 
th

e
 
le

g
is

la
tu

re
. 

_ 
T

h
e 

le
g

is
la

tu
re

 
is

 
th

a
t 

b
o

d
y

 
v

e
s
te

d
 w

it
h

 
le

g
is

la


ti
v

e
 

p
o

w
er

 
b

y
 
A

rt
ic

le
 

V
 o

f 
T

h
e 

C
o

n
s
ti

tu
ti

o
n

 
o

f 
th

e
 
S

ta
te

 
o

f 
M

o
n

ta
n

a
. 

Im
m

u
n

it
y

 
fr

o
m

 
s
u

it
 
fo

r 
ju

d
ic

ia
l 

a
c
ts

 
a
n

d
 

o
m

is
s
io

n
s
. 

T
h

e 
s
ta

te
 
is

 
im

m
un

e 
fr

o
m

 
s
u

it
 

fo
r 

a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
th

e
 

ju
d

ic
ia

ry
 o

r 
o

f 
a
n

 
o

ff
ic

e
r 

o
r 

a
g

e
n

t 
o

f 
th

e
 

ju
d

ic
ia

ry
. 

T
h

e 
ju

d
ic

ia
ry

 
in

c
lu

d
e
s
 

th
o

s
e
 
c
o

u
rt

s
 
e
s
ta

b
li

s
h

e
d

 
in

 
a
c
c
o

rd
a
n

c
e
 
w

it
h

 
A

rt
ic

le
 
V

II
 
o

f 
T

h
e 

C
o

n
s
ti

tu
ti

o
n

 
o

f 
th

e
 
S

ta
te

 
o

f 
M

o
n

ta
n

a.
 

Im
m

u
n

it
y

 
fr

o
m

 
s
u

it
 
fo

r 
le

g
is

la
ti

v
e
 
a
c
ts

 
a
n

d
 
o

m
is

s
io

n
s
. 

(1
) 

T
h

e 
s
ta

te
 
is

 
im

m
u

n
e 

fr
o

m
 
s
u

it
 
fo

r 
a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
th

e
 

le
g

is
la

tu
re

 
o

r 
o

f 
a
n

 
o

ff
ic

e
r 

o
r 

a
g

e
n

t 
o

f 
th

e
 
le

g
is

la
tu

re
. 

(2
) 

A
ny

 
le

g
is

la
to

r
 

a
n

d
 

a
n

y
 
o

ff
ic

e
r 

o
r 

a
g

e
n

t 
o-

f 
th

e
 
le

g
is

la
tu

re
 
is

 
im

m
u

n
e 

fr
o

m
 
s
u

it
 
fo

r 
d

am
ag

es
 
a
ri

s
in

g
 

fr
o

m
 
h

is
 

p
ro

p
e
r 

d
is

c
h

a
rg

e
 

o
f 

a
n

 
o

f
f
ic

ia
l 

d
u

ty
 
a
s
s
o

c
ia

te
d

 
w

it
h

 
th

e
 

in
tr

o
d

u
c
ti

o
n

 
o

r 
c
o

n
s
id

e
ra

ti
o

n
 
o

f 
le

g
is

la


ti
o

n
. 

(3
) 

T
h

e 
le

g
is

la
tu

re
 
is

 
th

a
t 

b
o

d
y

 
v

e
s
te

d
 

w
it

h
 
le

g
is

la
ti

v
e
 

p
o

w
er

 
b

y
 
A

rt
ic

le
 

V
 o

f 
T

h
e 

C
o

n
s
ti

tu
ti

o
n

 o
f 

th
e
 
S

ta
te

 
o

f 
M

o
n

ta
n

a
. 

Im
m

u
n

it
y

 
fr

o
m

 
s
u

it
 
fo

r 
ju

d
ic

ia
l 

a
c
ts

 
a
n

d
 

o
m

is
s
io

n
s
. 

(1
) 

T
h

e 
s
ta

te
 
is

 
im

m
u

n
e 

fr
o

m
 

s
u

it
 
fo

r 
a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
th

e
 

ju
d

ic
ia

ry
. 

(2
) 

A
ny

 
o

ff
ic

e
r 

o
r 

a
g

e
n

t 
o

f 
th

e
 

ju
d

ic
ia

ry
 

is
 

im
m

u
n

e 
fr

o
m

 
s
u

it
 
fo

r 
d

am
ag

es
 
a
ri

s
in

g
 

fr
o

m
 
h

is
 

p
ro

p
e
r 

d
is

c
h

a
rg

e
 
o

f 
a
n

 
o

f
f
ic

ia
l 

d
u

ty
 
a
s
s
o

c
ia

te
d

 w
it

h
 
ju

d
ic

ia
l 

a
c
ti

o
n

s
 
o

f 
th

e
 
c
o

u
rt

. 

(3
) 

T
h

e 
ju

d
ic

ia
ry

 
in

c
lu

d
e
s
 

th
o

s
e
 
c
o

u
rt

s
 

e
s
ta

b
li

s
h

e
d

 
in

 
a
c
c
o

rd
a
n

c
e
 -

w
it

h
 
A

rt
ic

le
 
V

II
 

o
f 

T
h

e 
C

o
n

s
ti

tu
ti

o
n

 
o

f 
th

e
 
S

ta
te

 
o

f 
M

on
 t
a
n

a
 • 

SE
NA

TE
 J

UD
IC

IA
RY

 

EX
HI

BI
T 

NO
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3 

-i
t 

DA
TE

 
h 
-
~
 

B
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O.

 
5
a
-
~
>
 



C
H

A
N

G
ES

 
IN

 
SO

V
E

R
E

IG
N

 
IM

M
U

N
IT

Y
 

D
R

A
FT

 
S

E
C

T
IO

N
S

 
M

A
D

E 
FE

B
R

U
A

R
Y

 
2

8
 

A
N

D
 

M
A

Y
 

8
, 

1
9

7
6

 

PR
E

L
IM

IN
A

R
Y

 
D

R
A

FT
 

S
ta

te
 

im
m

u
n

e 
fr

o
m

 
s
u

it
 
fo

r 
p

u
n

it
iv

e
 

d
a
m

a
g

e
s.

 
T

h
e 

s
ta

te
 
is

 
im

m
u

n
e 

fr
o

m
 
s
u

it
 
fo

r 
p

u
n

it
iv

e
 

d
a
m

a
g

e
s.

 
. 

A
d

d
ed

: 

A
M

EN
D

ED
 

D
R

A
FT

 
(C

h
a
n

g
e
s 

M
ad

e 
F

e
b

. 
2

8
) 

Im
m

u
n

it
y

 
fr

o
m

 
s
u

it
 
fo

r 
c
e
rt

a
in

 
g

u
b

e
rn

a


to
r
ia

l 
a
c
ti

o
n

s
. 

T
h

e 
s
ta

te
 

a
n

d
 

th
e
 
g

o
v

e
rn

o
r 

a
re

 
im

m
u

n
e 

fr
o

m
 
s
u

it
 
fo

r 
d

a
m

a
g

e
s 

a
ri

s
in

g
 

fr
o

m
 
p

ro
p

e
r 

d
is

c
h

a
rg

e
 
o

f 
a
n

 
o

f
f
ic

ia
l 

d
u

ty
 

a
s
s
o

c
ia

te
d

 
w

it
h

 
v

e
to

in
g

 
o

r 
a
p

p
ro

v
in

g
 
b

il
ls

 
o

r 
in

 
c
a
ll

in
g

 
s
e
s
s
io

n
s
 
o

f 
th

e
 
le

g
is

la
tu

r
e
. 

S
ta

te
 

im
m

u
n

e 
fr

o
m

 
s
u

it
 
fo

r 
e
x

e
m

p
la

ry
 

a
n

d
 

p
u

n
it

iv
e
 

d
a
m

a
g

e
s.

 
T

h
e 

s
ta

te
 
is

 
im

m
u

n
e 

fr
o

m
 
s
u

it
 
fo

r 
e
x

e
m

p
la

ry
 

a
n

d
 
p

u
n

it
iv

e
 

d
a
m

a
g

e
s.

 

I
I
. 

E
s
ta

b
li

s
h

in
g

 
a 

D
e
fe

n
se

 
o

f 
G

o
o

d
 
F

a
it

h
 
E

n
fo

rc
e
m

e
n

t 
o

f 
a 

L
aw

 
o

r 
R

u
le

. 

A
c
ti

o
n

s 
u

n
d

e
r 

u
n

c
o

n
s
ti

tu
ti

o
n

a
l 

la
w

 
o

r 
ru

le
 

-
sa

m
e 

a
s 

i
f
 
c
o

n
s
ti

tu
ti

o
n

a
l 

-
w

h
en

 
(1

) 
I
f
 

a
n

y
 

o
f
f
ic

e
r
, 

a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 
o

f 
th

e
 
s
ta

te
, 

o
r 

o
f 

a 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

f 
a
n

y
 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 

s
ta

te
 
a
c
ts

 
in

 
g

o
o

d
 
fa

it
h

 
an

d
 
w

it
h

o
u

t 
m

a
li

c
e
 

o
r 

c
o

rr
u

p
ti

o
n

 
u

n
d

e
r 

th
e
 
a
p

p
a
re

n
t 

a
u

th
o

ri
ty

 
o

f 
a 

la
w

, 
o

r 
ru

le
 

a
d

o
p

te
d

 
a
c
c
o

rd
in

g
 
to

 
la

w
, 

a
n

d
 

th
a
t 

la
w

 o
r 

ru
le

 
is

 
su

b
se

q
u

e
n

tl
y

 
d

e
c
la

re
d

 
u

n
c
o

n


s
ti

tu
ti

o
n

a
l 

a
s
 

in
 
c
o

n
fl

ic
t 

w
it

h
 
th

e
 
C

o
n

s
ti

tu
ti

o
n

 
o

f 
M

o
n

ta
n

a 
o

r 
th

e
 
C

o
n

s
ti

tu
ti

o
n

 o
f 

th
e
 

U
n

it
e
d

 
S

ta
te

s
, 

n
e
it

h
e
r 

h
e
 
n

o
r 

h
is

 
s
u

p
e
ri

o
r 

is
 
c
iv

il
ly

 
li

a
b

le
 
in

 
a
n

y
 
a
c
ti

o
n

 
in

 w
h

ic
h

 
h

e
 
o

r 
h

is
 

s
u

p
e
ri

o
r 

w
o

u
ld

 
n

o
t 

h
a
v

e
 

b
e
e
n

 
li

a
b

le
 

h
a
d

 
th

e
 

la
w

 
b

e
e
n

 
c
o

n
s
ti

tu
ti

o
n

a
l.

 

A
c
ti

o
n

s 
u

n
d

e
r 

in
v

a
li

d
 

la
w

 
o

r 
ru

le
 

-
sa

m
e 

a
s
 

i
f
 
v

a
li

d
 

-
w

h
en

. 
(1

) 
I
f
 

a
n

 
o

f
f
ic

e
r
, 

a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 
o

f 
th

e
 
s
ta

te
, 

o
r 

o
f 

a 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

f 
a
n

y
 

o
th

e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
 

a
c
ts

 
in

 
g

o
o

d
 
fa

it
h

 
a
n

d
 
w

it
h

o
u

t 
m

a
li

c
e
 
o

r 
c
o

rr
u

p
ti

o
n

 
u

n
d

e
r 

th
e
 
a
u

th
o

ri
ty

 
o

f 
la

w
, 

a
n

d
 

th
a
t 

la
w

 
is

 
s
u

b
s
e
q

u
e
n

tl
y

 
d

e
c
la

re
d

 
in

v
a
li

d
 

a
s
 

in
 
c
o

n
f
li

c
t 

w
it

h
 
th

e
 
C

o
n

s
ti

tu
ti

o
n

 
o

f 
M

o
n

ta
n

a
 
o

r 
th

e
 
C

o
n

s
ti

tu
ti

o
n

 
o

f 
th

e
 

U
n

it
e
d

 
S

ta
te

s
, 

n
e
it

h
e
r 

h
e
 
n

o
r 

a
n

y
 
o

th
e
r 

o
f
f
ic

e
r
 

o
r 

e
m

p
lo

y
e
e
 
o

f 
th

e
 

g
o

v
e
rn

m
e
n

ta
l 

u
n

it
 

h
e
 

re
p

re
s
e
n

ts
 
is

 
c
iv

il
ly

 
li

a
b

le
 
in

 
a
n

y
 
a
c
ti

o
n

 
in

 w
h

ic
h

 
h

e
 
o

r 
su

c
h

 
o

th
e
r 

o
f
f
ic

e
r
 
w

o
u

ld
 
n

o
t 

h
a
v

e
 

b
e
e
n

 
li

a
b

le
 

h
a
d

 
th

e
 

la
w

 
b

e
e
n

 
v

a
li

d
. 
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C
H

A
N

G
ES

 
IN

 
S

O
V

E
R

E
IG

N
 

IM
M

U
N

IT
Y

 
D

R
A

FT
 

S
E

C
T

IO
N

S
 

M
A

D
E 

FE
B

R
U

A
R

Y
 

2
8

 
A

N
D

 
M

A
Y

 
8

, 
1

9
7

6
 

P
R

E
L

IM
IN

A
R

Y
 

D
R

A
FT

 

(2
) 

A
s 

u
se

d
 
in

 
s
u

b
s
e
c
ti

o
n

 
(1

) 
o

f 
th

is
 
s
e
c
ti

o
n

, 
a
u

p
e
ri

o
r 

in
c
lu

d
e
s
 

a
n

y
 
s
u

p
e
ri

o
r 

o
ff

ic
e
r,

 
a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 

a
n

d
 

a
n

y
 
s
u

p
e
ri

o
r 

c
o

u
n

ty
, 

m
u

n
ic

ip
a
l

it
y

, 
ta

x
in

g
 
d

is
tr

ic
t,

 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
, 

a
n

d
 
th

e
 
s
ta

te
. 

A
M

EN
D

ED
 

D
R

A
FT

 
(C

h
a
n

g
e
s 

M
ad

e 
F

e
b

. 
2

8
) 

(2
) 

I
f
 

a
n

 
o

f
f
ic

e
r
, 

a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 
o

f 
th

e
 

s
ta

te
, 

o
r 

o
f 

a 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
 
a
c
ts

 
in

 
g

o
o

d
 
fa

it
h

 
a
n

d
 
w

it
h

o
u

t 
m

a
li

c
e
 
o

r 
c
o

rr
u

p
ti

o
n

 
u

n
d

e
r 

th
e
 
a
u

th
o

ri
ty

 
o

f 
a 

d
u

ly
 

p
ro

m
u

lg
a
te

d
 
re

g
u

la
ti

o
n

, 
o

rd
in

a
n

c
e
, 

o
r 

ru
le

 
a
n

d
 
th

a
t 

re
g

u
la

ti
o

n
, 

o
rd

in
a
n

c
e
, 

o
r 

ru
le

 
is

 
s
u

b
s
e
q

u
e
n

tl
y

 
d

e
c
la

re
d

 
in

v
a
li

d
, 

n
e
it

h
e
r 

h
e
 

n
o

r 
a
n

y
 
o

th
e
r 

o
f
f
ic

e
r
, 

a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 
o

f 
th

e
 

g
o

v
e
rn

m
e
n

ta
l 

u
n

it
 

h
e
 

re
p

re
s
e
n

ts
 
is

 
c
iv

il
ly

 
li

a
b

le
 
in

 
a
n

y
 
a
c
ti

o
n

 
in

 w
h

ic
h

 
n

o
 
li

a
b

il
it

y
 w

o
u

ld
 
a
tt

a
c
h

 
h

a
d

 
th

e
 

re
g

u
la

ti
o

n
, 

o
rd

in
a
n

c
e
, 

o
r 

ru
le

 
b

e
e
n

 
v

a
li

d
. 

I
I
I
. 

L
im

it
a
ti

o
n

s
 

o
n

 
L

ia
b

il
it

y
 

fo
r 

D
am

ag
es

. 

L
im

it
a
ti

o
n

 
o

n
 

g
o

v
e
rn

m
e
n

ta
l 

li
a
b

il
it

y
 
fo

r 
d

am
ag

es
 

in
 
to

r
t 

-
a
p

p
e
a
l 

fo
r 

r
e
li

e
f
 
in

 
e
x

c
e
ss

 
o

f 
li

m
it

s
. 

(1
) 

N
e
it

h
e
r 

th
e
 
s
ta

te
, 

a 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
n

o
r 

a
n

y
 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b


d
iv

is
io

n
 
o

f 
th

e
 
s
ta

te
 
is

 
li

a
b

le
 
in

 
to

r
t 

a
c
ti

o
n

 
fo

r:
 

(a
) 

n
o

n
e
c
o

n
o

m
ic

 
d

am
ag

es
 

s
u

ff
e
re

d
 
a
s
 

a 
r
e
s
u

lt
 
o

f 
a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
a
n

 
o

ff
ic

e
r,

 
a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 
o

f 
th

a
t 

e
n

ti
ty

; 
n

o
r 

(b
) 

e
c
o

n
o

m
ic

 
d

am
ag

es
 

s
u

ff
e
re

d
 

a
s 

a 
r
e
s
u

lt
 
o

f 
a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
a
n

 
o

f
f
ic

e
r
, 

a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 

o
f 

th
a
t 

e
n

ti
ty

 
in

 
e
x

c
e
ss

 
o

f 
D

o
ll

a
rs

 
($

 
) 

fo
r 

e
a
c
h

 
c
la

im
a
n

t 
fo

r 
e
a
c
h

 
o

c
c
u

rr
e
n

c
e
. 

L
im

it
a
ti

o
n

 
o

n
 

g
o

v
e
rn

m
e
n

ta
l 

li
a
b

il
it

y
 

fo
r 

d
am

ag
es

 
in

 
to

r
t 

-
p

e
ti

ti
o

n
 
fo

r 
r
e
li

e
f
 
in

 
e
x

c
e
ss

 
o

f 
li

m
it

s
. 

(1
) 

N
e
it

h
e
r 

th
e
 
s
ta

te
, 

a 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
n

o
r 

a
n

y
 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
 
is

 
li

a
b

le
 
in

 
to

r
t 

a
c
ti

o
n

 
fo

r:
 

(a
) 

n
o

n
e
c
o

n
o

m
ic

 
d

am
ag

es
 

s
u

ff
e
re

d
 
a
s 

a 
r
e
s
u

lt
 

o
f 

a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
a
n

 
o

f
f
ic

e
r
, 

a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 
o

f 
th

a
t 

e
n

ti
ty

; 
n

o
r 

(b
) 

e
c
o

n
o

m
ic

 
d

am
ag

es
 

s
u

ff
e
re

d
 
a
s
 

a 
r
e
s
u

lt
 
o

f 
a
n

 
a
c
t 

o
r 

o
m

is
si

o
n

 
o

f 
a
n

 
o

f
f
ic

e
r
, 

a
g

e
n

t,
 

o
r 

e
m

p
lo

y
e
e
 

o
f 

th
a
t 

e
n

ti
ty

 
in

 
e
x

c
e
ss

 
o

f 
$

3
0

0
,0

0
0

 
fo

r 
e
a
c
h

 
o

c
c
u

rr
e
n

c
e
 

a
n

d
 

$
1

 
m

il
li

o
n

 
fo

r 
e
a
c
h

 
o

c
c
u

rr
e
n

c
e
. 
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C
H

A
N

G
ES

 
IN

 
SO

V
E

R
E

IG
N

 
IM

M
U

N
IT

Y
 

D
R

A
FT

 
S

E
C

T
IO

N
S

 
M

A
D

E 
FE

B
R

U
A

R
Y

 
2

8
 

A
N

D
 

M
A

Y
 

8
, 

1
9

7
6

 

PR
E

L
IM

IN
A

R
Y

 
D

R
A

FT
 

T
h

e 
le

g
is

la
tu

re
 
o

r 
th

e
 
le

g
is

la
ti

v
e
 

g
o

v
e
rn

in
g

 
b

o
d

y
 
o

f 
th

e
 

c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 o
f 

th
e
 
s
ta

te
 

m
ay

 
a
u

th
o

ri
z
e
 

p
a
y

m
e
n

ts
 

fo
r 

e
c
o

n
o

m
ic

 
d

am
ag

es
 

in
 e

x
c
e
s
s
 
o

f 
th

e
 

su
m

 
a
u

th
o

ri
z
e
d

 
in

 
s
u

b
s
e
c
ti

o
n

 
l(

b
) 

o
f 

th
is

 
s
e
c
ti

o
n

 
u

p
o

n
 
a
p

p
e
a
l 

o
f 

p
la

in
ti

f
f
 

fr
o

m
 

a 
fi

n
a
l 

ju
d

g
m

e
n

t 
in

 
th

e
 

am
o

u
n

t 
s
ta

te
d

 
in

 
th

a
t 

s
u

b
s
e
c
ti

o
n

. 

H
ow

 
Ju

d
g

m
e
n

t 
A

q
a
in

st
 

G
o

v
e
rn

m
e
n

ta
l 

E
n

ti
ti

e
s
 

M
ay

 
b

e
 
s
a
ti

s
f
ie

d
. 

T
o

rt
 

ju
d

g
m

e
n

ts
 
a
g

a
in

s
t 

g
o

v
e
rn

m
e
n

ta
l 

e
n

ti
ti

e
s
 

e
x

c
e
p

t 
s
ta

te
 

-
ho

w
 
s
a
ti

s
fi

e
d

. 
(1

) 
A

 c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
 
s
h

a
ll

 
s
a
ti

s
f
y

 
a 

fi
n

a
l 

ju
d

g
m

e
n

t 
o

u
t 

o
f 

fu
n

d
s 

th
a
t 

m
ay

 
b

e
 
a
v

a
il


a
b

le
 

fr
o

m
 
th

e
 

fo
ll

o
w

in
g

 
so

u
rc

e
s:

 

(a
) 

In
s
u

ra
n

c
e
; 

(b
) 

A
 
p

ro
p

e
rt

y
 
ta

x
, 

le
v

ie
d

 
a
n

d
 
c
o

ll
e
c
te

d
 
a
t 

th
e
 

e
a
r
li

e
s
t 

ti
m

e
 
p

o
s
s
ib

le
, 

in
 

a
n

 
am

o
u

n
t 

n
e
c
e
s


s
a
ry

 
to

 
p

a
y

 
th

e
 

ju
d

g
m

e
n

t,
 

e
x

c
e
p

t 
th

a
t 

th
e
 

le
v

y
 

m
ay

 
n

o
t 

e
x

c
e
e
d

 
m

il
ls

; 
o

r 

A
M

EN
D

ED
 

D
R

A
FT

 
(
C
~
a
n
g
e
s
 

M
ad

e 
M

ay
 

8)
 

(2
) 

T
h

e 
le

g
is

la
tu

re
 
o

r 
th

e
 
g

o
v

e
rn

in
g

 
b

o
d

y
 

.o
f 

th
e
 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
~
h
e
 
s
ta

te
 

m
ay

 
a
u

th
o

ri
z
e
 

p
a
y

m
e
n

ts
 

fo
r 

e
c
o

n
o

m
ic

 
d

am
ag

es
 

in
 
e
x

c
e
ss

 
o

f 
th

e
 

su
m

 
a
u

th
o

ri
z
e
d

 
in

 
s
u

b
s
e
c
ti

o
n

 
l(

b
) 

o
f 

th
is

 
s
e
c
ti

o
n

 
u

p
o

n
 
p

e
ti

ti
o

n
 
o

f 
p

la
in

ti
f
f
 

fo
ll

o
w

in
g

 
a 

fi
n

a
l 

ju
d

g
m

e
n

t.
 

(3
) 

A
s 

u
se

d
 

in
 
th

is
 
s
e
c
ti

o
n

: 

(a
) 

"E
co

n
o

m
ic

 
d

am
ag

es
" 

m
ea

n
s 

ta
n

g
ib

le
 

p
e
c
u

n
ia

ry
 
lo

s
s
e
s
. 

(b
) 

"N
o

n
ec

o
n

o
m

ic
 

d
am

ag
es

" 
m

ea
n

s 
th

o
s
e
 

d
am

ag
es

 
n

o
t 

in
c
lu

d
e
d

 
in

 
e
c
o

n
o

m
ic

, 
p

u
n

it
iv

e
, 

o
r 

e
x

e
m

p
la

ry
 

d
am

ag
es

 
in

c
lu

d
in

g
, 

w
it

h
o

u
t 

li
m

it
a
ti

o
n

, 
d

am
ag

es
 

fo
r 

p
a
in

 
a
n

d
 

s
u

ff
e
ri

n
g

, 
lo

s
s
 
o

f 
c
o

n
so

rt
iu

m
, 

m
e
n

ta
l 

d
is

tr
e
s
s
, 

a
n

d
 
lo

s
s
 
o

f 
re

p
u

ta
ti

o
n

. 

Ju
d

g
m

e
n

ts
 
a
g

a
in

s
t 

g
o

v
e
rn

m
e
n

ta
l 

e
n

ti
ti

e
s
 

e
x

c
e
p

t 
s
ta

te
 

-
ho

w
 
s
a
ti

s
f
ie

d
. 

(1
) 

A
 
c
o
u
n
t
~
,
 

m
u

n
ic

ip
a
li

 ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 
~
 
~
 
~
 
~
 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
 

sh
a
l:

:k
 I 

§ 
~
 

s
a
ti

s
f
y

 
a 

fi
n

a
l 

ju
d

g
m

e
n

t 
o

u
t 

o
f 

f
~
n
d
s
 
t
~
 

~
 

m
ay

 
b

e
 
a
v

a
il

a
b

le
 

fr
o

m
 

th
e
 

fo
ll

o
w

in
g

 
-c: 

V
 
r"l 

~ 
(a

) 

(b
) 

(J;
:> 

\ 
(,

:J
:a

 
\ 

\J
 
~
~
 

T
h

e 
g

e
n

e
ra

l 
fu

n
d

 
o

r 
a
n

y
 
o

th
e
r 

fu
n

d
s 

\J
 

t'


le
g

a
ll

y
 
a
v

a
il

a
b

le
 
to

 
th

e
 

g
o

v
e
rn

in
g

 
I~

 
\ 

In
s
u

ra
n

c
e
; 

b
o

d
y

; 
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D
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A
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S

E
C

T
IO

N
S

 
M

A
D

E 
FE

B
R

U
A

R
Y

 
2

8
 

A
N

D
 

M
A

Y
 

8
, 

1
9

7
6

 

PR
E

L
IM

IN
A

R
Y

 
D

R
A

FT
 

(c
) 

P
ro

c
e
e
d

s 
fr

o
m

 
th

e
 
s
a
le

 
o

f 
g

e
n

e
ra

l 
o

b
li

g
a


ti
o

n
 

b
o

n
d

s 
is

s
u

e
d

 
fo

r 
th

e
 

p
u

rp
o

se
 
o

f 
d

e
ri

v
in

g
 

re
v

e
n

u
e
 

fo
r 

th
e
 

p
a
y

m
e
n

t 
o

f 
ju

d
g

m
e
n

t.
 

P
ro

p
e
rt

y
 

ta
x

e
s
 

le
v

ie
d

 
to

 
s
a
ti

s
f
y

 
b

o
n

d
s 

is
su

e
d

 
to

 
p

a
y

 
ju

d
g

m
e
n

t 
m

ay
 

n
o

t 
e
x

c
e
e
d

 
m

il
ls

. 

N
o 

p
e
n

a
lt

y
 
o

r 
~
n
t
e
r
e
s
t
 

m
ay

 
b

e
 

a
ss

e
ss

e
d

 
a
g

a
in

s
t 

a
n

y
 

g
o

v
e
rn

m
e
n

ta
l 

e
n

ti
ty

 
a
s 

a 
re

s
u

lt
 
o

f 
a 

d
e
la

y
e
d

 
p

a
y

m
e
n

t 
o

f 
a
n

 
u

n
in

su
re

d
 
to

r
t 

li
a
b

il
it

y
. 

A
M

EN
D

ED
 

D
R

A
FT

 
. (

C
h

an
g

es
 

M
ad

e 
M

ay
 

8)
 

(c
) 

A
 p

ro
p

e
rt

y
 
ta

x
, 

c
o

ll
e
c
te

d
 

b
y

 
a 

s
p

e
c
ia

l 
le

v
y

 
a
u

th
o

ri
z
e
d

 
b

y
 

la
w

, 
in

 
a
n

 
am

o
u

n
t 

n
e
c
e
s
s
a
ry

 
to

 
p

a
y

 
a
n

y
 

u
n

p
a
id

 
p

o
rt

io
n

 
o

f 
th

e
 

ju
d

g
m

e
n

t,
 

e
x

c
e
p

t 
th

a
t 

su
c
h

 
le

v
y

 
m

ay
 

n
o

t 
e
x

c
e
e
d

 
1

0
 
m

il
ls

; 
o

r 

(d
) 

P
ro

c
e
e
d

s 
fr

o
m

 
th

e
 
s
a
le

 
o

f 
b

o
n

d
s 

is
s
u

e
d

 
fo

r 
th

e
 

p
u

rp
o

se
 
o

f 
d

e
ri

v
in

g
 

re
v

e
n

u
e
 

fo
r 

th
e
 

p
a
y

m
e
n

t 
o

f 
th

e
 

ju
d

g
m

e
n

t 
li

a
b

il
it

y
. 

T
h

e 
g

o
v

e
rn

in
g

 
b

o
d

y
 
is

 
h

e
re

b
y

 
a
u

th
o

ri
z
e
d

 
to

 
is

s
u

e
 

su
c
h

 
b

o
n

d
s.

 
P

ro
p

e
rt

y
 

ta
x

e
s
 

m
ay

 
b

e
 

le
v

ie
d

 
to

 
a
m

o
rt

iz
e
 

su
c
h

 
b

o
n

d
s,

 
p

ro
v

id
e
d

 
th

e
 

le
v

y
 
fo

r 
p

a
y

m
e
n

t 
o

f 
a
n

y
 

su
c
h

 
b

o
n

d
s 

o
r 

ju
d

g
m

e
n

ts
 

m
ay

 
n

o
t 

e
x

c
e
e
d

, 
in

 
th

e
 

a
g

g
re

g
a
te

, 
1

0
 
m

il
ls

 
a
n

n
u

a
ll

y
. 

--
! ~

 

(2
)N

o
 
p

e
n

a
it

y
 
o

r 
in

te
r
e
s
t 

m
ay

 
b

e
 
a
s
s
e
s
s
e
d

 
a
g

a
in

s
t 

a
n

y
 

g
o

v
e
rn

m
e
n

ta
l 

e
n

ti
ty

 
a
s 

a 
r
e
s
u

lt
 

o
f 

a 
d

e
la

y
e
d

 
p

ay
m

en
t 

o
f 

a 
ju

d
g

m
e
n

t 
li

a
b

il
it

y
. 

v.
 

E
x

e
m

p
ti

o
n

 
o

f 
P

u
b

li
c
 
P

ro
p

e
rt

y
 

fr
o

m
 
A

tt
a
c
h

m
e
n

t 
a
n

d
 

E
x

e
c
u

ti
o

n
. 

P
u

b
li

c
 
p

ro
p

e
rt

y
 

e
x

e
m

p
t 

fr
o

m
 
e
x

e
c
u

ti
o

n
. 

A
ll

 
p

ro
p

e
rt

y
 

o
w

n
ed

 
b

y
 

th
e
 
s
ta

te
, 

a 
c
o

u
n

ty
, 

m
u

n
ic

i
p

a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
 
is

 
ex

em
p

t 
fr

o
m

 
a
tt

a
c
h

m
e
n

t 
o

r 
e
x

e
c
u

ti
o

n
. 

P
u

b
li

c
 
p

ro
p

e
rt

y
 

e
x

e
m

p
t 

fr
o

m
 

a
tt

a
c
h

m
e
n

t 
o

r 
e
x

e
c
u

ti
o

n
. 

A
ll

 
p

ro
p

e
rt

y
 

o
w

n
ed

 
b

y
 
th

e
 
s
ta

te
, 

a 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
is

 
e
x
e
~
t
o
 

fr
o

m
 

a
tt

a
c
h

m
e
n

t 
o

r 
e
x

e
c
u

ti
o

n
. 

~
 
~
 

V
. 

L
ia

b
il

it
y

 o
f 

In
d

iv
id

u
a
ls

 
fo

r 
T

h
e
ir

 
O

w
n 

T
o

rt
s
. 

:z
 

o 

G
o

v
e
rn

m
e
n

ta
l 

e
n

ti
ti

e
s
 

im
m

un
e 

fr
o

m
 
s
u

it
 
a
ri

s
in

g
 

fr
o

m
 
c
o

rr
u

p
t 

o
r 

m
a
li

c
io

u
s
 
a
c
ts

. 
T

h
e 

s
ta

te
, 

a 
c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 o
f 

th
e
 
s
ta

te
 
is

 
im

m
u

n
e 

fr
o

m
 
s
u

it
 
a
ri

s
in

g
 

fr
o

m
 
th

e
 
c
o

rr
u

p
t 

o
r 

m
a
li

c
io

u
s
 
a
c
ts

 
o

f 
it

s
 
o

ff
ic

e
rs

, 
a
g

e
n

ts
, 

o
r 

. 
e
m

p
lo

y
e
e
s.

 

D
e
le

te
 
e
n

ti
re

ly
. 

en
 

m
 

z ;x
.. ~
 -c:: 52
 

n i>
 

::
0

 
-<
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S
E

C
T
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N

S
 

M
A

D
E 

FE
B

R
U

A
R

Y
 

2
8

 
A

N
D

 
M

A
Y

 
8

, 
1

9
7

6
 

PR
E

L
IM

IN
A

R
Y

 
D

R
A

FT
 

A
M

EN
D

ED
 

D
R

A
FT

 
(A

d
d

it
io

n
a
l 

P
ro

p
o

s
a
ls

 
M

ad
e 

M
ay

 
8

) 

L
im

it
a
ti

o
n

 
o

f 
A

tt
o

rn
e
y

 
F

e
e
s
. 

A
tt

o
rn

e
y

 
fe

e
s
 

in
 
to

r
t 

a
c
ti

o
n

 
a
g

a
in

s
t 

g
o

v
e
rn

m
e
n

ta
l 

e
n

ti
ti

e
s
 

to
 

b
e
 

re
v

ie
w

e
d

 
b

y
 

th
e
 
c
o

u
rt

 
w

h
en

 
a
w

a
rd

 
in

 
e
x

c
e
ss

 
o

f 
$

5
0

,0
0

0
. 

I
f
 

a
n

 
a
w

a
rd

 
in

 
e
x

c
e
s
s
 
o

f 
$

5
0

,0
0

0
 
is

 
g

ra
n

te
d

 
in

 
a
n

y
 
to

r
t 

s
u

it
 
a
g

a
in

s
t 

th
e
 

s
ta

te
 
o

r 
a 

c
o

u
n

ty
, 

m
u

n
ic

ip
a
li

ty
, 

ta
x

in
g

 
d

is
tr

ic
t,

 
o

r 
o

th
e
r 

p
o

li
ti

c
a
l 

s
u

b
d

iv
is

io
n

 
o

f 
th

e
 
s
ta

te
, 

th
e
 

fe
e
 
o

f 
p

la
in

ti
f
f
's

 
a
tt

o
rn

e
y

 
s
h

a
ll

 
b

e
 

a
p

p
ro

v
e
d

 
b

y
 

th
e
' 

c
o

u
rt

. 
T

h
e 

c
o

u
rt

 
m

ay
 

a
p

p
ro

v
e
 

a 
re

a
s
o

n
a
b

le
 

fe
e
 
w

it
h

 
d

u
e
 

re
g

a
rd
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e
 

ti
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e
 

a
tt
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rn
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th

e
 
c
o

m
p

le
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it
y

 
o
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th

e
 
c
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s
e
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a
n

d
 

th
e
 

s
k

il
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n

st
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th
e
 
a
tt
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th
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s
e
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SUBCOMMITTEE ON JUDICIARY 
MEETING AND PRIVACY HEARING 

July 17, 1976 

SENATE JUDICIARY 
EXHIBIT NO._ .8 

(P;-_-;)-=:{P-_~f"r-t'z:--_c" 
DATE. 

BILL NO_ .5.8 -;;. d-

The Subcommittee meeting was called to order by Senator Towe 
at 9:30 a.m. in the Senate Chambers of the State Capitol, Helena. 
All members of the subcommittee were present except Representa-

'tive Vincent. 

Senator Towe noted there were three items for discussion at 
this meeting. They are sovereign immunity, judicial districts, 
and the privacy hearing, which will start about 11:00 a.m. 
Material furnished by the researcher on creation of an insurance 
reserve fund, risk retention, self-insurance and risk management 
will be discussed later if time permits. 

The subcommittee discussed the draft sections relating to sovereign 
immunity and approved the following language: 

I. Provisions for Immunity From Suit. 

Immunity from suit for legislative acts and omissions. 
(1) The state or other governmental unit is immune from 
suit for an act or omission of the legislature or of an 
officer or agent of the legislature. 

(2) Any legislator and any officer or agent of the 
legislature is immune from suit for damages arising 
from his ~re~er lawful discharge of an official duty 
associated with the introduction or consideration of 
legislation. The immunity provided for in this section 
shall not extend to any tort committed by the use of a 
motor vehicle, aircraft, or other means of transportation. 

(3) The legislature is that body vested with legislative 
power by Article V of The Constitution of the State of 
Montana, or the legislative body of any local government 
unit. 

Immunity from suit for judicial acts and omissions. 
(1) The state, or other governmental unit, is immune 
from suit for an act or omission of the judiciary. 

(2) Any officer or agent of the judiciary is immune 
from suit for damages arising from his ~re~er lawful 
discharge of an official duty associated with judicial 
actions of the court. 

(3) The judiciary includes those courts established in 
accordance with Article VII of The Constitution of the 
State of Montana. 

Immunity from suit for certain gubernatorial actions. 
The state and the governor are immune from suit for 
damages arising from ~re~er lawful discharge of an 



official duty associated with vetoing or approving 
bills or in calling sessions of the legislature. 

State or other governmental unit 
exemplary and punitive damages. 
governmental unit is immune from 
and punitive damages. 

immune from 5~~e-~e~ 
The state or other 
5~~e-~e~ exemplary 

II. Establishing a Defense of Good Faith Enforcement 
of a Law or Rule. Actions under invalid law or rule -
same as if valid - when. (1) If an officer, agent, or 
employee of the state, or of a county, municipality, 
taxing district, or of any other political subdivision 
of the state acts in good faith and without malice or 
corruption under the authority of law, and that law 
is subsequently declared invalid as in conflict with 
the Constitution of Montana or the Constitution of the 
United States, neither he nor any other officer or 
employee of the governmental unit he represents, nor 
the governmental unit he represents, is civilly liable 
in any action in which he, such other officer, or such 
governmental unit would not have been liable had the 
law been valid. 

(2) If an officer, agent, or employee of the state, 
or of a county, municipality, taxing district, or other 
political subdivision of the state acts in good faith 
and without malice or corruption under the authority 
of a duly promulgated regulation, ordinance, or rule 
and that regulation, ordinance, or rule is subsequently 
declared invalid, neither he nor any other officer, 
agent, or employee of the governmental unit he repre
sents, nor the governmental unit he represents, is 
civilly liable in any action in which no liability 
would attach had the regulation, ordinance, or rule 
been valid. 

III. Limitations on Liability for Damages. 

Limitation on governmental liability for damages in 
tort - petition for relief in excess of limits. (1) 
Neither the state, a county, municipality, taxing 
district, nor any other political subdivision of the 
state is liable in tort action for: (a) noneconomic 
damages suffered as a result of an act or omission of 
an officer, agent, or employee of that entity in excess 
of $300,000 for each eee~~~eftee claimant and $1 million 
for each occurrence. 

(2) The legislature or the governing body of the county, 
municipality, taxing district, or other political sub
division of the state may authorize payments for economic 
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damages in excess of the sum authorized in subsection l(b) 
of this section upon petition of plaintiff following 
a final judgment. 

(3) As used in this section: 

(a) "Economic damages" means tangible pecuniary losses. 

(b) "Noneconomic damages" means those damages not 
included in economic, punitive, or exemplary damages 
including, without limitation, damages for pain and 
suffering, loss of consortium, mental distress, and 
loss of reputation. 

IV. How Judgment Against Governmental Entities May Be 
Satisfied. 

Judgments against governmental entities except state -
how satisfied. (1) A county, municipality, taxing 
district, or other political subdivision of the state 
shall satisfy a final judgment out of funds that may 
be available from the following sources: 

(a) Insurance; 

(b) The general fund or any other funds legally 
available to the governing body; 

(c) A property tax, otherwise properly authorized by 
law, collected by a special levy authorized by law, 
in an amount necessary to pay any unpaid portion of 
the judgment, except that such levy may not exceed 
10 mills; or 

(d) Proceeds from the sale of bonds issued by a county, 
city, or school district for the purpose of deriving 
revenue for the payment of the judgment liability. The 
governing body of a county, city, or school district is 
hereby authorized to issue such bonds pursuant to pro
cedures established by law. Property taxes may be levied 
to amortize such bonds, provided the levy for payment of 
any such bonds or judgments may not exceed, in the aggre
gate, 10 mills annually. 

(2) No penalty or interest may be assessed ag~inst any 
governmental entity as a result of a delayed payment of 
a judgment liability. 

V. Exemption of Public Property From Attachment and 
Execution. 

Public property exempt from attachment or execution. 
All property owned by the state, a county, municipality, 



taxing district, or other political subdivision is exempt 
from attachment or execution. 

VI. Liability of Individuals for Their Own Torts. 

Delete entirely. 

VII. Limitation of Attorney Fees. 

Attorney fees in tort action against governmental 
entities to be reviewed by the court when award in 
excess of $50,000. If an award in excess of $50,000 
is granted in any tort suit against the state or a 
county, municipality, taxing district, or other 
political subdivision of the state, the fee of plain
tiff's attorney shall be approved by the court. The 
court may approve a reasonable fee with due regard to 
the time spent by the attorney, the complexity of the 
case, and the skill demonstrated by the attorney in 
the case. 

Add severability clause. 

Add: This act shall be effective for all claims arising 
subsequent to July 1, 1977. 

Senator Drake moved that Mr. Person investigate and check into 
the definition of "governing body" or "governmental agency" as 
used by the Commission on Local Government so that the same 
term can be used in the draft bills. The motion carried. 

The subcommittee suggested that wording in the draft bills 
be coordinated with wording used by the Commission on Local 
Government. 

Senator Towe suggested that Mr. Person rewrite the bill providing 
for self-insurance and also cover the following subjects: 

(1) authority for payment prior to judgment; 

(2) authority for deductible; 

(3 ) option of local governmenL; 

(4) provl.sl.on for self-insurance if funds are appropriated 
by legislature; 

(5) specific authority for local government units to join 
if they wish, with costs of administration spelled 
out a little better. 
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The subcommittee discussed judicial 
draft bills (attached). 

Bill NO S J3 - d- :;r 
districts ~.~ approved five 

Bill No. 1 creates a new judicial district, alters certain judicial 
district boundaries, and changes the number of judges in certain 
judicial districts. 

Bill No. 2 establishes the office of court administrator. 

Bill No. 3 provides for state payment of court reporters' salaries 
and expenses, and provides that court reporters' hours are set 
by the district judges. 

Bill No. 4 establishes annual judicial training standards for 
appellate and trial judges. 

Bill No. 5 is a joint resolution requesting a statistical report 
of the business transacted by the district courts to be submitted 
to every legislative session. 

Note: On Bill No.1, all members voted yes with the exception 
of Senator Turnage, who voted no. 

On Bill No.3, the final vote was as follows: Senator Towe, 
No; Senator Cetrone, No; Representative Huennekens, No; Senator 
Drake, Yes; Senator Turnage, Yes; Representative Anderson, Yes; 
and Representative Lory, Yes. 

On Bill No.4, all members voted yes with the exception of 
Senator Turnage, who voted no. 

Consideration of a draft bill providing for law clerks was 
passed for the present time. 

Senator Turnage moved that the report of Mr. Hargesheimer be 
approved. The motion was seconded and carried, and the subcom
mittee commended Mr. Hargesheimer for his report. 

PRIVACY HEARING 

Senator Towe opened the privacy hearing by pointing out that 
the subcommittee was asked to consider two things: (1) the 
legislation that was introduced in the past, namely SB 400; and 
(2) the Federal Privacy Act of 1974. He said there was no 
limitation on what the witnesses wanted to address themselves 
to and suggested that it may be more appropriate to address 
matters related to criminal justice information to the other 
committee studying that area unless they are matters related 
to the Federal Privacy Act or to SB 400. 

Dorothy Eck, State-Local Coordinator, was the first person to 
testify. She said she was speaking as a member of the Bill of 
Rights Committee of the Constitutional Convention, and she 
thought there were two sections in the Montana Constitution 
to be considered and she did not think they could be considered 
separately. The first one is Section IX, the Right to Know. 
She noted that in their committee's deliberations during the 
Constitutional Convention they really emphasized that unless 



privacy were clearly violated that documents and meetings should 
be open. They determined at that time that citizen action and 
the press would be sufficient to enforce this. It was discussed 
that if there were problems that legislation might be required 
which would put the burden on the state agency, on the legis
lature, on the board of regents, on the school board or whoever, 
to show that privacy was required and the meetings were closed. 
For the most part, this part of the legislation has been very 
well written, although she still hears quite frequently where 
meetings are closed for executive session where there does not 
appear to be just cause. She didn't know that she would recom
mend legislation; she felt that the press of citizens and of 
the press probably is sufficient to implement this section. 

Section X is the Right to Privacy. Here again they emphasize 
"compelling state interest." The many comments they get say 
that the only firm command is that the right to privacy may be 
infringed following the showing of a compelling state interest. 
There were a lot of people who argued that the courts would be 
the ones who would provide case law for this interpretation. 
The comments went on to say that the legislature will have 
occasion to provide additional protection of the right to privacy 
in explicit areas where safeguards may be required. She then 
read some dialogue from the Constitutional Convention. She 
stated that she thought there were a good many points in Senator 
Towe's bill that are needed in legislation in order to assure 
privacy. She thought that most people in the state realized 
that with modern technology it is almost impossible to protect 
privacy and that we might have laws on the books which cannot 
be enforced. She mentioned tests that were possibly an infringe
ment on a person's privacy, that may be required in order to 
obtain employment, or papers that one may have to sign that are 
really an infringement on privacy. 

She thought that we have a problem on what the view of privacy is 
and that this is important and should be determined. She stated 
that in reviewing the Federal Register it is appalling to note 
the amount of federal regulation that has been promulgated in 
the area of privacy. She thought the burden needs to be on the 
state agency; that they need to look at their procedures, their 
applications, and the kinds of papers that they keep in their 
files so that they don't keep more than what is absolutely 
required in the privacy area. Rathe~ than separating out their 
files so that there are files that are open and- files that are private, 
they probably would be better off in most cases not to maintain 
files that require privacy. 

Mr. Rich Cronen, coordinator of the County Attorneys' Association, 
was the next speaker. He stated that the association would like 
to make the comment that they feel privacy legislation should 
not be enforced by the use of criminal sanction. The added 
burden to law enforcement is a long involved and expensive 
process, and a heavy burden. For these reasons they feel it 
would be better handled administratively with the civil penalties 
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that are already included in past legislati~ NO'!'he only other 
comment of the association is that there are currently three 
studies underway on this subject. It is their feeling if all 
of these studies result in bills being introduced to the legis
lature, this will mean a fragmentation of the basis for such 
legislation. They suggested that all people who are currently 
working in this area get together and see if they can't produce 
one workable piece of legislation to present to the legislature. 

Senator Towe .asked Mr. Cronen what the three studies are. Mr. 
Cronen replied that there is the Criminal Justice Information 
System study, the study by this subcommittee, and another study 
mentioned by the County Attorneys' Association but he wasn't 
sure what it was. 

Senator Towe said he is on the criminal justice committee and 
is familiar with their work so he can inform this subcommittee 
of this and avoid duplication. He does not see how all the 
information they are working with on that committee and what 
they are working with in this subcommittee could be combined 
and put into one bill; it would be too large a piece of legis
lation. He asked Mr. Cronen if he would agree. Mr. Cronen said 
that this is a possibility. 

Senator Towe then asked if the County Attorneys' Association 
would support the bill, and if so, what amendments are they 
asking for? 

Mr. Cronen said he has heard of no specific re~ommendations but 
would find out and let the subcommittee know. 

The subcommittee recessed for lunch and reconvened at 1:35 
p.m. 

The first speaker at the afternoon session was Mike Voeller, 
editor of the Helena Independent Record. He said he did not 
know about the hearing until he read it in the newspaper. The 
news media were invited to testify, but didn't know what to 
testify about. He felt that the subcommittee did not give him 
enough notice to prepare for the hearing, and he stated that he 
would like to be specific but hadn't had time to prepare the 
information. He would like the subcommittee to hold another 
hearing at a later date so that the news media could testify 
and be specific. 

He stated that there is no difference between the press and 
the public; the press is a servant of the public. He was bothered 
that someone would want to differentiate between the press and 
the public. When it comes to the right to know, it is the public's 
right to know. He then asked again for the subcommittee to give 
the general press another opportunity to respond to the questions 
in more detail and after more thought at another hearing. 



Senator Towe stated that the subcommittee will be having another 
hearing and that the news media would have the opportunity to 
testify again. He pointed out that SB 400 is the main piece of 
legislation to be considered, and that it had gone through at 
least four public hearings in the legislature; and that Sam 
Gilluly, Secretary-Manager of the Montana Press Association, 
had attended some of those hearings and is aware of some of 
the items brought up at the hearings. A statement by Mr. 
Gilluly is attached to these minutes. -

Senator Towe then asked Mr. Voeller to make sure that the 
members of the press get all the material and that if they 
have any comments at all, would he gather them and make sure 
that they are given to the subcommittee. Mr. Voeller said he 
would do this. Then he went on to say that the only thing he 
could really comment on at the time was subsection 10, page 21, 
of SB 400, Informed Consent. He said that he thought that it 
was a bit unreasonable because the way that he interpreted it, 
every time someone appeared in a picture that was going to be 
published (especially in an advertisement), the photographer 
would have to run around getting signatures on releases that 
he had that person's permission to publish his picture. This 
could be a real hassle, especially with athletic teams, and 
advertising. He suggested the subcommittee take a long hard 
look at this section. One other point he made was that the 
researcher inform the press as to what was taking place with 
the subcommittee. 

Senator Towe admitted that more research should be done on 
Informed Consent. 

Senator Turnage asked Mr. Voeller if he would consider in his 
response the question of sanctions. There has been an issue 
raised about criminal sanctions being improper as opposed to 
civil sanctions. 

The next speaker was Verle Rademacher, editor of the paper 
in White Sulphur Springs. He said that he had been asked by 
the president of the Montana Press Association to represent 
the community or weekly press. He felt that instead of closing 
some loopholes here they are opening some greater ones with this 
privacy bill. The whole question of privacy since the new Con
stitution was adopted has brought problems to the community 
press. He said they are finding it virtually impossible to 
get honor rolls from the schools any more because many super
intendents will not release them. 

He also wanted to reinforce, as a commercial printer, some of 
the questions of consent. He referred to a basketball tournament 
bulletin and stated that to obtain consent of each and every 
person in that bulletin would be virtually impossible within the 
framework of time involved with the production of the bulletin. 
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He felt that this was forcing too much upo~lltlM· community t'ress, 
the printer, who is also working hard, and he felt that subsection 
10, page 21, should be struck entirely. 

The next speaker was Allan L. Lucke, Director of the Computing 
Center, Montana State University. Mr. Lucke stated that he is 
not representing anyone but himself and would like to address some 
of the questions in the material sent out prior to this hearing. 
One question asks whether personal data systems should include 
only automated systems or manual systems as well. As SB 400 
stands now, it doesn't refer to either. An automated system 
is no different from a manual system, and Mr. Lucke felt that 
the bill should be inclusive of both. Automated systems may 
or may not include optical systems, such as microfilm, micro
fiche, etc. 

In regard to Section 5 of the Federal Privacy Act, which estab
lishes a two-year, independent privacy study commission to 
consider whether Congress should entertain similar legislation 
regarding state and local government and the private sector, 
Mr. Lucke felt that someone should keep track of what that 
commission is doing. He also recommended that the federal act 
be incorporated by the state. 

In regard to SB 400, he recommended that on page 17, line 18, 
the word "mechanical" be stricken. This word also appears else
where in the bill and should be altered. He also suggested that 
{8} on page 19 should probably contain some reference to "political 
party beliefs." 

Mr. Lucke stated again that he felt it makes sense to pass legis
lation such as the federal privacy act to impose on the state 
and also on the private sector. 

Mr. James Zion, President of the American Civil Liberties Union 
of Montana, addressed the subcommittee. 

Mr. Zion stated that, essentially, SB 400 is a good bill, and 
he felt that the policy decisions about privacy of communications, 
privacy of mind or personality, and privacy of familial or marital 
communications are something that we can all accept as being 
basics in our society. These are the kinds of privacy that we 
all want. As far as the question of computers, he felt that 
you decide what areas are going to remain private in the public 
sector and the private sector, and once you set those areas, 
the technology will follow. 

Mr. Zion went on to say that the main problem with SB 400 is 
how we are going to enforce it. He agreed that criminal penal
ties should probably be a last resort. He felt that in our 
complex society we are trying to solve too many problems with 
criminal penalties. He said he would prefer to see administrative 
remedies and private remedies. Along those lines, some of the 



--things we need to consider are statutory remedies. There is 
a provision in the Freedom of Information Act that if a federal 
official willfully and abusively withholds information, then 
that person can be disciplined either by a reprimand or maybe 
even fired. Perhaps in state government the subcommittee would 
want to consider something like that in the privacy area. 

Mr. Zion said what he would like to see in the enforcement 
prov~s~on is a gradation of sanction depending upon the kind 
of violation so that if you have a negligent violation of the 
act you have a very light sanction; if you have a knowing 
violation of the act, you have a heavier sanction; and where 
you have a willful violation, perhaps there you might want to 
start thinking about your criminal sanction or fairly large 
punitive damages. The remedies section can be spelled out 
much more clearly. 

Mr. Zion likes the attorneys' fee section of the bill because 
it does very effectively give someone a sanction. He thought 
that maybe there should be some sort of an appeals procedure 
for the person if he was refused the information he asked for 
from an agency, and this procedure should be simple and inex
pensive. He stated that overall the act addressed itself to 
the problems that we would all like to see something done about, 
and he would just like to see some practical and inexpensive 
enforcement of the act. 

Senator Towe asked Mr. Zion if he was suggesting that the princi
pal thing that can be gotten out of the 1974 Federal Privacy Act 
was the concept of access by individuals to documents about them
selves in the state. Mr. Zion replied that yes, for the private 
citizen the right to access and the right to appeal was the most 
important thing. 

Jim Hughes from Mountain Bell testified next. (Copy attached.) 
He had some articles that he passed out to subcommittee members. 
(On file.) 

Senator Towe asked Mr. Hughes if he was referring to the Federal 
Privacy Act of 1974, or the 1968 Crime Control and Safe Streets 
Act, when he referred to the Federal act. Mr. Hughes replied 
that he was referring to both. 

Senator Towe asked Mr. Hughes if he thought there should be 
criminal penalties for violation of privacy and interception 
of wire communications? Mr. Hughes replied he thought both 
types of penalties would be needed. 

A letter mailed to the subcommittee from the Missoula County 
Attorney is attached as part of the minutes. 

Mr. Lucke called attention to Section 10(a), page 38 of SB 400, 
and suggested that this section include a reference to "electronic 
means. " 
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Senator Towe thanked the participants and inv1ted anyone who wishes 
to come to the next meeting with additional testimony. He sug
gested that the subcommittee be furnished with a copy of the 
bill prepared by the committee studying the Criminal Justice 
Information Systems. He also suggested that the subcommittee 
study the federal law and see what parts they want to pullout 
and use in SB 400. 

Senator Towe requested Mr. Person to prepare a new copy of 
SB 400, incorporating all the suggested amendments, for con
sideration at the next meeting. This bill should be sent to 
all persons requesting a copy and who wish to testify at the 
next meeting. It was also suggested that agencies that would 
be involved with this bill be contacted and invited to the next 
meeting for their comments. 

After further discussion, the next meeting was set for 9:00 a.m. 
on September 18. The final meeting of the subcommittee was set 
tentatively for November 13. 

The meeting adjourned at 4:10 p.m. 
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SUBCOMMITTEE ON JUDICIARY 
• 

Minutes of September 19, 1976 Meeting 

The Subcommittee on Judiciary met on September 19, 1976, at 
9:00 a.m. in Room 405, Capitol Building, Helena. Chairman Towe 
called the meeting to order and all members were present except 
Senator Drake and Representative Lory who were excused. The 
minutes from the previous meeting were deemed read and adopted. 

Other members present were Frank H. Kelly, Butte; Jack Lane, 
. Equifax, Billings; Alexander K. Ciesielski, American Council of 

Life Insurance, Washington D.C.; Mike Voeller and George Remington, 
Montana Press Association; Bob Merrill, Montana Broadcasters 
Association; Dean Zinnacker, Montana Association of Counties; 
Russ Livergood and Socs Vratis, Montana Retail Association; 
J. E. Burnham and Jim Hughes, Mountain Bell Company. 

Dick Hargesheimer, researcher, presented information on judicial 
districts. He said district judges would like to have secretarial 
assistance eliminated. They roughly estimated $326,000 needed 
for law clerks. The judges thought additional secretarial 
service could be provided through the counties. 

Representative Huennekens wondered if the list for law clerks 
was still valid. Mr." Hargesheimer said yes. The August 4, 1976, 
memo explains how the judges arrived at $326,000. Chairman Towe 
said he had some real questions about the memo which was based 
on a survey of the judges by the Court Administrator, Ray Stewart. 
They estimated a need for 10~ law clerks. Each law clerk would 
receive $13,000 to $14,000 annual salary. 

Senator Turnage asked if this idea had come from the district 
judges, or was suggested to them. Chairman Towe said this 
committee had suggested this to the district judges as being a 
cheaper method of securing more help rather than putting in more 
district judges. Chairman Towe said they had originally suggested 
a $100,000 appropriation. Representative Anderson said he 
thought it looked like "well, here's the offer and if you're 
going to hand one out, I'll take one". Representative Huennekens 
said he thought the crux of the matter was whether better justice 
would be rendered. Senator Turnage didn't think so because if 
a judge was inclined to be indolent he would do less work than 
he ever did before. Senator Towe didn't think this would be 
the case with every one. Representative Anderson asked if there 
was a way in which they had to prove the need for an additional 
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law clerk. The need is shown to the court administrator who 
proves it to the chief justice. This won't eliminate a lazy 
judge but might help him if he had a good law clerk. This might 
also add to the strength of someone who is very thorough and 
does lots of research but takes months to decide cases in that 
it could speed up the process. Representative Huennekens 
wondered if the committee could depend on the chief justice to 
turn down the district judge when asking for a law clerk if he 
doesn't really need one. Senator Towe thought this matter 
would be carefully handled. He was mostly concerned about the 
original $100,000 concept being blown into $326,000. A law 
student out of college shouldn't receive $13,000 to $14,000. 
It was discussed whether a new law clerk could use this position 
as a career stepping stone. In addition, the law clerk would 
receive 15% in benefits. 

Representative Huennekens moved that $150,000 be appropriated 
for the biennium and add a Section 4 with a sunset clause that 
this self-destruct after fiscal year 1979. The motion was 
seconded. This would be enough to hire six law clerks instead 
of the original 10~ requested. It was felt that without the 
sunset clause in the bill the legislature would never drop this 
otherwise. Mr. Hargesheimer said the committee had never taken 
any action on this bill. He will draft a new Section 4 for the 
bill to include the self-destruct clause. The motion was passed 
with Representative Anderson voting no. 

An appropriation for secretaries was discussed. It was felt that 
secretaries could do some of the jobs judges do now for less 
than the judges' salary. Some counties now are paying for 
secretaries, and if an appropriation was put in, those counties 
would demand the money and use all the appropriated money for 
the existing situation. Representative Huennekens said this 
committee had kind of gone along with full funding and were 
aborting the issue. In the future, the state might be expected 
to pay for this. Chairman Towe said he expected a bill to be 
introduced which would take all the costs of the courts out of 
the counties and let the state handle this. Chairman Towe said 
he thought there were only two secretaries in judicial districts 
in the state. Representative Huennekens wondered if the work 
was being done by the judges or court reporters. He thought that 
$5,000 to $7,000 work annually shouldn't be done by a person 
receiving $25,000. Dean Zinnecker, Association of Counties 
said they thought the state should pay for the whole thing. 
Representative Anderson said that the court administrator should 
corne in with a requested budget and according to their needs, 
not the committee's needs, they could ask for money for additional 
secretaries. The court reporter presently handles most of the 
duties. Senator Turnage said the committee had found a need and 
the judges would pick up the need until the money runs out. The 
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probate law hasn't added much responsibility to the law clerks' 
jobs. Chairman Towe said that for three secretaries (at $600 
per month with 15% benefits) it would cost $25,000 per year. 
The local government committee wasn't totally receptive toward 
reimbursing the counties for use of the courthouse, etc. 
Chairman Towe thought the committee was taking a piecemeal 
approach. Senator Cetrone thought nothing should be said about 
secretaries. Senator Towe said if nothing were said we lose 
the chance to encourage judges to utilize secretaries more. 
Representative Vincent thought a short trial period should be 
given and this would be a reasonable approach. Senator Cetrone 
didn't think something should be forced onto the judges when 
they didn't feel a need for secretaries. He felt that by 
providing more clerks the need for secretaries would be increased. 
Senator Towe suggested a resolution be drafted that it is the 
sense of the legislature that prior to any requests for any 
additional judges above and beyond the judges we are providing 
here that all avenues should be explored including the use of 
law clerks and secretaries. 

Senator Turnage moved that no provision for secretaries be made 
in this bill. The motion was seconded. The motion passed with 
Representative Huennekens and Representative Vincent voting no. 
Senator Towe suggested to Mr. Hargesheimer that he include an 
explanation as to the committee's feelings. The consensus of 
the committee is that before any further requests are made for 
new judges over and above these requests that a thorough explana
tion of assistance in terms of law clerks and secretaries be made. 
There are existing means of financing by requests to the county 
commissioners and requesting an appropriation. Representative 
Huennekens didn't feel that the appropriations committee had ever 
had enough input from the standing committees who had the 
expertise on the subjects. 

Representative Huennekens moved that a resolution be drafted 
stating that before any additional requests are made for judges 
that use of law clerks and secretaries be considered. This 
could be considered a message to the judges and law clerks who 
might come in and ask for a new law clerk in their district. This 
could be a basis for the Court Administrator to come to the 
legislature and say that they need an additional secretary. It 
would also give the judges authority to go to the county 
commissioners and ask for additional funding for a secretary. 
The motion was seconded and passed. Representative Huennekens 
said that he wouldn't mind saying that the committee wasn't in 
favor of paying for the facilities. Representative Anderson said 
he thought each community would have enough pride in furnishing 
their own facilities. This might be explored by another committee. 

Chairman Towe then moved on to the privacy legislation. He 
explained to possible witnesses that the bills being discus~ed were 
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merely mark-up bills and that they were nothing but a guideline 
to get the committee into the subject. It would be a mistake 
for the committee to approve or disapprove of anything that 
is not or is in the draft bills. The committee has taken no 
action on the bills. At a previous meeting, the committee 
discussed Section 11, page 19, advertising and the use of a 
person's name or likeness, and it should be deleted from the draft 
bill, LC 0105. This paragraph should be addressed only if a 
witness feels it should be retained in the draft bill. There 
is existing common law on this subject already. Chairman Towe 
also reminded witnesses that another committee was considering 
criminal justice information systems, and not to address the 
subject to this committee. 

Mr. Alexander K. Ciesielski, Assistant General Counsel, American 
Life Insurance Association, Washington, D.C., testified first. 
(see attached testimony) He said that the insurance business is 
inter-state in nature. He also said that the committee should 
consider the constitutional aspect of LC 0105. This bill is so 
general that a list of prospects would be considered illegal 
under this bill. The 1975 Legislature enacted a Fair Trade 
Reporting Act. This takes care of cases of potential abuse. 
He said no state has adopted this kind of privacy legislation, 
and he didn't think it was the time to do so now. 

Chairman Towe asked Mr. Ciesielski if he was aware that the 
committee had a mandate from the Constitution of 1972 that says 
privacy shall be protected in the state and nothing has been 
implemented yet. Mr. Ciesielski replied no. Senator Towe also 
asked him if he was aware that the "Vratis Amendments" were in 
this bill. Mr. Ciesielski had this clarified. Senator Towe 
was interested in his thoughts in this regard particularly as 
it relates to a bona-fide concern that perhaps the federal 
Privacy Protection Commission will not come up with a recommenda
tion. Their mandate is for two years which is up at the end of 
this year. If they don't make a recommendation, where does that 
leave Montana with their constitutional provision. Mr. Ciesielski 
said perhaps they could impose a number of negative prohibitions 
without having to have such a broad scope as this draft bill. 
Chairman Towe then asked him if he could provide the committee 
with a list of problems as it relates to the computer and data 
processing problems. He replied that some of these problems have 
already been solved by the 1975 Montana Fair Trade Law. He 
thought that this legislation is implementation of the Constitution. 

Representative Huennekens asked him if insurance companies 
operating only within the state of Montana (state has two) were 
affected by the federal regulations since Mr. Ciesielski thought 
the federal regulations were enough. He thought the state 
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regulations governing these companies would have to conform with 
the federal regulations. Mr. Ciesielski said there was a very 
small number of policies issued by these companies when compared 
nationwide. Representative Huennekens said the individual is 
still paramount, however. Representative Huennekens also asked 
him if there were civil suits involved with privac~ did he feel 
that Montana's law would be stronger in providing for privacy 
with Bill LC 0104. (Whether existence of a criminal statute 
would support a civil suit.) Mr. Ciesielski said damages should 
be shown. Sometimes proper data can't be found on a person who 
has molested a child, etc. Data should be provided here. 
The insurance company already has sufficient regulations. 

Senator Turnage said that he understood that no other state has 
regulated the private sector in this concept. Mr. Ciesielski 
replied yes. However, it was pointed out that Wisconsin, 
California, Ohio, and other .states have proposed legislation 
along this line. Oregon has passed this but later repealed the 
legislation. Mr. Ciesielski said that they wanted to gather 
information so that they could sell insurance in the cheapest 
way. 

Chairman Towe asked him if there was no interference in their 
collection of necessary information under the strictures of the 
Fair Credit Reporting Act and after it is in your file, what do 
you recommend that the law should say as to who should be able 
to obtain that information collected by you. Mr. Ciesielski said 
if another company wanted the same information for the same 
purpose, he couldn't see why the individual would object to it. 
It was a matter of philosophy. There is a medical information 
bureau. It would make it cheaper. It should only be done for 
a legitimate business purpose. 

Representative Huennekens said he would strenuously object to a 
company passing his file around to someone else. Mr. Ciesielski 
said this is regulated because a person has to give consent for 
this to be done. Representative Huennekens said then a burden 
is being placed on him because he has to take his time and effort 
to go and verify that file. Mr. Ciesielski said this is a 
matter of complexity. The medical information bureau exists and 
the underwriters use this. 

Chairman Towe asked if he gave information to one of Mr. Ciesielski's 
insurance companies when obtaining a policy could he be assured 
when he gave that information that an opponent in a political 
campaign wouldn't have access to that information. Mr. Ciesielski 
said yes, because this data is stored in an area where only 
persons with authorization can enter. Chairman Towe said that 
the medical information bureau wasn't compelled to do this by 
any state or federal regulation. Mr. Ciesielski said that they 
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exclude anybody involved with external activities. 
asked him if he thought a law was needed to govern 
he replied when the time warrants it. The federal 
is taking place is still in process. 

Chairman Towe 
this, and 
study that 

Representative Anderson wondered how the information on Senator 
Eagleton's health had been obtained during the last political 
election. Mr. Ciesielski didn't know. 

Chairman Towe said he didn't feel private information given 
should be given out, and perhaps in twenty years it might 
jeopardize someone's job situation. Mr. Ciesielski said that 
the right of the federal government to enact the right of privacy 
at any cost or not at any cost is a basic question. Should the 
laws be adjusted for the majority of the people or because one 
person was jeopardized fifty years ago. Who would pay for this? 

Mr. Ciesielski said he wouldn't see any problem with the 
restricting of use of information to be passed out to anyone. 
He was concerned with the information gathering and transferring 
of information from one insurance company to another. 

Chairman Towe asked Mr. Ciesielski to supply any specific 
comments he might have regarding this complex subject of privacy 
and data processing. Mr. Ciesielski said that this law wouldn't 
apply to any organization covered by the 1975 Consumer Privacy 
Law. The legislators themselves shouldn't make any decision. 

Frank Kelly, Butte, testified next. He was a concerned citizen 
as well as the parent of an l8-year old mentally retarded son. 
The son is trainable, lives at home, has never been institution
alized, has an IQ of less than 50, and attends special education 
classes in Butte. At a meeting he and his wife attended awhile 
ago on proposed rules and regulations relating to special 
education for the state of Montana, they discussed possible 
bills. In a proposed draft there is (Public Law 93-380, 
Section 513, 514, and 515), which says that after the age of 18 
consent shall be required only of the student except in the cases 
of an individual who is legally declared by the court to be 
incompetent to make such a decision for himself and for whom 
legal guardianship is required beyond the age of majority. 
Mr. Kelly said he thought that anyone could come in with a form 
for his son to sign that would supply them with necessary school 
information. His son would sign the form. Unless Mr. Kelly 
goes to court and is appointed his guardian, there is nothing 
else he can do about this. Is he correct? 

Chairman Towe told Mr. Kelly that he was referring to the Buckley 
Amendment of the Education Act of 1974. This is a comprehensive 
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federal statute controlling the privacy of students. There 
wasn't anything that could be done in regard to the federal 
statute except to be sure not to duplicate the same problems 
Mr. Kelly was referring to. Chairman Towe said Mr. Kelly could 
write his congressman and see if the Buckley Amendment could be 
amended to specifically provide for a person who meets the 
definition of mentally retarded and make them an exemption. 
Before the Buckley Amendment, however, there was no protection 
at all. The school could release all information to anyone at 
any time. Representative Huennekens suggested that in Montana 
law it say "informed consent". Chairman Towe said if informed 
consent were defined, it would solve the problem. Senator Turnage 
said all consent implies it is informed and he didn't think it 
would make any difference to say "informed consent". 

Senator Turnage said it wasn't necessary under existing law 
to have someone declared incompetent in order to have conservator
ship or guardianship. It has been liberalized a great deal 
from the old guardianship law. One doesn't have to be incompetent 
in order to have a guardian. Letters of conservatorship could 
be obtained from a lawyer for around $25. 

Jack Lane, Equifax Services, Billings, testified next. Equifax 
is a national company headquartered in Atlanta, Georgia. They 
are classified as an investigative reporting consumer agency. 
(See attached testimony.) His home office will also supply a 
testimony. This company is the largest information gatherer 
in the United States. They go far beyond the letter of the law. 
He is not required by law to show anyone his file, but Mr. Lane 
will do so and also run off a copy for the individual. Anyone 
wishing to stop by 1015 Broadwater, Billings, can look over their 
operation. 

Representative Vincent asked if other firms in the field used 
the same policies as Equifax. Mr. Lane didn't know. If Equifax 
makes an investigation for an insurance company, that information 
goes into his file and that information can't be passed on to any 
other person. The information can only be seen by persons 
authorized to do so. 

Chairman Towe asked Mr. Lane if after a customer obtains the 
information Equifax has no control over the individual's use 
of that information and whether he is properly using it. Mr. Lane 
said they have a written contract with the person requesting the 
information saying that the information will be used only for 
legitimate purposes and for no other purpose than for which it 
was requested. Mr. Towe wondered if competitors passed information 
on for illegitimate reasons. Mr. Lane said he didn't know about 
the competitors, but according to the Fair Credit Reporting Act 
if information is used for illegitimate purposes they are subject 
to the penalties under the act. 
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Representative Anderson asked what kinds of persons require 
Equifax services and for what reasons. Mr. Lane said they are 
used by insurance companies. Any person requiring information 
about an individual for a legitimate reason can use Equifax. 
"Adverse" information means anything that would cause the user 
of that report to increase the cost or deny a benefit. Mr. 
Lane said Equifax investigates their customers before they 
sign a contract with them. If a customer uses them for other 
than legitimate reasons, both parties have recourse. Chairman 
Towe pointed out that the recourse of the existing statute is 
simply to misuse the information. Chairman Towe also pointed 
out that unless that person has been denied a job or benefit 
no one would have any idea of whether the information was being 
spread allover the country or not. Mr. Lane replied that if it 
was adverse he would find out about it somewhere along the 
line. Chairman Towe said that this bill (LC 0104) would not 
allow computerized information to be passed on unless the 
individual is informed. 

Bob Merrill, Montana Broadcasters'Association, Billings, testified. 
Since Section 11 has been deleted, his entire presentation has 
almost been thrown out. He was concerned with LC 0105, page 23, 
Section 7, lines 3-12. He said all broadcasting stations must 
have their licenses renewed every three years. If a license is 
not renewed, there is several million dollars worth of tubes 
and wires in the station that isn't being used. The cost of a 
radio station is about $50,000. He didn't want anyone coming in 
and destroying his equipment or station because they had violated 
the law. That would be too expensive. 

Chairman Towe pointed out that the section Mr. Merrill was 
referring to was in violation of Section 4-6 of this bill 
(violation of wiretapping or eavesdropping). This is a verbatim 
copy of the federal law. Mr. Merrill didn't think that then the 
broadcasters had a problem with the proposed bill. 

Senator Turnage asked what would happen if a $200,000 camera 
broke a window somewhere and if it had a tape recorder on it, 
what would happen. Chairman Towe said on page 9, lines 8-15, 
explained this. If the eqUipment was being used only for wire 
tapping or eavesdropping then it could be confiscated. 

Senator Turnage wondered if two persons had a private conversation 
and later one person turned the information over to the press. 
Was this a crime? Senator Towe replied no, it wasn't unless it 
comes under the second provision that is privileged confidential 
communication such as doctor-patient information. Interception 
and revealing of information at a later date was discussed. 
Mr. Merrill said that today the public demands and expects more 
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information, not less, and that is what they were concerned 
with. You don't want to be so concerned with the right of privacy 
of one individual that you don't exclude the right to know of 
the general public. Chairman Towe thought this legislation would 
accomplish that very thing since privacy would be more fully 
explained and made clear. 

The committee recessed for lunch. The committee resumed at 1:30 p.m. 

George Remington, Publisher of Billings Gazette and Vice-President 
of the Montana Press Association, testified next. His purpose 
in testifying was not to oppose the bills but to get some 
clarification on various points in the bills. He referred to 
LC 0105, page 3, line 3, regarding trespass. He wondered about 
the term "proper adult person". He also wondered about consent 
in regard to privacy. Mr. Remington was thinking about a raid 
where photographers and newspaper people accompany the law 
enforcement officials and gather information or pictures. Does 
he have to have consent of the owner of the premises to do this? 
He had recently heard a speaker on the matter of privacy and 
consent in this matter. A police photograph was used with white 
drawn in to show a child's body after a fire. The owner of 
the property brought an action against the newspaper for using 
this photograph. He cited another example of a surfer interviewed 
by Sports Illustrated who told of his life style in a surfing 
colony in California. After thinking about it, he notified 
Sports Illustrated that he withdrew consent for the story. They 
printed it anyway and it was found to be actionable. Mr. 
Remington thought the committee should consider "withdrawn consent" 
as they put the bill in final form. 

Mr. Remington also commented about pages 5 and 6 dealing with 
interception. He assumed the newspaper people didn't have to get 
consent of everyone in a public meeting in order to run a tape 
recorder throughout the meeting. He wondered about "or other 
device". He cited a case in Billings where a letter about a public 
official was received which seemed to imply a conflict of 
ineerest regarding the official. He hoped that type of communica
tions would not be barred. 

Mr. Remington's next question involved page 9, line 11, regarding 
the advertising for sale of electronic, mechanical, or other 
device. He thought an unfair burden was being put on newspapers 
to know when somebody advertises something what it is exactly 
going to be used for. There are many electronic devices on the 
market today and it is hard to tell when they are going to be 
used for legitimate purposes or not. Representative Huennekens 
asked if when the term "primarily useful for" would solve the 
problem. Mr. Remington thought that might modify it enough to be 
helpful. 
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Mr. Remington stated he was glad that paragraph 11 had been 
deleted from the proposal. 

Mr. Remington referred to LC 0104, page 3, paragraph Sa, lines 
3-5, and page 4, line 24 through line 3 on page 5, and wondered 
how this would relate to newspaper "morgues". He wondered if 
they printed something from their "morgue-" files and someone 
else picked this up, what would happen and would they be accused 
of transferring this data. Representative Huennekens said this 
was largely computer data. Chairman Towe said that if the 
newspaper knew when the person got the information from them and 
that they were going to put it on the computer it would be okay. 

Mr. Remington also questioned page 6, lines 24 and 25, regarding 
the transfer from one system to another. It is feasible that 
sometime Montana newspapers will have morgue information on a 
computer in some kind of a storage device. That would be a 
transfer from one system to another. Who will decide what the 
conditions of assurance are? 

Representative Huennekens wondered about transfer of information 
within companies or a group of companies that were subsidiaries. 
He wondered if this was referred to at all in the proposed bill. 
The "Vratis Amendments" would change this, and would be a 
substantial change. Safeguard 1 changes the language substantially. 
It means that if you request the transfer of information from 
one data bank to somewhere else you can safely do that if you 
have written assurance from the data bank. If a newspaper 
wanted to buy information from a data bank, this is allowed for 
in Safeguard 6. The committee should be working from the yellow 
bill as it includes these "Vratis Amendments" and safeguards. 

Senator Turnage commented on page 5, line 6, sub paragraph c, 
LC 0105, that defines "intercept". It means the acquisition of 
a letter by any means. On page 6, line 8, sub paragraph 2, 
refers to consent without the receiver or sender of a letter. 
Paragraph 3, line 16, makes it unlawful for anyone to disclose 
the contents of a letter that was obtained in violation of 2. 
Suppose a sheriff who was a candidate for office wrote a letter 
to a friend saying he had been convicted of murder for hire, 
but that he is now retired and will be a good sheriff. If the 
friend takes the letter to the newspaper and shows it to someone, 
both the friend and newspaper person could go to jail. Chairman 
Towe said the interception relates to a sealed letter, but 
Senator Turnage said it says "or otherwise". The act is in 
effect only when the mail is in progress, and not after delivery. 
The communication is protected only while in progress. The 
committee will clarify the point "or otherwise" and change or 
delete this on page 5, line 9. 
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Chairman Towe also referred to "proper adult" on page 3, line 3. 
The committee suggested changing this to "authorized adult" 
and delete the word "proper". 

Chairman Towe also suggested that newspaper people accompanying 
people on a raid should be added. The common law has affected 
this, and perhaps should be changed. He wondered if the news 
media were at a place legally when accompanying policemen who had 
a warrant. Representative Huennekens didn't feel there was any 
justification for a member of the press to walk in a house and 
take a picture when a policeman had entered legally. If the 
public just comes to look at some place where suspected gambling, 
etc.,is going on, that is not legal. The press would be safe, 
however, if the public had been invited to that place at prior 
times. Mr. Remington wondered where the line is drawn between 
the .public being invited or only certain individuals invited. 
The committee didn't have any objections to the press accompanying 
the law officials when making a lawful arrest. On page 3, line 
14, paragraph c, it should say "authorized members of the media 
accompanying". 

Representative Huennekens said there were many search warrants 
issued that produced no results. He objected to that part of it 
and the invasion of his privacy. Senator Turnage said if a hotel 
room was broken into and pictures were taken of roulette wheels 
even though the culprits weren't there, he thought that should 
be allowed. Representative Huennekens didn't object to this 
and said that "possession is an offense" if it is conclusive. 
Mr. Remington agreed with this. Chairman Towe said "when arrest 
or crime committed in that location" should be added. Representa
tive Huennekens wondered if a child was authorized to invite 
someone into a home. Chairman Towe said that is why "authorized 
adult" is used, and a child is not authorized. 

Chairman Towe commented on "withdrawn consent" and he thought 
this should be clarified in the bill. Once consent has been 
given, one can't retract it. Mr. Remington could easily understand 
"withheld consent" but he wondered how this matter could be put 
in legislation. He thought there was already ,common law on the 
subject. In the case of the surfer with Sports Illustrated, the 
courts upheld the plaintiff and said the man had a right to 
withdraw his consent. A provision should be added to this 
bill clarifying that point. 

Chairman Towe said there was no question in his mind as far 
as it being legal to use electronic devices in public meetings. 
Page 5, lines 14-17 on oral communication clarify this point. 

Representative Anderson thought that a reporter who accompanies 
a policeman into a house for arrest was in the house without 
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consent. Representative Anderson thought the reporter should be 
invited in. Senator Cetrone agreed with Representative Anderson. 
Chairman Towe discussed whether a person who was in a neighbor's 
house and arrested whether the neighbor should suffer the 
indignity of having the arrest made in his home. Mr. Remington 
didn't think this was a troublesome problem that would happen 
every day. He was thinking more in terms of raids, etc. 
Representative Anderson suggested that if there was a warrant it 
could be written so that reporters could enter with police. 
Chairman Towe suggested an exception where news media could be 
present in any location where a crime has been committed on 
that location. This would exclude them from the neighbor's 
house. 

Representative Huennekens thought the crux of the matter was 
where do you draw the line for legitimate public interest and 
not an individual's public interest. Chairman Towe thought 
maybe we would have to look at whether the location of the 
arrest had anything to do with the crime or evidence. Mr. 
Remington agreed. 

Mike Voeller, Editor of The Independent Record, spoke on behalf 
the Montana Press Association and as ~resident of Montana 
Associated Press. Mr. Remington had expressed his thoughts well. 
If he is notified of the next meeting, he'll attend. 

Mr. Bob Person, Legislative Council, presented information 
on the sovereign immunity study (see following list). The 
checked items were discussed last February. 

Representative Huennekens moved that Sections 1-502 and 1-822 
be repealed. The motion was seconded. Chairman Towe said he 
had obsolete written allover this part. If something happens 
to the recodification, these motions will be shown in the 
committee report. The motion passed unanimously. 

Representative Vincent moved that Section 11-1301 through 11-1306 
relating to sovereign immunity be repealed, subject to committee 
approval when the whole section can be looked through. The 
motion was seconded. The local government committee is considering 
this too. Chairman Towe didn't think Section 11-1307, 1308, and 
1309 pertained to the judicial committee. Mr. Person will go 
through these sections and make sure they don't repeal existing 
law. Mr. Person will bring back to the committee suggested 
amendments for committee discussion. The amendment will delete 
all matters pertaining to sovereign immunity in these sections. 
The motion was carried. 

Senator Cetrone moved that Section 11-1409 (4) be deleted. It 
was seconded and carried. 
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Sections 11-2248, 11-1941, and 16-1610 w~ ~t considered by 
the committee as they were not relevant to this committee. This 
does not apply to government entity but only to persons who 
voluntarily report fires. This is not a subject for the 
committee to be concerned about. If a volunteer volunteers, 
he can be made an agent, not an employee. The eminent domain 
section does not apply to this committee. 

Senator Turnage moved that Section 16-1801 through 16-1811 
be amended so that this section does not pertain to any section 
under the Tort Claims Act. It was seconded and passed. 

Representative Huennekens moved that Section 16-2731 and 16-2732 
be repealed. The motion was seconded. This is a policy question 
of whether or not we want insurance companies to insure to the 
maximum limit rather than the limit of $100,000. Mr. Zinnecker 
said he would like to see "self-insurance" on an organized 
fashion. During testimony in the legislature, they can hear 
from county sheriffs and county commissioners. Mr. Zinnecker, 
Montana Association of Counties, said they have been looking at 
self-insurance for the last two years. Senator Turnage said 
he didn't think this should be repealed until there is a positive 
self-insurance program. There is no guarantee that the 
mechanism for self-insurance will be used. All of the 56 
counties have the sher~ff covered in a blanket bond. The motion 
was carried with Senator Turnage abstaining. 

Section 16-2914 was not considered by the committee. 

Senator Turnage moved that Section 17-205 be amended. As the 
proposed bill before the subcommittee, an exception should be 
mentioned. The motion was seconded and carried. 

Senator Turnage moved that Section 28-603 (4) be amended and put 
in the statute "including chief and authorized deputy protecting 
the district as well as the chief or authorized deputy". 
This pertains to fighting range fires. Chairman Towe said he 
thought this was a sovereign immunity situation, and might 
require a 2/3 vote. He said the committee could include this 
in the statute with an amendment or put it in intact and either 
way it would receive a 2/3 vote. Under the local government 
proposal, some counties may be doing this locally. In some 
places, the first person on the scene of a fire is the chief 
deputy. Representative Huennekens wondered if we were establishing 
precedence again by allowing immunity for a certain person, and 
Senator Towe replied yes. Representative Huennekens wondered if 
this should be covered in the proposed bill under emergency 
actions. Senator Turnage said emergencies were hard to define 
because it means something different to each individual. The 
language in this section stands by itself. Mr. Person was 
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directed to research this subject. If this is a law at the 
present time, it might be that this is needed and not jeopardize 
the law that we have by changing it. Senator Towe thought 
things should be gone over one-by-one rather than making a 
blanket emergency provision. This would have to be changed in 
the bill title. Chairman Towe thought this matter should be 
in this bill. The motion was seconded and carried. 

Representative Huennekens moved that Section 31-172 be repealed. 
The motion was seconded. This section says that the highway 
patrol can issue licenses to people who are blind or deaf and 
can't drive but need a license for other things (identification 
cards). The motion was carried. 

Senator Turnage moved that Section 32-4722 which has the part 
that pertains to immunity be stricken. It was questioned 
whether there is any liability for performance of legal duty. 
It should be amended so that they have the right to enter land. 
The motion was seconded and carried. 

Senator Turnage moved to amend in part Sections 40-4401 and 
40-4402. It should be rewritten to carry out the effect that 
contract should waive right to raise defense of sovereign 
immunity. This then would be an expansion of sovereign 
immunity. The fire district then will still have the option of 
insuring against damage done to someone by going across someone's 
land they can still do so. It was seconded and carried. 

Senator Turnage moved to repeal Section 46-243. The motion was 
seconded. There is another clear statute that grants the duty 
upon those people to do so. Senator Turnage replied yes. If 
the duty is done properly, there is no liability. The motion was 
never voted upon. 

Representative Vincent moved to repeal Section 69-6405. The 
motion was seconded. If there is voluntary sterilization, there 
can be no liability. If they are negligent (physician performing 
act of sterilization), they are liable. The motion carried. 

The committee decided to leave Section 75-5939 alone. Senator 
Turnage pointed out that this authorized the district to buy the 
insurance and also make the sovereign immunity defense unavailable 
if the insurance was bought. 

Senator Turnage moved that Section 75-5940 be repealed. The 
motion was seconded. This is in conflict of what the proposed 
bill is saying now. The motion carried. 

The committee decided to leave Section 75-6723 and 6724 alone. 
This is needed. This section is authorizing a school district 
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The committee decided to leave Section 75-7011 alone. If a 
school district wants to insure for $5,000,000 instead of 
$1,000,000, let them do it. The section deals with minimum 
figures only. The committee was faced with the question of 
whether they can mandate school insurance to all districts. 

Senator Turnage moved to amend Section 75-8310 to take out 
all reference referring to the school district and leave in all 
except to children and parents and guardians. Senator Towe 
didn't think this was a matter of sovereign immunity since 
school patrol people were volunteers for the most part. 
Representative Anderson said this was a function of the school 
program. Senator Towe didn't think the whole school should be 
immunized. If the school district was negligent in showing 
children how to be school patrol leaders they should be liable. 
Senator Turnage also moved that there should be something added to 
the section that adds limitation to gross negligence. The 
motion was seconded and carried with Representative Anderson 
abstaining. 

Mr. Person . pointed out to the committee that Diana Dowling had 
a requirement that "willful" be replaced with "purposeful". 
Senator Turnage said there was quite a difference between the 
two. Senator Towe said "purposeful" means one really intends 
to do it. "Willful" means you will it to be done, and you can 
imply a willfullness but not a purposefulness. It was pointed 
out that "willful" is not defined in the criminal codes. The 
words "intentionally, purposefully," are used instead. 

Senator Cetrone moved to amend Section 77-2308 to spell it out 
to say it is only during national disasters or actual emergency 
where immunity will apply. This will require a 2/3 vote of the 
legislature in order to pass. Civil defense refers to national 
disasters or emergencies. The question is whether we want to 
give broad immunity to the states or representatives or agents 
of the state. Representative Huennekens said the state should 
be liable for these activities. Disasters could mean a dam 
breaking causing flood, earthquake, explosions, etc. Civil 
defense practice drills involve many people and it was discussed 
whether these people should be exempted when performing the 
duties. Chairman Towe didn't want to see someone's child hurt 
if the national guard said they had to go through that yard to 
get to the practice civil defense exercise. However, if an 
earthquake happened and people were evacuated and someone died 
as a result of that, those people in charge of the evacuation 
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should be protected. In an actual disaster situation, not in 
training, these people should be protected. People are liable 
for their negligence in training. It was questioned when 
preparation begins and lets off. Senator Turnage moved that we 
say "as used in this chapter, the term civil defense means 
during an actual emergency or .•.• ". Therefore, any negligence 
occuring during an actual emergency will be given immunity. The 
motion was carried. 

Mr. Person, was instructed to prepare all the suggested amendments, 
and the committee will meet again to look at the amendments. 
Mr. Person will work with Senator Turnage as far as writing 
up the actual amendments. They will work on the ones not 
considered by the committee and decide which ones need work or 
an amendment and this will be sent out to everyone before the 
next meeting. 

The next meeting will be Friday, November 12, 1976, at 7:00 p.m. 
and carryon through November 13. 

The meeting was adjourned at 5:05 p.m. 
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Re~ Draft Bill L. C. 0104, Right of Privacy 
Subcommittee Hearing of Seotember 18 I 1·9 76 

a Dear Senator Towe: 
i. 

This statement is submitted on behalf of the American Council of Life Inscrance, 
~. formerly known as the American Life Insurance Association for whom I appeared before your 
"standing and interim committees on previous occasions. We now represent 239 insurance 
· companies doing business in Montana which provide life and health insurance protection to 
i the majority of Montanans. Since insurance by its nature necessitates a large scale 
"collection and analysis of data affecting millions of individuals, our industry is Vitally 
· interested in Draft Bill No. L.C. 0104 considered by your Subcommittee for introduction to 
,-the 1977 Montana Legislature. 

~ We are in agreement with the purpose of your proposal, to protect the privacy of the 
L.tndividual's personal data. We are deeply concerned, however, about the effect of this 

bill onday-to-day insurance operations. The infrequent occasion of misuse or misinforma
~ tion of personal data must be weighed against the cost and effective administration of 
Wnsurance operations for the majority of Montana citizens. Overreaction will benefit no 

one. Draft Bill L.C. 0104 attempts to impose rigid control over the gathering and use of 
i,personal data information in both the governmental and private sectors. The events of 
llitthe past several years may indicate the need to protect the individual from wrongful use by 

. 'i.e government of information obtained under the force of governmental authority. We 
'~er1ously question, however, whether adequate study has been made of the impact of the 
'-proposed statute on the innumerable types and use of information systems, both automated 
· and manual, in private busipess. ' 

The dearth of this information caused the United States Congress to veer away from 
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regulation of private data systems at this time. The Privacy Act of 1974 I Public Law ~ 
93 -5 79, as originally introduced, applied to both government and private records. One of I 
:he strongest advocates for imposing controls was Dr. Alan F. Westin I of Columbia 
'University I who served as director of the 1972 National Academy of Sciences project I WhiChl 
examined the privacy of the individual in relation to the need of personal information data 

I 
banks. While endorsing coverage of intergovernmental computer systems I Dr. Westin 
opposed the total coverage of the original bill. He cited lIimpracticality and dangers 
involved in trying to regulate and register many tens or hundreds. of thousands of files of 
every kind. /I He recommended "an instrumentality to lead private organizations to adopt '.1' 
-:odes of fair information practice as their voluntary policy" I and proposed creation of a 
'National Commission on Private I Interstate Personal Data Systems." 

As a re suIt of Dr. We stin I s and other te s timony I the Privacy Act of 1974 wa s li~ited to I 
:':-:e activities of federal, governmental agencies. The act also established a Privacy 
?:-otection Study Commission to conduct a two-year study of IIdata banks, automated data I 
processing programs I and information systems of governmental, regional, and prhate 
organiza tions, in order to determine the standards and procedures enforced for the protectioifi 
f)f personal information." Medicine and insurance head the list of areas to be examined • 
in the private sector. The Commission I s task is to determine whether the controls imposed 
'::;7 the Privacy Act on federal agencies should be extended to private organizations by '1 
:-tdditionallegislation, and to recommend what is "necessary to protect the privacy of :, 
individuals while meeting the legitimate needs of government and soCiety for information. 1I'tttttI/I 

The federal Privacy Protection Study Commission has been conducting hearings 
throughout this year. In particular, three days of hearings with respect to the insurance 
companies were held in May and informal discussions have since continued between the 
Commission staff and representatives of the insurance industry. A report of findings and 
recommendations is expected to be completed by the federal Commission early next year. 

I 

We urge your committee either to withhold action on any privacy legislation until the 
results of the federal study are announced, or to limit the impact of Draft Bill L. C. 0104 
solely ·to agencies of the state of Montana. "Ve are not aware of any in-depth studies that I 
have been made of the data collection systems of the business community in Montana, and 
we question whether the controls imposed by Draft Bill 0104 can properly be evaluated at 
:his time in regard to their impact on costs and the efficiency of day-to-day business I 
operations. The effect of "stagflation" on government budgets and the consumer's pocKet
:;ook makes it essential that the dollar costs of any new controls imposed on business be I 
:'::10roughly evaluated and balanced against the benefit to be derived from the controls. As 

I 
I 

'V~ understand it, the federal Office of Management and Budget has already expressed 
concern over the budgetary effects of the new privacy legislation. The taxpayer and the 
·:;onsumer will ultimately pay the bill. 

Our plea for further study is not designed to avoid or delay privacy controls over the 
... lsurance industry. You are well aware. that insurance is one of the businesses most 

I 

;9avily regulated by government. Such regulation already extends to the privacy of personal

l 3.ta. 
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~t is in the nature of insurance to require personal information about the lives and health 
, . of individuals. This ranges from solicitation and underwriting to claims and benefits 

.• :ldministration. Forms used by insurers contain written authorization by an applicant on an 
t.lnsured to obtain da ta and to use it in granting and administering his or her insurance 

protection. Such data is frequently obtained through independent reporting agencies. 
80th the reporting agencies and the insurance companies are regulated thoroughly by the 

*-federal Fair Credit Reporting Act and by the Montana consumer reporting law I enacted by 
Chapter 547 , Laws 1975 and codified as Mont. Rev. Codes Sections 18 -S 01 through 18-521, 

, Nhich became effective on July 1, 2.975. Notification that such outside agencies are being 
~sed I the nature of the information to be obtained, and the right of the individual to challenge 

t.he data is required by law in the existing procedures and forms related to credit, employment, 
;~ lpplications for insurance and claims for insurance benefits. If credit, employment, 
'nsurance .coverage or insurance benefits are denied I the individual must be informed if the 
,ction resulted from information from a reporting agency so that he or she will have an 

-.'pportunity to challenge the report under the procedures prescribed by law. In fact I a 
federal Health I Education and Vlelfare Advisory Committee report noted that rair credit 

~ eporting legislation already provides greater protection in a number of areas than the safe
...,uards of most privacy bills being proposed. 

Accordingly I we respectfully submit that the existing strict regulation of personal dat?
,-"stems in the insurance industry makes further regulation unnecessary and burdensome . 

..... J.sparate legislation by the 50 states I disregarding the existing nationally uniform pattern, 
: lould make compliance extremely difficult and increase the cost enormously . .. 

I am looking forward to seeing you at the September 18 hearing and will be happy to 
~ laborate on our suggestions or answer any questions your subcommittee may have. 
lit 

IIIKC/jcg 

~ ,.r .. 
.. • 

Cordially I 

ct{~fujt~~ 
Alexander K. Ciesielski 
Assistant General Counsel 
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"complaints" ,( in the broadest definition of the term) had been 
'-.. 

(e~~c over "a period ot five years tor the entire 

consumer reporting --iii'dustry. Consumer witnesses appearing to 

testity in tavor of amending the current law merely demonstrat-

ed now effectively the law was wor king. 

,/ 'l'he fair Credit Reporting Act provides very S1?ecific 

consumer pr.otections in the area of collection, maintenance, and 

distr ibution of personal intormation oy consumer reporting 

agencies. Tnese include: 

'fnat a reporting agency may issue a consumer report 
only tor one or more of the perwissible purposes 
set out in the Act. 

'l'hat wtlenever an individual is denied a benefit. or 
pays more tor that benefit. because of information 
supplied by a reporting agency. he is notified of 
tl1at fact by the user, and supplied the name ana 
address of the reporting agency. If credit is de
nied or costs more because of information from a 
source other than a consumer repor ting agency. the 
consumer must be so informed and told of his right 
to ootain disclosure at such information. 

'l'nat a reporting agency is prOhibited tram reporting 
adverse intormation over seven years of age. 'rhe 
exceptions are bankruptcy information which may be 
reported for 14 years. and when credit or insurance 
transactions exceed $49,Y99. or tor employment when 
tne annual salary is equal to $20,000 all informa-
tion may be reported. 

That a reporting agency must follow reasonc1ble proce
dures to assure maximum possiSle accuracy of report 
intol"mation. 

'rna t publ ic reco rd in £0 r rna t ion mus t be down to da tc 
wnich is likely to have an adverse affect in a report 
for employment purposes . 

• 
- 6 -
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'I'nat reports may be submitted to a governmental 
agency only for one or more of the permissible pur
poses enumerated in the Act. 

'l'tlat a consumer can obtain disclosure of information 
from tne consumer reporting agency. 

'1'nat a reporting agency must reverify. when neces
sary. file information that is disputed by the 
consumer. 

'l'uat information which cannot be reconfirmed must be 
deleted and a corrected report sent to prev io,us re
cipients of the information within the previous t\",O 
years tor employment purposes and the prev io us six 
months for any other purpose. 

'l'nat a consumer has the right to make a written 
statement concerning reconfirmed information. and 
that statement must be included in all future re
ports. 

. . 
'l'nat a consumer wl'lO feels that he has received incoli1-
plete disclosure or who nas suffered some other abus>? 
may tile a complaint with the Federal Trade Commis
sion, wnich has responsioility tor the enforcement 
of tne fair Credit Reporting Act. 

The consumer is entitled to monetary compensation 
for any repocting agency's willful abuse of these 
prov isions. 

--------------------------- .... _--------
FCR1\ C01'IPLIANCE 

'fne FCRA codified significant provisions for protect 
-', 

lng the righ't~f the individual to confidentiality and fair 

treatment WhiCh~~Ompatib~e with many of the philosophies 

and p r: act ice s of can s urn e'r, r e po r t i ng age n c i e s w hi ch a 1 read y ex -

isted, never tneless dema~S,a good dea.l. of my immeu ia te at ten-
~/// ~ 

tion during the 'first tlalf of this decade. 
// . ~ 

As- soon as the FCHA was passed, we as a company 

worKed diligently aoo spent significant sums of money to COI11-

• 
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Minutes of November 12-13, 1976 Meeting 

The Subcommittee on Judiciary met November 12, 1976, at 7:30 p.m. 
in Room 432, Capitol Building, Helena. All members were present 
except Senator Cetrone and Senator Drake. 

Other persons present were Dean Zinnicker, Montana Association of 
Counties; Mike Young, Department of Administration; Tom Maddox, 
Independent Insurance Agents; Dan Mizner, Montana League of Cities 
and Towns; and Bob Person, Legislative Council. 

The minutes from the previous meeting were deemed read and approved. 

Dean Zinnicker, Montana Association of Counties, testified. He 
commended the committee for a job well done. He thought the committee 
should consider immunity from suit by the governor in the state 
or discharging his duties in vetoing a bill. This should all be 
extended to a local government executive if the case ever arose. 
The l20-day limitation for filing an action should be left in the bill. 
The limitations of occurence should be based on the locality and 
ability to pay. 

Dan Mizner, Montana League of Cities and Towns, testified. His 
convention passed a resolution which said the limitation should be 
$300,000 instead of $1,000,000. A lower limitation for local units 
of government should be considered. He was still concerned about 
the filing deadline. 

Mike Young, Department of Administration, said from the executive 
department's point of view, the bill was very good. 

The committee agreed that the summary of recommendations was very 
good, and should be the first page of the committee report. 

The committee discussed the draft sovereign immunity bill. Mr. Young 
explained Section 2 to the committee as it related to existing law 
and old statutes. This whole chapter has not been used since 1973 
since the tort claims act literally repealed by implication the 
chapter. This section merely says there are certain cases where 
immunity exists where they are now provided for. Mr. Young referred 
to the underlined portion of the draft bill on page 2 and said there 
might be a problem here since it is a jurisdictional statute. The 
whole section is stated elsewhere in the tort claims act. 
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Senator Turnage moved that Section 2 be deleted in its entirety. 
The motion was seconded and passed. All sections thereafter should 
be renumbered. 

Senator Turnage wondered why Article II, Section 18, was necessary 
in the underlined portion on page 1 of the draft bill. He thought it 
was redundant. Chairman Towe thought a good reason to keep it in 
the bill was for a lawyer who wasn't familiar with the whole question 
of sovereign immunity to be able to see the reference therein. 
It was decided to leave Section 1 as written. 

Senator Turnage moved that Chapter 7 of the Title 83 (repealer bill) 
in the second bill be deleted. The motion was seconded. Mr. Young 
pointed out that this chapter has no use because of the tort claims 
act. It is a source of conflict and confusion. The motion was 
passed unanimously. 

The committee approved Sections 3 and 4 as written. 

Section 5 was discussed. Representative Lory wondered if a separate 
section would have to be put in to include local government officials. 
Chairman Towe said he thought the committee had already discussed 
this matter, and decided not to include local government executives. 
If Mr. Zinnicker's suggestions were adopted, a county, city or town, 
and city or town executives and county executives would be immune 
from suit. Representative Huennekens said this would also include 
appointed officials as well as elected officials, and he objected 
to that. Mr. Zinnicker said they would be satisfied to limit this 
just to elected executives. 

Representative Huennekens moved that a new Section 6 be added to 
read as follows: "Immunity from suit for certain actions by local 
elected executives: A local governmental entity and the elected 
executive officer thereof are immune from suit for damages arising 
from lawful discharge of an official duty associated with vetoing 
or approving ordinances or other legislative acts or in calling 
sessions of that unit's legislative body." Representative Lory 
seconded the motion, and it was passed unanimously. Subsequent 
sections should be renumbered. 

The committee noticed and changed the following typographical errors: 

On page 4, line 3, after "exemplary" add "and punitive". 
On page 4, lines 9 and 10, after "faith" insert a comma, and change 

the following to read: "faith, without malice and or corruption and" 
On page 4, (2), lines 21 and 22, the same change as above: "faith, 

without malice and or corruption and". 

Section 8, pages 5 and 6, of the draft bill were discussed by the 
committee. 
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Representative Vincent asked if there were any formulas or methods 
of apportioning this by using taxable valuation, etc. 

Mr. Mizner said they had been thinking of many different ideas such 
as limitations on taxable valuations, etc. His board had suggested 
a limitation of $300,000 for counties; $200,000 limitation for a 
single case or $500,000 for each occurrence. This would be for a 
local government unit. No distinction would be made among towns 
and cities. The section applying to automobile insurance is not 
operable anymore. Representative Huennekens said in today's age when 
people have to carry automobile insurance up to $500,000 it seemed 
cheap for counties to do less. Mr. Zinnicker said he would like the 
figures as low as possible. The cost for liability insurance is 
really very little as compared for $500,000 to $1,000,000. Mr. Young 
said the constitutional problem here was whether one could discriminate 
between local governmental entities. Is such a distinction denying 
equal protection of the law? 

Representative Anderson asked if most communities and school districts 
weren't insured up to $1,000,000 now. Mr. Zinnicker said that 
Stillwater County couldn't get $1,000,000 worth of coverage this year. 
Their agent couldn't find a company to write a $1,000,000 policy. 
Mr. Maddox said this was a very interesting situation. His associa
tion had been watching the impact of this bill on the market and said 
the limits wouldn't have any effect on the market. To have lower 
limits makes self-insurance more feasible. Mr. Maddox said they 
have a positive approach on this proposed bill presently. Stillwater 
County's premiums jumped from $9,000 to $19,000 and reduced coverage 
of $1,000,000 to $500,000. Representative Huennekens said he thought 
it should be left as is, but watch Stillwater County and others to 
see if that was a trend within the insurance industry. Government 
should carry the same load that industry and private individuals do. 
Mr. Maddox said he would check on the Stillwater County situation 
and report back to the committee. If there is a serious problem, 
an amendment could be made. 

The committee noted another typographical error on page 5 and it 
should read on line 7, after "for:" "(a) noneconomic damages; or 
(b) economic damages .... ". 

Representative Vincent commented on Section 8 regarding "damages 
for pain and suffering" and "loss of reputation". To him, under 
certain circumstances, those can be just as damaging as pure and 
simple economic loss. He thought some inclusion should be made in 
the bill for pain and suffering. 

Representative Huennekens wondered if a reasonable limit for economic 
damages of $25,000 to $30,000 was put in if every suit would 
automatically put a claim up to that limit. He also wondered if 
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past experience tells us that in most cases the jury would be inclined 
to grant noneconomic damages up to that limit. 

Senator Turnage said that if a person was laying in a cast for months x 

from an injury with no provable economic damage the jury would be 
inclined to reward something even though there wasn't any loss other 
than pain and suffering. 

Representative Huennekens wondered if a noneconomic damage amount 
was included in this bill would insurance premiums increase and how 
much? 

Chairman Towe said there would probably be a general trend toward 
awarding more damages. The limit might lead to an upper award of 
damages than if there was no limit at all. This would substantially 
affect the premium rates. There is a tendency for lawyers to claim 
the full maximum amount. In automobile accidents, the general rule 
of thumb is three times the actuals for the settlement sum. One 
can file for pain and suffering for a deceased person prior to' his 
time of death, but this is hard to prove. 

Representative Vincent asked about blindness and whether that involved 
pain and suffering. Chairman Towe pointed out that this was actual 
damage. To a child it would be calculated relative to income expected 
over a period of time. It is easier to settle a case based on a 
measurable claim. 

Mr. Young commented that this might not simplify anything, but in 
fact might make all lawyers to do considerable mental gymnastics to 
get a pecuniary loss into everything. It is very easy to turn this 
into arguable economic claims. Equity will always stop one from a 
statutory defense. 

Representative Vincent said he thought the committee was on thin 
ice and had made a value judgment when stating the only kind of 
redress involved a tangible amount. He thought there were other 
values involved. 

Senator Turnage said that in Representative Vincent's argument one 
still has to go back to the dollar to measure the loss you say isn't 
measurable. 

Representative Huennekens wondered what kind of basis there was for 
exempting the government from noneconomic damages when private citizens 
are liable for action to noneconomic damages. 

Chairman Towe said the answer is that the government can't afford it. 

Representative Huennekens said he can afford it, and he is also the 
one who supports the government. 
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Representative Anderson asked why this law 
all accidents, and all damages. 
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wasn't put to all citizens, 

Chairman Towe said that this logic was irrefutable. However, for 
purposes of getting our society to operate somewhat amicably, we've 
got to say the government can't afford it. At least now, we're saying 
that the government can afford economic damages which is a big step. 
Maybe that's a big step and we better take that and at some later 
time maybe more can be done. 

Representative Vincent moved that we include the present noneconomic 
damages within the main body of the bill ($200,000 per occurrence 
and $50,000 per individual). This is in addition to the $1,000,000 
and $300,000 already in the bill. 

Mr. Maddox said he didn't know what this would do to insurance 
premiums. They would probably go up. Most of the cases would probably 
fall under this area and would keep the~emiums up. 

Chairman Towe said that the way it is presently designed it has a 
substantial effect on reducing premiums. 

Representative Vincent said that if most of the cases come from the 
five noneconomic points and by eliminating them rather than lowering 
the overall limit then we're keeping the cost down. 

Mr. Maddox said that in settlement of tort actions noneconomic 
damages are as large or larger than economic damages. Premiums aren't 
determined on what is asked for, but actual settlements. 

Representative Vincent withdrew his motion because of no data 
available on what this might cost. He'll try to get some figures 
on this, and perhaps make a motion in committee during the legislative 
session. 

Representative Lory moved that the bill and title be approved as 
amended. In the title "s" on Sections and 83-701 should be struck. 
Representative Anderson seconded the motion, and the motion carried 
unanimously. 

The committee discussed the proposed draft bill #2 on self-insurance 
programs. 

Senator Turnage moved that on page 2, Section 2, (2), the deleted 
portion should be reinserted in the bill. The motion was seconded. 
It should read as follows: "(2) The department of administration, 
if it elects to utilize a deductible insurance plan, is authorized 
to charge the individual state participants an amount equal to the 
cost of a full coverage insurance plan, until such time as the 
deductible reserve is established. In each subsequent year, the 
department shall be authorized to charge a sufficient amount over 
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the actual cost of the deductible insurance to replenish such 
deductible reserves. (3) The department of administration may 
accumulate a self-insurance reserve fund sufficient to provide self
insurance for all liability coverages which, in its discretion, 
it considers should be self-insured." The present (3) should be taken 
out and put with local self-government entities. Then (4) should be 
(3) • 

Mr. Young said that as written it doesn't differentiate between 
deductibles and self-insurance. They are not the same thing. A 
deductible is that one is willing to have insurance, but for "x" 
amount of dollars off the top and you're willing to pay. The insurance 
company still has the control over the coverage and amount a person 
gets. Self-insurance means that you are running the insurance 
companies. Mr. Young said the Department of Administration has 
1/4 million dollars in deductible self-insurance reserve presently. 
One doesn't have control over a lawsuit. The deductible reserve has 
already been established, but it hasn't been used that much. 
Mr. Young didn't know what the self-insurance reserve fund would be. 
A place to start would be $1,200,000 which is being paid to the 
companies for liability coverages of all types. That amount should 
be put in the deductible reserve, and fund some other amount for the 
fund to cover administration, defense, investigation, contracted 
services, etc. A bill would have to be introduced to the legislature 
staing the exact amount. It should be considered as to who would 
approve this--Board of Examiners, court, attorney general, etc. 

Senator Turnage said there should be a recommendation process. 
This would have to be in the form of an amendment to Section 82-4319 
to say "if the claim is settled from the self-insured reserve fund 
the compromise must be approved by the district court". 

The motion passed unanimously. 

The committee noted the error on page 3 that (3) in its entirety 
should follow the first paragraph on page 4. 

Mr. Young commented that the way the bill is drafted they presently 
can have deductibles and come into insurance as well as the self-insured 
reserve. Since self-insurance is brand new, the state is having 
enough problems without this added facet. The state is almost 
uninsurable now. This will involve a process of adverse selection 
where the poor counties or cities will want to come into the state. 
His department wouldn't be able to handle this. Another solution 
should be found for those people. 

Representative Huennekens said that the insuring by the state process 
of the political subdivisions would still be coming under some sort 
of a purchased insurance policy from a private company with only the 
deductible portion. 
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Chairman Towe said it could mean that. 
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Mr. Zinnicker said that this Section 3 has to be consistent with the 
previous section and provide that self-insurance option for local 
governments. He felt this was unfair because a deductible was 
provided, but a self-insurance is not provided. They would need 
that opportunity. He felt that this option should be left open to 
the Department of Administration to make that decision when they are 
ready. 

Mr. Young didn't know how he could let one political subdivision in 
and not another. 

Mr. Zinnicker said not to segregate between political subdivisions, 
but when the plan was established, the Department can decide whether 
to allow local governments to corne into the insurance or self-insurance. 

Mr. Young said this would up the self-insurance reserve by ten times 
by letting in local governments. 

Mr. Mizner said if a local government wanted to start a self-insurance 
program now, then later they could put their funds in the state self
insurance fund if the state took this over. The assets would be 
there and one wouldn't have to go back to the legislature for an 
appropriation to that local government entity. 

Mr. Maddox thought the language for the local entities should parallel 
the state government language. Don't close the door on the local 
entities to negotiate their own plan. It is quite conceivable that 
all local entities could negotiate their own plan without jeopardizing 
the state position. 

Representative Lory moved that the committee introduce the same wording 
for the local entities as there is for the deductible and self-insurance 
for the state, and there should be no mention for the local entities 
to enter into the state plan. On page 3, line 5, before "legislative" 
the word "local" should be inserted. The motion was seconded. 

Mr. Young wondered how this would be funded. Mr. Maddox said that 
local entities had for some time been utilizing the investment 
facilities of the state for short-term investments. A rather large 
amount of money is centralized under the state investment program, 
and it is possible that he will have a proposed amendment on this 
section before the legislature which would suggest that it be 
mandatory for all counties, cities, and towns to pool their writings 
of insurance to make it possible for one carrier to make a bid of 
an offer. Representative Lory said there is nothing in here that 
says they can't pool their reserves. The whole idea is being designed 
for the best position of cities and towns with regard to the cities 
and towns. Mr. Young said some problems with pooling county funds 
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would be who settles, who decides, which county, etc. Mr. Zinnicker 
and Mr. Mizner said their associations would oppose the mandatory 
position. 

The motion carried unanimously. 

On page 4, Section 4, line 14, delete "may" and insert "fund" and 
after "insurance" insert ", deductible reserve fund" to read as 
follows: "fund the premium for insurance, a deductible reserve fund, 
and self-insurance reserve fund as herein authorized". The committee 
accepted this change. 

Sections 5 and 6 were discussed by the committee. Mr. Person said 
that he inserted the change therein because the l20-day provision 
had been declared unconstitutional. Representative Huennekens 
wondered if some other limitation should be put in. The court 
said they would allow a statute to this effect. Mr. Young said there 
is currently a two-year statute of limitations in the current tort 
claims act. As far as state government is concerned, the 120 days 
created nothing but tension and hardship. This time period is too 
short. 

Representative Anderson moved that the committee delete the reference 
to the 120-day statute of limitations. The motion was seconded and 
carried unanimously. 

Mr. Young said that the committee might want to take the state 
provision and the one for local entities and reenact them into a 
reasonable time period of two to three years. The time for filing 
should be the same for both, and one has to file with the secretary 
of state and the district court. 

Senator Turnage moved that Section 5 and 6, page 5 of the draft 
bill, Section 82-4311 through Section 82-4317, be deleted in its 
entirety. A new section will be added repealing those sections. 
Section 6 will be putting in a new statute of limitations. It shall 
read: "A claim against the state or a political subdivision is 
s·ubject to the limitation of actions provided by law.". 

Chairman Towe said that once a case is filed with the clerk of 
court, time must be allowed for them to decide on the case. It might 
be settled without going to court. Chairman Towe proposed that a 
person be allowed to file with the secretary of state on the last 
day of the two years and then be given another 90 days to file the 
lawsuit. 

Mr. Young asked if it was necessary to file with the secretary of 
state. His office is the one who receives six xerox copies and he 
is the last to receive the copy, but he has to make the answer within 
20 days. Elsewhere in the statutes there is a statute of limitations 
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time for regular actions by individuals aga~nst ~narv~duals. There 
will have to be language put in here to say that this now applies in 
this chapter which deals against tort claims in the state. 

Mr. Young quest~ned whether Section 82-4317 was necessary as there 
were many alternatives available. As long as there is mandatory 
notice to somebody, it is extra work to file with the secretary of 
state. 

Mr. Zinnicker said the financial administrator of the local govern
mental entities would be the person concerned with the filing issue. 

Mr. Young said sometimes there is a time lag between the agency that 
is being sued and the Department of Administration. He suggested 
that filing of the claim be changed from the Secretary of State to 
the Department of Administration. 

Mr. Mizner said it is a problem about where to go to, but it is not 
a problem at the local level. 

The motion was seconded and passed unanimously. 

Chairman Towe said that all the repealers should be put together 
under Section 9, page 6. Section 9 should read: "Repealer. Sections 
82-4311-82-4317, 82-4326, 83-701-707, and 83-706.1 are repealed." 
The committee agreed to this change. 

Section 82-4318 was discussed in order to require approval of 
settlements. The committee decided to add: "provided, however, a 
compromise involving the self-insurance fund or deductible reserve 
fund made by the department must be approved by the district court." 
They all have to go to court. 

Senator Turnage moved that Section 82-4319 be amended to read as 
follows: "Section 7: The department of administration may compromise 
and settle a claim brought under this act subject to the terms of 
insurance, if any, provided that such compromise must be presented 
to the district court for approval." The motion was seconded and 
passed unanimously. 

Senator Turnage moved that the bill do pass as amended. Representative 
Anderson seconded the motion, and the motion passed unanimously. 

The next draft bill was discussed regarding attorney fees. 
committee agreed that the title should be amended to read: 
to provide for approval of attorney fees in connection with 
against governmental entities." 

The 
"An act 
claims 

The committee agreed that the first four lines should read as follows: 
"Section 1: Attorney fees in claims against governmental entities 
to be reviewed by the court when an award or settlement is in excess 
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of $50,000. If an award or settlement is in excess of $50,000 it is 
granted in any claim against the state •.•. ". The title should be 
changed accordingly. 

Senator Turnage moved that this bill be approved as amended and 
recommended as do pass. The motion was seconded and passed unanimously. 

Chairman Towe agreed to introduce the bills to the legislative 
session. Section 82-1113 through 82-1119 wasn't considered to be a 
problem by the committee so it was left alone. 

Sections 4301-4327 have already been discussed. 

Senator Turnage moved that Section 89-115 be re-enacted again 
as an immunity section. Chairman Towe said there was a real question 
if that is an advisable thing to do and whether it has to be put 
through on a 2/3 sovereign immunity vote or it isn't valid anymore. 
This is saying that the state isn't liable, but the water user is. 
The motion was seconded and carried unanimously. 

Mr. Person said he would draft an amendment and clean-up bill and a 
repealer bill to be introduced to the legislature. It was moved and 
seconded that the language should read: Strike "or the state of 
Montana" in Section 2. A new sentence should read: "The state of 
Montana is not liable for injury or damage that occurs on the works 
caused by failure to maintain safe working and operating conditions." 
This motion passed unanimously. 

The committee decided to leave Section 89-2406 alone. This is covered 
as an economic damage as a tort. 

Senator Turnage moved that Section 89-3514 be re-enacted. The motion 
was seconded and carried unanimously. 

The committee considered Title 92 and agreed that state employees 
could be covered by the Workers Compensation law exclusion because 
of Article II, Section 16. 

Section 93-26 was already discussed. 

Section 93-4301 is a procedural matter, and is already covered in 
the Tort Claims Act. 

Senator Turnage moved that in Section 93-2815 it be amended after 
"adjudicated" to insert a period and strike the language thereafter. 
The motion was seconded and passed unanimously. 

The committee adjourned at 10:30 p.m. 
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The fifth meeting of the Senate Judiciary Committee 
for the 49th Second Special Session was called to 
order at 11:20 A.H. on 1-1arch 28, 1986, by Chairman 
Joe Mazurek in Room 325 of the Capitol Building. 

ROLL CALL: All committee members were present. 

CONSIDERATION OF HB 7: Representative Bardanouve, 
House District 16, gave testimony as sponsor of this 
bill. He said he does not feel this is his bill but 
a bill of the citizens of Montana. This bill has 
been worked on almost from the day of the Supreme 
Court decision. He has worked with the Board of 
Education, county commissioners, mayors, city 
government, and everyone having an interest in this 
area to get a bill that is acceptable to all parties. 
He said he is not sure where the blame lies but we 
must do something to limit liability. He said there 
are some proposed amendments to the bill, see attached 
Exhibit 1, and he will be happy to endorse the amend
ments if the committee feels the amendments will improve 
the bill. 

PROPONENTS: Mona Jamison, Legal Counsel, Governor's 
Office, gave testimony in support of this bill. She 
said this bill represents months of meetings and weeks 
and weeks of work by a coalition of people with interest 
in this issue. She went through several of the factors 
that the coalition reviewed before determining that the 
form this bill is in would be the best approach to the 
problem. She said the issue is whether or not the 
legislature should have the authority to consider the 
issue of monetary caps and the vehicle to let the 
people of Montana decide whether the legislature should 
have the authority or not. The people of Montana have 
already faced this issue. They believe this bill is 
in its best form and will get the job done. 

Alec Hanson, Montana League of Cities and Towns, gave 
testimony in support of this bill. He said this is 
the most logical, responsible answer to the question 
of governmental liability limits in the state of Montana. 
They have been working on this bill for almost two 
months and as written is in direct response to the issue 
of the Pfost decision. He does not think we should 
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merge the public and private in one referendum. Public 
liability is similar ground, the people of Montana 
understand this issue. He thinks the issue of private 
liability is going into unknown territory and for that 
reason the two issues should be considered separately. 
We need some protection on limiting liability and they 
feel this bill is the best answer to that question and 
would urge support for that reason. 

Chip Erdman, representing the Montana School Board 
Association, gave testimony in support of this bill. 
He said a lot of time has gone into the preparation 
of this bill and that the bill was written specifically 
to address the concerns that were addressed by the 
PfQst decision. The amendments mentioned by Representative 
Bardanouve (attached Exhibit 1) were proposed because 
the House expressed some concern under the equal protection 
language in this bill on page 2, lines 4 and 5. He feels 
it is proper to address the concerns of the private sector 
and the public sector in a separate referendum. 

Gordon Morris, Executive Director of the Montana Association 
of Counties, gave testimony in support of this bill 
and the amendments presented. He said this best addresses 
their concerns and he does not feel the private sector 
should be addressed in the bill. This bill will allow 
the legislature to take some positive steps to help the 
problem. County commissioners across the state support 
this bill. 

John Hoyt, representing the United Transports Union, 
gave testimony in support of this bill. He represents 
the railroad works who run the trains across our state. 
He said he is in favor of this bill because he is a 
strong believer in our constitution. He believes the 
Pfost decision was incorrect in what the majority of 
the justices proposed to be the correct decision and 
that the framers of our constitution clearly intended 
that this legislature had the right, by a two-thirds 
vote of each house, to put caps on public liability 
if they so desired. He said he has found that the 
legislature is playing politics with this bill and 
that if they want to do what they really should do they 
will separate this bill from the politics and pass it. 

Phil Campbell, Montana Education Association, gave 
testimony in support of this bill. He said he testified 
on another bill that he thought the language was a little 
better in but he thinks this is the bill this legislature 
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is going to deal with. He feels the amendment proposed 
makes this a better bill and also disagrees with the 
court and feels that the legislature already has the 
authority to deal with this. 

John Maynard, 
Department of 
of this bill. 
Exhibit 2. 

Administrator, Tort Claims Division, 
Administration, gave testimony in support 

A copy of his testimony is attached as 

Je~Long, Executive Secretary, School Administrators 
of Montana, gave testimony' in support of this bill. 
He stated he would not go into the premium changes 
or loss of insurance in school districts. He thinks 
that school districts are different from private 
industry in that they are not allowed to declare 
bankruptcy. He supports the amendments presented .. 

Will Anderson, Office of Public Instruction, representing 
Mr. Argenbright, said there is no way we could be a 
part of opposing this bill. He said you heard Mr. 
Argenbright's testimony on SB 12 and you know what his 
views are. In our testimony we supported the bill 
because we felt the legislature needs more power to 
regulate. They feel strongly that schools are financed 
from private and local money used from property tax~ 
payers and the same property tax payers also pay for 
their own insurance. He sees very little difference, 
we all have to buy insurance. Many are giving up life 
savings to stay afloat. He supports this bill but what 
the Office of Public Instruction is saying is we need 
both bills and they would hope we will find a way to 
pass both because just passing this bill will not change 
the insurance picture or economic picture of Montana. 

Don Waldron, Superintendent of Schools, Hellgate near 
Missoula, supports this bill. He said the committee 
has all the facts and he hopes the committee will 
keep this bill alive and do something to protect 
the schools. 

OPPONENTS: Kim Wilsen, Montana Chapter of Civil Liberties 
Union, gave testimony in opposition to this bill. He 
referred to page 2, lines 1-5, which states"Damage awards 
within such limits constitute the full legal redress 
available against the governmental entity under Article II, 
section 16, and do not deny equal protection of the laws 
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under Article II, section 4." He would submit that this 
is very broad and could severely limit some very important 
constitutional rights. He understands from Mr. Erdman's 
testimony that amendments have been prepared to strike 
out the equal protection language. He said they would 
still disagree in principal to placing limits in the 
constitution at all. We must ask ourselves if it is 
necessary to allow the legislature to place limits to 
bring about the results desired. He said we do know 
that this amendment will be affecting our civil rights 
but we do not know that any such amendment will in fact 
have any effect on liability insurance. 

Rose Skoog, Montana Liability Coalition, gave testimony 
in opposition to this bill with great reluctance. They 
agree with the concept of this bill and understand that 
something has to be done. They appear in opposition 
because they feel this bill is the improper vehicle 
to get the job done. She said what you are looking at 
is a simple issue, should the legislature have the 
authority to consider the issue of limiting liability. 
If you agree with that then they see no reason to ask 
that question twice. They should have the authority 
with respect to the public as well as the private 
sector. Separating the issue makes no sense to them. 
Another area of great concern is the two-thirds vote 
in order for future legislatures to act. They feel 
this is an unnecessary roadblock for any possibility 
of reform. They feel the proper vehicle is HB 17 which 
gets the problem done in a better fashion. 

Bill Leary, President of the Montana Hospital Association, 
gave testimony in opposition to this bill. He said you 
have not heard from the Hospital Association or the Medical 
Association during this session. There is a genuine 
reason for that as we deal in the whole area of medical 
health care liability and professional liability and 
we consider ourselves to be a responsible trust for the 
people of Montana in terms of trying to provide to those 
people the highest quality of care. You have not heard 
the horror stories corning out of the hospitals or from 
physicians this session. You have not heard of hospitals 
inability to access insurance carriers because right now 
we do not have a problem with access. You have not heard 
about high interest increases in our premiums. The 
record of both hospitals and physicians in maintaining 
excellent risk management programs is of top drawer. Both 
of their organizations, the Montana Medical Association 
and the Montana Hospital Association, have been working 
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for a significant number of months to prepare tort 
reform packages for introduction in 1987. He sees the 
problem with this bill as the inclusion of all government 
entities. If we recognize that all other governmental 
entites would include all hospitals which are owned by 
counties and all hospitals which are owned by the State 
of Montana and ~f in the 1987 legislative session signifi
cant tort reform is introduced on behalf of the State 
of Montana which would grant absolute total immunity 
to all governmental entities, including all property 
owned by the state, and knowing that the hospitals 
owned by the state could not be sued, we would soon 
see the elimination of our risk management programs 
and the cut backs in staffing would be so severe as to 
leave the patients of which we hold a deep trust unguarded. 
He feels that if this committee is serious about reporting 
this particular bill out they should take a good hard 
look at those kinds of considerations and come up with 
some kind of concrete definition of what is meant by 
all govermental entities. 

George Allen, representing the Montana Retail Association, 
gave testimony in opposition to this bill. 

QUESTIONS FROM THE COHMITTEE: Senator Mazurek asked 
Mona Jamison if Senator Halligan's bill passed with a 
majority vote in it and this bill passed with the two
thirds vote if there would be a problem. 

Mona Jamison said the amendment that came out of the 
bill was to make it clear that a two-thirds vote would 
be required for the actual injury and to make sure that 
the tort reform area would have to be a majority vote. 

Senator Mazurek said that was done by the removal of 
the language "this full legal redress" and the whereas 
clauses and what that addresses is the issue of whether 
or not full legal redress is a fundamental constitutional 
right and it will not be subject to the compelling state 
interest test. 

Mona Jamison said yes, that was the reason. 

Senator Crippen asked Mona Jamison to respond to the 
situation that we still have the language "full legal 
redress" in this bill. 
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Mona Jamison said we believe there are two ways to deal 
with this. We believe that the amendment drafted on 
SB 1 does the job and that the way this bill is drafted 
is another approach to get to the very same end. 

Senator Crippen asked Mr. Hoyt if in his opinion he 
thought the Supreme Court would strike down any statute 
under this provision in SB 1 or HB 7, if approved by 
the voters, to set limits on the same rationale that 
they used in the White and Pfost cases. 

Mr. Hoyt said he did not think there was the slightest 
chance of that happening. He continues to maintain 
that this body has the absolute right to set limits and 
to set policies to do almost anything it wants. He 
believes the legislature will have no problem. 

Senator Towe asked Mona Jamison how she would respond to 
the language in this bill in subparagraph 1, which you 
are stating that the legislature, by a two-thirds vote, 
has the right to limit civil liability and then in the 
next sentence when it does that it doesn't constitute 
a limit of civil liability and full redress. 

Mona Jamison said she is not a constitutional lawyer. 
If you state in the constitution that a particular 
provision doesn't constitute a violation of a particular 
section she thinks that is acceptable. She said work 
has been done to show that is an acceptable way to 
phrase this. 

Senator Towe said he has some concern. He does not 
see a useful purpose for subparagraph 2 and sees it 
as a duplication of what was said in subparagraph 1. 

Mona Jamison said the initial drafts just deleted the 
word "no" on line 20 of page 1 of the bill and that 
was done in direct response to the Pfost decision. 
However, when we went that approach they said we were 
returning it to sovereign immunity. They believe that 
to say in the second section that any of those limits 
addressed do not violate full legal redress is okay. 

Senator Towe asked if they weren't really saying the 
same thing twice. 

Mona Jamison said in the first one we are saying that 
the limits can be set by the two-thirds vote and in 
the second we are saying that any of those limits will 
not constitute violations of full legal redress. 
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Senator Mazurek asked Mona Jamison if the Governor's 
office was in support of the amendment proposed. 

Mona Jamison said they were in full support. 

Senator Towe asked John Maynard if he understood the 
question addressed to Mona Jamison on the first sentence 
of subparagraph 2 and if he would respond. 

Mr. Maynard said it does repeat the language in section 
one but he does not see a problem with repeating the 
language. He does not see what that language adds. 

Senator Towe asked John Maynard if he thought we needed 
the information he presented in his testimony now as a 
basis for this constitutional amendment. 

Mr. Maynard said this gives the legislature the 
prerogative of presenting these figures to demonstrate 
sufficient need for raising the issue of the constitutional 
amendment. This is simply for the purpose of demonstrating 
what our experience has been. 

Senator Towe said assuming this is passed by the people, 
would it be your position that we would then have to . 
go into the statute and reenact all those statutes or 
do they automatically become effective again. 

Mr. Maynard said it is his opinion the limits would 
have to be reenacted. 

Senator Mazurek referred to Rose Skoog's testimony where 
she said this is one issue and we must deal with it. 
He asked her if she was willing to assure this committee 
that under Article 14, section 11, that we can do this. 

Rose Skoog said she could obviously not guarantee 
what will be declared constitutional. She has not heard 
attorneys make those kinds of guarantees. She thinks 
that what they are proposing is rational, more rational 
than what the other side is proposing. That is our stand. 
She sees this as relating to one subject and as such 
the public and private sector can be addressed in one 
referendum. Yle are not afraid of what will happen at 
the ballot if this were addressed in two referendums. 
She said we want to do this right and this is the best 
approach. 

Senator ~owe said if you really want to do this right, 
it really WOUldn't be too difficult to divide the two 
issues to take away the problem of two amendments in one 
referendum. 
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Senator Daniels said he thinks the jury system is 
preferable to this body trying to determine limits 
on how badly a man is hurt and that is the sole 
point. 

CLOSING STATEMENT: Representative Bardonouve furnished 
the committee with a newspaper clipping giving his view 
of the situation. See attached Exhibit 3. He said 
he thinks we will have to compromise sometime on this 
issue and there is much more support for the concept of 
limiting government liability than there is the private 
sector. There are a lot of people in the private sector 
who are against limiting. He suggests that the opponents 
to this bill read the Montana Constitution and Senator 
Etchart's comments. 

The hearing was closed on HB 7. 

ACTION ON HB 7: Senator Mazurek asked Valencia Lane if 
she would conunent on the concern of Senator Crippen 
about equal protection. That if you strike the language 
on lines 4 and 5 and do not deny equal protection of the 
law, should we still leave the words "full legal redress" 
in the bill. 

Valencia Lane said she thinks you have to keep the 
language "full legal redress" in this bill if you really 
want to take care of the Pfost problem. 

Senator Mazurek said even if the Halligan bill were to 
pass and be adopted by the people, which would essentially 
delete that language, it doesn't hurt to leave this in 
the bill. 

Valencia Lane said it will not hurt anything to leave 
it in the bill. 

Senator Towe thinks the amendment is proper. He thinks 
the matter is covered because the equal protection of 
t~e law is in the federal constitution already anyway. 

Senator Towe made a motion to move the amendments 
presented and attached as Exhibit 1. The motion carried 
unanimously. 

Senator Towe does have some problems with the other parts 
of the bill. Obviously if this bill passes and Senator 
Halligan's bill passes then at that point we have got 
an inconsistency. 
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Senator Towe has a proposal to amend this bill to 
eliminate any problems. He would propose striking all 
of subsection 2 in its entirety and put in "nothing 
contained in this constitution shall interfere with 
the right of the legislature to limit civil liability as 
provided in subparagraph 1 of this section." He thinks 
this will make it clear. 

Senator Mazurek asked if that is potentially subject 
to the same criticism in the language that you are 
amending out to limit civil liability. 

Senator Towe said this puts it back in the proper 
context that just because there is another provision, 
that doesn't interfere with the right of the legislature 
to limit civil liability. 

Valencia Lane said she thinks Senator Mazurek is correct 
that you have the exact same problem with being overbroad 
and, at this point, approving anything the legislature 
may do in the future. She thinks that is one reason the 
equal protection language was taken out. She does not 
believe there will be any problem in leaving this full 
legal redress in the amendment because this full legal 
redress refers to section 1. It is not the same as the 
full legal redress in section 16. She thinks you have 
to leave this language in in case the other section does 
not get amended because if you don't you are not going 
to take care of the Pfost problem. 

Senator Towe said he does not agree with her comment, 
but even assuming that he did, wouldn't it be better to 
say what he said in his amendment. You have done what 
you want to do cleaner and neater without the inconsistent 
reference to full legal redress. 

Valencia Lane said she is not sure but it appears that 
may be true. If you strike out the reference in the 
proposed amendment to section 4 and any other provision 
then we would have to consider whether or not this is 
simply two different ways of doing the same thing. 

Senator Brown asked Mona Jamison t,::> respond. 

Mona Jamison said what we are stating in here is if a 
limit is passed then nothing contained in this constitution 
will interfere with the right of the legislature to limit 
liability. She said this bill was drafted in direct 
response to the Pfost decision. She does not know what 
the implications are in reconciling this with other 
constitutional provisions and that concerns her. At 
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least with HB 7 we are focused on full legal redress 
and we have been through a lot of research and time 
on equal protection. 

Senator Towe made a motion to delete all of subparagraph 
2 and insert the following language "nothing contained in 
Article II, section 16, shall interfere with the right 
of the legislature to limit civil liability as provided 
in subparagraph 1 of this section." 

Senator Blaylock said a lot of work has been done on 
this bill and he wants to 'go with this bill as it is. 

Senator Mazurek asked Mona Jamison to respond to the 
proposed amendment. 

Mona Jamison said there are other things in section 16 
that this will be eliminating. 

Senator Pinsoneault said he is not a bill drafter or 
writer and with all due respect, somebody has been 
working hard to submit this bill and they might know 
a lot more than we do. 

Senator Towe asked Valencia if she was in favor of 
this amendment. 

Valencia Lane said she believes the amendment would 
cut off the access to the courts to speedy remedy. 
She just thinks it is not wise to use such a broad 
exemption in the constitution. 

Senator ~ withdrew his motion. He asked the committee 
to give serious consideration to at least taking out 
the first sentence. 

Senator Mazurek disagrees with Senator Towe. He said 
it may be an additional statement but he sees no harm 
in that. 

Senator Mazurek asked Valencia if she was comfortable 
with leaving "full" in. 

Valencia Lane said that she was. 

Senator Blaylock made a motion that HB 7 BE CONCURRED IN 
AS N1ENDED. 
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Senator Shaw said you have heard all the testimony with 
regard to separating these two issues and he thinks 
that we need the private and public tied together 
so there is no confusion. 

The motion carried with a vote of 6-4. See attached 
Roll Call Vote sheet. 

There being no further business to come before the 
committee, the meeting was adjourned at 1:40 P.M. 

,) 
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Amendment to HB 7 

1. Page 2, lines 4 and 5 
Following: "16" on line 4 
Strike: remaInder of line 4 through "4" on line 5 
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HOUSE BILL NO. 7 BIll NO. $ S ~ 6 
TESTIMONY OF JOHN H. MAYNARD, ADMINISTRATOR 

TORT CLAIMS DIVISION, DEPARTMENT OF ADMINISTRATION 

BEFORE THE HOUSE JUDICIARY COMMITTEE 
MARCH 26, 1986, 8:00 A.M. 

ROOM 325, CAPITOL BUILDING 

The function of the Tort Claims Division is twofold. 

First, it must provide for th.e investigation, defense, and 

payment of bodily injury and property damage claims 

incurred by all agencies, officers and employees of the 

State of Montana under Article II, Section 18, Constitu-

tion of Montana, and the Montana Tort Claims Act. Second, 

the Division must assess the fire, casualty and bond risks 

of the state for all state-owned buildings, equipment, 

fixtures, boilers, aircraft, cash and securities, etc. and 

provide either commercial or self-insurance protection for 

the financial loss of such property. 

The vast majority of the Division's time and effort 

is concentrated in the comprehensive general liability 

risks that are fully self-insured by the Division. 

Examples of coverages include owner/landlord tenant 

liability, professional errors and omissions, medical 

malpractice, defamation, false arrest and imprisonment, 

wrongful discharge, violation of covenants of good faith 

and fair dealing, civil rights violations, and general 

common law negligence. Activities of state government 

SENATE JUDICIARY COMMITTEE 
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experience to date, is set forth in the attached schedule. 

(Exhibi t No.1) 

The most recent actuarial estimate of adequacy of the 

comprehensive general liability self-insurance fund was 

prepared by Coopers & Lybrand, Certified Public Accoun-

tants, on September 28, 1984. The next review of the 

adequacy of the self-insurance fund is scheduled to be 

completed in June of 1986. A copy of the 1984 report is 

attached. (Exhibit No.2) The 1984 report estimated a 

reserve deficiency of approximately $11.2 million. The 

estimates applied only to the statutory lioits of $300,000 

per claim and $1,000,000 per occurrence for economic and 

noneconomic damages. 

The recent decision of the Montana Supreme Court in 

Pfost v. State of Montana, et al striking the statutory 

limits has significantly changed the assUmptions on which 

the 1984 report was prepared. The Department of Adrninis-

tration supports passage of House Bill No. 7 to give the 

people of Montana the opportunity to enable the Legisla

ture to impose limits of liability at the next legislative 

session. The integrity of the self-insurance fund depends 

on the Legislature's authority to set limits of liability 

where the state is named as a defendant. 

\ 
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DEPARTMENT OF ADMINISTRATION 
Tort Claims Division 

PART I - Insurance protection provided 

A. Commercial Insurance: 

• Property Insurance 
Boiler Insurance 
Fidelity Bond 

• Fine Arts Policy 
Airport Liability 
Money & Securities 

• Aircraft Liability & 
Physical Damage 

Helicopter Liability & 
Physical Damage 

• Misc. Inland Marine 
Policies 

TOTAL 

I B. Self-Insured: 

Auto Fleet Insurance 
• Comp General Liability 

Retail Liquor Stores 
Auto Physical Damage 
Inland Marine • Property Insurance Deductible 

TOTAL 
• 

Annual Cost 

FY86 (11-26-85) 

139,852 
15,544 
18,279 
14,370 

5,850 
852 

35,677 

107,452 

21,281 

359,157 

400,518 
1,615,635 

12,136 
19,687 

73 
139,852 

2,187,901 

PART II - Self Insured Comp-General Liability 
iii 

A. Actual payments made for claims and expenses: 

FY78&79 FY80&81 FY82&83 FY84 FY85 FY86 1 
It 

Claims 
Paid 47,115 144,339 2,943,589 1,305,784 2,096,214 712,545 

.. Leg. Fees 19,956 137,840 299,270 308,749 362,084 174,458 
Misc. EXp. 578 14,007 95,085 74,728 130,147 41,371 

,III' 
TOTALS 67,649 296,186 3,337,944 1,689,261 2,588,445 928,374 II 

SENATE JtJDICIAftY COMMITTEE 
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B. Income by Fiscal Year: 

FY78 
FY79 
FY80 
FY81 
FY82 
FY83 
FY84 
FY85 1 FY86 

Billings to Agencies 

1,047,684 
1,260,030 
1,106,604 
1,166,625 
1,016,058 
1,006,865 
1,440,000 
1,440,000 
1,615,635 

Interest Earned 

150,534 
345,821 
526,532 
815,119 

1,062,550 
950,949 
260,729 
921,052 
887,452 

Total 

1,198,218 
1,605,851 
1,633,136 
1,981,744 
2,078,608 
1,957,814 
1,700,729 
2,361,052 
2,503,087 

PART III - Fund Balance b:t Fiscal Year - ComE-General Liabi1it:t 

Beg. F. Balance ReceiEts EXEenses Ending F. Balance 

FY78 -0- 2 36,037 1,787,181 1,823,218 2 FY79 1,787,181 2,230,851 31,612 3,986,420 
FY80 3,986,420 1,633,136 71,921 5,547,635 
FY81 5,547,635 1,981,744 224,265 7,305,114 
FY82 7,305,114 2,078,608 797,844 8,585,878 
FY83 8,585,878 1,957,814 2,540,100 8,003,592 
FY84 8,003,592 1,700,729 1,689,261 8,015,060 
FY85 1 8,015,060 2,361,052 2,588,445 7,787,667 
FY86 7,787,667 2,503,087 928,374 9,362,380 

PART IV - ComE-General Liabi1it:t Claims Filed b:t Year of Occurrence 

FY78 FY79 FY80 FY81 FY82 FY83 FY84 FY85 FY86 Tote 

107 110 151 94 123 125 189 155 89 114:: 

PART V - Self-Insured Automobile Fleet Insurance Claims Fi1ed4 

FY86 

114 

A. Amounts Paid 

Liability Claims 
Adjusting Expenses 
Fire and Theft 

TOTAL 

20,073 
2,652 
1,004 

23,729 

" SENATE JUDICIARY COMMI[, 
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page 3 .. 
-B. Fund Balance Summary 

• Beginning Balance 
~Bil1ings to Agencies 

Amounts Paid 

ENDING BALANCE 

'-1 
Amounts as of February 28, 1986. 

SENATE JUDICIARY 

EXHIBIT NO, ~ :: 
DATE. . _ ~ _, .... i '" --
BILL NO. S~ aa 

-0-
400,518 

23,729 

376,789 

2 In FY78 and FY79, General Fund appropriations were utilized to augment 
the self-insurance fund. This General Fund support was discontinued in 
the 80-81 biennium. 

i 3 .. Of the total claims filed, 231 remain outstanding as of 03/25/86. 

4 Amounts as of March 24, 1986. 
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Coopers 
& Lybrand 

September 28, 1984 

Mr. Steve t-7eber 

certified public accountants 

Assistant Administrator 
Department of AdMinistration 
Insurance and Legal Division 
State of Montana 
Room Ill, Mitchell Building 
Helena, Montana 59620 

Dear Steve: 

1800 First Interstate Center 
Seattle, Washington 98104·4098 

in principal areas of the world 

telephone (206) 622·8700 
twx 910-444.2036 
cables Colybrand SENATE JUDICIARY 

EXHIBIT NO_ " 
DATE.. I, .. -f-~-'-_r-'-: 
BIll NO._ SS «ii:.. 

Attached are three (3) copies of 6ur preliminary report entitled 
"Actuarial Estimates of Adequacy of Comprehensive General Liability 
Self-Insurance Fund for the State of Montana, as of June 30, 1984". 
Estimates are made for the accident period July 1, 1977 through 
June 30, 1984. 

We estimate ultimate loss and loss adjustment expense to be 
approximately $23.9 million. Reserves are estimated to be 
approximately $19.8 million. Since the State's reserves are 
be approximately $8.6 million, we estimate a reserve deficiency of 
approximately $11.2 million. This estimate does not reflect any 
investment income earned on reserves. If future payments were 
discounted to present value at an assumed interest rate of 10% per 
annum, the indicated reserves would be approximately $16.1 million. 
This would reduce the reserve deficiency to $7.5 million. 

~he ultimate estimate is much higher than our estimate in our 
previous report dated June 22, 1982. Much of this difference is 
reflected in ultimate estimates for the additional years 1982-1983 
and 1983-1984. We are witnessing increased claim reportings and 
higher average claim costs. We are aware of a number of claims with 
the potential to close at large amounts. Also, we understand that 
the State's liability for tort damages has been expanded to include 
noneconomic as well as economic damages, thus causing an additional 
increase in claim costs. 

SENATE JUDICIARY COMMITTEE 
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Mr. Steve weber 
Assistant Administra'tor 
Department of Administration 
Ins,J.U:.ance and Legal Division 
State of Montana . 
September 28, 19B4 
Page 2 

Please realize these esti~ates are subject to a great deal of 
variability. There is much uncertainty in the ultimate outcome 
of many of these claims. Also, the factors used to adjust for 
noneconomic damages were derived from a limited data base as 
discussed in our report. Exhibit ,5 in our report sets forth the 
estimated distribution of loss outcomes. As your experience 
develops, we will be able to provide more accurate estimates. 

Steve, I apologize for the delay in issuing our report. Our original 
estimate of the cost and timing of the report was based on the 
assumption that it would be similar to the analysis we made in our 
last study. However, the change in the State's statute regarding 

,noneconomic damages has required additional analysis and increased 
the variability in our estimates. It has been very difficult to 
ouantify this effect as relatively little data was available from 
industry sources. 

It is a pleasure to again be of service to the State of Montana. 
I look forward to responding to any questions you may have. 

Rincerely, 

Ik-! 4 0, I#It ~ 
Fichard J. Fallquist, FCAS, MAAA 
Director 

RJF :gm 

Enclosures -
As stated 

cc: Michael Young 
Rick Sherman, C&L San Francisco 
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The purpose of this' report is to estimate the ultimate liabilities 
of the State of Mon~ana's Comprehensive General Liability Self
Ihsurance Fund. These estimates are for accidents occurring during 
fiscal years 1977~1978 through 1983-1984. 

On July 1, 1973, the "Montana Comprehensive State Insurance Plan and 
Tort Claims Act" became effective. From July 1, 1973 through 
June 30, 1977, the State of Montana purchased comprehensive general 
liability insurance from private insurance companies. Beginning 
July 1, 1977, the coverage was provided by the Self-Insurance Fund 
which is administered by the Insurance and Legal Division of the 
Department of Administration. 

We understand that the State's liability for tort damages has 
changed since our last report. Previously, the State was liable 
for only economic damages. Due to a recent court decision, the 
State is now liable for both economic and noneconomic damages. 
This applies retroactively to all open claims as of the date of 
the court ruling as well as to all claims reported in the future. 
Liability for economic and noneconomic damages is limited to 
$300 thousand for each claimant and $1 million for each occurrence. 
Liability for punitive damages is excluded. We have assumed these 
limits and exclus~on in our calculations and projections. 

Findings and Recommendations 

1. It is estimated that the expected ultimate loss and loss 
adjustment expense for comprehensive general liability 
for accidents occurring during the fiscal years 1977-1978 
through 1983-1984 are approximately $23.9 million. The 
indicated reserve is approximately $19.8 million. Since 
the State's current reserve is $8.6 million, we estimate 
a reserve deficiency of approximately $11.2 million. This 
deficiency does not reflect investment income earned on 
reserves. If future payments were discounted to present 
value at an assumed interest rate of 10% per annum, the 
indicated reserve would be approximately $16.1 million. 
This would reduce the reserve deficiency to approximately 
$7.5 million. Exhibit 6 shows the run-off of payments 
with this discounted amount. These estimates apply only 
to statutory limits of $300 thousand per claim and 
$1.0 million per occurrence for economic damages and 
noneconomic damages. 

2. The estimated variability in these estimates is provided 
on Exhibit 7 at the 50%, 75%, 95% and 99% levels for 
accidents occurring during fiscal years 1977-1978 
through 1983-1984. These levels imply there is an 
estimated 50%, 25%, 10%, 5% and 1% chance, respectively, 
that total future payments on claims open or incurred 
and unreported will exceed the amounts indicated. For 
example, we estimate a 5% chance that total payments 
will exceed $24.45 million. 

I 
I 

SENATE JUDICIARY CDMMI! 
EXHIBIT NO--__ .2"", __ -I-I 
OAT£._ 0.3 .u' R' 

1 



Findings and Recommendations, Continued 

SENA.TE JUDlCIA~ 
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3. Because of the variability in these estimates, the State of 
Montana may wish to fund reserves at levels higher than the 
expected estimate. This would provide the additional funds 
necessary for adverse claims experience greater than expected. 

4. We recommend that the State computerize the historical 
claim information. For purposes of actuarial projections, 
we recommend, at a minimum, capturing individual claim 
characteristics and amounts and dates of payments, amounts 
and dates of estimated reserve amounts, amounts and dates 
of other expense and attorney fee payments, incident date, 
report date and closed date. We will provide an expanded 
letter to the State regarding this topic within two weeks. 

5. Because of the inherent variability in these estimates 
and because of the limited data base available, we 
recommend annual updates in estimating ultimate amounts 
and reserves. 

Methodology 

Our approach for this study was to group claims into two 
categories: Property damage liability and bodily injury 
liability. Loss amounts (payments and incurred amounts) were 
grouped by accident year developed as of June 30, 1984. Loss 
payments, attorney fees and other expenses were each grouped 
by fiscal year end. Reported claims, grouped by property damage 
and bodily injury, were summarized for each Accident Year 
developed as of June 30 through June 30, 1984. 

Ultimate economic loss amounts were estimated using the 
historical experience of the State of Montana. In addition, 
data from other sources was used where deemed appropriate. 
Actuarial techniques employed consisted of payments development, 
incurred development, reported claim development, average claim 
cost and development of a size-of-loss distribution. 

As the State's historical experience is largely based on liability 
for economic loss only, we had to adjust our ultimate amounts to 
include the liability for noneconomic damages. Based on data from 
other sources such as Closed Claim Surveys, and using our best 
judgement, we applied factors to adjust estimated ultimate economic 
loss to total loss for bodily injury claims as shown on Exhibit 3. 
We made this adjustment only to bodily injury ultimate amounts as 
we determined that a similar adjustment for property damage claims 
would be negligible. 
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Data 

The data used in the study was the actual experience of the 
Self-Insurance Fund as provided by the Insurance and Legal Division. 
This data was supplemented by data from other sources. Data 
utilized was not audited by Coopers & Lybrand. 

Data provided consisted of the Division's Register of Accident/ 
Incident Reports for Self-Insurance and a payments of record as 
of June 30, 1984. Information was also provided by the Division's 
staff and gathered by reviewing selected claim files. 

Throughout this study we have combined individual claims together 
and have made estimates using the grouped data only. We have not 
estimated ultimate amounts on individual claims. 

Assumptions 

We have used a number of assumptions in this study for estimating 
ultimate loss amounts. These assumptions are as follows: 

1. Historical reported claim development patterns in the fund 
are reasonable estimates of future reported claim 
development. 

2. The estimated size-of-loss distribution for accident year 
1979 can be approximated using the average of reported 
claims for accident years 1977-1978 through 1980-1981 
and the estimated size-of-loss experience from other 
sources may be used as a guide. 

3. Incurred loss development factors and increased limits 
tables for several general liability 5ublines can be used 
as a guide in projecting ultimate costs. 

4. The ratio of calendar year expense and attorneys fees 
payments to loss payments may be used as a reasonable 
estimate of the ultimate ratio. 

5. +11% per annum and +13% per annum is a reasonable rate 
of change in average cost per occurrence for property 
damage and bodily injury claims, respectively. 

6. Several industry studies relating economic and noneconomic 
damage and costs can be used as a basis for estimating 
noneconomic costs, subject to inherent variability. 

7. A 10% per annum interest rate was assumed based on 
current interest earnings of the fund. 

8. An estimated "typical" payments pattern based on data 
from other sources can be used to approximate interest 
earnings in the future. 

Our estimates would vary to the extent these assumptions would 
change. 

I 
I 
I 
I 
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The data used in the study was the actual experience of the 
Self-Insurance Fund as provided by the Insurance and Legal Division. 
This data was supplemented by data from other sources. Data 
utilized was not audited by Coopers & Lybrand. 

Data provided consisted of the Division's Register of Accident/ 
Incident Reports for Self-Insurance and a payments of record as 
of June 30, 1984. Information was also provided by the Division's 
staff and gathered by reviewing selected claim files. 

Throughout this study we have combined individual claims together 
and have made estimates using the grouped data only. We have not 
estimated ultimate amounts on individual claims. 

Assumptions 

We have used a number of assumptions in this stu4Y J f6r estimating 
ultimate loss amounts. These assumptions are as follows: 

1. Historical reported claim development patterns in the fund 
are reasonable estimates of future reported claim 
development. 

2. The estimated size-of-loss distribution for accident year 
1~79 can be approximated using the average of reported 
claims for accident years 1977-1978 through 1980-1981 
and the estimated size-of-loss experience from other 
sources may be used as a guide. 

3. Incurred loss development factors and increased limits 
tables for several general liability sublines can be used 
as a guide in projecting ultimate costs. 

4. The ratio of calendar year expense and attorneys fees 
payments to loss payments may be used as a reasonable 
estimate' of the ultimate ratio. 

5. +11% per annum and +13% per annum is a reasonable rate 
of change in average cost per occurrence for property 
damage and bodily injury claims, respectively. 

6. Several industry studies relating economic and noneconomic 
d~~age and costs can be used as a basis for estimating 
noneconomic costs, subject to inherent variability. 

7. A 10% per annum interest rate was assumed based on 
current interest earnings of the fund. 

8. An estimated "typical" payments pattern based on data 
from other sources can be used to approximate interest 
earnings in the future. 

Our estimates would vary to the extent these assumptions would 
change. 

3 



Estimated Ultimate Losses and Adjustment Expenses and Reserves _ 
'Exhibit 1 

.. ~ "" 
Exhibit 1 sets forth a comparison of our estimate of ultimate 
liabilities of the Self-Insurance Fund versus the State's estimate 
as of June 30, 1984. We estimate an expected reserve of approximately 
519.8 million while the fund balance is currently $8.6 miLlion. 
This translates to an estimated reserve deficiency of approximately 
511.2 million. This estimate does not reflect investment income 
earned on reserves. 

Property Damage Liability - Exhibits 2, 8-15 

Exhibits 2 and 8 through 15 set forth our analysis of property damage 
liability claims. Exhibit 2 summarizes ultimate loss amounts and 
loss reserves for each accident year. Exhibits 8-11 estimate 
ultimate reported claims for each accident year. Exhibits 12-15 
provide a basis for estimating ultimate loss amounts., 

,6 

Exhibit 2 shows estimate ultimate loss for each accident year based 
on development methods (Column 1) and on size-of-loss estimates 
(Column 2). Column 3 sets forth our selected estimates. Column 5 
is the estimated 1055 reserves as of June 30, 1984 which is 
calculated as ultimate loss (Column 3) loss payments as of June 30, 
1984 ( Co 1 urn n 4). 

Exhibits 8-11 present the basis for estimating ultimate counts. 
Incremental counts (Exhibit 8) were cumulated (Exhibit 9) and 
development factors were calculated and selected using historical _ 
factors as a guide (Exhibit 10). The estimated ultimate claims ~ 
for each accident year are shown on Exhibit 11. 

Size-of-loss distributions of property damage liability claims 
are shown on Exhibits 12 and 13.·· Exhibit 12 shows claims for 
each accident year by size-of-loss category reported through 
June 30, 1984. On Exhibit 13 we have estimated the ultimate 
distribution of claims for Accident Year 1979. To estimate 
this distribution, we reviewed Accident Year 1977-1978 through 
1980-1981 on Exhibit 12 and the ultimate estimates for these \ 
same years shown on Exhibit 15. 

Exhibit 14 sets forth estimates of ultimate loss for each accident 
year using ultimate counts from Exhibit 10 and the average loss 
shown on Exhibit 13 trended +11% per annum. This estimate was 
selected using data from other sources as a guide. These estimates 
are also summarized on Exhibit 2, Column 2. 

An ultimate estimate based on development was calculated on 
Exhibit 15 using both paid and incurred development factors. 
These development factors are multiplied to cumulative amounts 
as of June 30, 1984 and produce ultfmate estimates of payments 
and incurred amounts. Selected estimates are shown in Column 7 
and on Exhibit 2, Column 1. Development factors were selected 
using data from other sources. 

4 
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Bodily Injury Liability - Exhibits 3, 16-23 

Exhibits 3 and 16 through 23 present our analysis of bodily injury 
liability claims. Exhibit 3 summarizes ultimate loss amounts and 
reserves for each accident year. Exhibits 16-19 estimate ultimate 
counts for each accident year and Exhibits 20-23 provide the basis 
for estimating ultimate economic loss amounts. 

On Exhibit 3 is shown our estimate of ultimate loss (Column 5) and 
the estimated reserves (Column 7) for each accident year. Again, 
ultimate economic loss amounts (Column 3) were selected based 
on estimates using the development method (Column 1) and the 
size-of-loss method (Column 2). Then a factor (Column 4) was 
selected for each accident year to adjust for noneconomic 
damages to arrive at our estimated ultimate loss. This factor, 
was developed after comparing economic and total losses from 
several studies. 

Ul t imate reported counts are shown on Exhibit 19'. Ul timates were 
selected using the historical experience set forth on Exhibits 16 
through 18. 

Ultimate economic loss amounts on Exhibit 22 were calculated using 
both ultimate counts and average economic loss. Average economic 
loss was selected based on the ultimate size-of-loss distribution 
for Accident Year 1979 (Exhibit 21) trend +13% per annum. The 
size-of-loss distribution was constructed after reviewing the 
reported distribution of claims for each accident year (Exhibit 20) 
and the average estimates for Accident years 1977-1978 through 
1980-1981 shown on Exhibit 22, Column 9. 

Estimated ultimate economic loss based on paid and incurred 
development is displayed on Exhibit 23. Cumulative amounts in 
Columns 1 and 2 were multiplied by selected development factors 
(Column 3 and 4) to produce ultimates in Columns 5 and 6. We 
then selected ultimates in Column 7. Development factors were 
based on data from other sources. 

Estimated Ultimate Adjustment'Expenses - Exhibit 4 

Because adjustment expenses were unavailable by accident year, we 
were unable to compare adjustment expenses to loss by accident 
year as we used in our prior report. 

The approach selected as to compare adjustment expenses to loss 
payments for each fiscal year. Exhibit 4 sets forth loss payments, 
other expenses and attorney fees for each fiscal year and the 
ratio of other expenses to loss and attorney fees to loss. The 
total ratio to date is .296 (other expense - .064, attorney fees -
.232). Because we expect an increase in this ratio as claims 
mature and new claims are reported, we selected an ultimate ratio 
of adjustment expense to loss of .325. This estimate, which is 
subject to a great deal of variability, is shown in Exhibit 1, 
Row 2. 

5 



Estimated Interest Income To Be Earned - Exhibit 5 

Exhibit 5 shows the calculation of interest income on the reserves ~ 
as of June 30, 1984. Interest is earned through June 30, 1991 
whcih is the estimated payment period. 

.-
This exhibit shows beginning reserves of approximately S19.8 
million. As of June 30, 1985, we estimate a reserve of 
approximately S15.8 million. This assumes payments during the 
year of approximately S5.7 million and interest income of 
approximately Sl.7 million earned at a 10% rate per annum. We 
have assumed the payments occurred as of December 30. This same 
calculation is continued through June 30, 1991. 

The assumed payment pattern is based on liability payments from 
other similar data sources. Because of the lack of an 
appropriate payments data source for the State, we have 
substituted this assumed payment pattern. We believe. this 
substitute provides a reasonable estimate of future interest 
earned. 

Runoff of 6/30/84 Reserves With Funding at Present Value of Future 
Pavments - Exhibit 6 . 

Exhibit 6 shows the present value of future expected payments of 
S19.8 million to oe approximately S16.1 million assuming a 10% per 
annum interest rate. The same assumptions made in the previous 
exhibit are also used here. This exhibit illustrates the runoff of ~ 
these reserves to accident year 1990-1991. .., 

Estimated Variability Around Expected Reserves - Exhibit 7 

Exhibit 7 sets forth the probability distribution of expected 
reserves, shown as the probability that the total actual future 
payments on incurred claims should not exceed various indicated 
totals shown in Column 2. These estimates, developed using a 
Coopers & Lybr'and model, display amounts at various probabilities: 
.50, .75, .90, .95., .99. Thus, a .99 probability translates to 
a 1% chance that estimated future payments will exceed S26.7 
million. These reserve amounts do not reflect the present value 
of future payments or investment income earned on reserves. 

6 
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· SENATE JUDICIARY / / 
EXHIBIT NO.::--__ ~ _ __..~ .. 
DATE. c::, - ~~ -J56 ' 
BIll NO. :s.ff c::z,L Exhibit 1 

STATE OF MONTANA 

ESTIMATED ULTIMATE LOSSES AND ADJUSTMENT EXPENSES AND RESERVES 

property Damage and Aodily Injury Claims 

(1) Estimated Ultimate Expected Loss 

(2) 

A. Property Damage Claims 
B. Bodily Injury Claims 

Estimated Ultimate Expenses and 
Attorneys Fees (1) x .325 

(3) Es tima ted Payments as of June 30, 1984 
A. Property Damage Claims 
B. Bodily Injury Claims 

$18.05 million 
2.61 million 

15.44 million 

'$ 5.87 million 

$ 3.20 million 
.76 million 

2.44 million 

(4) Estimated Expenses and Attorneys Fees Payments $ 942 thousand 
as of June 30, 1984 

(5) Estimated Expected Reserves as of 
June 30, 1984 

A. Property Damage Claims (lA)-(3B) 
B. Bodily Injury Claims ~lB)-(3B) 
C. Expenses and Attorneys Fees (2) - (4) 

(6) State of Montana's Reserve "Accounts 
OnSll and 06532" as of June 30, 1984 
( estimated) 

(7) Estimated Reserve Redundancy (+) or 
Deficiency (-) 
(6)-(5) 

Note: 

$19.77 million 
1.85 million 

12.99 million 
4.93 million 

$8.58 million 

-Sl1.19 million 

1. These estimates were not adjusted to reflect interest income . 



Accident 
Year 

1977-1978 

1978-1979 

1979-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

Total 

Accident 
Year 

1977-1978 

1978-1979 

1979-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

Total 

Notes: 

STATE OF MONTANA 

ESTIMATED ULTIMATE LOSSES 

Property Damage Claims 

Based on 
Development 

(1) 

S140.0 

168.0 

660.0 

250.0 

Payments 
as of 

6/30/84 
( 4) 

S101.2 

152.0 

459.1 

11.1 

17.7 

11.0 

5.8 

$757.9 

Estimated Ultimate Loss 
Based on 

S i ze-of- Loss 
projection 

(2) 

$ 260.4 

284.1 

407.8 

301.8 

281.4 

349.5· 

734.6 

S2,619.6 

Estimated 
Reserves as 
of 6/30/84 

(3)-(4) 

s 
( 5 ) 

38.8 

18.0 

215.9 

263.9 

257.3 

339.0 

719.2 

$1,852.1 

Exh ib it 2 

Selected 
( 3 ) 

$ 140.0 

170 0 

675.0 

275.0 

275.0 

350.0 

725.0 

$2,610.0 1 -

1. The estimates in Column (1) are from Exhibit 15 and the 
estimates in Column (2) are from Exhibit 14. 

2. Amounts are in thousands of dollars. 
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SENATE JUDICIARY:! 
£XHIBIT NO ;:z:::... -
DATE (;, - ~ to -cPh -ixhibi t 3 

STATE OF MONI\WMO_..:;_:;;.:4..:;:g:;;......;:,:2;;..;....;o.2---

Accident 
Year 

1977-1978 

1978-1979 

1979-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

'Ibtal 

Accident 
Year 

1977-1978 

1978-1979 

1979-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

Total 

Note: 

ESTI~ATEO ULTIMATE LOSSES 

Bodily Injury Claims 

Estimated Ultimate p.concmic Loss 

Based on 
Deve100nent 

(1) • 

S 350.0 

1;40.0 

1,300.0 

1,500.0 

2,1)00.0 

1,600.0 

Estimated 
U1 timate 

Loss 
(3)x(4) 

( 5 ) 

$ 700.0 

750.0 

1,365.0 

1,430.0 

2,640.0 

4,200.0 

4,350.0 

$15,435.0 

Based on 
Size-of-LosS 
Projection 

(2) 
S 860.8 

895.9 

1,302.1 

1,046.3 

2,253.8 

3,298.4 

2,972.2 

$12,655.1 

$ 

Selected 
( 3) 
700.0 

750.0 

1,300.0 
.. 
1,300.0 

2,200.0 

3,000.0 

2,900.0 

$12,150.0 

Payments 
as of 

6/30/84 
( 6 ) 

$ 210.1 

372.1 

923. O· 

373.1 

420.1 

141.2 

4.9 

$2,444.5 

Factor 
to Adjust~ 
Econanic 
to Total 

Loss 
(4) 

1.00 

1.00 

1.05 

1.10 

1.20 

1.40 

1.50 

Estimated 
Reserves as 
of 6/30/84 

(5)-(6) 
(7) 

$ 489.9 

377.9 

442.0 

1,056.9 

2,219.9 

4,058.8 

4,345.1 

$12,990.5 

1. The estimates in Column (1) are from Exhibit 23 and the 
estimates in Column (2) are from Exhibit 22. 

2. Amounts are in thousands of dollars. 
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Exhibi t 4 

STATE OF MONTANA 

ESTIMATED ULTIMATE ADJUSTMENT EXPENSES 

Property Damage and Bodily Injury Claims 

Ratio of Ratio of 
Expenses Attorneys Fees 

Fiscal to Loss Attorneys to Loss 
Year Loss EXEenses (2)/(1) Fees (4)/(1) 

(If ( 2) ( 3 ) ( 4) ( 5 ) 

1978 $ 3,057 $ 25,023 8.185 S 7,957 2.603 

1979 19,058 555 .029 11,999 .630 

1980 10,584 3,806 .360 57,531 5.436 

1981 133,755 10,201 .076 80,309 .600 

1982 616,304 39,350 .064 142,190 .231 

1983 1,270,785 55,626 .044 164,465 .129 • 1984 1,135,706 67,995 .060 274,836 .242 

Total S3,189,249 S202,556 .064 $739,287 .232 

Selected Factor: 0.325 
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Exhibit 6 

STATE OF MONTANA 

RUNOFF OF 6/30/84 RESERVES WITH FUNDING AT PRESENT VALUE 
OF FUTURE EXPECTED PAYMENTS 

Property Damage and Bodily Injury Claims 

1985 1986 1987 1988 1989 1990 1991 --.I. 

Beginning reserves 16,110.8 11,793.0 8,213.6 5,352.4 3,029.2 1,412.1 357.5 

Less payments 5,653.0 4,537.2 3,511.2 2,725.4 1,830.7 1,140.2 374.8 

Plus interest incane 1,335.2 957.8 650.0 402.2 213.6 85.6 17 .3 

Endi~ reserves 11,793.0 8,213.6 5,352.4 3,029.2 1,412.1 357.5 0 

Note: 

1. Amounts are in tOOusands of dollars. 

2 Accident year eros June 30. 

3. Beginning reserves (1985) are as of June 30, 1984. 

• , 
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SENATE JUDICIARY / / 
EXHIBIT NO. f 

--...:-----~ Exh ib i t 7 
0Al£. ? -- ~6 - Jk 

STATE OFaftl..oMrANA SIS c:<;;;L, 
ESTIMATED VARIA8ILITY AROUND EXPECTED RESERVES 

Property Damage and Bodily Injury Claims 

probability that Actual 
Should Not 

Exceed Indicated Total 
( 1 ) 

Note: 

.99 

.95 

.90 

.75 

.50 

Average 

Indicated Total 
( 2) 

$26.69 million 
24.45 
23.30 
21.50 

.. 19.64 

$19.77 million 

1. These variability estimates were developed using a Coopers & 
Lybrand's model. 



Exhibit 8 

. 'STATE OF MONTANA 
Number of Reported Claims ~ 
:.Property Damage Claims .. .... ___ ~~._.>o \' 

Accident Months of Development 
Year 12 24 36 48 60 72 84 

--------
1978 39 10 4 4 2 
1979 43 11 2 1 1 
1980 60 8 4 3 
1981 30 12 5 2 
1982 24 12 4 
1983 32 9 
1984 64 

Note: 

1. Accident year ends June 30. 



, Exhibit 9 , 

SENATE JUDICIARY; 
STATE OF MONTANA 

Cumulative Reported Claims EXHIBIT NO. _ 
Property Damage Claims DATE. t -.J~ ~-y ~ 

Accident Months of Development DIU NO. S e c2~ 
Year 12 24 36 48 60 72 84 

--------
1978 39 49 53 57 59 59 59 
1979 43 54 56 57 58 58 

... 1980 60 68 72 75 75 
1981 30 42 47 49 
1982 24 36 40 
1983 32 41 
1984 64 

( 

.. 

( 

, Note: 

1. Accident year ends June 30. 

( 



Exhibit 10 

STATE OF MONTANA 
Reported Claim Development -, Property Damage Claims 

Accident Months of Development 
Year 12 24 36 48 60 72 84 --------
1978 1.256 1.082 1.075 1.035 1.000 1.000 
1979 1.256 1.037 1.018 1.018 1.000 
1980 1.133 1.059 1.042 1.000 
1981 1.400 1.119 1.043 
1982 1.500 1.111 
1983 1.281 
1984 

Average 1.304 1.082 1.044 1.018 1.000 1.000 

~ieighted .. 
Average 1.331 1.091 1.041 1.012 1.000 1.000 

3 Year 
Average 1.394 1.096 1.034 1.018 1.000 1.000 

Linear Trend 
Slope 0.032 0.014 -0.007 -0.018 0.000 
Intercept 1.192 1. 039 1.063 1.053 1.000 
R2 0.220 0.416 0.167 1.000 0.000 • Projected 1. 417 1.124 1.026 0.982 1.000 .... 
Exponential Curve 
Slope % 2.436 1.307 -0.699 -1.710 0.000 
Intercept 1.194 1.040 1.063 1.053 1.000 
R2 0.214 0.411 0.161 1.000 0.000 
Projec: ted 1. 413 1.124 1.026 0.983 1.000 

Selected 1.200 1.090 1. 040 1.015 1. 005 1.000 1.000 

Note: 

1. Accident year ends June 30. 
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Accident 
Year 

======== 

1978 
1979 
1980 
1981 
1982 
1983 
1984 

Total 

Note: 

Exhibit 11 

STATE OF MONTANA 
Ultimate Claims Based on Reported Claim Development 

Cumulative 
Reported 

Claims 
========== 

(1) 

59 
58 
75 
49 
40 
41 
64 

386 

Property Damage Claims 

Selected 
Development 

Factor 
=========== 

(2) 

1.000 
1.000 
1.005 
1.015 
1.040 
1.090 
1.200 

Cumulative Ultimate 
Development Claims 

Factor (1)X(3) 
=========== ======== 

(3) ( 4) 

1.000 59 
1.000 58 
1.005 75 
1.020 50 
1.061 42 
1.156 47 
1.3 ~8 89 

420 

SENATE JUDICIARY:! 
EXHIBIT NO. L _ 
DATE. t: - :< ~ - p ~ 
BILL NO. 5 g i?~ 

1. Accide.'1t year ends June 30 . 
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• Exhibit 12 

STATE OF MONTANA 

REPORTED CLAIMS ARRANGED BY SIZE-OF-LOSS CATEGORY 4It 
Property Damage Claims 

Nt.mber of Claims 
Accident Year 

Size-of
Loss 

Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-

o 33 

1-500 17 

501-1,000 2 

1,001-2,500 1 

2,501-5,000 3 

5,001-10,000 0 

10,001-25,000 1 

2S ,001-50 ,Don;. ., 1,;· 

50,001+1 

Total S9 

45 

4 

2 

1 

1 

2 

1 

o 

2 

58 

48 

10 

4 

5 

3 

1 

1 

o 

3 

75 

32 

5 

2 

o 

6 

o 

1 

2 

1 

49 

25 

7 

3 

1 

4 

o 

o 

o 

o 

40 

Number of Claims as Ratio of 'Ibtal 
Accident Year 

19 

12 

S 

3 

2 

o 

o 

o 

o 

41 

42 

19 

1 

1 

o 

o 

o 

1 

Size-of
Loss 

Cateqory 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-3 

o 

1-500 

501-1,f)00 

1,001-2,500 

2,501-5,000 

5,001-10,000 

10,001-25,000 

25,001-50,000 

50,001+ 

.56 

.29 

.03 

.02 

.os 

.00 

.02 

.01 

.02 

.78 

.06 

.04 

.02 

.01 

.04 

.02 

.00 

.03 

.64 

.13 

.06 

.06 

.04 

.02 

.01 

.00 

.04 

.65 

.11 

.04 

.00 

.12 

.00 

.02 

.04 

.02 

.63 

.17 

.08 

.02 

.10 

.00 

.00 

.00 

.00 

.46 

.30 

.12 

.07 

.05 

.00 

.00 

.00 

.00 

.6t 

.29 

.02 

.01 

.oe 

.00 

.00 

.02 

.00 

TOtal 
NOte: 

1.00 1.00 1.00 1.00 1.00 1.00 Lon -1.. Reported claims are estimated as of June 30, 1984. ~ 
I 



, 
'. 

~ 

~ 

'-

' .. 

Size-of-
Loss 

SENATE JUDICIARY ~ 

EXHIBIT NO L st 
DATE k -:< t--

o Sg ~~ 
S~~T~'OF MONTANA 

ESTIMAT~D SIZE-OF-tOSS DISTRIBUTION 
FOR ACCIDENT YEAR 1979 

Property Damage Claims 

Estimated 

Exhibit 13 

Est ima ted 
CategorY Percentaqe Averaqe Loss . 

(1 ) 

S ° 66.5% $ 

1-1,000 18.0 
.I 

1,001-5,000 7.5 

5,001-10,000 2.0 

10,001-25,000 2.0 

25,001-50,000 1.5 

50,001+ 2.5 

Total 100.0% 

Average $ 

Note: 

1. The distribution was estimated using the reported 
distributions for accident years 1977-1978 through 
1980-1981, estimated development factors and data 
from other sources. 

(2 ) 

0 

300 

2,600 

6,700 

14,500 

32,500 

160,000 

5,161 



Exhibit 14 

STATE OF MONTANA 

ESTIMATED ULTIMATE LOSS BASED ON SIZE-OF-LOSS DISTRIBUTION 

property Damage Claims 

Estimated Estimated 
Ultimate Ultimate 

Accident Estimated Number of Loss 
Year Average Loss Claims (1)x(2) 

( 1) ( 2) ( 3) 

1977-1978 $4,413 59 $260,367 

1978-1979 4,899 58 oJ 284,142 

1979-1980 5,437 75 407,775 

1980-1981 6,035 50 301,750 

1981-1982 6,699 42 281,358 

1982-1983 7,436 47 349,492 

1983-1984 8,254 89 734,606 

Note: 

1. The estimated average loss amounts in Column (1) were 
developed from the accident year 1979 estimate on 
Exhibit 11, trended an estimated 11% per annum. 
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Accident 
Year 

1978 
1979 
1980 
1981 
1982 
1983 
1984 

Note: 

~1onths 
12 

14 
9 

16 
9 

17 
22 
18 

STATE OF MONTANA 
Number of Reported Claims 

Bodily Injury Claims 

of Development 
24 36 48 

9 8 4 
9 1 9 

11 8 8 
6 5 9 

14 10 
18 

1. Accident year ends June 30. 

Exhibit 16 

60 72 84 

3 
4 2 

.. 

'\ "1 
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Accident 
Year 

1978 
1979 
1980 
1981 
1982 
1983 
1984 

Note: 

Months 
12 

14 
9 

16 
9 

17 
22 
18 

SENATE JUDICl~ 
EXHIBIT NO·--,:,,7:-L--~~Z"""-
DATE t:/ - c2 (, 

s 13;;;.:u 
S'»JOrmOGi' neM"!1tNA 

Cumulative Reported Claims 
Bodily Injury Claims 

of Development 
24 36 48 

23 31 35 
18 19 28 
27 35 43 
15 20 29 
31 41 
40 

L Accide.'1t year ends June 30. 

Exhibit 17 

60 72 84 

38 38 38 
32 34 
43 



j' ~ 

" , 

Exhibit 18 
STATE OF HONTANA 

Reported-' Claim Development 
Bodily Injury Claims 

Accident Months of Development 
Year 12 24 36 48 60 72 84 --------
1978 1.643 1.348 1.129 1.086 1.000 1.000 
1979 2.000 1.056 1.474 1.143 1.063 
1980 1.688 1.296 1.229 1.000 
1981 1.667 1. 333 1. 450 
1982 1.824 1.323 
1983 1.818 
1984 

Average 1.773 1.271 1.320 1.076 1.031 1.000 

~veighted .. 
Average 1.781 1.286 1.356 1.062 1.042 1.000 

1 Year 
Average 1.818 1.323 1.450 1.000 1.063 1.000 

Linear Trend 
Slope 0.009 0.023 0.072 -0.043 0.063 
Intercept 1.740 1.203 1.141 1.162 0.938 
R2 0.017 0.087 0.302 0.355 1.000 
Projected 1.806 1.339 1.500 0.990 1.125 ., 
Exponential Curve 
Slope % 0.623 1.977 5.852 -4.029 6.250 
Intercept 1.731 1.194 1.138 1.167 0.941 
R2 0.024 0.091 0.321 0.373 1.000 
Projected 1.808 1.343 1.513 0.990 1.129 

Selected 1. 775 1.320 1.340 1. 060 1.030 1.010 1.010 

Note: 

1. Accident year ends June 30. 



Accident 
Year 

======== 

1978 
1979 
1980 
1981 
1982 
1983 
1984 

Total 

Note: 

Exhibit 19 

STATE OF MONTANA 
Ultimate Claims Based on Reported Claim Development 

Bodily Injury Claims 

Cumulative 
Reported 

Claims 
========== 

(1) 

38 
34 
43 
29 
41 
40 
18 

243 

Selected 
Development 

Factor 
=========== 

(2) 

1.010 
1.010 
1.030 
1.060 
1.340 
1.320 
1.775 

Cumulative Ultimate 
Development Claims 

Factor (1)X(3) 
=========== ======::= 

(3) (4) 

1.010 38 
1.020 35 
1.051 45 
1.114 32 
1.492 61 
1.970 . 79 
3.497 63 

353 

SE.NATE JUOICIARf ~ 
EXHIBIT NO __ L.~L_...,.~. 
DATE (;;;.-~ (; - P,t 
Bill NO. 56 ~L 

1. Accident year ends June 30. 



Exhibit 20 

STATE OF rom-ANA 
REPORTED CLAIMS ARRANGED BY SIZE-QF-LCSS CATEX;()RY e 

Bodily Injury Clalins '-

Size-of- NLDi1.bet" of Claims 
ross Accident Yeat" 

Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-19E 

S 0 18 15 17 9 20 15 8 

1-1,000 3 2 4 4 5 5 3 

1,001-2,500 5 0 2 2 2 3 a 

2,501-5,ono 2 5 4 1 .1 .6 4 3 

5,001-10,000 1 2 7 3 2 3 0 

10,001-25,000 3 4 2 2 3 4 1 

25,001-50,000 5 3 3 2 1 1 2 

SO ,001-100 ,000 1 1 1 3 5 5 0 

100,001+ 0 2 3 3 2 0 --Total 38 34 43 29 41 40 18 '-I 
-

Size-of- Number of Claims as Ratio to Total 
Loss Accident Year 

Cateaorv 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-198 

S 0 .47" .44 .40 .31 .49 .38 .44 

1-1,000 .08 .06 ;09 .14 .12 .12 .17 

1,001-2,500 .13 .00 .04 .07 .05 .08 .00 

2,501-5,000 .06 .15 .10 .03 .02 .10 .17 

5,001-10,000 .02 .06 .16 .11 .05 .07 .00 

10,001-25,000 .08 .11 .05 .06 .07 .10 .05 

25,001-50,000 .13 .09 .07 .07 .03 .03 .11 

50,001-100,000 .03 .03 .02 .11 .12 .12 .00 

100,001+ .(10 .06 .07 .10 .05 .00 .06 

Total 1.00 1.00 1.00 1.00 1.00 1.00 LODe -- -- -- -- -- - "-
Note: 

1. Reported claims are estimated as of June 30, 1984. 
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Size-of-
Loss 

SENATE JUDICIAR0 
EXHIBIT NO._---'~:...__-'!"'.,... 
DATE. (: -~;;:; ~ ~ ~Z 
Btu NO. S6 c:;~ 

STATE OF MONTANA 

ESTIMATED SIZE-OF-LOSS DISTRIBUTION 
FOR ACCIDENT YEAR 1979 

Bodily Injury Claims 

Estimated 

Exhibit 21 

Estimated 
Average 

CategorY Percentaqe Economic Cost 
(1) 

S 0 41. 5% .. 
1-1,000 10.0 

1,001-5,000 13.0 

5,001-10,ono 8.0 

10,001-25,000 8.0 

25,001-50,000 8.0 

50,001-100,000 5.0 

100,001+ 6.5 

Total ·100.0% 

Average 

Note: 

1. The distribution was estimated using the reported 
distributions in accident years 1977-1978 through 
1981-1982, estimated development factors and data 
from other sources. 

( 2) 

$ a 

3 00 

2,800 

6,900 

15,000 

34,000 

70,000 

290,000 

$ 27,216 



Exhibit 22 

STATE Of MONTANA 

ESTIMATED ULTIMATE ECONOMIC LOSS BASED ON SIZE-Of-LOSS DISTRIBUTION 

Bodily Injury Claims 

Estimated 
Estimated Ultimate 

Est imated U 1 t irr. a te Economic 
Accident Average Number of Loss 

Year Economic Loss Claims (1)x(2) 
(1 ) ( 2) ( 3) 

.. 
1977-1978 $22,653 38 $ 860,814 

1978-1979 25,598 35 895,930 

1979-1980 28,936 45 1,302,120 

1980-1981 32,698 32 1,046,336 

1981-1982 36,948 61 2,253,828 

19A2-1983 41,752 79 3,298,408 

1983-1984 47,179 63 2,972,277 

Note: 

1. The estimated average loss amounts in Colunn (1) were 
developed from the accident year 1979 estimate on 
Exhibit 17 trended an estimated 13% per annum. 

~ 
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3/26/86 HB 7 
CollSe Power Block 

l"~~ 4. _ Bldg. Suite 4G 
"'<"'-0 Sixth and Last Chance Gulc 

'.I'J A _ Helena. Montana 59601 
~ _ Ph. 406-443-5711 .. 
~ .. 
~-
.,~ 

~ 

HB7 

Mr. Chairman and members of the Committee, my name is Debi Brammer 
and I represent the Montana Association of Conservation Districts. 

Although there has not been a significant liability suit impact in 
the Conservation Districts within Montana, the liability threat is 
becoming a very large concern of most of our supervisors: . Each 
Conservation District has five to seven supervisors who serve 
basically on a volunteer basis. There are, in many cases, farmers, 
ranche~s ~~~O& professionals who are deeply concerned with losing 
their~~!flO~~ and or livelihoods. An increasing amount of demands 
are being placed upon Conservation Districts and their supervisors 
by federal, state and local laws. This, along with the public's 
demands on soil and water resources put demands on supervisors that 
:equire personal and professional judgments. Basically, our 
supervisors feel that the demands put on them in their voluntary 
capacity creates needs for liability protection. Many of our .. 
supervisors are considering resigning due directly to the increasing .. 
threat of liability suits. We feel that this is a valuable human 
resource that has helped protect the soil and water resources of 
Montana Since the 1930's, and that it would be devastating to the 
state if it were lost. We urge your support of House Bill Number 
Seven. 

Debi Brammer 
Executive Vice President 
Montana Association of Conservation Districts 
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Rep. Krueger noted that the supreme court did not say that they 
could not establish levels, they just said that they could not 
be arbitrary in their determinations on this and he asked Mr. 
Cater to comment on this. 

Mr. Cater responded that he would never recommend to the 
legislature that they go back to the same age type criteria 
even if they do change the constitution. He advised that the 
basis for that legislation was primarily due to the fact that 
the sta te of Pennsylvania had enacted an age limitation,. which 
was similar to HB 843, and that was upheld by the federal 
circuit court; there was testimony by low-income people that 
because of their age they had been discriminated against, 
witnesses indicated that older people would have a harder 
time; and all this was admitted in court, so he does not feel 
that this was completely arbitrary. 

He further informed the committee that just last week he 
received notices from the legal services that they believe 
that under this middle-tier test, it is essential that all 
low-income people receive annual eye checkups, semi-annual 
dental checkups and he felt that this is taking away the 
discretion of the legislature and may be the next court challenge. 

Rep. Eudaily asked if it was necessary to put the word "dis
cretion" in his amendments. Mr. Cater responded by saying 
that the reason he left it out is because in the current bill 
there is an "against" clause. If the committee voted against 
it, in effect the committee would be against giving the legis
lature the discretion to provide the welfare. This could 
cause some confusion. 

There being no further questions, the hearing on this bill 
closed, and the members of the Human Services Subcommittee 
were excused. 

(Chairman Hannah had previously invited members from the House 
Business and Labor Committee to participate in the hearing on 
HB 7.) 

CONSIDERATION OF HOUSE BILL NO.7: Rep. Francis Bardanouve, 
House District #16, sponsor of this bill stated that HB 7 
wasn't necessarily his bill but rather.it is a bill that 
was put together by the citizens of Montana. HB 7 is a 
permissive piece of legislation, and if the bill passes, 
it will enable the 1987 legiSlature and subsequent legis
latures to set limits as to liability of governmental units. 
Rep. Bardanouve said this bill doesn't necessarily say the 
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"King ll can do no wrong, but it will give the legislature the abi
lity to limit how wrong the liKing" may be. The state of Montana 
is facing an insurance crisis although Rep. Bardanouve is unsure 
of what the reasons are·. Insurance rates have soared so high 
that governmental entities as well as the private sector can 
hardly afford insurance. Some cannot even obtain liability 
coverage. Rep. Bardanouve stated that he has no assurance that 
Montanans will benefit by lower rates or the availability of 
insurance even if the legislature does pass lim.i tations. Montana 
is only a small speck in the insurance industry; some city 
suburbs carry more insurance than all 0 f 110n tana • In. reali ty , 
no matter what happens in Montana on this issue, we are at the 
mercy of a Board of Directors of a giant insurance corporation. 
Rep. Bardanouve mentioned that a few small governmental en~ 
tities with small resources are at the complete mercy of high 
insurance rates and large judgment awards. He said that this 
legislation is not a partisan issue; it crosses all political 
lines. Rep. Bardanouve submitted a news article concerning 
this particular legislation which he had previously written. 
(Exhibit A) In closing he feels that the private and public 
liability limits should not be combined in one bill. 

PROPONENTS: Mona Jamison, legal counsel to Governor Schwinden 
emphasized a few points previously made by Rep. Bardanouve. 
She said that after the Pfost v. State of Montana, et ale deci
sion was handed down by the supreme court, she and others 
started working on this issue. HB 7 is the final product 
of two months' of debate, concensus, comments, etc. She told 
the committee that the issue here is not caps -- it is not where 
caps should be set, if at all. The issue before the legislature 
is one of legislative prerogative. Should the legislature have 
the ability to consider the establishment of caps, she asked. 
The forum for the consideration of virtue of setting caps 
would be in the 1987 session assuming the legislature passes 
HB 7 and the people approve it in the November election. The 
referendum is the vehicle of getting the issue of establishing 
caps back before the people to decide. In closing, Ms. Jamison 
said the governor urges passage ·of this bill. 

John H. Maynard, administrator of the Tort Claims Division, 
Department of Administration, stated he supported HB 7 as 
an effective means to implement the liability limits the legis
la ture has already enacted three times previously.. This bill 
gives the people of Montana the opportunity to once again 
demonstrate whether or not they wish the legislature· to have 
the prerogative of setting limits. Mr. Maynard gave the 
committee a brief overview of what their experience have been 



Judiciary Committee 
March 26, 1986 
Page Thirteen 

SENATE JUDICIAR! 
EXHIBIT NO._ ......... :t.~""'""'!':===_ 
DATE. h -~, ~ j~ 
BIlL NO 5.11.A' 2-: 

in Montana under the limits and what they expect to experience 
now that the supreme court in the Pfost case struck those 
limits. A copy of his written testimony was marked Exhibit B 
and attached hereto. 

Chip Erdmann, representing the Montana School Board Association, 
stated that this legislation is not a unique concept in 
Montana. This is something that both the people of Montana 
and the legislature have voted and approved three different 
times. He said that school districts provide mandated services. 
There are risks involved in some of the services that are pro
vided. There are some school districts operating without 
insurance coverage and those school districts that do have it 
are experiencing increases in their premiums of about 300%. 
If an uninsured school district gets hit with a substantial 
judgment against it, an emergency is passed which gives the 
school district the authorization to spend that money. 
They don't have the money, so they borrow it by registering 
warrants. At the next levy election, that amount is placed 
on the taxpayers ·of that particular district. He said that 
many of these counties are increasing tax delinquencies due 
to the current economic conditions. The restoring of limits 
will allow school districts to form self-insurance pools 
with the help of SB 2, Mr. Erdmann said in closing. 

Bill Anderson, representing the Office of Public Instruction, 
stated his support for HB 7 by saying it is the first step 
in setting necessary limits. He presented some examples 
of how various school districts in Montana are either having 
their insurance altogether cancelled or their premiums 
dramatically increased. There seems to be no permanent 
solutions to their problems at this time. Mr. Anderson 
stated that their office has been in contact with the people 
in this state and the general consensus is for limits. 
Superintendent Ed Argenbright sets a high priority on HB 7; 
however, they feel that the private sector should be added. 

John Hoyt, an attorney from Great Falls, said he feels we 
should get our constitution back where the framers intended 
it to be and leave it alone. The constitution should be 
sacred and unchanged. All HB 7 is going to do is put the 
constitution back in place. 

Alec Hansen, representing the Montana League of Cities and 
Towns, stated that his organization support HB 7. He 
further stated that 45 other states have some kind of lia
bility protection for state and local governments. 
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Gordon Morris, executive director for the Montana Association 
of Counties, sta~ed t~at his organization supports the long 
standing common law principle of sovereign immunity. 

Debi Brammer, representing the Montana Association of Conser
vation Districts, voiced her support of this bill. She said 
that although there has not been a significant liability 
suit L~pact in the conservation districts within Montana, 
the liability threat is becoming a very large concern. A 
copy of her written testimony was marked Exhibit C and attached. 

~ 

Jo Brunner, executive secretary of t~e Montana Water Develop-
ment Asscciation, stated that the association stands in 
full support of this bi:l. 

Jesse Long, executive se~retary for the School Administrators 
for Montana, stated his support for the bill. A copy of his 
written testimony was marked Exhibit D. 

George Bennett, representing the Montana 
stated his support in concept for HB 7. 
reform is the long term solution and the 
the liability issue. 

Liability Coalition, 
He said that tort 
only solution to 

Donald R. Waldron, superintendent of Hellgate Elementary 
School urged the committee to pass HB 7. A copy of his 
testimony was marked Exhibit E. 

Nathan Tubergen, finance director for the City of Great 
Falls, said that Great Falls is one of the unfortunate 
cities that ~as been without general liability insurance 
since July:· 1985. He urged the committee to pass this bill. 

Larry Stol1fuss, Choteau County Superintendent of Sc~ools, 
representing the Montana Association of County School Super
intendents, said that liability insurance in many cases is 
costing some of their rural schools over 10% of their 
general fund budgets. Hopefully, passage of HB 7 will curb 
some of the rising insurance costs by limiting some of the 
liability amounts. 

Craig Burrington, Superintendent of Schools in Fort Benton, 
testified in support of the bill. He said that if a 
million dollar judgment was assessed against the school 
district, their taxes would triple. Because of economic 
conditions, they could not afford that end of an increase 
in their tax rate. 
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Bob Correa, representing the Bozeman Chamber of Commerce, 
stated ~~at HB 7 is a step in the right direction in 
addressing the insurance crisis present in Montana. 

Sandra Whitney, representing the Montana Taxpayers Associ
ation, supports the concept of this bill. 

Gary Marbut, representing the Montana Council of Organiza
tions supports the idea of a constitutional referendum for 
liability limitations and supports the position of the 
Montana Liability Coalition. ~ 

Glen Drake, representing the American Insurance Association, 
supports the concept of HB 7. 

F. H. "Buck" Boles, president of the Montana Chamber of 
Commerce, supports the concept of this bill and the position 
of the Montana Liability Coalition. 

Don Peoples, chief executive of Butte-Silver Bow, stated his 
support for HB 7. 

Jim Van Arsdale, mayor of Billings, stated his support for 
HB 7. 

OPPONENTS: Joe Bottomly, lawyer from Great Falls, stated 
that the proposal to pass a constitutional amendment to 
give juries the right to restrict what a severely injured 
person will receive less than his full legal redress is 
an over reaction to an insurance crisis which mayor may 
not be based upon a liability crisis. Mr. Bottomly said 
that before this legislature or any legislature takes such 
a drastic step it should study the issue and determine 
what the underlying facts are. He said that a number of 
the proponents who testified on this_bill have indicated 
that they don't know what the underlying facts are. Until 
we ,have facts and figures from the insurance companies, it 
would be grossly unfair for tho~people who can afford it 
the least ~- the people who have meen most severely in
jured -- to pass a bill without knowing all of the facts. 

Mr. Bottomly submitted a number of reports which raise 
various questions such as the liability crisis is not the 
basis of an insurance crisis. (Exhibit F) If that is so, 
there is no justification for this type of an amendment, 
he said. The Washington State Legislature studied this 
issue in 1985 and concluded that too often people are being 
victimized by the .insurance industry that is facing a crisis 
of its own making. Mr. Bottomly stated that the insurance 

- premium crisis can be handled in this legislature by such 
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bills as the one introduced by Dorothy Bradley, et al. which 
will allow for self-insurance pooling, will allow insurance 
companies to obtain re-insurance and will help businesses 
and entities which are having difficulty in finding availa
ble insurance. 

Cindy Spadginske, mother of a young man who was injured in 
an auto accident, said that before a bill such as this one 
is passed, the legislature should know the expenses incurred 
on victims of accidents. 

Kim Wilson, representing the Montana Chapter of the JAmerican 
Civil Liberties Union, stated that the ACLU opposes in prin
ciple any constitutional amendment which places caps on 
liability. The thing that is forgotten in trying to examine 
this issue in such a short manner of time is the question, 
"What is going to happen to the victims?" Mr. Wilson feels 
that the liability cap proposal creates a very inequitable 
situation. On the one hand, if we allow public liability 
caps and no caps for private, we are going to have victims 
who are injured by public agents who may not be compensated; 
whereas, private victims may well be compensated for all 
their injuries. If on the other hand bofucaps are passed, 
we are going to have victims whose injuries fall below a 
certain economic level who will be fully compensated; 
whereas, victims who injuries cost more are not going to 
be fully compensated. We feel it is important that these 
amendments do not pass, because they limit the right to 
redress. They will also limit the power of a jury to decide 
on the basis of the individual facts based on the indivi
dual injuries \.,hat a victim is entitled to be compensated. 
Finally, we feel these proposals will constitutionalize 
a form of discrimination by drawing the line between certain 
economic situations. Mr. Wilson urged the committee to 
study this issue further because he feels we do not have 
a sufficient grasp of what the true causes of the liability 
insurance crisis are to make such a decision. 

Monte Beck, an attorney who primarily represents victims 
of injury, opposes any types of caps or limits upon lia
bility. He asked the question if the insurance industry 
has promised anything such as a drop in premiums or an in
crease in the availability of insurance will result if 
caps are imposed. He urged the committee to ask the in
surance industry to provide them with the statistics that 
willlbow that in the state of Montana municipal liability, 
county liability, state liability is at such a loss that it 
justifies tampering with such a sacred document such as our 
constitution. He asked, "Where are the losses for the 
counties and the state of Montana?" Mr. Beck feels that 
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this type of legislation appears to be an emotional stampede 
to try to convince the legislature to pass a bill which would 
affect the very types of people the liability system and 
the jury system is intended to help -- and that is injured 
people who have been hurt through no fault of their own. 

There being no further opponents, Rep. Bardanouve closed 
briefly. 

QUESTIONS ON HB 7: Rep. Spaeth asked if this legislation 
will solve the probla~. Chip Erdmann responded by saying he 
didn't know whether or not it will solve the insurance pro-

. blems from a company point of view. However, it will allow 
them to create a self-insurance fund that is feasible if 
they have limits, but it will not be feasible if they don't 
have limits. In response to another question, Mr. Erdmann 
feels that caps is a part. of the answer to the problem. 
This bill provides the legislature authority to set those 
caps if they feel it is appropriate. The bill has nothing to 
do with installing caps; that debate will come in 1987. 
Mr. Erdmann said that perhaps there are other areas in tort 
reform that they should be looking at, but as a governmental 
representative he supports this bill as a means of dealing 
with the present probla~s of lack of insurance coverage. 
If caps are enacted that can self-insure. This will afford 
at least some protection for the victims. 

Reo. Gould asked Ms. Jamison if she had a fear that voters 
won't take the time to study each of the proposed initatives 
and referendums before voting this fall and just vote no. 
He said he is concerned for this reason with the question 
of combining the two issues. Ms. Jamison feels it is a 
test that Montanans can meet. She said they want to see 
both issues addressed because she feels it will reduce the 
areas of litigation and possible rulings of unconstitutionality. 

Rep. Miles asked Mr. Maynard why they have to look at total 
immunity. Mr. Maynard said that it was necessary for the 
drafters of of HB 7 to indicate that in addition to immunity 
from suite, the legislature has the ability by a 2/3 vote 
to address the issue and the extent of the state and local 
government's immunity from suit. In addition, the legisla
ture has the prerogative under this legislation to set limits 
of liability and address both of those issues. 

Rep. Cobb asked Ms. Jamison that without a constitutional 
amendment, can the leaislature revise now and raise within 
reason the'real and p~rsonal property exemptions from 
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execution of judgment against public entities as well as a 
time period that judgment can be paid off without violating 
the supreme court rulings. Ms. Jamison responded by saying 
that she did not 'have the information right now to give a 
legal opinion. 

Rep. Thomas asked Mr. Bennett if he felt the legislature can 
make tort reforms without a constitutional amendment address
ing the Pfost caae. Mr. Bennett stated that the liability 
crisis as they see it is much broader than the insurance 
crisis. He said our law in the civil liability field is 
pretty much made by the courts. The legislature has allowed 
the courts to make the law in roughly the same way it allows 
bureaucrats to make laws under their administrative pro
cedures act with rules. Tort reform involves definitions 
of negligence, contributory or comparative negligence, and 
a whole host of things that goes into who has been harmed 
and who pays the bill. Tort reform is a massive thing 
which Mr. Bennett hopes the legislature will have the oppor
tunity to address. He feels that the Pfost case stands in the 
way of getting the reform that this legislature has to under
take, both in the public sector and the private sector. 
Until we can really get a handle on this through a tort re
form act, it will continue, on and on with the court creating 
new rights and the legislature having no ability to respond. 

Rep. Addy asked Ms. Jamison if there had been any consider
ation given to distinguishing between economic and non
economic damages. Ms. Jamison said there had been. She 
believes that 'this referendum allows the legislature to 
address that issue in the 1987 legislative session. This 
referendum would allow the legislature to deal with the 
whole area of caps -- where they want to draw the lines, 
if any, and it gives them t~e authority in certain areas to 
even differentiate. Rep. Addy asked if the legislature 
should have the constitutional authority to limit Economic 
damages (out-of-pocket losses) that the plaintiff had suffered. 
Ms. Jamison said this referendum would allow the legislature 
to do that. 

In response to a question by Rep. Simon, Ms. Jamison said this 
bill will allow the legislature to deal directly with the 
issue of caps which is in direct response to the Pfost deci
sion. She said that one lawyer's opinion is that there are 
areas of tort reform that could occur without this consti
tutional referendum: therefore, changes could be made in 
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other areas. This referendum just allows limits to be set in 
the area of caps. Basically, the legislature could do both. 

ADJOURNMENT: There being no further questions or discussion, 
Chairman Hannah adjourned the meeting at 11:10 a.m. Rep. 
Hannah announced that the JUdiciary Committee will meet at 
1:30 this afternoon in Room 312-2 to consider HB 13. 

REP. TOM HANNAH, Chairman 
Judiciary Committee J 
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other areas. This referendum just allows limits to be set in 
the area of caps. Basically, the legislature could do both. 

ADJOURNMENT: There being no further questions or discussion, 
Chairman Hannah adjourned the meeting at 11:10 a.m. Rep. 
Hannah announced that the Judiciary Committee will meet at 
1:30 this afternoon in Room 312-2 to consider HB 13. 

REP. TOM HANNAH, Chairman 
Judiciary Committee 
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Why A Con5titutional Amendment is Not Needed to Solve Welfare Costs 

1. Wi I I the ~ro~osed amendment affect the integrity of the Constitution and 
human '0 i '3htS? 

Montana has one of the finest constitutions in the country, and is far 
reachin'3 in ~rotecting human rishts. AMons these are the ri'3ht to the baSiC 
neccessities to sustain I ife, SUCh as fOOd, clothins and shelter. The 
~ro~osed constitutional amendment would abrosate those ri'3hts and relesate 
them to the Whim or '3ood wi I I of w~atever pol itical party is in power at 
the moment. We bel ieve the constitutional framers intend~d more protection 
than thiS for needy Montanans. Constitutional amendments should not be 
taken I ishtlY and not considered hasti Iy in a speCial session where debate 
is I itrlitlS"d by time c.jnstrail .... ts. In additiolh in 1992, the t·'f,:.ntana 
electorate wi I I have the opportunity to decide upon a constitutional 
convention where chanses can be comprehensively debated and acted -u~on. 

2. Should the Constitution be Changed to solve bud'3et problems? 

.. Obvi':'USIY, it wOUld be t.jtallY unreal isti.: t.j .:hal''lSe the C.jnstituti':1\1 
each time the sta~e is faced with serious budset prOblems Where other 
alternatives exist but have not been tried. 

"'-"" The s.jal t.j I i/llit GA by the 1985 lesislature was t.:. save m.jl"ley. Thel-e 
is nothins in the constitution whiCh prevents the lesislature from savins 
mbney and the it sti I I has the power ~o set I imi~s. In fact, does so now by 

.. determinins el i'3ibi I ity re~uirements for welfare. MLIC sup~orts the '3oal of 
reducin'3 welfare costs throush Just alternatives. MLIC and it's member 

We '3roups have 10n'3 been cal I ins for empl~Yment and trainins alternatives. 
have worked di I i'3entlY for the past year to set the Job Partnership 
Trainins Act (JPTA) prO'3ams to prOVide increased opportunities for 
Montanans receivins general assistance. We have submitteed ~roposals to ~he 
two Private Industry Counci Is, the Joint Trainins Coordinatin'3 Counci I and 
to the Governor. AI I of these reQuests fel I on deaf ears. Last Year, ~nlY 
6~ of JPTA placemen~s ~en~ ~o GA re~ipi@~~S. The s~a~e JPTA ptan con~inu~s 
't.:. set c, SQal .:.f onlY 2i'~ f.:. 1- GA PI'::":·'?ITI"2'!"ItS. f"iLIC l°.,..·:.:·ty'illend.:?d g.:.als .:·f UP "t.:. 
6~%, and if our r~commendations had be~n fOI lowed there Would be no need 
for a GA supplemental appropriation at ~hiS time. 

What are the 8Iternati~es? 

F.:e·:"'.ljse ,~"f 'th".? fai iure ·:·f 3/='"":':' pi-·':·sra,ITI':' 1;.:. r',=-SP':'ilo "t.:. the ,j':'b/"tr-:;, 1\' I.,,] 
~ needS of GA peOPle, and therebY r~duce w~lfare costs, MLIC and it's member 

sroups decided to Join wit~ SRS and other state orsanizations to d@velop 
innovative, Job/trainins, Job creation approachs, many of which have been 

~ very succeSSful in other states in redUcing welfare costs. 

SRS has taken t~ese ideas and has dev~IOped six (6) pi lot projects to 
t ~be tried around the state completed? evaluated and recoMmendations made to 
~ the 1987 le'3iSlature. We recommend legiSlators defeat the proposed 

amendment, support JOb/training initiates WhiCh Wi I I reduc~ welfare 
expenditures. preserve a Just constitution and human dignity for al I 

~ Montanans WhO are now in need or wi I I be in the future. 
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BtltOU5E BILL, NO. 7 
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Ma..,.c:..~ z..", (~? ~ 
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S-:-.h VI M~\{V'\~rd 

TESTIMONY OF JOHN H. MAYNARD, ADMINISTRATOR " 
TORT CLAIMS DIVISION, DEPARTMENT OF ADMINISTRATION 

BEFORE THE HOUSE JUDICIARY COMMITTEE 
MARCH 26, 1986, 8:00 A.M. 

ROOM 325, CAPITOL BUILDING 

The function of the Tort Claims Division is twofold. 

First, it must provide for the investigation, defense, and 

payment of bodily injury and property 
.-

damage claims 

incurred by all agencies, officers and employees of the 

State of Montana under Article II, Section 18, Constitu-

tion of Montana, and the Montana Tort Claims Act. Second, 

the Division must assess the fire, casualty and bond risks 

of the state for all state-owned buildings, equipment, 

fixtures, boilers, aircraft, cash and securities, etc. and 

provide either corr~ercial or self-insurance protection for 

the financial loss of such property. 

The vast majority of the Division's time and effort 

is concentrated in the comprehensive general liability 

risks that are fully self-insured by the Division. 

Examples of coverages include owner/landlord tenant 

liability, professional errors and omissions, medical 

malpractice, defamation, false arrest and imprisonment, 

wrongful discharge, violation of covenants of good faith 

and fair dealing, civil rights violations, and general 

common ,law negligence. Activities of state government 



that may create financial liability but are not adminis

tered by the Division are such items as collective bar

gaining, unfair labor practice charges, employment dis

crimination claims under the Human Rights Act, claims 

payable by other state funds, i.e., claims against the 

uninsured employer's fund, retirement system benefits 

wrongfully denied, and the wrongful collection and. dis

tribution of taxes. 

Currently the state building schedule, including 

furnishings and equipment, is commercially insured for 

replacement costs sUbject. to a $100,000 deductible per 

occurrence which is self-insured. Similarly, all air-

craft, helicopters, boilers, money and securities and fine 

arts are commercially insured for stated values. These 

policies are publically bid on a three-year basis by the 

Division and premiums are billed on a pro rata basis to 

each participating agency. 

Up 'until June 30, 1985, we obtained commercial 

insurance to cover our auto liability. Since that date, 

we have been unable to get a bid from the commercial 

insurance sector. Therefore it has been necessary to pick 

up auto liability in our self-insurance reserve fund. The 

premiums billed to agencies which we use for coverage have 

been placed in the self-insurance fund. The cost of the 

insurance protection provided, as well as the claims 

2 



experience to date, is set forth in the attached schedule. 

(Exhibit No.1) 

The most recent actuarial estimate of adequacy of the 

comprehensive general liability self-insurance fund was 

prepared by Coopers & Lybrand, Certified Public Accoun-

tants, on September 28, 1984. The next review of the 

adequacy of the self-insurance fund is scheduled to be 
.. 

completed in June of 1986. A copy of the 1984 report is 

attached. (Exhibit No.2) The 1984 report estimated a 

reserve deficiency of approximately $11.2 million. The 

estimates applied only to the statutory li~its of $300,000 

per claim and $1,000,000 per occurrence for economic and 

noneconomic damages. 

The recent decision of the Montana Supreme Court in 

Pfost v. State of Montana, et al striking the statutory 

limits has significantly changed the assumptions on which 

the 1984 report was prepared. k- The Department of Adminis-

tration supports passage of House Bill No. 7 to give the 

people of Montana the opportunity to enable the Legisla-

ture to impose limits of liability at the next legislative 

session. The integrity of the self-insurance fund depends 

on the Legislature's authority to set limits of liability 

where the state is named as a defendant. 
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" Dr:PARTMENT OF ADMINISTRATION 
Tort Claims Division 

PART I - Insurance protection provided 

A. Commercial Insurance: 

Property Insurance 
Boiler Insurance 
Fidelity Bond 
Fine Arts Policy 
Airport Liability 
Money & Securities 
Aircr~ft Liability & 

Physical Damage 
Helicopter Liabiltty & 

Physical Damage 
Misc. Inland Marine 

Policies 

TOTAL 

B. Self-Insured: 

.~uto Fleet Insurance 
:omp General Liability 
~etail Liquor Stor~s 
Auto Physical Damage 
Inland Marine 
Property Insurance Deductible 

TOTAL 

Annual Cost 

FY86 (11-26-85) 

139,852 
15,544 
18,279 
14,3 .. 7-0 

5,850 
852 

35,677 

107,452 

21,281 

359,157 

400,518 
1,615,635 

12,136 
19,687 

73 
139,852 

2,187,901 

PART II - Self Insured Como-General Liability 

A. Actual payments made for claims and expenses: 

FY78&79 FY80&81 FY82&83 FY84 FY85 

Claims 
Paid 47,115 144,339 2,943,589 1,305,784 2,096,214 

Leg. Fees 19,956 137,840 299,270 308,749 362,084 
Misc. Exp. 578 14,007 95,085 74,728 130,147 

TOTALS 67,649 296,186 3,337,944 1,689,261 2,588,445 

EXHIBIT l 

FY86 1 

712,545 
174,458 

41,371 

928,374-
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B. Income by Fiscal Year: 

FY78 
FY79 
FY80 
Fya1 
FY82 
FY83 
FY84 
FY8S 1 FY86 

Eillings to Agencies 

1,047,684 
1,260,030 
1,106,604 
1,166,625 
1,016,058 
1,006,865 
1,440,000 
1,440,000 
1,615,635 

SENATE JUDICIAR/; 
EXHIBIT NO._~L_~~_ 
DATE ~ - c2 0 - g ~ 
BIll NO. -s 15 d.. ;;;..... 

Interest Earned 

150,534 
345,821 
526,532 
815,119 

1,062,550 
950,949 
260,729 
921,052 
887,452 

.. 

Total 

1,198,218 
1,605,851 
1,633,136 
1,981,744 
2,078,608 
1,957,814 
1,700,729 
2,361,052 
2,503,087 

PART III - Fund Ealance bv Fiscal Year -. Como-General Liabilitv 

Eeq. . F. Balance Receiots Exoenses Endinq F. 
rl 

Balance 

FY78 -0- 2 36,037 1,787,181 1,823,218
2 FY79 1,787,181 2,230,851 31,612 3,986,420 

FY80 3,986,420 1,633,136 71,921 5,547,635 
FY81 5,547,635 1,981,744 224,265 7,305,114 
FY82 7,305,114 2,078,608 797,844 8,585,878 
FY83 8,585,878 1,957,814 2,540,100 8,003,592 
FY84 8,003,592 1,700,729 1,689,261 8,015,060 
FY85 8,015,060 2,361,052 2,588,445 7,787,667 
FY86 1 7,787,667 2,503,087 928,374 9,362,380 

PART IV - Comp-General Liability Claims Filed by Year of Occurrence 

FY78 FY79 FY80 FY81 FY82 FY83 FY84 FY85 

107 110 151 94 123 125 189 155 

PART V - Self-Insured Automobile Fleet Insurance Claims Filed
4 

FY86 

114 

A. Amounts Paid 

Liability Claims 
Adjusting Expenses 
Fire and Theft 

TOTAL 

20,073 
2,652 
1,004 

23,729 

FY86 

89 1143 
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B. Fund Balance s'Ummary 

Beginning Bal~nce, 
Billings to Agencies 
Amounts Paid 

ENDING BALANCE 

1 
Amounts as of February 28, 1986. 

-0-
400,518 

23,729 

376,789 

2 
In FY78 and FY79, General Fund appropriations were y.t.ilized to augment 
the self-insurance fund. This General Fund support was discontinued in 
the 80-81 biennium. 

3 Of the total claims filed, 231 remain outstanding as of 03/25/86. 

4 
Amounts as of March 24, 1986. 
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· Coopers 
&Lybrand 

" " 

September 28, 1984 

Mr. Steve Weber 

certified publiC accountants 

Assistant Administrator 
Deoa~tment of Ad~inistration 
Insurance and Legal Division 
State of Montana 
Room 111, Mitchell Bui1dinQ 
Helena, Montana 59620 -

Dear Steve: 

1800 Frrst Interstate Center 
Seallle. Wasnington 98104-4Q98 

telePhone (206) 622.8700 
twx 910-444-2036 
cableS CoIybrand 

in pronopal areClll 01 tile WOOd 

Attached are three (3) copies of our preliminary report entitled 
"Actuarial Estimates of Adequacy of Comprehensive General Liability 
Self-Insurance Fund for the State of Montana, as of June 30, 1984". 
Estimates are made for the accident period July 1, 1977 through 
June 30,·1984. 

We estimate ultimate loss and loss adjustment expense to be 
approximately S23.9 million. Reserves are estimated to be 
approximately S19.8 million. Since the State's reserves are 
be approximately S8.6 million, we estimate a reserve deficiency of 
approximately $11.2 million. This estimate does not reflect any 
investment income earned on reserves. If future payments were 
discounted to present value at an assumed interest rate of 10% per 
annum, the indicated reserves would be approximately $16.1 million. 
This would reduce the reserve deficiency to $7.5 million. 

~he ultimate estimate is much higher than our estimate in our 
previous report dated June 22, 1982. Much of this difference is 
reflected in ultimate estimates for the additional years 1982-1983 
and 1983-1984. We are witnessing increased claim reportings and 
higher average claim costs. We are aware of a number of claims with 
the potential to close at large amounts. Also, we understand that 
the State's 1 iabi1 ity for tort damages has been expanded to include 
noneconomic as well as economic damages, thus causing an additional 
increase in claim costs. 



Mr. Steve Weber 
Assistant Administrator 
nepartment of Administration 
Insurance and Legal Division 
State of Montana 
September 28, 1984 
Page 2 

SENATE JUDICIARY 
EXHIBIT NO._ ¥ 
DUE. ? -c:2~ -gG: 
Bfll NO... .s..&.d.. ::2-/ 

Please realize these esti~ates are subject to a great deal of 
variability. There is much uncertainty in the ultimate outcome 
of many of these claims. Also, the factors used to adjust for 
noneconomic damages were derived from a limited data base as 
discussed in our-report. Exhibit 5 in our report sets forth the 
estimated distribution of loss outcomes. As your experience 
develops, we will be able to provide more accurate estimates. 

J 

Steve, I apologize for the delay in issuing our report. Our original 
estimate of the cost and timing of the report was based on the 
assumption that it would be similar to the analysiS we made in our 
last study. However, the change in the State's statute regarding 
noneconomic damages has required additional analysis and increased 
the variability in our estimates. It has been very difficult to 
ouantify this effect as relatively little data was available from 
industry sources. 

It is a pleasure to again be of service to the State of Montana. 
I look forward to responding to any questions you may have. 

Sincerely, 

/l~/1--( rf. f#~ ~ 
Pichard J. Fallquist, FeAS, MAAA 
Director 

RJF:gm 

Fnclosures -
As stated 

cc: Michael Young 
Rick Sherman, C&L San Francisco 
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SENATE JUDICIAR! 
EXHt81T NO. 'Y::- • 
DATE 0 - d fa - g fa 

The purpose of th is report is to estimateBt~'O·tll ~L~tedlfabn it ies 
of the State of Montana's Comprehensive General Liability Self
Insurance Fund. These estimates are for accidents occurring during 
fiscal years 1977-1978 through 19a3-~984. 

On July 1, 1973, the "Montana Comprehensive State Insurance Plan and 
Tort Claims Act" became effective. From July 1, 1973 through 
June 30, 1977, the State of Montana purchased comprehensive general 
liability insurance from private insurance companies. Beginning 
July 1, 1977, the coverage was provided by the Self-Insurance Fund 
which is administered by the Insurance and Legal Division of the 
Department of Administration. 

We understand that the State's liability for tort damages has 
changed since our last report. Previously, the State was liable 
for only economic damages. Due to a recent court decision, the 
State is now liable for both economic and nonecon9mic damages. 
This applies retroactively to all open claims as of the date of 
the court ruling as well as to all claims reported in the future. 
Liability for economic and noneconomic damages is limited to 
S300 thousand for each claimant and Sl million for each occurrence. 
Liability for punitive damages is excluded. We have assumed these 
limits and exclus~on in our calculations and projections. 

Findings and Recommendations 

1. It is estimated that the expected ultimate loss and loss 
adjustment expense for comprehensive general liability 
for accidents occurring during the fiscal years 1977-1978 
through 1983-1984 are approximately S23.9 million. The 
indicated reserve is approximately $19.8 million. Since 
the State's current reserve is S8.6 million, we estimate 
a reserve deficiency of approximately Sll.2 million. This 
deficiency does not reflect investment income earned on 
reserves. If future payments were discounted to present 
value at an assumed interest rate of 10% per annum, the 
indicated reserve would be approximately S16.l million. 
This would reduce the reserve deficiency to approximately 
S7.5 million. Exhibit 6 shows the run-off of payments 
with this discounted amount. These estimates apply only 
to statutory limits of $300 thousand per claim and 
Sl.O million per occurrence for economic damages and 
noneconomic damages. 

'2. The estimated variability in these estimates is provided 
on Exhibit 7 at the 50%, 75%, 95% and 99% levels for 
accidents occurring during fiscal years 1977-1978 
through 1983-1984. These levels imply there is an 
estimated 50%, 25%, 10%, 5% and 1% chance, respectively, 
that total future payments on claims open or incurred 
and unreported will exceed the amounts indicated. For 
example, we estimate a 5% chance that total payments 
will exceed $24.45 million. 

1 



-"-
-£indings and Rec~~mendations, Continued 

3. Because of the variability in these estimates, the State of 
Montana may wish to fund reserves at levels higher than the 
expected estimate. This would provide the additional funds 
necessary for adverse claims experience greater than e~pected. 

4. We recommend that the State computerize the historical 
claim information. For purposes of actuarial projections, 
we recommend, at a minimum, capturing individual claim 
characteristics and amounts and dates of payments, amounts 
and dates of estimated reserve amounts, amounts and dates 
of other expense and attorney fee payments, incident date, 
report date and closed date. We will provide an expanded 
letter to the State regarding this topic within two weeks. 

5. Because of the inherent variability in these estimates 
and because of the limited data base available, w.e 
recommend annual updates in estimating ultimat~'amounts 
and reserves. 

Methodology 

Our approach for this study was to group claims into two 
categories: Property damage liability and bodily injury 
liability. Loss amounts (payments and incurred amounts) were 
grouped by accident year developed as of June 30, 1984. Loss 
payments, attorney fees and other expenses were each grouped a by fiscal year end. Reported claims, grouped by property damage .., 
and bodily injury, were summarized for each Accident Year 
developed as of June 30 through June 30, 1984. 

Ultimate economic loss amounts were estimated using the 
historical experience of the State of Montana. In addition, 
data from other sources was used where deemed appropriate. 
Actuarial techniques employed consisted of payments development, 
incurred deyelopment, reported claim development, average claim 
cost and development of a size-of-loss distribution. 

As the State's historical experience is largely based on liability 
for economic loss only, we had to adjust our ultimate amounts to 
include the liability for noneconomic damages. Based on data from 
other sources such as Closed Claim Surveys, and using our best 
judgement, we applied factors to adjust estimated ultimate economic 
loss to total loss for bodily injury claims as shown on Exhibit 3. 
We made this adjustment only to bodily injury ultimate amounts as 
.;e determined that a similar adjustment for property damage claims 
would be negligible. 

2 



SENATE JUDIC:~ 
EXHIBIT NO._~.&..--__ ::--_._, 

PATE.. , .. ~,-! " 
Estimated Ultimate Losses and Adjustment ExpefiUteHO.and Reserves _S.8~";J.. 
Exhibit 1 

Exhibit 1 sets forth a comparison of our estimate of ultimate 
liabilities of the Self-Insurance Fund versus the State's estimate 
as of June 30, 1984. We estimate an expected reserve of approximately 
$19.8 million while the fund balance is currently $8.6 million. 
This translates to an estimated reserve deficiency of approximately 
$11.2 million. This estimate does not reflect investment income 
earned on reserves. 

Property Damage Liability - Exhibits 2, 8-15 

Exhibits 2 and 8 through 15 set forth our analysis of property damage 
liability claims. Exhibit 2 summarizes ultimate loss amounts and 
loss reserves for each accident year. Exhibits 8-11 estimate 
ultimate reported claims for each accident year. Exhibits 12-15 
provide a basis for estimating ultimate loss amounts. 

Exhibit 2 shows estimate ultimate loss for each accident year based 
on development methods (Column 1) and on size-of-loss estimates 
(Column 2). Column 3 sets forth our selected estimates. Column 5 
is the estimated loss reserves as of June 30, 1984 which is 
calculated as ultimate loss (Column 3) loss payments as of June 30, 
1984 (Column 4). 

Exhibits 8-11 present the basis for estimating ultimate counts. 
Incremental counts (Exhibit 8) were cumulated (Exhibit 9) and 
development factors were calculated and selected using historical 
factors as a guide (Exhibit 10). The estimated ultimate claims 
for each accident year are shown on Exhibit 11. 

Size-of-loss distributions of property damage liability claims 
are shown on Exhibits 12 and 13. Exhibit 12 shows claims for 
each accident year by size-of-loss category reported through 
June 30, 1984. On Exhibit 13 we have estimated the ultimate 
distribution of claims for Accident Year 1979. To estimate 
this distribution, we reviewed Accident Year 1977-1978 through 
1980-1981 on Exhibit 12 and the ultimate estimates for these 
same years shown on Exhibit 15. 

Exhibit 14 sets forth estimates of ultimate loss for each accident 
year using ultimate counts from Exhibit 10 and the average loss 
shown on Exhibit 13 trended +11% per annum. This estimate was 
selected using data from other sources as a guide. These estimates 
are also summarized on Exhibit 2, Column 2. 

An ultimate estimate based on development was calculated on 
Exhibit 15 using both paid and incurred development factors. 
These development factors are multiplied to cumulative amounts 
as of June 30, 1984 and produce ultimate estimates of payments 
and incurred amounts. Selected estimates are shoWA in Column 7 
and on Exhibit 2, Column 1. Development factors were selected 
using data from other sources. 

SENATE JUDICIARY COMMITTEE 
EXHIBIT NO __ :L ___ _ 
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Bodily Injury Liability - Exhibits 3, 16-23 

Exhibits 3 and 16 through 23 present our analysis of bodily lnJury 
liability claims. Exhibit 3 summarizes ultimate loss amounts and 
reserves for each accident year. Exhibits 16-19 estimate ultimate 
counts for each accident year and Exhibits 20-23 provide the basis 
for estimating ultimate economic loss amounts. 

On Exhibit 3 is shown our estimate of ultimate loss (Column 5) and 
the estimated reserves (Column 7) for each accident year. Again, 
ultimate economic loss amounts (Column 3) were selected based 
on estimates using the development method (Column 1) and the 
size-of-loss method (Column 2). Then a factor (Column 4) was 
selected for each accident year to adjust for noneconomic 
damages to arrive at our estimated ultimate 1055. This factor, 
was developed after comparing economic and total losses from 
several studies. 

Ultimate reported counts are shown on Exhibit 19. Ultimates were 
selected using the historical experience set forth on Exhibits 16 
through 18. 

Ultimate economic loss amounts on Exhibit 22 were calculated using 
both ultimate counts and average economic loss. Average economic 
loss was selected based on the ultimate size-of-loss distribution 
for Accident Year 1979 (Exhibit 21) trend +13% per annum. The 
size-of-loss distribution was constructed after reviewing the 
reported distribution of claims for each accident year (Exhibit 20) 
and the average estimates for Accident years 1977-1978 through 
1980-1981 shown on Exhibit 22, Column 9. 

Estimated ultimate economic loss based on paid and incurred 
development is displayed on Exhibit 23. Cumulative amounts in 
Columns 1 and 2 were multiplied by selected development factors 
(Column 3 and 4) to produce ultimates in Columns 5 and 6. We 
then selected ultimates in Column 7. Development factors were 
based on data from other sources. 

Estimated Ultimate Adjustment Expenses - Exhibit 4 

Because adjustment expenses were unavailable by accident year, we 
were unable to compare adjustment expenses to loss by accident 
year as we used in our prior report. 

The approach selected as to compare adjustment expenses to loss 
payments for each fiscal year. Exhibit 4 sets forth loss payments, 
other expenses and attorney fees for each fiscal year and the 
ratio of other expenses to loss and attorney fees to loss. The. 
total ratio to date is .296 (other expense - .064, attorney fees -
.232). Because we expect an increase in this ratio as claims 
mature and new claims are reported, we selected an ultimate ratio 
of adjustment expense to loss of .325. This estimate, which is 
subject to a great deal of variability, is shown in Exhibit 1, 
Row 2. SENATE JUDICIARY COMMITTEE I 

EXHIBIT NO_ ~ 
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SENATE JUDICIARY 

Estimated Interest Income To Be Earned _ Exhibit S:::nN°<l __ t 8e. 
BIll NO.___ S 8 ,:l~ 

Exhibit 5 shows the calculation of interest income on the reserves 
as of June 30, 1984. Interest is earned through June 30, 1991 
whcih is the estimated payment period. 

This exhibit shows beginning reserves of approximately $19.8 
million. As of June 30, 1985, we estimate a reserve of 
approximately $15.8 million. This assumes payments during the 
year of approximately $5.7 million and interest income of 
approximately $1.7 million earned at a 10% rate per annum. We 
have assumed the payments occurred as of December 30. This same 
calculation is continued through June 30, 1991. 

The assumed payment pattern is based on liability payments from 
other similar data sources. Because of the lack of an 
appropriate payments data source for the State, we have 
substituted this assumed payment pattern. We believe this 
substitute provides a reasonable estimate of future interest 
earned. 

Runoff of 6/30/84 Reserves With Funding at Present Value of Future 
Payments - Exhibit 6 

Exhibit 6 shows the present value of future expected payments of 
$19.8 million to oe approximately $16.1 million assuming a 10% per 
annum interest rate. The same assumptions made in the previous 
exhibit are also used here. This exhibit illustrates the runoff of 
these reserves to accident year 1990-1991. 

Estimated Variability Around Expected Reserves - Exhibit 7 

Exhibit 7 sets forth the probability distribution of expected 
reserves, shown as the probability that the total actual future 
payments on incurred claims should not exceed various indicated 
totals shown in Column 2. These estimates, developed using a 
Coopers & Lybrand model, display amounts at various probabilities: 
.50, .75, .90, .95., .99. Thus, a .99 probability translates to 
a 1% chance that estimated future payments will exceed $26.7 
million. These reserve amounts do not reflect the present value 
of future payments or investment income earned on reserves. 

SENATE JUDICIARY COMMITTEE 
EXHIBIT HO_ .:L 

DATE. ~.2 ti" r,e 
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Exhibit 1 

STATE OF MONTANA 

ESTIMATED ULTIMATE LOSSES AND ADJUSTMENT EXPENSES AND RESERVES 

Property Damage and Bodily Injury Claims 

(1) Estimated Ultimate Expected Loss 
A. Property Damage Claims 
B. Bodily Injury Claims 

(2) Estimated Ultimate Expenses and 
Attorneys Fees (1) x .325 

(3) Estimated payments as of June 30, 1984 
A. Property Damage Claims 
B. Bodily Injury Claims 

$18.05 million 
2.61 million 

15.44 million 

$ 5.87 million 

$ 3.20 million 
.76 million 

2.44 million 

(4) Estimated Expenses and Attorneys Fees Payments $ 942 thousand 
as of June 30, 1984 

(5) Estimated Expected Reserves as of 
June 30, 1984 

A~ Property Damage Claims (lA)-(3B) 
8. Bodily Injury Claims (18)-(38) 
C. Expenses and Attorneys Fees (2) - (4) 

(6) State of Montana's Reserve "Accounts 
06511 and 06532" as of June 30, 1984 
(est imated) 

(7) Estimated Reserve Redundancy (+) or 
Deficiency (-) 
(6)-(5) 

Note: 

$19.77 million 
1.85 million 

12.99 million 
4.93 million 

$8.58 million 

-$11.19 million 

1. These estimates were not adjusted to reflect interest income. 

SENATE JUDICIARY COMMITT£E 
EXHIBIT NO .:J.-
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Accident 
Year 

1977-1978 

1978-1979 

1979-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

Total 

Accident 
Year 

1977-1978 

1978-1979 

1979-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

Total 

STATE OF MONTANA 

ESTIMATED ULTIMATE LOSSES 

Exhibit 2 

SENATE JUDICIARY 
EXHIBIT NO._ 'I 

Property Damage Claims 
DATL t,-;---+'-~-'---1-"--
elu. NO_ ..s lJ ~ ~ 

Based on 
Development 

( 1) 

S140.0 

168.0 

660.0 

250.0 

Payments 
as of 

6/30/84 
( 4) 

S101.2 

152.0 

459.1 

11.1 

17.7 

11.0 

5.8 

$757.9 

Estimated Ultimate Loss 
Based on 

S ize-of- Loss 
Projection 

(2 ) 

$ 260.4 

284.1 

407.8 

301.8 

281.4 

349.5 

734.6 

$2,619.6 

Estimated 
Reserves as 
of 6/30/84 

(3)-(4) 
( 5 ) 

$ 38.8 

18.0 

215.9 

263.9 

257.3 

339.0 

719.2 

$1,852.1 

Selected 
( 3) 

$ 140.0 

170 0 

675.0 

275.0 

275.0 

350.0 

725.0 

$2,610.0 

Notes: 

1. The estimates in Column (1) are from Exhibit 15 and the 
estimates in Column (2) are from Exhibit It. 

SENATE JUDICIARY COMMITIEE 
EXHIBIT NO, __ --=.0~ __ _ 2. Amounts are in thousands of dollars. 
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Accident 
Year 

1977-1978 

1978-1979 

1979-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

'IOtal 

Accident 
Year 

1977-1978 

1978-1979 

197~-1980 

1980-1981 

1981-1982 

1982-1983 

1983-1984 

Total 

Note: -

STATE OF MONTANA 

ESTIMATED ULTIMATE LOSSES 

Bodily Injury Claims 

Estimated Ultimate Economic Loss 
Based on 

Based on Size-of-LoSS 
Deve10pnent Projection Selected 

(1) (2) (3) 
$ 350.0 $ 860.8 $ 700.0 

640.0 895.9 750.0 

1,300.0 1,302.1 1,300.0 

1,500.0 1,046.3 1,300.0 

2,000.0 2,253.8 2,200.0 

1,600.0 3,298.4 3,000.0 

2,972.2 2,900.0 

$12,655.1 $12,150.0 

Est imated 
U1 timate Payments 

Loss as of 
(3)x(4) 6/30/84 

(5 ) ( 6) 

$ 700.0 $ 210.1 

750.0 372.1 

1,365.0 923. o· 

1,430.0 373.1 

2,640.0 420.1 

4,200.0 141.2 

4,350.0 4.9 

$15,435.0 $2,444.5 

Exhibit 3 

Factor 
to Adjust 
Econanic 
to Total 

Loss 
(4) 

1.00 

1.00 

1.05 

1.10 

1.20 

1.40 

1.50 

Estimated 
Reserves as 
of 6/30/84 

(5)-(6) 
(7 ) 

$ 489.9 

377.9 

442.0 

1,056.9 

2,219.9 

4,058.8 

4,345.1 

$12,990.5 

1. The estimates in Column (1) are from Exhibit 23 and the 
estimates in Column (2) are from Exhibit ~2. 

2. Amounts are in thousands of dollars. 
SENATE JUDICIARY COM:\]] f fa 
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DATE , ... ~, ... J_ 

sG .- 2 
BilL NO. Ex h i bit 4 

STATE OF MONTANA 

ESTIMATED ULTIMATE ADJUSTMENT EXPENSES 

Property Damage and Bodily Injury Claims 

Ratio of Ratio of 
Expenses Attorneys Fees 

Fiscal to Loss Attorneys to Loss 
Year Loss EXEenses (2)/{l) Fees (4)/(1) 

(IT (2) (3) (4) (5 ) 

1978 $ 3,057 $ 25,023 .8.185 $ 7,957 2.603 

1979 19,058 555 .029 11,999 .630 

1980 10,584 3,806 .360 57,531 5.436 

1981 133,755 10,201 .076 80,309 .600 

1982 616,304 39,350 .064 142,190 .231 

1983 1,270,785 55,626 .044 164,465 .129 

1984 1,135,706 67,995 .060 274,836 .242 

Total $3,189,249 $202,556 .064 $739,287 .232 

Selected Factor: 0.325 

SENATE JUDICIARY COMMITI££ 

EXHIBIT NO .z.. 
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SENATE JUDICIA!: 
EXHIBIT NO. __ I:I..+--__ _ 
DATE. (, .. ~,- .. ~ Ga Exhibit 6 

Bill NO. s8 ~~ 

STATE OF MONTANA 

RUNOFF OF 6/30/84 RESERVES WITH FUNDING AT PRESENT VALUE 
OF FUTURE EXPECTED PAYMENTS 

Property Damage and Bodily Injury Claims 

1985 1986 1987 1988 1989 1990 1991 

Beginning reserves 

Less payments 

16,110.8 11,793.0 8,213.6 5,352.4 3,029.2 1,412.1 357.5 

5,653.0 4,537.2 3,511.2 2,725.4 1,830.7 1,140.2 374.8 

Plus interest income 1,335.2 957.8 650.0 402.2 213.6 85.6 17.3 

Endin; reserves 11,793.0 8,213.6 5,352.4 3,029.2 1,412.1 357.5 o 

Note: 

1. Amounts are in thousands of dollars. 

2 Accident year eros June 30. 

3. Beginning reserves (1985) are as of June 30, 1984. 

SENATE JUDICIARY COMMITTEE 
EXHIBIT NO __ ..2... ___ _ 

DATE 0 ..3 .2.7 ?t. 
/l,g.1_ 



·' . 'R x h lb 1 t 7 

STATE OF MONTANA 

ESTIMATED VARIABILITY AROUND EXPECTED RESERVES 

Property Damage and Bodily Injury Claims 

Probability that Actual 
Should Not 

Exceed Indicated Total 
(1) 

Note: 

.99 

.95 

.90 

.75 

.50 

Average 

Indicated Total 
(2 ) 

$26.69 million 
24.45 
23.30 
21.50 
19.64 

$19.77 million 

1. These variability estimates were developed using a Coopers & 
Lybrand's model. 

SENATE JUDICIARY COMMITTEil 
EXHIBIT NOI_......;.:z....~ __ -

M~ () • .-1 ..2..1' R't. 



) 

) 

I 

) 

) 

) 

) 

I ) 

Accident 
Year 

1978 
1979 
1980 
1981 
1982 
1983 
1984 

Note: 

Months 
12 

39 
43 
60 
30 
24 
32 
64 

SENATE JUDICIARY~ 
EXHIBIT NO-,.-_-t __ --:"_ 

DATE ., .. ~ -ik 
59 a~ .~ibit BILL NO._ _ ~ 8 

STATE OF MONTANA 
Number of Reported Claims 
Property Damage Claims 

of Development 
24 36 48 

10 4 4 
11 2 1 

8 4 3 
12 5 2 
12 4 

9 

60 

2 
1 

72 

1. Accident year ends June 3 O. 

SENATE JUDICIARY COMMITTEE 
EXHIBIT NO_--_.:L~ __ _ 

GAlt 1J:3.:l-r ~(,. 

8· 



Note: 

1. Accident year ends June 30. 

SENATE JUDICIARY COMMITTEE 
EXHIBIT NO ___ ...;.:l-~ __ _ 

DATE. ().3 .2.1' ? t 
BILL NO_ //.~. 7 

. , 



~-.. 
Exhibit 10 .. 

SENATE .JUDItRY 
."i /' STATE OF MONTANA EXHIBIT NO . 

1M 
Reported Claim Development 

DATE ,-~, .. 8' Property Damage Claims 

Accident Months of Development 
BilL NO. ~~ ';.:2. , .. Year 12 24 36 48 60 72 84 

--------
1978 1.256 1.082 1.075 1.035 1.000 1.000 
1979 1.256 1.037 1.018 1.018 1.000 .. 
1980 1.133 1.059 1.042 1.000 
1981 1.400 1.119 1.043 
1982 1.500 1.111 .. 1983 1.281 
1984 

.. Average 1.304 1.082 1.044 1.018 1.000 1.000 

t'leighted 
, Average 1.331 1.091 1.041 1.012 1.000 1.000 .. 

3 Year 
Average 1.394 1.096 1.034 1.018 1.000 1.000 

ill 

Linear Trend 
Slope 0.032 0.014 -0.007 -0.018 0.000 
":ntercept 1.192 1.039 1.063 1.053 1.000 

~2 0.220 0.416 0.167 1.000 0.000 
Projected 1.417 1.124 1.026 0.982 1.000 

ill Exponential Curve 
Slope % 2.436 1.307 -0.699 -1.710 0.000 
Intercept 1.194 1.040 1.063 1.053 1.000 

.. R2 0.214 0.411 0.161 1.000 0.000 
Projected 1.413 1.124 1.026 0.983 1.000 

Selected 1.200 1.090 1. 040 1.015 1.005 1.000 1.000 .. 
.. 
-

Note: 

1. Accident year ends June 30 . 

.. 
SENATE JUDICIARY COMMlmE 

EXHIBIT NO () .2.c 

0,' ,i/,I " 



Size-of-
Loss 

Category 

$ ° 
1-1,000 

1,001-5,000 

5,001-10,000 

10,001-25,000 

25,001-50,000 

50,001+ 

Total 

Average 

STATE OF MONTANA 
ESTIMATF.D SIZE-OF-LOSS DISTRIBUTION 

FOR ACCIDENT YEAR 1979 

Property Damage Claims 

Estimated 
Percentage 

(1) 

6'6.5% 

18.0 

7.5 

2.0 

2.0 

1.5 

2.5 

100.0% 

Exhibit 13 

Estimated 
Average Loss 

( 2) 

$ ° 
300 

2,600 

6,700 

14,500 

32,500 

160,000 

$ 5,161 

Note: 

1. The distribution was estimated using the reported 
distributions for accident years 1977-1978 through 
1980-1981, estimated development factors and data 
from other sources. 

SENATE JUDICIARY COMMITTEE 
EXHIBIT NO_ .. __ .z~ __ _ 
DATE (J.3.1...1 ,~ 



SEttATE, ' JUDICIA! 
EXHIBIT NO.--I-':t----:~ 
OAn ~ ... ?t, .. i ~ 

, s e .ria. EXQibi t 14 
BU~.·----~~----

STATE OF MONTANA 
ESTIMATED ULTIMATE LOSS BASED ON SIZE-OF-LOSS DISTRIBUTION 

Property Damage Claims 

Estimated Estimated 
Ultimate Ultimate 

Accident Estimated Number of Loss 
Year Average Loss Claims (1)x(2) 

( 1) (2) ( 3) 

1977-1978 $4,413 59 $260,367 

1978-1979 4,899 58 284,142 

1979-1980 5,437 75 407,775 

1980-1981 6,035 50 301,750 

1981-1982 6,699 42 281,358 

1982-1983 7,436 47 349,492 

1983-1984 8,254 89 734,606 

Note: 

1. The estimated average loss amounts in Column (1) were 
developed from the accident year 1979 estimate on 
Exhibit 11, trended an estimated 11% per annum. 

~ SENATE JUDICIARY COMMIITEE 
EXHIBIT NO_ -L 

~----DATE... p 3 -Z..3' J' ~ 
BILL NO_ fI. .&. 7 
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; 

Accident ~tonths 
Year 12 

--------
1978 14 
1979 9 
1980 16 
1981 9 
1982 17 
1983 22 
1984 18 

Note: 

Exhibit 16 
SENATE JUDICIARY 

STATE OF MONTANA EXHIBIT 00._" '~If:----
Numbe: of R:ported ~laims '-~~-1~ 
Bod~ly InJury Cla~ms DATE. :I) 

BILL NO. S~!2.;l 
of Development 

24 36 48 60 72 

9 8 4 3 
9 1 9 4 2 

11 8 8 
6 5 9 

14 10 
18 

1. Accident year ends June 30. 

SENATE JUDICIARY COMMITTfE 
EXHIBIT NO __ " .... :z..=c;... __ _ 

DATE. () 3 .%..r ,'-

84 



Accident 
Year 

1978 
1979 
1980 
1981 
1982 
1983 
1984 

Note: 

l-Ionths 
12 

14 
9 

16 
9 

17 
22 
18 

STATE OF l-tONTANA 
Cumulative Reported Claims 

Bodily Injury Claims 

of Development 
24 36 48 

23 31 35 
18 19 28 
27 35 43 
15 20 29 
31 41 
40 

1. Accident year ends June 30. 

Exhibit 17 

60 72 84 

38 38 38 
32 34 
43 

SENATE JUDICIARY COMMI1l££ 
EXHIBIT NO_......;..t;.;:... __ _ 

DATE () 3 ~ Z " 



STATE OF r-tONTANA 8EM~"~ 
Reported Claim Development EXftIBIT NO 

Bodily Injury Claims DAlE ~-~ ,- a.~ 
Accident Months of Development BIll NO. S.r& Q\;2, 

Year 12 24 36 48 60 72 84 --------
1978 1.643 1.348 1.129 1.086 1.000 1.000 
1979 2.000 1.056 1.474 1.143 1.063 
1980 1.688 1.296 1.229 1.000 
1981 1.667 1.333 1.450 
1982 1.824 1.323 
1983 1.818 
1984 

Average 1.773 1.271 1.320' 1.076 1.031 1.000 

~veighted 
Average 1.781 1.286 1.356 1.062 1.042 1.000 

1 Year 
Average 1.818 1.323 1.450 1.000 1.063 1.000 

Linear Trend 
Slope 0.009 0.023 0.072 -0.043 0.063 
Intercept 1.740 1.203 1.141 1.162 0.938 
R2 0.017 0.087 0.302 0.355 1.000 

wi Projected 1.806 1.339 1.500 0.990 1.125 

Exponential Curve 
Slope % 0.623 1.977 5.852 -4.029 6.250 
Intercept 1.731 1.194 1.138 1.167 0.941 
R2 0.024 0.091 0.321 0.373 1.000 
Projected 1.808 1.343 1.513 0.990 1.129 

Selected 1. 775 1.320 1.340 1.060 1.030 1.010 1.010 

Note: 

1. Accident year ends June 30. 

SENATE JUDICIARY COMMrrrEE 
EXHIBIT NO_ .. __ :t.. ____ _ 

DATE ~3.,2'?t. 

.81 II. 



Exhibit 19 

I ,. STATE OF f.1ONTANA .. 
Ultimate Claims Based on Reported Claim Development 

."',, Bodily Injury Claims 
, ._ ................. '". -' 

Cumulative Selected Cumulative Ultimate 
Accident Reported Development Development Claims 

Year Claims Factor Factor (1)X(3) 
======== ========== =========== =========== ======== 

(1) (2) (3) (4) 

1978 38 1.010 1.010 38 
1979 34 1.010 1.020 35 
1980 43 1.030 1.051 45 
1981 29 1.060 1.114 32 
1982 41 1.340 1.492 61 
1983 40 1.320 1.970 79 
1984 18 1.775 3.497 63 

Total 243 353 

Note: 

1. Accident year ends June 30. 

SENATE JUDICIARY COMMIlT£E 
EXHIBIT HO __ ~ ___ _ 

DATE 11.3 ~, ?t-

BIll HO_...£ZII.~~ • 7 



SENATE JUDICIA!! 
EXHIBIT NO._---+':t---=--=---
DATE k .. ~ , - 9 , 

STATE '8~ &ANA s t!J ~ ~ 
REPORTED CLAIMS ARRANGED BY SIZE-OF-LCSS CATa:;oRY 

Bodily Injury Clabns 

Number of Claims 
Accident Year 

Exhibit 20 

Size-of
ross 

Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-1984 

s o 18 

1-1,000 3 

1,001-2,500 5 

2,501-5,000 2 

5,001-10,000 1 

10,001-25,000 3 

25,001-50,000 5 

50,001-100,000 1 

100,001+ ° 
Total 38 

15 

2 

° 
5 

2 

4 

3 

1 

2 

34 

17 

4 

2 

4 

7 

2 

"3 

1 

3 

43 

9 

4 

2 

1 

3 

2 

2 

3 

3 

29 

20 

5 

2 

1 

2 

3 

1 

5 

2 

41 

Number of C1abns as Ratio to Total 
Accident Year 

15 

5 

3 

4 

3 

4 

1 

5 

° 
40 

8 

3 

° 
3 

° 
1 

2 

° 
1 

18 

Size-of
Loss 

Cateoory 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-1984 

$ ° .47 

1-1,000 .08 

1,001-2,500 .13 

2,501-5,000 .06 

5,001-10,000 .02 

10,001-25,000 .08 

25,001-50,000 .13 

50,001-100,000 .03 

100,001+ 

Total 

Note: 

.00 

1.00 

.44 

.06 

.00 

.15 

.06 

.11 

.09 

.03 

.06 

1.00 

.40 

.09 

.04 

.10 

.16 

.05 

.07 

.02 

.07 

1.00 

.31 

.14 

.07 

.03 

.11 

.06 

.07 

.11 

.10 

1.00 

.49 

.12 

.05 

.02 

.05 

.07 

.03 

.12 

.05 

1.UO 

.38 

.12 

.08 

.10 

.07 

.10 

.03 

.12 

.00 -

.44 

.17 

.00 

.17 

.00 

.05 

.11 

.00 

.06 

SE~JUDICIA~MITT££ 
EXHIBIT NO, __ L ___ _ 

, _____ L _..3 _, _ .! _______ ~: __ ~_~ __ _ I: ,. •• __ -,n , 00 A DATE d 4 .2.J J'to 



. . . 

Size-of-
LosS 

Category 

S 0 

1-1,000 

1,001-5,000 

5,001-10,ono 

10,001-25,000 

25,001-50,000 

50,001-100,000 

100,001+ 

Total 

Average 

Note: 

STATE OF MONTANA 
ESTIMATED SIZE-OF-LOSS DISTRIBUTION 

FOR ACCIDENT YEAR 1979 

Bodily Injury Claims 

Estimated 
percentage 

(1 ) 

41.5% 

10.0 

13.0 

8.0 

8.0 

8.0 

5.0 

6.5 

100.0% 

Exhibit 21 

Estimated 
Average 

Economic Cost 
(2 ) 

$ ° 
300 

2,800 

6,900 

15,000 

34,000 

70,000 

290,000 

S 27,216 

1. The distribution was estimated using the reported 
distributions in accident years 1977-1978 through 
1981-1982, estimated development factors and data 
from other sources. 

SENATE JUDICIARY COMMITTEE 
EXHIBIT No ___ L _____ _ 

DATE qJ /.? J'~ 
BILL NO. /I 4. 7 



• 

• 

.,I 

SENATE JUDICIARY 
EXHIBIT NO. iI 
DATE.. Jt,;-"-+~-'-·-2-';''"!''''':-: Ex h i bit 22 

Bill NO._ S t) a ~ 
STATE OF MONTANA 

ESTIMATED ULTIMATE ECONOMIC LOSS BASED ON SIZE-OF-LOSS DISTRIBUTION 

Bodily Injury Claims 

Estimated 
Estimated Ultimate 

Estimated Ultimate Economic 
Accident Average Number of Loss 

Year Economic Loss Claims (1)x(2) 
(1) ( 2) (3 ) 

1977-1978 $22,653 38 $ 860,814 

1978-1979 25,598 35 895,930 

1979-1980 28,936 45 1,302,120 

1980-1981 32,698 32 1,046,336 

1981-1982 36,948 61 2,253,828 

1982-1983 41,752 79 3,298,408 

1983-1984 47,179 63 2,972,277 

I Note: 

1. The estimated average loss amounts in Column (1) were 
developed from the accident year 1979 estimate on 
Exhibit 17 trended an estimated 13% per annum • 

. SENATE JUDICIARY COMMITltE 
EXHIBIT NO~ ~ 
DATE IJ.J l..r p, 
..... - u.1f. '7 
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R
ep. B

ardanouve explains bill w
o

rk 
R

ep
. 

F
ra

n
c
ll 

B
ard

aD
o

u
v

e 
p

re
le

n
te

d
' tb

e 
follow

ing 
letter 

H
G

Cem
IJII the problem

 of U
abU

Jty 
U

m
ltaU

O
O

l for pubU
c governm

eD
tal 

bodJeI "b
lcb

 "
8

1
 ruled U

D
coostltu-

• tlo
aal b

y
 tb

e M
o

n
tan

a S
u

p
rem

e 
~
 
~
 J 

~
 C

o
a

rt ~
d
y
.
 

c:x:: 
~
 

...., 
-
' 

R
ep. B

a.rdaD
oave h

al been active In 
t5 

~
 

C§ 
~
 laylD

&
 ~
o
r
k
 for 

a 
C

O
D

ltltn
(I') 

tIo
u

I am
endm

ent thfJ 
N

ovem
ber, 

"h
lch

 m
O

lt receive approval from
 

tile special lesllo
n

 of the M
ontaD

a 
L

eK
klature. 

H
e h

a
l explained th

at procesl for 
read

en
 "b

lcb
 "

e
 feel ball been dO

D
e 

clearly aD
d 

concisely. H
ere Is 

hII 
report: 

It 
m

ig
h

t 
b

e 
of 

In
terest 

to
 

u
n

d
erstan

d
 

how
 

leg
islatio

n
 

is 
form

ed. 
. A

 legislaU
ve 6m

 "ISn't found' fu
ll 

blow
n W

tder a 
cabbage leaf o

r a. 
toadstool. 

Q
uIte 

often, 
on 

seriolL
! 

bills, a great deal of pre-planning 
and leg w

ork bas to be undertaken 
before you h

av
e a drafted bill that 

w
ill receive strong support. 
'lbls process bas been going on for 

B
eV

en! m
onths 

In 
reg

ard
s to the 

lJI'O
I)O

Sed lim
itation of liability for 

PubUc 
governm

ental 
bodies. 

T
he 

~
t
 StA

te S
uprem

e C
ourt opinion 

1ItrU
dng. dow

n 
legislative 

im
posed 

lim
itatIons on U

abllity claim
s cam

e
a
t 

a 
m

o
st 

u
n

fo
rtu

n
ate 

tim
e. 

Insurance rates for several m
onths, 

across the nation, have been soaring 
and In m

an
y

 states som
e com

panies 
have cm

1P
letely w

ithdraw
n. 

In
 D
e
c
e
m
~
,
 even before the court 

opinion, 
M

ichael Y
oun" 

our very 
ab

le ad
m

in
istrato

r 
0 

o
u

r sta
te

 
Insurance program

, on hI.s 
retire

m
ent, W

rote m
e a concerned rep

o
rt 

on the potential heavy liability th
at 

o
u

r sta
te

 In
su

ran
ce fund 

faced
. 

M
ontana h

as been operating under a 
p

artial self·ln
su

red
 an

d
 p

riv
ate 

insurance coverage program
. 

S
everal y

ears ago I 
w

as largely 
responsible 

for 
creating 

the 
self 

in
su

red
 p

o
rtio

n
 of o

u
r co

v
erag

e 
w

hen 
I 

"borrow
ed" 

about 
th

ree 
m

illion 
dollars from

 a 
tem

porary 
s
u
r
p
l
~
 account for start 

up seed 
m

oney. T
his w

as done by a 
short 

am
endm

ent to the principal appro
priations bill. T

he self insured fund 
is 

rep
len

ish
ed

 
each

 
sessio

n
 

b
y

 
appropriating m

oney to the account 
th

at w
ould norm

aU
y be paid. out to 

insurance com
panIes. 

T
he 

program
 

h
as 

been 
highly 

su
ccessfu

l-
the $3,000,000 h

as been 
paid back, the clalm

s against the 
state have been paid and, as of now

, 
there 

is 
approxim

ately 
$9,000,000 

surplus in the account to pay future 
settlem

ents. 
S

hortly after the court opinion I 
began contacting key people th

at are 
Involved In providing coverage for 
public entities. F

irst I contacted the 
legal research sta

ff of the leg
isla

tive C
ouncil on how

 to best solve the 
problem

. 
T

heir advice w
as to am

end either 
one 

o
r tw

o 
sections 

of 
our 

state 
constitution. W

ith this infonnation I 
contacted 

the 
principal 

concerned 
parties; M

r. E
rd

m
an

 of the M
ontana 

S
chool 

B
o

ard
s A

sso
ciatio

n
, 

M
r. 

H
anson of the L

eague of C
ities and 

T
ow

ns, M
r. M

orris of the M
ontana 

A
ssocIation 

of 
C

ounties 
and 

M
rs. 

F
eav

er, director of the D
eparbnent 

of 
S

tate 
A

d
m

in
istratio

n
 

w
h

ich
 

handles 
the 

state 
insurance 

pro-."" g
ram

. I strongly urged th
em

 to w
ork 

together an
d

 arriv
e at a com

m
on 

consenslL
! of opinion on the proposed 

legislation 8
0

 as to avoid confllcU
ng 

and often self defeating approaches. 
In 

the 
m

eantim
e 

I 
contacted 

G
overnor S

chw
inden urging him

 to 
Include 

the 
liability 

issue 
in 

the 
special session. A

t th
at tim

e there 
w

as doubt th
at the governor w

ould 
expand the session to Include this 
issue. 

L
ater aU

 
parties m

et 
w

ith 
the 

governor and his chief legal counsel, 
M

rs. Jam
ison, and at m

y
 suggestion 

the legal 
staff of 

the 
L

egislative 
C

ouncil 
m

et w
ith 

the 
group. 

T
he 

L
eg

islativ
e 

C
ouncil 

staff 
n

ev
er 

m
eets 

w
ith 

the 
governor's 

office 
staff but I felt it im

portant that the 
law

yers get thl'lr act 
together 

to 
avoid 

any hassles on legal 
proc.e

dures. 
L

ater 
aU

 
parties 

agreed 
to 

a 
co

m
m

o
n

 ap
p

ro
ach

 after an
o

th
er 

m
eeting w

ith the governor's sta
ff. A

 
constitutional am

endm
ent has been 

draw
n 

up for 
presentation to 

the 
session. I 

have contacted the able 

S
en

ato
r M

azu
rek

 for h
is ex

p
ert 

support In 
the S

enate. 
Y

ou 
never 

w
an

t 
to

 
fo

rg
et 

th
e 

o
p

p
o

site 
legislative body o

r you m
a

y end up 
dead! 

T
he am

endm
ent, lf passed, w

ill go 
. to 

the 
voters 

th
is 

N
ovem

ber 
for 

either approval o
r rejection. U

 it b 
passed by the electorate, then the 
1987 legislative session can set the 
liability 

lim
its 

at 
w

hatever 
level 

they deem
 proper for public bodies. 

T
he private sector now

 w
ants to 

"piggy 
back" 

their 
approach 

to 
lim

itatio
n

 
of liab

ility
 

o
n

to
 

th
is 

proposal. T
his is not aU

 bad but It 
w

ould am
end a different section of 

the constitution .and It w
ould leave 

h
an

g
in

g
 

in 
th

e 
co

n
stitu

tio
n

 
a 

sentence 
w

hich 
m

ight 
cause 

mJ.&. 
chief In future years. T

he court in 
the 

past 
has 

m
ad

e 
note 

of 
thU

 
sentence but bas not ruled d1rectIy 
on it. S

om
e future court m

ay
 m

ake a 
ruling on it. 

I hope this review
 h

asn
't been too 

long. 
It 

is 
only 

w
ritte

n
 

so 
that 

citizen
s can

 u
n

d
erstan

d
 a 

little 
better the pre-legislative process. 
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ROLL CALL VOTE 

SENATE CCM1I'ITEE JUDICIARY 
------------------------------

Date March 28, 1986 Bill No. HB 7 Time 1 : 3 9 P. M • ---------------- -----------------

NAME YES 

Senator Chet Blaylock I X 

Senator Bob Brown I 
Senator Bruce D. Crippen I 
Senator Jack Galt I 
Senator R. J. "Dick" Pinsoneault I X I 
Senator James Shaw I I 
Senator Thomas E. Towe I X I 
Senator William P. Yellowtail, Jr. I X I 
Vice Chairman I I Senator M. K. "Kermit" Danje ls X 

Chairman 

I 
I Senator Joe Mazurek X 

I· 
I I 

.Aggie Hamilton Senator Joe Mazurek 
Secretary 

Motion: Senator Blaylock's motion that HB 7 BE CONCURRED IN 

AS AMENDED. The motion carried 6-4. 

X 

X 

X 

X 



ttELL(jIlTE ELEMENTIiRy.sCHOOL 
March 26, 1986 
HB 7 
Don Waldron 

DISTRICT NO.4 

2385 FL YNN LANE 

MISSOULA. MONTANA 59802 

Established in 1869 

K-5th PRINCIPAL 721-2160 
6th-8th PRINCIPAL 549-6109 

Representative Thomas E. Hannah 
Central Station 
Helena, Montana 59620 

Dear Representative Hannah: 

March 26, 1986 

SENATE JUDICIARY ~ 
EXHIBIT NO._ 

DATE ? -- -<h - f~ 
BILL NO. :5 S ;J.~ 

SUPERINTENDENT 728·5626 
BUSINESS OFFICE 728-5626 

J~? 
Realizing the time was short today for the hearing on House Bill~, I felt 
a need to express my views in writing for future consideration. I expressed 
that the 700 some odd administrators belonging to the School Administrators 
of Montana whole-heartedly support HB 5. I would like to add a couple comments 
that might better express our viewpoint. As chairman of the legislative com
mittee of this group, our committee met and relayed some of the following con
cerns regarding entering the debate on liability limitations for public agencies. 

First and foremost, was that we did not want to misread that they were not 

( 

responsible for their actions. We wanted to make sure that we had some way to (. 
be responsible in protecting our district taxpayers from excessive suits that 
may jeopardize the stability of the school district. 

We want to be responsible to those that are in need of some kind of compensation 
for mishaps that would arise, but we feel that this compensation needs to be just; 
and the only way to have this just is to have it reviewed by the legislature fro~ 
time to time and the limits adjusted to fit the needs of the times. 

In being responsible to the taxpayers in our district, we feel that we need to 
have some kind of limitation that can be set and then we in turn can secure 
proper"insurance to protect the district from excessive financial loss. We feel 
that once the legislature in their wisdom sets the limit, we will be able to fin~ 
the proper coverage to protect the taxpayers in our district. 

We do not want to debate public and private limitations as a collective item. The 
reason being that presently we are excluded from some things that the private 
sector are not. We think it would only be confusing the issue to put them on the 
same referendum. We fully support HB 5 in setting up a separate referendum for L~e 
publi~ to make a decision if they want to limit their exposure through their public 
agencies which they in turn support with their tax dollars. We .also feel the legis
lature is the forum to determine those limits and review those limits as needed. 

We realize the tremendous task and the support for both sides 
you for your time at your committee hearing and for reviewing 
to further express our support of House Bill #5. 

£'ia f~ft::p 
Legislative Chairman of 

of this issue. Thank 
this followup letter 

aver One Century o~nt1uafity ~K~cau= 
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BAn JUDIce. 
EXHIBIT NO._ ........ £~~~,...,.. 
DATE & - ;J 0 - Pi; 

GOVERNOR'S COUNCIL ON ECONOMIC DEVEOOP!MmI ... ~ _::i6 __ i1-~ 
INSURANCE SUBCONNITTEE 

March 24, 1986 

MEMORANDUM 

TO: Judiciary Committee 
Montana House of Representatives 

FROM: Kay Foster, Chairperson 

RE: Referenda on Private and Public Liability Caps 

The Insurance Subco~mittee of the Governor's Council on Economic 
Development has held extensive deliberative sessions and has heard a 
great deal of informed testimony on the crisis related to liability 
insurance in Montana. While we are not yet in the final stages of 
preparing specific recommendations on this complex problem. we have 
arrived at some preliminary conclusions regarding the issues of public 
and private liability caps. 

The subcommittee recommends that referenda on giving the Legislature 
authority to enact both private and public caps be placed before the 
voters. However, the subcommittee also recommends that the issues be 
presented as separate referenda items. 

These conclusions were reached after hearing the viewpoints of defense 
and plaintiffs' attorneys, the Montana Trial Lawyers Associations, 
representatives of the insurance industry, and representatives of the 
Insurance Commissioner and the Office of the Governor. 

Because the insurance crisis is causing such widespread damage to the 
operations of public and private entities statewide, the legislature 
must have before it the best range of possible solutions to bring the 
situation under control. The author.ity to enact liability caps may 
prove to be a vital tool in the control process. 

Keeping public and private caps separate in presenting referenda to the 
electorate will allow the clearest presentation of the issues without 
the cloud of additional legal problems. Sufficient testimony was 
received to convince the subcommittee that th~ issues are so inherently 
different in terms of passing constitutional muster that combining them 
in one referendum is not advisable. 

Please accept this as the subcommittee's formal testimony as part of the 
legislative process during this special session. Feel free to contact 
me through the Department of Commerce if we can provide further 
information. 



2950 Harrison 
Butte, Montana 

59701 
Telephone: 406-494-5595 

Butte Sll~er Bow __________________ _ 
Cham", 01 Commetce 

March 25, 1986 

Montana State Legislature 
Helena~ MT 59601 

The insurance I labl I Ity problem has reached crisIs 
proportions for Butte businesses, as wei I" as, th& 
non-profit organizations in our community. J 

The business liability premimums are soaring. Some 
businesses are unable to obtain coverage at any price 
and must go without or close their business. State
wide, this includes hospitals, restaurants, trucking 
companies, day-care centers and financial institutions, 
just to name a few. 

Figures released on an Insurance I iabil ity survey of 
business people and professionals by the U.S. Chamber 
of Commerce show 60.3% had difficulty obtaining affordable 
general liability insurance. 40.7% said that product 
I iabil Ity insur~nce presented problems and 13.2% said 
the same of professional Ilabi I ity insurance. More than 
14% were unable to obtain the type of coverage they needed. 
51.3% reported preminum Increases of more than 100% with 
almost 10% stating their increase was over 500%. 

We understand the causes of the problem are very complex 
and urge the Montana State Legislature address the 
conditions in Montana and take a course of action to 
improve conditions for the private business sector. 

Sincerely, 

LaDene H. Bowen 
Executive Director 
BUTTE SILVER BOW CHAMBER OF COMMERCE 

Ihb 

Fascinating 

• 

• 

Historic Butte 

Spirited • Resourceful 



THOMPSON DISTRIBUTING, 1NC-sElATE JUDICIARY 
Phon. 723-66~8. EXHIBIT NO Y 

r':arch 25, 1986 

Hontana State Legislat'.lre 
Helena, :,!ontana 59~01 

To ~'.'hom It !~ay Concern: 

845 So. Wyom'I'Q '-
Bun., Montana 59101 DATE. ,,--;j <2 - j" 

BlU NO. 56 -2.2 

I would like to respectfully submit ttat the current liability crisis in the 
sr::all business cor..:nunity is at a crisiz pro~ortion. '.-Ie have recently been able 
to get our insurance placed but at a cost of t· .... ice ·,."hat it cost in 1985. 'tie 
~1ere cancelled from Hor.:e !ns'.lrance at the end of the policy in l1arch. ',ole had 
been ·,."i th them for S years wit~ no c lui::1s. 

The over all effect of such adverse insurance problems has been such that in
stead of expandir.; ~ith one new job this year I have pulled back and will not 
fill that position. ~he ::loney available for jo~s ~~~ Jeen taken in the for~ 
of insurance paY::lents. 

Respectf'.llly yO'lrS, 

James s. T~ompson 
President 

JET/all 

eows 
:'MIHII:A~; Ji~llIr.HI HUR . 

ADOLPH COORS CO.-ANHEUSER·BUSCH,INC, 



I urge you toexainine this issue carefully during your st:ecial session. 
Insurance companies must meet their expenses and obligations and, in the long 
run, be profitable. However, ~~e principal of fairness must also be applied. 
Their costs arrl profits must also be examined to insure that the policy .
holders are not receiving the brunt of the insurance industry's current 
problems. 

Thank you for your consideration of this important issue and for your 
service to our great state of Montana. 

Sincerely yours, 

-~ d. ?------
Philip A. Gr imm 
Executive Director .. 



ILOACH AND OM1'1'ii..l.j l~T1f,lJ:JU 1. un..::> .... ,LVl.,. 

WHOLESALE 

CIGARS, TOBACCOS, CONFECTIONERY & BAR SUPPLIES 
Phone 563·2041 

Montana Legislative Special Session 
Gary Marbut 
r10ntana Chamber of Corranerce 
P. O. Box 1730 
Helena, ~1ontana 59624 

Dear Gary, 

March 25, 1986 

We have been effected by the current liability 
crisis dramatically. An example is the increase in 
insurance premiums. 

I am very concerned about our business with·the 
liability crisis at hand. If it were to continue we 
would not be able to expand our business due to the 
cost of liability insurance. {'Ie could not afford new 
vehicles or additional inventories. We have increased 
our deductables, to date as a method of controlling 
current premiums. I have thought in the past that 
insurance premiums were too high but now I know we 
cannot survive in business with anymore insurance 
premium increases. He are counting on you, personally' 
so as we r,1ay continue in business. 

A I~' 
~\ 



BERT MOONEY AIRPORT AUTHORITY 

Montana State Legislature 
Montana Capitol 
Helena, MT 59601 

Dear Legislators: 

MEMBERS: 
Thomas C. Brophy 
Dave Brown 
William Evans 
Keith P. Johnson 
Shag Miller 

BUTTE, MONT ANA 58701 
Phon.~3n1 

March 25, 1986 

SECRET ARY.MANAGER: 
Angelo Petroni 

AIRPORT ATTORNEY: 
Lawrence G. Stlmatz 

The Bert Mooney Airport Authority has over the years carried 6 million 
dollars of liability at a cost of $4,400.00 per year. Last year the 
premium was raised to $9,500.00 and the same coverage for this year 
was increased to $27,500.00. 

The airport increased the insurance budget to $14,000.00 to cover 
anticipated increases for 1986, but the quote for the coverage increased 
$13,500.00 more than was budgeted. This increased amount is more than 
the total repair and maintenance amount budgeted for the airport. 

A survey of the past 5 years, losses at the airport revealed three slip 
and falls being reported. Two of the incidents had no claims turned in 
and the third resulted in a $94.00 claim. 

Sincere efforts must be made to correct this inequity. 

~/ld 

Yours truly, 

BERT MOONEY AIRPORT AU'mORITY 

By: a~-h il6~ 
Angelo Petroni 
Airport Manager 

~ "RTCR"n BuTlE 



March 25, 1986 

Montana House of Representatives 
State Capital Building 
Helena, Montana 

Honorable Representatives, 

BUTTE FAMILY YMCA 

405 WEST PARK ST. 

BUTTE. MONTANA 59701 

Telephone (406) 782·1266 

SENATE JUDICIARY 
EXHIBIT NO;;;: 7-

DATE ~-.;z~ -- p, .. 
Bill NO. S 6 ;<;; 

I am writing to you about the current crisis in our state and country 
created by drastically escalating insurance premiums. These unprecedented 
increases in insurance rates are affecting non profit organizations just as 
severely as our business and governmental counterparts. Insurance premiums 
hav.e always been a major cost to any of us who operate recreational programs 
and facilities. However, increases like we have experienced within the past 
year make it increasingly difficult to provide needed programs and properly 
manage our facilities. At a time when increaSing demands are being placed on 
the private sector to provide social and recreational services, rrore, not 
less,financial resources are needed to meet these needs. Diverting funds from 
programs and services to pay unreasonably priced insurance poliCies is not in 
the best interest of the general public, particu1arily those without the 
financial means to provide for all of their own necessities. 

The insurance premiums for property and liability insurance at our YMCA 
increased three hundred percent [300%J in 1985. Our insurance broker tells us 
to expect continued increases during the caning years. Other YMCAs in our 
state are experiencing similar escalations in their insurance costs. Because 
of our limited financial resources, we cannot individually "self-insure" like 
many large businesses and municipa1it~es have done. And it would be 
unconscionable to try to operate without proper insurance protection. We are 
looking at the possibility of joining with YMCAs and related agencies 
throughout the country in SOl'!e type of group self-insurance program. However, 
because we are all locally governed and financially autonanous, this will be a 
difficult and time consuming task. And, I am not sure if collectively we have 
the financial resources to provide adequate protection for our organizations 
and J:X)tential injured parties. In any event, for the foreseeable future, we 
must pay the increasing premiums. We can and must p:lss sane of these costs on 
to our constituents. We can also ask our supporters to increase their 
charitable giving. Undoubtedly, we will also have to reduce services and defer 
less immediate expenses to meet our insurance obligations. In the long run, 
the insurance companies will probably lose our business and the public will 
have sufferred needlessly. 

l MEMORIALS, ENDOWMENTS, BEQUESTS AND OTHER FINANCIAL GIFTS ________ , 
~-------- ARE TAX DEDUCTA8LE AND GREATLY APPRECIATED 8Y THIS ASSOCIATION 



"4655 Harrison Avenue South • Butte. Montana 59701 • Telephone 406/494-6666 

March 25, 1986 

The Montana Legislature 
Capitol Hill Station 
Helena, Montana 

Dear Sirs: 

The Copper King Inn, located in Butte, Montana, has a businesS'volume of 
more than $3,000,000 and employs 125 people year-round. The Copper 
King Inn is a service business which offers lodging, food and liquor 
service. 

Our annual insurance renewal date is in May for our property and liability 
coverage. and our workers' compensation policy renews in December. In 
the past year, we were cancelled by our property and liability carrier 
and our workers' compensation carrier. A considerable effort was necessary 
to locate a carrier. Our property and liability policy doubled with the 
new carrier. In an effort to control costs, we found it necessary to 
reduce our umbrella policy by two-thirds. 

In December our workers' compensation carrier cancelled, and we were able 
to locate a second carrier with our increase estimated at 15 percent. 

At this time, we are approaching our renewal date. There is a great deal 
of uncertainty as to whether we can find a carrier and coverage at the 
level we require. Our insurance broker has prepared us for a stiff increase 
in our umbrella policy and is finding more companies which, because of the 
recent Supreme Court deciSion, no longer wish to write a liquor liability 
policy. 

The uncertainty of recent changes in the insurance market has made it 
difficult to make future plans. We are particularly concerned with the 
effect of recent court decisions on our liquor liability. 

We hope the Legislature will take steps to make our insurance market 
more manageable. 

~cerelY.YOUrs, 

~~~(~ 
Douglas G. Smith 
General Manager 
DGS/blf 

MONTANA'S FINEST MOTEL AND LARGEST CONVENTION FACILITY 
For Reservations Call Toll Fr~ 1-800-648-6008 • In Montana Call 1-800-332-8600 

(Best Western Toll Fr~ 1-800-628·12341 



PLUMIIHG,HIATING •• 4 
VINTILATING CONTRACTOR 

Montana State Legislators 
Helena, Montana 

Gentlemen: 

PLUMIING 
'IXTUR.S 

WALSH 
ENGINEERING 

BUTTE. MONT. PH. 782·5404 782.2929 
1718 HARRISON AVENUE 

GARVQUAM 

March 25, 1986 

At th~time I would like to request that some action be taken during the next 
Legislature session in regards to the rising Liability insur~nce costs. 

We are a small business concern, incorporated in the State of Montana, employing 
between 15 to 30 people on an annual b~sis, depending on work load. 

The rising cost of Liability insurance has definitely wr.rked a hardship on small 
business's in the surrounding area, causing some to cease operatinns as increased 
costs cannot be passed on to the public at this particular time. 

Hoping some action will be taken on this request, I remain, 

Respectfully yours, 

KUSH PLUMBING & ~_TL'\JG 

.-~.~~~ 
Gary {aim 
President 

GQ:bm 
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(406) 782-5915 Or 782-5338 

-.. . .. ..... ..: '.,.. -... ~ .~¥~~.9Iit~ANSFER & STORAGoE,olnc. 
750 Utah 

_"0" , ° '~1l 
. ,.BUTTE. MONTANA 59701 

. _~ ltN:1 

Montana State legislature 
Helena, Montana 59601 

Dear Legislators: 

March 25, 1986 

During the past two years we have been insured through the Home Insurance 
Company of Manchester, New Hampshire. We have had both our warehouseman 
and trucki ng pol icy through thi s fi rm. Duri ng the past two years we 
have been faced with 40% increases yearly. Our basi c premi urn that 
we pay each year is over $15,000.00 and because of the difficulty people 
; n our 1 i ne of busi ness have been experi enci ng we are hesitant to even 
file a claim with our insurance company for fear of cancel latin or 
non-renewal. Last week we had notification that our insurance policies 
wi 11 not be renewed and have had to search for other carri ers who would 
be interested in insuring us. 

When we received notification of non-renewal I immediately contacted 
our insurance company to fi nd out why we had recei ved noti ce and was 
informed that Home Insurance Company was no longer writing that type 
of coverage, trucking insurance. My only question to him was that 
for the past two years we have paid premiums in excess of $30,000.00 
and have had no claims other than one in 1984 for $1100.00 and at that 
rate I do not believe we are a bad risk. 

If I, and others 1 i ke myself were fi nanci ally. able to hold enough funds 
in reserve for insurance purposes we would not have these problems 
but unfortuantely we are at the insurance company's mercy, without 
them we can not operate. By law we are required to have insurance and with 
out this insurance we will be out of business. 

____________ AGENT FOR northAmerican,VAN LINES 



VOCATIONAL 
EVALUATION 

WORK 
ADJUSTMENT 

FOOD 
SERVICE 
TRAINING 

SHelTERED 
EMPLOYMENT 

JOB 
PLACEMENT 

SOCIAL 
- ADJUSTMENT 

COUNSELING 

March 25, 1986 

Montana State Legislature 

207 SOUTH MONTANA ST. 
BUTTE. MONTANA SQ701 

PHONE 723.6501 

Our agency provides services to handicapped me~ aud women of 
South Western Montana. Briefly, the programs of service include 
vocational, habilitation, diagnostic, and residential. In order to 
provide these services our ag~ncy. receives funds from the State of 
Montana, Social and Rehabilitative Services. One of the conditions 
for receiving these funds is that we maintain $1,000,000.00 in general 
liability coverage. During 1985 we paid approximately $8,000.00 for 
our total insurance package, including the million dollar liability 
policy. For our present premium year, 1986, our coverage will cost 
$22,000.00, however we can only get $300,000.00 in general liability 
coverage. 

Our program is obviously effected in two serious ways, I. We 
do not have the required amount of coverage and 2. the increased 
premiums puts serious restrictions on other areas of our programs. 
We have had to get a loan to pay the premiums over a nine month period 
and also we have had to rebudget in other areas of our contract with 
the State. 

I have attached a list of the insurance companies our broker 
has tried to get coverage from and failed, it should be noted that 
we have been fortunate not to have ever had a claim. 

~ \\\ ,\ / 
\j~ ~- :r~ ~ 

Robert T, Kissell ~ 
Executive Director 



-rfOt<SG 
JUdiciary Committee 
March 27, 1986 

SENATE JUDICIARY 
EXHIBIT NO._~~ __ :--_ 

DATE. b- c1 ~ - j t::, 
Page 3 BIU NO._~_< ~ ;}. ;;L -
Rep. Miles agreed with Rep. Krueger's statements in saying that 
she disagreed with the language of this bill in that the 
bill's intent is to restrict the duration of economic assist
ance. Rep. Addy said that the supreme court, in striking down 
the limited general assistance law passed through this legis
lature last year did so on the question of a rationale basis. 
We can do by legislation anything that has a rationale re
lationship and furthermore consider the resources of the state 
in determining what is a necessary level of services. All 
the supreme court said by its previous ruling was "don't 
act irrationally -- c.on' tact arbitrarily." 

J 

The question was called on the motion to pass as amended, 
and it CARRIED 10-8. 

ACTION AND DISCUSSION ON HB 7: Rep. Addy moved that HB 7 
DO PASS. The motion was seconded by Rep. Rapp-Svrcek. In 
response to a question asked by Rep. Miles, Brenda Desmond, 
staff attorney, stated there used to be some question as to 
whether or not a constitutional amendment could simply re
vive a law that had been declared unconstitutional. She 
said that she agrees with ~ona Jamison's statement on Wed
nesday that this would not revive the old law. Ms. Desmond 
said that if this is a concern, one way of dealing with it 
is to move the date to January of 1987 which would clearly 
leave the existing law in place until that time. Rep. 
Krueger feels if we put in a delayed effective, we make it at 
the conclusion of the 1987 session which would allow us 
at least to have full hearings on it. 

It was Rep. Miles' concern that local governments will be 
left in a real quandry for a couple of months as far as 
their liability insurance. She moved to amend the effective 
date to July 1, 1987. Rep. Gould made a substitute motion 
to TABLE HB 7 for the purposes of allowing Ms. Desmond to 
look into the effective date question. He also wished to 
listen to the testimony on HB 17 and make a comparison of 
it with this bill. The motion was seconded by Rep. O'Hara 
and FAILED due to a tie vote. (See roll call vote.) Rep. 
Miles withdrew her motion to amend the effective date. 

In further response to Rep. Miles' question, Ms. Desmond 
said because subsection I is written in the positive, 
e.g. "the limits of civil liability shall be as provirled 
by law by a 2/3 vote of each house of the legislature," 
Ms. Desmond believes that this means if the legislature 
has not established limits that there aren't any. She 
thinks that subsection 2 needs to be read in view of and 
together with subsection 1 of the bill. 



Judiciary Committee 
March 27, 1986 
Page 4 

Rep. Spaeth feels that this area of insurance for local 
entitites is not going to be solved by going back in and 
placing limits. He feels that there are other areas the 
legislature needs to look at. All the local entities want 
this type of legislation, and he thinks it is constitutional 
integrity. 

The question was called on Rep. Addy's motion, and it 
CARRIED 14-4. (See roll call vote.) 

ADJOURm1ENT: There being no further business, Chairman 
Hannah adjourned the meeting at 10:00 a.m. J 

REP. TOM HANNAH, Chairman 
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