MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

June 25, 1986

The second meeting of the Senate Judiciary Committee
for the 49th Legislature, Third Special Session, was
called to order at 1:05 P.M. on June 25, 1986, by
Chairman Joe Mazurek in Room 325 of the Capitol
Building.

ROLL CALL: All committee members were present.

CONSIDERATION OF SB 22: Senator Chet Blaylock,

Senate District 43: Members of the committee, I'd

like to say, why are we here to consider SB 22, which if
enacted would essentially restore the law to the way it
was before the Supreme Court struck down the imposition
of limits on public liability under Article 2, Section 18.
I'd just like to say, in a little background, that this
Senator is deeply involved in this whole issue because

I was a member of the Constitutional Convention and I
"served on the Bill of Rights Committee, which put in
Section 18. At the time, there was very deep debate
throughout that Constitutional Convention because a

lot of people felt that we should not remove sovereign
immunity, and I still think that we did the right thing.
But, it has become clear in the years since the Constitu-
tion was adopted and the cases that have been through

the courts, that the exposure of the state and the sub-
entities is so great, that it was reasonable that we

put on limits. The limits were put on, or I should say
the amendment to Section 18 was passed in 1974 -- it
passed by a 21,000 vote majority -- which allowed the
state legislature, by a 2/3's vote, to enact these
limits. Then in 1977, the legislature did enact that
statute. Then, in 1985 came the Pfost case and the
Supreme Court majority, and this is their language,
"rejected out of hand" Article 2, Section 18, which

gave the legislature power to enact the limits. Now to
justify that rejection, they quote, not from a Supreme
Court of the United States case and not from a Montana
Supreme Court case, but from a California case, the Serrano*
case. Now I realize that we get many strange and wonderful
things out of California, but I'm not sure that we should
sweep aside an amendment to our Constitution, adopted by
a majority of 21,000 people, and say that it is of no
effect. To the contrary, I would ask the court to re-
member that for years the Montana Supreme Court, and this

* Serrano v. Priest (1976), 135 Cal. Rptr. 345, cert. den.
432 U.S. 307
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is the very language in that Pfost case, that the Supreme
Court of the State of Montana, this was pre-1972, said

in effect that the legislature could do such things as say
that the state entities would be insured up to their

limits of liability. And, that if a case went against

a state entity and it were over the limits of the liability
they had on their insurance, that they could roll it back
down. So, our Supreme Court in Montana has allowed that

to happen a lot of times, even by the majority opinion.
They quote from a case, Boettger v. Employers Liability
Assurance Corp., which was decided in 1971 and says: “this
court states that if the amount of liability after judgment
exceeded the amount of insurance, the policy should be
delivered by the claimant to the District Court to apply
the limitation required in the statute 40-4402", that would
be the o0ld codes. Now, as the minority opinion stated,

the only option the majority gives us is for total immunity.
I don't want that. It seems to me that if Montana's legis-
lature has the power to give total immunity, then it has
the power from the people to give partial immunity and that
is what we hope to get with this statute. Now, I will
admit members of the committee, and I have said this to all
people whom I asked to sign my petition to get the 76
signatures, that to go back to the Supreme Court with
largely the same language is a shakey proposition. I
realize there are no guarantees, but I think that with the
evidence which we can present to this committee and which
will hopefully then go to the court, that we can present

a compelling reason why the court should uphold this statute,
because that is what the Pfost decision asks for, a com-
pelling reason for the limits. That is what they want.
Now, we have in the 6 months since the Pfost decision was
handed down, we have had widespread cancellations of
insurance and trebling and quadrupling of insurance rates
which bleed the financial sinew away from the original
purpose of the appropriations. My county, Yellowstone
County, Montana, is going bare on insurance. In the last
special session in March we gave the cities the power to
self insure and Billings is going to do that. They're
taking the lead and they're going to set up their 18 million
dollar insurance fund. But, there are some people who

are going to have to self-insure who are going to have

a very narrow support there and with one case going against
them, they are wiped out. They will have to turn to their
taxpayers for enormous amounts of millage and these figures
will be made available to this committee. I've asked some
of these people to come today to present this evidence to
the committee which will be made a part of the record. I
believe from the advise I've gotten from attorneys, that
this statute is the way to go. It gives us immediate
protection to the state and their entities and it also,

if it is upheld, does not require us to go into the consti-
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tution, which I think is a laudable objective.

PROPONENTS: Nathan Tubergen, Finance Director for the
City of Great Falls and also Trustee for the Self~Insurance
Pool for the Montana League of Cities and Towns: I'm

here today to testify in support of this bill. With

regard to Mr. Blaylock's comment, Great Falls is also one
of the cities that had their insurance cancelled and I've
been working with the City of Billings for over a year
here trying to get this program going. If we can get

some limits, one of the big advantages that we're going to
have is in regard to the bond issue that you approved at
your previous special session. It's going to enhance our
ability to be able to operate as an insurance company.
There's approximately 40 cities at this time and we're
looking at approximately 72 or even more in the future.

I will not go into more detail because Alec Hansen, the
Director of Montana League of Cities and Towns, will be
presenting more of the case but, I did want to state, as

a member of the trustees, I urge your support.

Kay Foster, City Council member in Billings, speaking in

her capacity as the Chairman of the Insurance Subcommittee
of the Governor's Council on Economic Development: We

have had a subcommittee looking at the matters of both
private and governmental tort liability which began

meeting in December of last year. We have our report

ready, but it has not been approved by the entire Governor's
council. I would like to state, however, that there was
unanimous support among our subcommittee for the statu-

tory limits on tort liability for governmental entities.

All of our considerations were viewed from an economic
development standpoint and the retention of existing
businesses in Montana and efforts to relocate others to

our state. The one factor that we have heard in the over
two years that this council has been in existence is

that there must be consistency in our taxation and in our
regulation. The potential that now exists with the joint
and several liability doctrine, removes any predictability
as to the level of taxation since potential large judgments
against local governments can only be paid through increased
property taxation. I would like you to take that into
consideration and to consider the economic development impact
of having no limit on local government tort liabilities.

Jim Van Arsdal, Mayor of the City of Billings: Just in
short, we support this bill very much. We are self-insured
but this does not reduce the risk that our taxpayers in the
City of Billings would have to share if we had a very bad
hit or a large claim. So, we need this protection to
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protect our taxpayers of the City of Billings. As you
know, our liability is ever there, police, fire, walking
down our streets or sidewalks and so forth. We have the
liability, we have the situation where we could be sued at
any time and do get sued. We can take care of the small
ones, but we need to have protection for the large ones.

Jim Nugent, City Attorney for the City of Missoula and
the First Vice President of the League of Cities and
Towns: What I would like to call to your attention today,
in support of this senate bill, is to point out to you
and emphasize that with respect to public entities often
its the very existence of the public entity that poses

the problem in that it creates a greater potential risk
of liability in many instances that would be experienced
by private sector residences and/or businesses. For
example, the very existence of public sidewalks, inter-
section visibility problems, where trees, shrubs, hedges,
fences, etc.,pose a problem with respect to visibility

at intersections. Traffic control devices that are
stolen or removed by pranksters or people collecting them
for their room, are areas that are difficult to monitor
and there are areas of exposure of liability to city
government. Recently, last month, the Montana Supreme
Court indicated that the town of Whitehall, and the
cities and towns generally, owed a legal duty to exercise
ordinary care to keep the sidewalks reasonably safe. I
submit to you that we don't have the personnel to make
the necessary inspections on a regular basis to determine
if a sidewalk is going to pass muster with respect to a
potential fall, slip or fall, of any sort because you know
that if anyone slips or falls and there is the slightest
crack, you're likely going to be on the other end of a
lawsuit. With respect to the city of Missoula's insurance
coverage, this past year we were not able to obtain cover-
age for our police department. After our general liability
insurance carrier, USF&G, dropped the police department,
we applied to four different insurance companies and
throughout the year we never did receive a favorable
response and we have went naked so to speak with respect
to police coverage. As of July 1 our entire general
liability insurance will not be renewed and we will be
forced to enter into the League of Cities and Towns Insur-
ance Trust Program, which will provide less coverage than
what we had under the USF&G policy at an increased cost
overall. Also, I'd like to call your attention to the
fact that we're estimating our insurance premium cost
this year at approximately $175,000-$190,000, which is

in excess of 4 mills when you compare that to the size
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of the mill that is assessed on the real property in the
city of Missoula. This year, after reappraisal, that

value of the mill is projected to be at $44,500. Therefore,
I would urge that you take into account the fact that
public entities, simply by their very existence, become

a convenient "deep pocket" so to speak, as a joinder of de-
fendants in many lawsuits simply because we're the public
entity and that's a public sidewalk or that's a public
street. Another concern that has all of us concerned

about the potential future liability is your joint and
several liability. There are horror stories from other
states about the joint and several liability problems.
We're not aware of any specifics yet, at this time, but

the potential does exist. For example, at an unmarked
intersection where there's a hedge posing visibility
problems or something like that and you have a drunk

driver injure or kill someone and that drunk driver

doesn't carry liability insurance, which is quite common
out there, a lot of the people don't have liability insurance
on their motor vehicles, and as has happened in the past,
you have a plaintiff sue not only the operator of the

motor vehicle but the residence as well as the person who
owns the home and the government under joint and several
liability. If that person with the automobile did not

have any insurance liability coverage, then you're looking
at just two defendants who are going to be sharing that
and, of course, that's increasing our risk too.

Jim Wysocki, member of the Insurance Trust for the Montana
League of Cities and Towns Board and also the City Manager
for the city of Bozeman: Just very briefly, I would say
that one element that hasn't been covered is the fact

that our property tax, for the special levy in the city

of Bozeman, has more than doubled and will increase again
over the next two years. The fact that 36 communities are
without insurance, as we are come Tuesday of next week,

as a result of an insurance company pulling out, and the
fact that we can only offer in the insurance trust a
$500,000 maximum at this point in time per occurrence, has
lead a couple of my city commissioners, and I would assume
it would go through the minds of the members of this
committee, as to whether they really want to hold a public
office or not. It is a very serious thing, one of those
things that we must take into consideration as far as
public liabilities are concerned, and limitations certainly
would assist in that regard.

Toni Hagener, Hill County Commissioner and President of
the Montana Association of Counties: I will not reiterate
what the previous arguments have been. I stand in support
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of the Senator's bill on the basis that it does have a very
compelling reason. In our county alone, we have had one
person resign from a board, an active involved autonomous
board. We have had several people, 3-5, refuse to accept
appointments on the basis that they could not assume or
could not take on the chance of a liability. The point
that was made about our elected officials, wondering if
they really should do it, there was a film that came out
about public liability some time ago and after it was
shown, several people said if I had known that ahead of
time, I would not have run for office. I think there

is a very strong compelling reason. I think just on

the smallest of counties, to the largest of counties,

yvou have a problem with trying to get good people to
serve, both as elected officials and to serve on the
boards that you need to implement county government opera-
tion.

Alec Hansen, representing the Montana League of Cities
and Towns: Presently there are about 36 counties and
towns in this state that have joined together through

our organization to form a self-insurance pool. We
expect that there are many other cities that are facing
cancellation of their liability policies in the next
several months. In fact, we believe that by the end of
this year there will be as many as 75 cities involved

in our self-insurance pool. At the present time we can
only offer 1/2 million dollars in coverage. One half of
a million dollars, in a state where the sky is the limit
on liability claims, obviously is not enough. To give
you some examples, with our 500,000 dollar coverage, if a
million dollar judgment was imposed on the following
cities this would be the consequences under the judgment
levy provided by state law: in Deer Lodge, the city of
Deer Lodge would have to increase its mill levy 120 mills
for three years to pay that judgment; in Helena the in-
crease would be 5 mills for 3 years; in Billings, the
largest city in our state, it would require 4 mills for a
period of 1 year; and in St. Ignatius, I think you can see
what I'm driving at here, where Senator Pinsoneault happens
to be City Attorney, the increase would be 430 mills for
three years and I'm telling you right now, I think that
would be the end of St. Ignatius. Cities and towns are
having difficulty in securing insurance because they have
very unique and dangerous exposure. The business of
municipal government is very complicated and it includes
police and fire protection, arrest procedures, sometimes
we become involved in high speed chases, we operate thousands
of miles of streets,under a new court ruling we are now
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liable for the sidewalks, we're responsible for building
and fire inspections, street signs, swimming pools, in
some cases rodeos, firework displays, and many other
special events. Many of these types of events now are
being cancelled and it really is changing the way we

live in Montana. As I said, under our program, at the
current time,we can only offer limited coverage. We

have not been able to go into the markets throughout this
country and in some cases overseas, we have not been able
to secure a reinsurance policy. I think this is a very
dangerous situation because of the state, where the sky
is the limit on liability claims or liability judgments.
We just have too many small towns, places like Deer Lodge
and St. Ignatius, that cannot take a major uncovered claim
and continue to survive.

Jo Bruner, speaking for the Montana Water Development
Association: Mr. Chairman, the Montana Water Development
Association recently mailed out a questionnaire to approx-
imately 200 water user organizations in Montana and as of
this date we have had just about 1/4 of them returned.

For your information, the majority of Montana Water User
Organizations belonged in a private category. There are
various definitions within that category. We realize that
this bill will not take them into consideration, but we
certainly need to think of that too. Interesting enough,
there was no consistent threads of reasoning in which
organizations had been dropped or had an increase in
premium or any other insurance problem. About the only
consistency was that none of them carried adequate insur-
ance coverage, simply because they could not afford to do
so. Many of them will be wiped out completely, with even
a frivolous suit, not counting a drowning or something
like that. Our irrigation and water user districts are

in trouble. I'm going to hand out a chart to you that
explains some of those problems and I'll be glad to answer
questions on that later. (Chart is attached as Exhibit 1)
For those who can get coverage, it's so high that it is
unaffordable. That's passed on to an already sad agriculture
situation. Our ditch riders and maintenance men, in many
instances, have not had a raise in wages in 3-4 years and
thats not taking into consideration the cost of living.

We can't hardly afford to pass any more costs onto them.
The hard thing is that we're giving them no explanation

of why our costs of premiums are skyrocketing, or why

they are being dropped. It is hard to believe that all

of the blame lies with large settlements because some of
the irrigation districts that have had their premiums in-
creased three fold or have been dropped, have had no suits
filed at all. Yet it seems that the insurance companies
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are averaging out those who do have suits filed against
them and we are taking the brunt. We ask that you do
give us a do pass on SB 22.

Debi Brammer, representing the Montana Association of
Conservation Districts, gave testimony in support of
this bill and her written statement is attached as
Exhibit 2.

Representative Ramirez, House District 87: I would like
to testify in favor of this bill and I haven't heard all
of the hearing so I'm not really quite certain of every-
thing that has been said but let me explain what I hope
you will do with this. Back before the last special
session I met with the people, with the city of Billings,
and they told me what their problems were and they explained
what I understood the problem statewide might be. They
are able to get about $500,060 in liability insurance
which I think has been mentioned here. They also, through
the bill that we passed in the last session, have a pro-
vision for bonding, where they can help spread out the
cost of any judgments that they might have to pay and it
was quite helpful to them and I think it helps even some
of the smaller communities with the exception that it's
really not an insurance program, it's just a way to extend
the payment and so you really don't have the traditional
insurance concept, where you put everyone's money into a
pool and then the risk is shared among all of the people
in that pool. You don't have that, you just are extending
the payment. If you have a small community that gets a
very, very large judgment against them, you could extend
the payment, practically forever, and it's not going to
provide them any real insurance coveradge. They're going
to have to go back with a mill levy or something, to try
to pay for that judgment and I think that a lot of com-
munities are going to be in real trouble or a community
could be in real trouble, if they had a large judgment
against them. Now I think the $300,000 limit is too low
and it really doesn't relate to anything. I think if you
raise this to around a million dollars or so, that you
would really be focusing on the precise problem. The
communities can get about $500,000 dollars worth of
insurance, they can probably handle about another $500,000
or maybe even a million dollars, through this bonding
program. Beyond that, they are having difficulty, if not
an impossibility, of getting what we call reinsurance,
umbrella insurance, excess insurance, whatever you want

to call it. That's where I think there is a compelling
state interest to have a limitation at somewhere around
the million to a million and 1/2 dollar level that would
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protect from the excessive judgment that might be
rendered, particularly against a small community, and

so I'd like to see you amend this to more or less coin-
cide with where the problem really starts for government,
I think, and if you do that I really believe firmly that
there is a compelling state interest in doing that to
protect local government. That's why I'm in favor of
this. I think we can do this with a majority vote,
incidentally, and if we can show a compelling state
interest, I also believe, truly, that if we had a higher
limit, and I'm as much responsible as anybody for the
lower limit we have in the previous law, but if we had

a higher limit, I think that that would go a long way to
satisfying the concerns of the Supreme Court if this
issue were to get to the court again. So, that's what

I would urge you to do.

Don Peoples, Chief Executive of Butte/Silver Bow: I'm
not going to repeat what has already been said here be-
cause obviously the Butte/Silver Bow supports SB 22.

Let me tell you that the crisis is there, it's real.
We've been through it and we've been cancelled on policy
after policy and in areas where we could obtain coverage,
increases of 500-600 percent were very common with the
reduced coverage. If it had not been for the League of
Cities putting together an insurance pool, we would be
going bare in almost all areas of liability insurance.
It's my view that if the League's policy program is going
to continue to provide coverage and if we're able to do
the bonding to increase our coverage, we're still going
to need some help and if that program is going to be a
success, it's going to be heavily dependent on the
establishment of some levels of reasonable liability.

Chairman Mazurek advised the committee that Second Reading
was being started on the Senate floor. He recessed the
hearing at 1:40 P.M. to reconvene as soon as possible after
the floor session.

The hearing reconvened at 4:35 P.M., June 25, 1985.

Bruce Moerer, Montana School Board Association, gave
testimony in support of SB 22. His written statement
is attached as Exhibit 3.

Bob Mullen, Richland County Commissioner and past President
of the Montana Association of Counties: When Commissioner
Jim Halverson from Roosevelt County and I met this morning
at 4:30 A.M. in Circle to make it over here, we thought
we'd be here in plenty of time for your 1:00 P.M. meeting.
I'd just like to say we appreciate your waiting for us. I
was asked by the Montana Association of Counties to make a
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few comments concerning the compelling interest before
the state regarding governmental immunity. As you are
well aware, it is a real issue and I would apologize at
this point for missing the original part of the testi-
mony presented at 1:00 P.M. and to avoid sounding re-
dundant I would just like to say one thing, County Com-
missioners on a whole have at times been referred to

as gutless individuals, but unless we put in place some
type of immunity for governmental entities, that those
chairs will not only be gutless but they will be empty
and that deals with every board that I represent in
terms of weed association, fair boards, park boards,
and county commission boards.

Gordon Morris, Montana Association of Counties: You've
heard the previous testimonies this afternoon and I don't
intend to repeat any of it. I would like to try to
demonstrate the compelling state interest in back of the
needs of this legislation. As Commissioner Mullen just
pointed out, we see around the state now a real trend

in regard to the inability of elected officials to fill
voluntary boards. We are seeing voluntary boards,
particularly in two areas, fair boards and wheat boards,
being unmanned and that's not a sexist comment. We are
not finding volunteers coming forward in regard to those
voluntary positions due to the threat of the immunity
that attaches to each and every one of them in public
service insofar as those are the two most volatile areas
that we have from the standpoint of local government
liabilities. We've also seen this past year, a lot of
elected officials, as Commissioner Mullen pointed out,
indicate that they had personal growing reservations

as to the wisdom of serving as an elected official.
Commissioner Loyd Allen, a six year commissioner from
Choteau County, whose term is up this January, chose

not to serve. He's not here today, but he did ask me to
pass this on to you. He chose not to serve and not to
file again this term due to, and his quote I'll read,

"he was not prepared to put his farm on the line in
exchange for serving the public." He did not file. He
has been a long standing commissioner of the Choteau
County and has served admirably. That is a trend that

I think we're going to continue to see. The circumstances
that we see emerging right now, in respect to counties,
85% of the counties across the State of Montana are
currently bare in some or all of their insurance. I
think the number one area that we see them going bare in,
first and foremost, is in the area of environmental
repairment liability, liability associated with weed control
operations, as performed by the County Weed Board and under
the direction of a licensed sprayer. We see almost 100%
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absence of liability coverage for those operations and
I'd like to assure the committee that that is due to

a significant extent to the fact that there are not
currently caps assumed on the limits of liability
associated with that particular area. We also see the
same thing happening in terms of law enforcement officer
liability coverage and then finally, from a public offi-
cials standpoint, the coverages afforded under errors

in omissions policies. We see cancellation notices,
statewide phenomena, we also see increases in premiums.

A couple of examples, we see standard premiums as early
or as recently as three years ago, where you would have
had a 5 million dollar policy written for full coverage
for a small county, costing that county $21,000. A year
later that policy was renewed with a 1 million dollar
coverage, 1 million in contrast to the earlier 5 million,
and the premium on that going to $47,000. A year later
on the renewal, with only $300,000 coverage, the premium
was now at $58,000. That is a very common situation. That
is not the worst scenario I could have brought before you,
that is a very typical situation and we see that it's
being related directly to the fact that we cannot point to
limits on the liability. With that, I would just simply
hope that the committee would act favorably on SB 22. I
think it would send a message to the insurance industry.
I might add in closing, regardless of what you do, if
you do pass it, it is only a signal from the standpoint
that it'sonly as good as the paper it'swritten on until
it's tested in a court of law. We are proceeding with
every bit of our energy to try and secure the necessary
signatures to put it on the ballot in November.

Jim Halverson, Commissioner from Roosevelt County and
also the Fiscal Officer for the Montana Association of
Counties: I'd just like for the record to show that in
Roosevelt County we have had the Chairman of the Weed
District resign because of the guestion of insurance.
We've had numerous committee board members decline to

be reappointed to these committees because of the question
of insurance and at the present our hospital boards, our
airport boards, nursing homeboards and all of them are
really apprehensive because of this question. I, myself,
even question when the time comes that I can't get
insurance to cover me and my job, now I've been a County
Commissioner for 9 years and I like the job, well most of
the time anyway, but when the time comes that I can't

get insurance and I have to put everything that my family
has on the line, that's the day that I might have to quit.
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Bill Anderson, representing Superintendent Argenbright
in the Office of Public Instruction: There are people
who have been denied insurance. Most of the schools
seem to be getting insurance, but over the last three
years the price of that insurance has gone up about 3
times. The coverage is being limited so it is starting
to affect the offerings of types of activities that we
feel comfortable to run in the schools -- the use of
playgrounds, the use of facilities and buildings. I
think you will see a deterioration of all of this if
this thing is not corrected.

John Maynard, Administrator of the Tort Claims Division of
the Department of Administration: I appeared before you
once before this year, when you were considering, during
the last special session, HB 7, which would have put a
constitutional amendment on the ballot in November to
change a section of our Constitution. At that time, as
you will recall, I passed out a report from 1984 about

the viability of the state self-insurance fund. Today,
I'm going to enlarge on the information that was presented
at that time and try to put into context what the removal
of the limits of liability means for the insurance picture
of the State of Montana. The first thing I wanted to say,
and I will wrap this up as quickly as I can, but there is
just a brief foundation I have to lay for this material.
In the Pfost decision and the reason we're here today,
the court made some very specific findings about what the
legislature previously had done in imposing these limits.
The court said when it was faced with the findings that
you enacted in 1983, "we find little more in the quoted
legislative findings supporting Section 2-9-107 than a
legislative plea not to require the legislature and other
political entities to provide the funds necessary to pay
the just obligations of those entities." The court went
on to state that "the type of information that was con-
veyed in those findings was mere speculation" and so it

is my purpose here today to take away that speculation and
to tell you as clearly and as forcefully as I can what the
facts are with respect to the state's insurance picture.
The Tort Claims Division is responsible for defending the
State of Montana in all of the tort suits that are filed
and since 1977, when we became self-insured, that amounts
to around 1200 claims. These range from personal injury
actions, that involve potential million dollar liability
and perhaps even in excess of that, to claims involving,
well we had a claim from a student at the Montana State
University who had lost a contact lens in some jalapeno
pepper juice. It dissolved and she felt that we were
somehow responsible for that. Consequently, there is a
wide range of claims. I'm going to specifically talk
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about 10 of those claims at the conclusion in order to
tell you what types of liability we are looking at. The
other purpose of the Tort Claims Division, which was
formerly called the Insurance and Legal Division, is to
purchase insurance for the State of Montana and to
administer the Self-Insurance Fund which we utilize

in settling tort claims, paying judgments on the basis

of tort claims, etc. In addition to those tort claims,

we buy property insurance. If we do not have enough money
to purchase property insurance, we have the authority to
take that money, you have given us the authority, to take
that money from the self-insurance fund and purchase
property insurance to cover all of the buildings of the
State of Montana. That includes the Capitol building, for
example. Last year, our property insurance premium was
$152,000. However, when the legislature last met, we knew
that there was going to be a rise in our insurance premium
for property and we had budgeted in the area of $260,000
to purchase property insurance. Last Friday, we opened
our property insurance bids. We received three bids.

The lowest bid was different from the coverage we had
previously because it provided us less protection. The
insurance that we had for the last three years provided

us a $100,000 aggregate deductible in any given year.
After we had lost $100,000 in property damage, the insur-
ance policy-kicked in and covered us to 50 million dollars.
The first thing that the bid specified is that it would

no longer be a $100,000 per aggregate deductible, it would
be a $100,000 per occurrence deductible. Which means that
in any given case you have to first get $100,000 worth

of damage before the property insurance. For this protec-
tion, the low bid was $921,000. The only way that we can
pay that kind of money for an insurance policy is to

take it out of our self-insurance fund, the excess at this
present time. That is one drain on our self-insurance
fund. Another drain on our self-insurance fund that hasn't
been contemplated, or wasn't anything that we could foresee
at the time of the last legislative session, has been our
auto liability insurance. Our auto liability insurance
for all of the automobiles owned by the State of Montana
was sent out for bid but we received no bids. As of

July 1, 1985, we had to assume the responsibility for
self-insuring our auto liability coverage as well, in
addition to those drains on our self-insurance fund that
are coming up and will have to be met during the next
fiscal year. We have a present value, as of June 1lst, in
the self-insurance fund of $9,051,000. In the material
that I passed out during the special session, of which I
would like to have deemed made a part of the record of
this hearing, was a report of an actuarial firm in Seattle,



Judiciary Committee
June 25, 1986
Page Fourteen

Washington, Certified Public Accountants, Coopers and
Lybrand. (this material is included as a part of the

minutes dated June 26, 1986, SB 22, Exhibit 4) At

that point in 1984, they were assessing what money we
needed to have reserved to cover the losses and claims

that were coming into our office and they did that in the
light of the then recently released Karla White decision,
which as you will recall, eliminated the ban on non-
economic damages, the limit on non-economic damages that
had previously been in our statute. As a result of that
and for the first time, Coopers and Lybrand, who have
reviewed actuarially our fund for several years now,

for the first time found that we were significantly in

the red and underreserved. At that point they found out
that we were underreserved in the amount of approximately
11.2 million dollars. That is with our $300,000 limits
intact as they were reenacted by the legislature in

1983 and simply expanding the coverage to include non-
economic damages. At the present time we are awaiting

the report for this fiscal year, which will be mailed

to me on Friday. If there is a way that I could make

that report a part of the record of this bill I would like
to do that when I have the report available. (the report
referred to from Coopers and Lybrand is attached as

Exhibit 4) Today what I have from the report are the

major findings. (letter furnished to the committee with
these findings is attached as Exhibit 5) These findings
are the first time that an actuarial accounting firm

has looked at the state fund to determine how far under-
reserved we are in light of the Pfost decision that came
out on December 31lst. I did receive, approximately a

week ago from Coopers and Lybrand, some figures indicating
a relativity figure from which we can make these deductions
that they will ultimately make in our report. In speaking
today with Richard Fallquist, who is the Director, Actuarial
Services, Coopers and Lybrand, he provided me with a number
of statistics. He provided me with statistics that demon-
strate the difference in what we need to have reserved in
our account based on different retention levels, in other
words different limits of liability that might be imposed.
If there are no limits of liability at all for the state

of Montana, as is presently the case as a result of Pfost,
his estimates indicate that we should maintain a reserve,
that our ultimate loss will be 55 million dollars. That
means that at the present time we should have reserved

47.9 million dollars. The additional amount would be made
up over the course of time in the interest on the invest-
ments as we await the process of these claims being processed.
Consequently, with no limits, 47.9 million dollars. If you
divide that number by 2.35, which is the relativity factor,
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you find that with $300,000 limits, our reserve should

be in the neighborhood of 27.6 million dollars; approxi-
mately 20 million dollars less in reserves if there are
$300,000 limits as opposed to no limits. If the limits
were to be $500,000, the 27.6 figure could be simply
multiplied by 1.25 and fall into the realm of around

35 million dollars and the same with the million dollar
limit, 1 1/2 times that would be approaching 40 million
dollars. The results of this on state agencies are
calculable and clear. We have a formula which has been
developed over time, it has been altered at the suggestion
in the 1982 report of Coopers and Lybrand, to accurately
assess the cost to various departments. The formula is
then applied to each entity of state government that we
insure and we, the Tort Claims Division, charge each of
the various departments a premium. The premium that we
would have to charge in the next year or next two years

or next three years, if we were to make this deficit up
over time, is something that we can calculate within a

few dollars. For example, the largest premium paid by

any department of state government for insurance is paid
by the Highway Department. The Highway Department as a
matter of fact, because of the types of claims, the nature
of the claims, the loss experienced, the number of employees
that it has, pays 42% of the entire premiums paid by all
other agencies of state government. In this past year

and in 1987, we have budgeted for and asked the Highway
Department to pay a premium of $687,000. In order to make
up the deficit from the 47.9 million dollars that we need
to make up to be properly reserved, less the 9 million
dollars that we already have, indicates that we have to
make up a reserve deficit of 38.2 million dollars; 42%

of that is 16 million dollars chargeable to the Highway
Department. In order to pay that, services of the Highway
Department would have to be sacrificed to that extent.

At a $300,000 limit to make that up over time, we would
have to charge the Highway Department $6,900,000. In
other words, the difference between a $300,000 limit and
an unlimited liability for the Highway Department amounts
to 9 million dollars out of the Highway Department's budget
and its something that should be reserved at the present
time. We've seen a steady increase in the amount of
reserves necessary. As of July 1, the figure is 47 million.
If one applies this same formula to the Department of
Military Affairs, the Department of Military Affairs would
have to pay a premium of $382,000, as opposed to a premium
of $162,500 if the limits were $300,000. With respect

to Montana State University, MSU presently pays as a
premium $68,000 in this fiscal year to the State Self-
Insurance Fund for its coverage. That $68,000, in order
to properly fund the liability under this analysis, un-
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limited liability, they would need to pay a premium of
$1,528,000 and at $300,000, to make up their portion of
that reserve, they would have to pay $650,000, a difference
of 7 or 8 hundred thousand dollars out of the MSU budget.
The fact of the matter is that this legislative session

has been called because there is a budget crisis in this
state, there is a $100 million shortfall. I'm suggesting
that the shortfall is more extensive than that when one
considers the effect of raising the limits of our liability,
the state's liability, and removing all limits entirely.
The Pfost is premised on the right of full legal redress,
which 1s protected in our Constitution. The court said
that the legislature cannot pass a law impinging that
right, unless it can demonstrate a compelling state interest.
I will simply note first of all that a person's right to
full legal redress is necessarily affected by a defendant's
ability to pay. If I cause damage to an individual in
excess of my ability to pay it, that person simply is not
fully redressed for that grievance. For example, we have

a case involving an individual who was driving down the
highway, you picked up a hitchhiker, you put the hitch-
hiker in the driver's seat and he fell asleep. He let

his arm hang out the window, the hitchhiker fell asleep, ran
into a guardrail and severed the individual's arm. We've
been sued in that case on a theory of the design of the
guardrail and quite frankly I think one of the reasons

we were sued in that case is because of our deep pocket,
the hitchhiker not having any assets. That person's

right to full legal redress from the driver of the vehicle
was limited by his ability to pay. I think that there is
an ability to pay issue when one considers the liability

of the State of Montana, especially in light of the current
fiscal circumstances that the state finds itself in and

it brings you to Helena. That is one case, there are

many others and I will just mention them very briefly
because they, I believe, point to a direction of litigation
and areas of litigation that indicate that the state's
exposure is ever increasing. We have a number of cases
involving universities and classes that are taught in
universities, accidents that happen as a result of those
classes. There are the educational institutions that incur
liability because of the classes they teach, especially in
the physical education realm. We have a claim rising out
of the foundry class, these are some of the types of claims
that we have. We have a number of claims surfacing in an
area of what I would term regulatory torts. The essence

of a regulatory tort is that the legislature imposes on an
agency the duty to regulate some type of business, whether
it be securities regulation or whether it be safety regula-
tion. What has happened in these particular instances is
we have a company that has gone bankrupt, which was a
self-insured, Workers' Compensation carrier. As a pre-
condition to being a self-insured Workers' Compensation
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carrier, they had to present a report to the Department

of Labor and Industry, the Workers' Compensation Division.
As a result of this review, the plaintiffs are saying
that our failure to predict the business liability of

this particular company has resulted in their damage

by certifying them as self-insured carriers when the
business went bankrupt. Now they are asking us to pick

up that Workers' Compensation coverage, which would

amount probably at the low end to a claim of a million

and a half dollars. In addition to that, we have a

number of insurance regulatory functions in the State
Auditor's Office that have resulted in claims against

the State of Montana in the amount of $3 million, another
in the amount of potential judgement in excess of the
$300,000 limit. To sum it up, there are in fact things
that we do, particularly in the area of highways and
highway design, that make us a target defendant, a deep-
pocket defendant, and our ability to pay these judgements
is similar to the ability of private individuals to pay
judgements. It is limited by our resources. Consequently,
I would urge your passage of SB 22 and that in addition to
passing the bill you make findings along with the bill,
specific findings, that could be viewed by the Supreme
Court in its obvious determination in that regard of
whether or not those are sufficient reasons in their minds
to justify a compelling state interest.

Nathan Tubergen, Finance Director for the City of Great
Falls and also a Trustee of the Self-Insurance Pool for

the State of Montana: I realize your time contraint so
I'll only take a minute but I feel what I've got is very
important for your decision. I've been in contact with a
financial insurance consultant this afternoon and according
to him, the self-insurance pool could actuarial soundly
handle liability limits at the present time of $500,000

per person, a million dollars per occurrence. If we are
successful in marketing the bond issue that we are working
on that I mentioned earlier this morning and with the
increased participation that we're looking at, we feel that
we could operate safely with liability limits of $750,000
per person and $1 1/2 million per occurrence. But, we must
emphasize that if there is any higher limit than what we are
recommending today, we would be threatening the security

of the liability program and the security of all of the
cities and towns in Montana.

Senator Towe, Senate District 46: I come before you today
as the former chairman of the Judiciary subcommittee that
prepared the original sovereign immunity bill that was
declared unconstitutional in the Karla White decision and
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was further affected by the Pfost decision and I just

want to add to the record, so that there is no mistake,
that there was a great deal of deliberation and a great
deal of finding of specific reasons why sovereign immunity
was needed in some form so that this bill can be supported
if it goes into court again. What I'd like to do is refer
to the study report that that committee presented. That
committee met on an interim basis, it went through a great
deal of deliberations and took a lot of testimony and I
will at the proper moment, move that this report and all

of the minutes and all of the testimony that we have of
record be made a part of the record of this hearing so

that we can, in fact, further support some of the things
that that committee did. In fact, much of that committee's
decision is reflected in the bill that you have before you
today. The thing that I want to call the committee's atten-
tion to is page 23 of the interim committee report. There
is reference there to much the same thing that we've been
hearing today believe it or not. The state was not always
self-insured. 1In that time it was not and they did obtain
insurance coverage for the state to cover the liability.
The only policy they could get contained a 60-day notice

of cancellation clause. In May, 1975 the insurer notified
the State of Montana it was going to cancel effective July 1.
There were at that time $25 million in outstanding claims
presented to the state. The same basic thing happened
according to the testimony that we took at that time in
some of the counties. Hill County in particular, and it

is referred to here in the report which said no reputable
insurance carrier would even bid on a policy. There were
difficulties at that time even in determining and obtaining
insurance. And that's a fairly significant factor that
lead us to the position that we took which resulted in the
law that was adopted in 1975. We referred to some of the
other states and referred to some of the things that they
had difficulty doing. Arkansas, for example, had some
specific reference that we made reference to. In Arkansas,
and some of the other states, but as a result of some of
the discussion relating to some of the actions in the other
states, we found that it wasn't just the ability to pay the
judgements, and that is a factor, but there were other
things involved. For example, the specific problems caused
by an unlimited liability affects the discretionary acts
within the scope of employment of government officials,

the intentional torts by employees, false imprisonment,
malicious prosecution and invasion of privacy. All of
those constituted special problems when you apply it to a
governmental entity that doesn't exist when you have a
private employer or a private entity involved. Some of the
specific ways in which the state handled it is interesting.
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Further references made in the report to the fact that

if you do not allow full immunity, you take a serious

risk of submitting governmental policy decisions, if you
do not have some limitation, the policy decisions that

the government makes may be different because of the

fear of suit and that may put other people in jeopardy.

The judicial branch, for instance, may fear to make cer-
tain decisions because they would be subject to suit.

The executive branch may fear that they should not make
certain decisions because they would be subject to suit
and when that fear causes a difference in the decision
that would otherwise result from our governments, that in
itself is a serious problem that needs to be addressed.
Another act of fact that I wanted to refer to, the reference
was made in our report to the fact that the governmental
entity is most often the party with the greatest financial
capability. In other words, the deep pockets, when com-
pared with the private citizen or any other person, thus
the state can more easily pay for the injury to a person.
The problem occurs in carrying this argument to its
fullest extent because the large sums of money might

have to be raised or diverted to pay an award to an in-
jured person. The diversion or raising of these sums
might force the government to curtail services provided

to the state citizens. Insurance is only a partial answer,
since the cost of premiums is high and sometimes tortious
actions are simply not covered. Those things were supported
by some specific instances. I can recall two other things
that we discussed that are not in the report. One was a
school bus, the possibility that a school bus accident
could involve some 30 kids, you could have maybe 2 or 3
million dollars a child if there was real negligence there
as a result, which caused the accident, and the accident
was really caused by a government employee, school district
bus driver, for example. There isn't a school district in
the state that could stand that kind of a judgement. Take
as another example, which was given and was discussed, of
the possibility that some city of Billings employee at

the airport negligently left a gasoline hose out on the
airport runway or out on the airport area right by the
building and as a result of that it caused an airplane to
blow up with 200 passengers on board. If we were talking
about a $3 million judgement per passenger, we would be
talking about $600 million and I point out to you that
that is six times the taxable valuation of the city of
Billings today. We couldn't handle it. It would, in fact,
basically confiscate the entire property of the people who
live in Billings. The city has different obligations that
just don't exist in the private area and the private sector.
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I would call the committee's attention to some of the
specific things on pages 47-49, I won't read them, and

refer to some of the problems that were noted here by the
committee, failure to provide police protection, for
example, failure to provide detention correctional facil-
ities, failure to make an arrest, failure to provide medi-
cal care to a prisconer, failure to suppress or contain a
fire, failure to provide adequate health facilities, discre-
tionary acts in controlling disease, confinement of persons
for mental illness or addiction. All of those are govern-
ment services that have to be done and if you say that

the government is liable without limitation, there is some
real question as to how effectively government could provide
those services. (Interim Study by the Subcommittee on
Judiciary on Limits on the Waiver of Sovereign Immunity,
December, 1976, is attached as Exhibit 6)

Bonnie Tippy, representing the Alliance of American
Insurers: I wasn't sure whether to get up as a proponent
or an opponent. I'm sort of a noponent. Generally
speaking, in almost any state, the Alliance would strongly
support the effort to put caps upon liability limits for
governmental entities. In almost any other state we

could tell you that you would see an easing in the afford-
ability, as well as in the availability, of insurance;
however, we want to caution you that you probably won't
see that here in Montana regarding private insurance com-
panies. That is because we have a serious problem with
the constitutional question here. We don't feel that

this would stand constitutional muster under current
conditions. We don't think that the Supreme Court would
necessarily reverse itself totally from a decision they
made just 6 months ago. We also don't see that compelling
state interest can be proven any better now than perhaps
what it was last December. Therefore, we do want to enter
that into the record. We do hope that a constitutional
amendment can still take place. We're very concerned about
this. We do hope that this bill, which we think will
probably pass this body, does not muddy the waters to a
point where a constitutional amendment does not pass be-
cause then the whole liability question will be put into
chaos clear until 1988.

OPPONENTS: Karl Englund: I know that you've started floor
action, I'll try to be very, very brief. I, too, am in

a bit of a quandary in terms of a proponent or an opponent.
I compliment Senator Blaylock for this approach, I think
this is the best approach. I think the Supreme Court very
clearly said that the legislature has the authority to set
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limits if there is a dog gone good reason for doing so.

I think that for the first time, in the time that I've

been working on the legislature on this issue, we have
gotten some hard data. I haven't had the time to digest

it to understand completely whether or not it can or

cannot justify the limits that are in the current bill.

What I stand opposed to are a couple of provisions of the
current bill, as they now exist. First of all, the

$300,000 limit is just simply not realistic. Mr. Pfost,

the person who brought us to this point, my understanding
has approximately one quarter of a million dollars in
medical bills alone at this point. Medical treatment is

not over and that doesn't include the lost wages or any

of the other actual damages that he suffered. So0,$300,000,
when we're talking about a serious and catastrophically
injured person, is simply not a realistic figure. I don't
accept the fact that I'm to blame for that, more than anyone
else is to blame for that. It's a reality in today's world.
Medical expenses are high and when we're talking about
someone in a wheelchair or someone with serious brain damage,
which is the kind of injury that we're talking about to fall
under these limits, then we have to recognize that that

is an expensive thing to treat and $300,000 is simply not
going to do it. Second thing is the applicability section,
to apply it retroactively, particularly based on the testi-
mony that we've heard here today, I think is wrong. The
school boards and the local counties and the local people
are all concerned about prospective problems. I don't
know, therefore, why we need to apply it retroactively,
particularly to them. Finally, if you enact the limits,

and again I sense that you will, I think it's important

for you to continue to come back and look at them at a
reasonable time in the future and, therefore, to sunset

this act. I don't know if the 1987 legislature is too

soon, maybe at the end of the 1989 legislature. The notion
of the compelling state interest, the notion of an insurance
crisis, the notion of the unavailability and unaffordability
of insurance, may significantly change. If it changes then
the basis for your decision changes and then, once again,
you may stand to have the problem of having the limits
thrown out and so I think you need to continue to come

back and look at it. The only way to insure that is to
sunset the act.

Senator Mazurek said we will have to wait on questions until
after we return for the finish of this hearing.

Senator Mazurek had one question to ask Bonnie Tippy: Is
it the position of the American Insurance Institute or
the Alliance of American Insurers that there has been no
showing of any compelling reason for liability limits on
governmental entities in this hearing?

Bonnie Tippy: We haven't heard anything that strongly
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shows us that the Supreme Court would reverse itself in
a decision from December.

Senator Mazurek: But it's not your position that there's
no compelling reason, which is what I thought I heard you
say. You just don't know if this present court is going
to do something.

Bonnie Tippy: Yes.

Senator Mazurek: I just didn't want the record to reflect
that you didn't think there'd been a showing of any compelling
reason for limits. Is that correct?

Bonnie Tippy: You're correct.

Chairman Mazurek said we will continue the hearing from

this point on June 26, 1986 and will hold executive action
at that time.

The meeting was ad]ourneZi?i%:2éZ6ZZj%izéijiz;%i;;;jaf0¢l¢{i/
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Mr. Chairman and members of the committee, my name is Debi
Brammer. I represent the Montana Association of Conservation
Districts.

Our Arzociation would like to go on record as supporting
Senate Bill "z22."

There are 59 conservation districts in the state of Montana.
Each of these districts have 5 elected officials and most
districts also have two appointed urban officials. These
districts have many duties to perform and continually are handed
more by our state government, such as the stream bed and bank
pres:rvation act, and portage routes on the stream access bill.
The supervisors are volunteer and are mandated many
responsibilities that cause them grave concern in their inability
to obtain liability insurance when having to make the often times
controversial decisions necessitated by these mandates.

One week after the March session ended I received 110
resignations of the 413 district supervisors, with the
supervisors stating that they would not jeopardize their
families' livelihood. No matter how small of a chance there was
of being sued.

As an example of the severity of our problem the Flathead
County Conservation District's 3 year insurance policy was
terminated after only two years with no explanation. They have
since been turned down by eleven companies. Flathead County
Conservaticn District has budgeted one thousand dollars per year
for their liability insurance in the past. The county has
suggested to them that they budget at least $7,000 this year in
hopes of finding a company that will insure themn.

Another example, Custer County Conservation District has
paid $775.00 per year for one million in liability insurance, was
asked to pay approximately $5,400 for $500,000 in coverage and
was then cancelled anyway.

Yellowstone County Conservation District insurance was
dropped and they have been turned down by several companies.

Eastern Sanders Conservation District was also dropped after
2 years on their 3 year contract and have been turned down by
numerous agencies.

Petroleum County Conservation District was dropped also and
the list goes on and on.

Again, we support Senate Bill 22 and also ask your support.

Thank you.
SENATE JUDICIARY

EXHIBIT NO.___L

1 DATE__0¢ -25-8¢

BILL NO, S. 8 a2




¥

SINCE
1926

MONTANA SCHOOL

© . YFFICERS:

@W¥rEsENT
Karen Doolen

5508 Sweetgrass Creek Dr.

Billings. MT 59106

%’XCE PRESIDENT
Rabert Moodry
1921 Adams
Butte, MT 59701

.- MMEDIATE

u PAST PRESIDENT
Marvin Edwards
Box 428
Chinook, MT 59523

. JISTRICT DIRECTORS:

s | MARION FOLEY HOLDEN
Box 298
Martin City. MT 59926

2 MARVIN EDWARDS
. PO.Box428
@ Chinook. MT 59523

3 SALLY LISTERUD
Box 937
Wolf Point, MT 59201

§ + MARGARET BASTA
R. 2, Box 68
Lindsay, MT 59339

& .5 ANITA JOHNSON
Route 1, Box 1644
ewistown, MT 53457

ALICE TULLY
5355 Mullan Road
Missoula, MT 59801

W7 KENNETH BANDELIER
740 E. Bannack St.
Dillon. MT 59725

. 8 TAMMY HALL
6734 Gooch Hill Road
W8 DBozeman, MT 59715

9 GAIL ALEXANDER
Box 47
Shawmut, MT 59078

HUGH BROADUS
Route 1. Box 2070
Forsyth, MT 59327

UNICIPAL:

LLINGS DIRECTOR
“ KAREN DOOLEN
5503 Sweetgrass Crk. Dr.
Billings. MT 59106

¢ JTTE DIRECTOR

“ ROBERT MOODRY
1921 Adams
Butte. MT 59701

. REAT FALLS DIRECTOR
©  DON HAMILTON
Wi Box 2269

Great Falls, MT 539403

MISSOULA DIRECTOR
© - RONFERNELIUS

- 22186 East Visia
@ Missoula, MT 59801

B
21 BOARDS ASSOCIATION

Testimony of Bruce W. Moerer, representing Montana School Boards
Association, before the June, 1986 Special Session of the Legislature
concerning Senate Bill 22.

Mr. Chairman, members of the committee:

The Montana School Boards Association supports Senate Bill No. 22.

You have all heard the reasons, so I will not repeat them at length

herein. State laws mandate that school districts provide services which
have some degree of exposure to liability, such as transportation, use of
chemicals, and physical education among others. We cannotZrminate these
services as a private business would when the risks get too high. For
example, Montana schools, each day, have 1,700 bus routes, covering a

total of 95,000 miles, which serve 63,000 students.

A School Administrators of Montana, survey early this year found that

11 schools out of 70 reporting had lost insurance coverage for various reasons.
Also attached is a copy of their report showing the school districts’ wrem/ von o
for liability insurance for the 1985-86 year as compared to the 1981-82

year.

Although we have no guarantees, we hope that liability limits will either
allow school districts to be able to afford liability insurance, or at least
be able to form the structure for our own insurance trust and allow

us to self insure.

If insurance were not available, a $1,000,000 judgement would take
Squirrel Creek Elementary School District in Big Horn County only
5 mills to pay off (mill=$95,000), but it would take Valley Veiw
Elementary School District in Lake County 1,992 mills to pay off
(mill£251:median value) and it would take Helena Flats School
District in Flathead County 14,700 mills to pay off (mill=$68.00)

We respectfully request that you recommend that Senate Bill 22 do pass.

T 9. .
YT sTogo
——w—

JARN M

AMVIQIQN s o

515 North Sanders

Helena, Montana 59601

Telephone: 406/442-2180

Wayne G. Buchanan, Executive Director



General Liability

1981-82 1985-86 Percent Change
12,000 39,200 + 227%
1,200 2,200 + 83
46,000 47,700 + 4

900 3,300 + 267
8,500 14,700 + 73
1,400 1,000 - 29
1,300 4,300 + 231
1,000 1,900 + 90

450 1,600 + 256

600 3,000 + 400

400 600 + 50
5,300 8,300 + 57
5,000 8,200 + 64
2,700 4,500 + 67
1,100 1,300 + 18
7,200 20,600 + 186

600 2,300 + 283

24,900 40,500 + 63
27,000 98,900 + 266
7,000 - 12,600 + 80
1,600 4,000 - + 150
13,300 30,300 + 128
4,800 16,000 + 233
7,000 14,900 + 113
5,600 9,500 + 69
2,500 3,600 + 44
800 1,000 + 25
11,300 12,700 + 12
31,900 48,400 + 52
5,900 8,900 + 51
1,100 1,300 + 18
4,800 7,800 + 63
1,200 5,000 + 317
2,700 8,200 + 204

700 1,600 + 129

400 2,400 + 500
6,800 11,400 + 68
2,500 10,500 + 320
6,400 9,800 + 53

900 - 3,100 + 244

10,500 14,300 + 36
16,900 18,500 + 9
5,000 7,000 + 40
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The purpose of this report is to estimats the ultimate
liabilities of the State c¢f Montana's Comprenhensive General
Liability Self-Insurance rFund. These estimates are fcr accidents
occurring cduring the accident period July 1, 1977 thrcugh June

30, 1984,

These estimates are for claims on a limited basis if clocsed
before January 1, 1986 and on an unlimited basis otherwise.
Claims on a limited kasis are limited to $300 thousand per claim

and $1.0 million per occurrence. Punitive damages are excluded.

Cn Julv 1, 19273, the "Montana Comprehensive State Insurance Plan

H\

and Tort Claims Act" became effective. From July 1, 1973 through

June 30, 1977, the State 9f Mcontzna rurchased comprehensive

general liability insurance from private insurance companies.
Beginning July 1, 1977, the coverage was provided by the

Seif-Insurance Fund which i3 administered by the Insurance and

Legal Division of the Department of Administraticn.

Originally, only =sconcomic damages were included. Liability for
noneconcomic damages was then added in 1283. Claims weres limited

to $300 thousand per claim and $1.0 million per occurrence.

{4

»

Effective January 1, 19286, the Supreme Court oI the State of

n

Y

$1.0 million per

Dx
e}
(]
L8
9]
’,.—J
fu
I.J

Mcntana neld the $300 thous
cccurrence limit was unconstitutional.

-1- s o
CATE ___ 2% -25-77




Warning

Estimates of loss, expense and attorneys fees for general
liability have a great deal of inherent variability. . Although
the estimates presented in this report are our "best estimates",
the actual ultimate amounts may differ substantially from these
estimates. Among the reasons for the high variability of our
estimates is the rapidly changing social and legal climate and
the length of time from occurrence to report to final settlement
of these claims in liability. Additional variability is due to
the lack of a cap on these claims and credible State of Montana
payments and incurred loss development statistics. We have

relied on countrywide statistics to assist us in making projections.

Exhibits 4, 12 and 22 call attention to the magnitude of this

variability.

Findinags

1. It is estimated that the expected unlimited ultimate loss,
expense and attorneys fees for comprehensive general
liability for accidents occurring during the pericd July 1,
1977 through June 30, 1986 are approximately $55.2 million
and indicated reserves are approxXimately $47.1 million as
shown on Exhibit 1. The State's current reserve is $9.1
million, producing an estimated reserve deficiency of

approximately $38.0 million.



The estimated present value of future payments at an interest
rate cf 8% per annum is $35.8 million as presented on Exhibit
3C. This estimate was calculated based cn an assumed payout
pattern ¢f the State's estimated future payments which 1s set
forth on Exhibit 3A. The interest rate assumption was

provided by the State.

Exhibit 4 presents an estimate of the inherent variability in
the data. While we estimate an expected reserve amcunt of
$47.1 million, we also estimate there is a 10% chance that
the rzquired reserve could be less than $33.9 million and a
10% chance that the reguired reserve could exceed $61.9

million. This estimate is for claims with no cap.

Because of the variability in these estimates, the State of
Montana may wish to fund reserves at levels higher than the
expected estimate. This would provide additional funds
necessaryv for adverse claims experience worse than

expected.

We recommend that the State ¢of Montana computerize it

tn

historical claim informaticn. The following is a list of

74}

data elements to be included: individual claim
characteristics; amounts and dates of pavments; amounts and
dates of estimated reserve amounts; amounts and datss of
expense and attorney fze payments; and incident dates, report

dates and closed dates for each claim.

SENATE UDICIARY
EXHIBIT NO.
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Data Base

The data used in the study was the actual experience of the Fund
provided by Steve Weber, Assistant Administrator. Information

from other sources was also utilized.

The data consisted of the register of accident/incident reports
developed as of April 30, 1986 and a payments record. Information
was also provided by John Maynard, Administrator, and by the

Division's attorneys.

Individual claim exprience was combined to perform the analysis.

Coopers & Lybrand did not audit the State's data.

Assumptions

We have used a number of assumptions in this study for
estimating ultimate loss amounts. These assumptions are as

follows:

1. Historical reported claim development patterns in the fund
are reasonable estimators of future reported claim

development.

2. The estimated size-of-loss distribution for accident year

1979-1980 can be approximated using the average of reported



claims for accident years 1977-1978 through 1981-1982, and

size-of-loss experience from other sources may be applicable.

3. Paid loss develovment factors, incurred le¢ss develcpment
factors and increased limits tables from the other sources
may be used to assist in projecting ultimate losses and

lecsses at higher limits and on an unlimited basis.

4, The ratio of fiscal year expenses and attorney fees payments
to loss payments may be a reasonable approximator c¢f the

ultimate ratio of expenses and attorney fees tc losses.
5. A rate of +9% per annum is a reasonable rate of change in
average cost per claim for property damage and bodily injury

liability claims in future years.

Our estimates will vary to the extent these assumptions would

change.

Methods of Analysis

Our method cf analysis was to group claims into two categories:
bodily injury liability and property damage liability. Individual
claims (both clcsed and open claims) were first arranged by
size-of-loss category. Next we estimated ultimate lcss limited
to $300,000 per claim using claim payments and incurred amounts
as of April 30,1986 adjusted by development factors derived from

general liability statistics from other data sources. ypAnResgpcany
74
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ultimate estimates based on development statistics were for the
years 1977-1978 through 1981-1982 for bodily injury and for the

years 1977-1978 through 1983-1984 for property damage.

For the remaining years we estimated both the number of claims
expected to close with loss payments and the average loss amount.
Historical statistics showing the ratio of claims closed with
payments to reported claims and historical average claim amounts
were used as the basis for selecting estimates for the more
recent years. An annual change in average claim amount of +9.0%
was utilized to estimate claim severity. This estimate was

selected based on a review of countrywide statistics.

Using the historical size-of-loss statistics and countrywide
general liability size-of-loss statistics, we then estimated the
factors to adjust claims limited to $300,000 to an unlimited
basis. These factcrs were then multiplied to the claim amounts

limited to $300,000 to produce unlimited estimates.

Expenses and attorneys fees were estimated using historical

ratios of expense and attorneys fees to losses as a basis.



Description of Exhibits

Estimated Unlimited Loss, Expenses and Attornevs Fees- Reserves -

{7/1/77-5/30/86) - as of 65/30/86 - Exhibit 1

Exhibit 1 sets forth a comparison of our estimate of the
liabilities of the Self-Insurance Fund versus the State's
reserves as cf June 30, 1986. We estimate an expected reserve of
approximately 347.1 millicon compar=sd to the Fund balance of $9.1
million. This produces an estimated reserve deficiency of

approximately $38.0 million. Payments as of June 30, 1986 were

estimated using payments develcped through April 30, 19856.

Estimated Ultimate Limited and Unlimited Loss, Expenses and

Attornevs Fess - Exhibit 2

Exhibit 2 presents estimates of limited to $300,000 and unlimiced
ultimate loss for bodilv injury and property damage separately.
Bedily injury estimates are shown for Accident Years 1877-1978
through 1981-1382 combined and for the vears 1982-1983,
1983-1384, 1984-1985 and 1985-1586. For rreperty damage,
estimat=ss are shown for Accident Years 1877-1978 thrcugh

1583-1584 ccmiined and for the vears 1984-1985 and 1985-19386.

On Exhibit 2 we show limited estimates of $21.9 millicn, $2.7
million and $24.6 million for bodily injury, property damage and
the total respectively. Unlimited estimates are $43.3 million,
SENATE JUDICIARY
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£4.7 million and $48.0 million for bodily injury, property damage
and the total respectively. Estimated expense and attorneys fees
are estimated at 15% of unlimited loss, or $7.2 million. Total
unlimited ultimate loss, loss expense and attorneys fees are

estimated to be $55.2 milliocn.

The factors in Column (2) of Exhibit 2 were developed using both
State of Montana experience and countrywide statistics. Since
State of Montana experience in the past has been limited to
$300,000 per claim, countrywide statistics were required to

assist us in estimating losses in excess of $300,000 per claim.

In our letter to Steve Weber, Assistant Administrator, dated June
17, 1986, we estimated the expected ultimate loss, expenses and
attorneys fees relativities for the Fund for the current year.

These were as follows:

Retention Relativity
$300 thousand 1.00
500 thousand 1.25
1 million 1.5%
Unlimited 2.35

This chart may be interpreted as follows: $100 of loss limited
to $300,000 including unlimited expenses and attorneys fees is

equal to $235 on an unlimited basis.



The factors in Exhibit 2, Column (2) reflect these current vear
factors but also represent the actual experience to date which

includes closed claims limited to $300,000 per claim and open and

(¢}
’._A
(2

unreported claims that may exceed 3$300,000 per claim.. To s

lect
the factors for the Accident Years 1977-1978 through 1981-1382
for bedily injury, we referred to the size-of-loss distributicn
(unlimited bkasis) shown on Exhibit 12. To select the factors for
Accident Years 1977-1978 through 1983-13984 for property damage,
we referred to the size-of-loss distribution (unlimited basis) on

Exhibit 22.
We then interpclated to estimate the factors for bodily injury
for Accident Years 1982-1983 and more recent vears and for

property damage Accident Years 1584-1985 and 1985-1986.

Estimated Payments Pattern, Future Pavments and Present Value cf

ruture Pavments - Exhibits 3A, 3B, and 3C

On Exhibits 3A-3C, we set forth an estimated future paycut
pattern for the reserves as of June 30, 1986 and calculates the
present value of future payments at an 8% per annum interest

rate.

Exhibit 3A presents our selected payout pattern for all accidents

h i

i

"4
n

+
T

incurred during a year and calculates the present value of

pattern in Column (3). Column (3) shcws that 365 could ke placed

Q

¥

in a fund earning 8% per annum tc pay $100 in claims cver time.

3ENATE JUDICIARY
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Exhibit 3B shows our estimate of the future payouts by accident
year and payment year. This exhibit projects payments for the
fiscal year ending June 30, 1987 to be $6.7 million. This

projection assumes large claim payments will be made..

Exhibit 3C calculates the present value of future payments at an
8% per annum rate of interest for each accident year and payment
year. Total payments at present value are estimated at $35.8

million compared to estimated total payments of $47.1 million.

Estimated Variability of Loss, Expenses and Attorneys Fees -

Exhibit 4

Exhibit 4 presents the probability distribution of expected
reserves, shown as a level of confidence (Column (1)) that actual
future payments on claims incurred will not exceed totals in
Column (2). This estimate was developed using a Coopers &
Lybrand computer model based on the estimated size-of-loss
distribution for the State of Montana. This exhibit should be
interpreted as follows, for example: The probability that the
reserves for loss expense and attorneys fees will not exceed

$51.5 million is 70%.

Bodily Injury Liability - Exhibits 5 - 14

Exhibits 5 through 14 present our analysis of bodily injury
liability claims. Exhibit 5 displays our estimate of ultimate
loss limited to $300,000 per claim using the ultimate number of

-10-



claims closed with payments (Columns (2) and (4)) and averages
(Columns (3) and (5)). Estimated averages in Column (5) were
calculated by increasing the total in Column (3) by +9% per
annum. This exhibit shows a total limited estimate of $21.9

million.

Exhibit 6 estimates limited loss based on paid loss (Column (5))
and incurred loss (Column (6)) development patterns. We
multiplied the developed amounts as of April 30, 1986 (Column (3)
and (4)), by the estimated development factors, Columns (5) and
(6), respectively. The factors were derived from various other
sources, because factors for the State of Montana's experience
lack an appropriate number of years of development. We have
shown the seiected ultimate loss amounts in Column (9) for each
Accident Year 1977-1978 through 1981-1982. The more recent years
were not estimated due to lack of appropriate paid loss and

incurred loss data.

Exhibit 7 compares the ratio of the number of claims closed with
loss payments to reported claims. Columns (1)-(3) show claims
closed and reported as of April 30, 1986 and Columns (4)-(6) show
our ultimate estimates. The development of reported claims and
ultimate estimates are presented on Exhibits 8-11. We are
estimating a reduction in the ratio of claims closed with
payments to reported claims. We believe the number of claims

closed with payments will increase (see Column 4), but that the

SENATE JUDICIARY
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ratio to reported claims will decrease. We estimate that a
larger proportion of reported claims today are nuisance claims

that will close with no payments.

Exhibits 8-11 show our estimates of ultimate reported claims.
Actual claims are presented on Exhibits 10 and 11, and
development factors (ratios of cumulative claims) are calculated
on Exhibit 9. Having reviewed these factors, we selected factors
which were used on Exhibit 8, Column (3) to estimate the ultimate
number of claims. The factors in Column (3) were adjusted in
Column (4) to estimate the development as of June 30 since claims

were only developed up through April 30, 1986.

The estimated unlimited size-of-loss distribution for the
Accident Year 1979-1980 is shown on Exhibit 12. This
distribution is the average for the accident period July 1, 1977
- June 30, 1982, We reviewed the claim histories on Exhibits 13
and 14 and then estimated the percentage of claims we expect will
close in each size-of-loss category. This exhibit shows averages
for claims closed with loss payments. We have also calculated
the factor to adjust losses limited to $300,000 per claim to an
unlimited basis. This factor was used to assist us in estimating
the factors on Exhibit 2, Column (2). Exhibits 13 and 14 show the

claims reported as of April 30, 1986.

-12-



Property Damage Liability - Exhibits 15 - 24

Exhibits 15 through 24 present our analysis of property damage
liability claims. Exhibit 15 displays our estimate of ultimate
loss limited to $300,000 per claim using the ultimate number of
claims closed with payments (Columns (2) and (4)) and averages
(Columns (3) and (5)). Estimated averages in Column (5) were
calculated by increasing the total in Column (3) by +9% per
annum. This exhibit shows a total limited estimate of $2.7

million.

Exhibit 16 estimates limited loss based on paid loss (Column (5))
and incurred loss (Column (6)) development patterns. We
multiplied the developed amounts as of April 30, 1986 (Column (3)
and (4)), by the estimated development factors, Columns {5) and
(6), respectively. The factors were derived from various other
sources because development factors for the State of Montana's
experience lack an appropriate number of years of development. We
have shown the selected ultimate loss amounts in Column (9) for
each Accident Year 1977-1978 through 1983-1984. The more recent
years were not estimated due to lack of appropriate paid loss and

incurred loss data.

Exhibit 17 compares the ratio of the number of claims closed with
loss payments to reported claims. Columns (1)-(3) show claims
closed and reported as of April 30, 1986 and Columns (4)-(6) show
our ultimate estimates. The development of reported claims and

ultimate estimates are presented on Exhibits 18-21. We are
SENATE JUDICIARY
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estimating a reduction in the ratio of closed with payments to
reported claims. We believe the number of claims closed with
payments will increase (see Column (4)), but that the ratio to
reported claims will decrease. We estimate that a larger
proportion of reported claims today are nuisance claims that will

close with no payments.

Exhibits 18-21 show our estimates of ultimate reported claims.
Actual claims are presented on Exhibits 20 and 21, and
development factors (ratios of cumulative claims) are calculated
on Exhibit 19. Having reviewed these factors, we selected
factors which were used on Exhibit 18 (Column (3)) to estimate
the ultimate number of claims. The factors in Column (3) were
adjusted in Column (4) to estimate the development as of June 30

since claims were only developed through April 30, 1986.

The estimated unlimited size-of-loss distribution for the
Accident Year 1979-1980 is shown on Exhibit 22. This
distribution is the averge of the accident period July 1, 1877 -
June 30, 1982. We reviewed the claim histories on Exhibits 23
and 24 and then estimated the percentage of claims we expect will
close in each size-of-loss category. This exhibit shows averages
for claims closed with loss payments. We have also calculated
the factor to adjust losses limited to $300,000 per claim to an
unlimited basis. This factor was used to assist us in estimating
the factors on Exhibit 2, Column (2). Exhibits 23 and 24 show the

claims reported as of April 30, 1986.

-14~-



Estimated Ultimate Expense and Attorneys Fees - Exhibit 25

Since expenses and attorneys fees were not available for each

accident year, we were unable to match these expenses to losses.

Therefore, we compared total expenses and attorneys fees payments
to total loss payments for each payment year (fiscal year).
Exhibit 25 sets forth loss payments, expenses and attorneys fees
for each fiscal year and the ratio of expenses to loss and
attorneys fees to loss. The total ratio to date is .284
{expenses - .064, attorneys fees - .220). Because we expect an
increase in this ratio as claims mature and new claims are
reported, we selected an ultimate ratio of of .300. To express
the expenses as a ratioc to unlimited loss, we divided by a factor

of 2.0, resulting in a ratio of .15.

SENATE JUDICIARY
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Note of Thanks

We wish to thank John Maynard, Administrator, and Steve Weber,
Assistant Administrator, for the opportunity to provide this

report. We would be happy to answer any gquestions you may have

concerning our analysis.

Ao 0 f/@«@%/

Richard J. Fallguist
Fellow, Casualty Actuarlal Society
Member, American Academy of Actuaries

-16-



STATE OF MONTANA

Exhibit 1

Estimated Unlimited Loss, Expense and Attorneys Fees Reserves

(7/1/77-6/30/86)

as of 6/30/86

General Liability

Estimated
Unlimted Estimated
e oo UItimate - Payments
e N (1) (2)
Bodily Injury $43.3 $5.5
Property Damage 4.7 .8
Expenses & 7.2 1.8
Attorneys Fees
Total $55.2 $8.1

(1)

(2)
(3)

Coopers & Lybrand Estimated Unlimited Reserves
(Loss, Expense, Attorneys Fees) at 6/30/86

State of Montana Fund Balance at 6/30/86

Estimated Redundancy (+) or Deficiency (-)
(2) - (1)

Notes:

Amounts are in millions of dollars.

Estimated
Reserves as
6/30/86

(1) - (2)

(3)
$ 37.8
3.9

5.4

$ 47.1

$ 47.1
9.1
$-38.0

Amounts in Column (2) were estimated as of 6/30/86 using data

developed through 4/30/86.
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STATE OF MONTANA

Exhibit 2

-

Estimated Ultimate Limited & Unlimited Loss, Expense and Attorneys Fees

Accident Year

Bodily Injury

1977-1978 through
1981-1982

1982-1983
1983-1984
1984-~1985
1985-1986

Sub~total

Property Damage

1977-1978 through

1983-1984

1984-1985
1985-1986

Sub-total

Total

(1)
(2)
(3)
(4)

Note:

1.

2.

Estimated Unlimited Ultimate Loss

General Liability Claims

Estimated
Ultimate
Limited

Loss

(1)

,~-.v$,-, 7 1.4_.7 0 . 0

2,743.3
3,541.1
4,288.6
3,833.2

$21,876.2

$ 1,688.8

439.6
585.7

$ 2,718.1

$24,594.3

Factor to
Adjust to
Unlimited

Loss

(2)

1.75

1.80
2.00
2.10
2.40

1.70

1.75
1.75

Estimated Expense & Attorneys Fees Ratio

Estimated Expense & Attorneys Fees (1)x(2)

Total Unlimited Ultimate Loss & Expense
& Attorneys Fees (1)+(3)

Estimated
Unlimited
Loss

(1) x (2)

(3)

- .$13,072.5

4,938.0
7,082.2
9,006.1
8,199.7

$43,298.5

$ 2,871.0

769.3
1,032.0

$ 4,672.3

$47,970.8

$47,970.8
.15
$ 7,195.6

$55,166.4

Amounts in Columns (1) and (3) are in thousands of dollars.

Amounts in Column 1 are from Exhibits 3 and 15.

Factors in Column 2 were developed from Exhibits 12 and 22.

Limited Loss is $300,000 per claim.



Exhibit 3A

STATE OF MONTANA
Present Value of Payment Pattern
General Liability

Adjusted
Payment Payment
Pattern Interest Pattern
(1) (2) (3)
0.040 8.00 0.038
0.080 8.00 0.074
0.160 8.00 0.140
0.250 8.00 0.209
0.400 8.00 0.315
0.550 8.00 0.413
0.680 8.00 0.492
0.780 8.00 0.548
0.850 8.00 0.585
0.900 8.00 0.609
0.940 8.00 0.626
0.970 8.00 0.639
0.990 8.00 0.646
1.000 8.00 0.650

Note:

1. The payment pattern is based on State of Montana loss experience
and industry statistics for general liability where appropriate.
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Accident
Year

Year

Year

980000
231636
262500
918378
989250
1013200
877821
939478
473458

6685721

33091
52500
211933
263800
337733
682750
1174348
1538740

4294895

97536
234870
355094

687500

STATE OF MONTANA
Future Payments of Indicated Loss Reserves
General Liability

Payment Year

- o e G o B e Gm A R wm W T T G G SR S G e R e W A S SR G M G G e R e e A W S S M A R G e G e T e - e b e s 8

784000
165455
183750
706444
857350
1013200
1463036
1056913

946917

7177065

588000
132364
131250
494511
659500
878107
1463036
1761522
1065281

7173571

Payment Year
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26250
141289
197850
270187
487679
822043

1183646

3128944

70644
131900
202640
390143
587174
828552

2211053

Payment Year
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117435
236729

354164

Total Payments:

Accident Years end June 30.

118365

118365

$47,070,002

392000
99273
105000
353222
461650
675467
1267964
1761522
1775469

6891567

65950
135093
292607
469739
591823

1555212

Exhibit

6754
19507
35230

47345

108838:



Accident
Year

Year

Year

Note:

943005
222892
252591
883710
951906
974952
844684
904013
455585

6433338

21671
34382
138783
172760
221178
447127
769071
1007708

2812690

43473
104683
158268

306424

STATE OF MONTANA
Present Value of Future Payments of Indicated Loss Reserves (Interest Rate: 8¢
General Liability

Payment Year

- . e . e G S A e ey W G e S m A Mm D e M G e A dm TR e e A A S e W G A e e R e e W P e e e e N e W o

698523
147416
163716
629422
763875
802733
1303525
941681
843677

6394568

485085
109197
108278
407959
544071
724416
1206968
1453211
878830

5918015

anment Year

- — S — . - - s — W Ay W G e S 4y S W M G M e L G e W WA e S S S AN G G S g et A G e AR M e am A

15918

85675
119972
163836
295719
498471
717740

1897331

39664
74057
113775
219051
3296717
465202

1241426

Payment Year

- e e wm e S G e e R MR mh em S G Gm G e S M wm G S M B SR AN TR e e R S SIS G G o e W M M T = fee B MR e A e S e e = S e

48465
97696

146161

Total Payments:

Accident Years end June 30.

45230
45230

299435
75831
80206

269814

352638

515966

968554

1345566
1356219

5264229

34286
70231
152119
244205
307673

808514

Exhibit :

12557¢

40340:

3252
939(
1695¢
2275¢C

5239¢

SENATE JUDICIARY
$35,825,868 RAHISIT NO
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Exhibit 4

STATE OF MONTANA -- General Liability

Estimated Variability of Loss, Expenses and Attorneys Fees

Total
Confidence Loss, Expenses
Level and Attorneys Fees
(1) (2)
.90 $61.9
.70 e s --.. 51.5
.50 ‘ 46.8
.30 41.6
.10 33.9
Expected $47.1

Notes:
1. Amounts are in millions of dollars.
2. The confidence level is the probability that total

estimated loss, expenses and attorneys fees will not exceed
the indicated total in column (2).



Exhibit 5
STATE OF MONTANA -- General Liability
Estimated Limited Ultimate Loss

Bodily Injury Claims

Ultimate
Number
Ultimate of Claims
Accident Limited Closed with Average
Year Loss Payments (1)/(2)
(1) ) {(2) (3)
1977-1978 $ 725.0 23 $31,522
1978-1979 1370.0 23 59,565
1979-1980 1950.0 28 69,643
1980-1981 1775.0 24 73,958
1981-1982 1650.0 36 : 45,833
Total $7,470.0 134 $55,746
Ultimate
Number Ultimate
of Claims Limited
Accident Closed with Loss
Year Payments Average (4)x(5)
(4) (5) (6)
1982-1983 38 $72,193 $2,743.3
1984-1985 45 78,690 3,541.1
1984-1985 50 85,772 4,288.6
1985-1986 41 93,492 3,833.2

Total Limited Loss: $21,876.2

Notes:

1. 2Amounts in columns (1), (3) and (6) and the total limited 1loss
are in thousands of dollars.

2. Loss is limited to $300,000 per claim.
3. Estimates/ in column (4) are from Exhibit 7.

4. Averages in column (5) are the total in column (3)
projected at +9.0% per annum.

SENATE JUDICIARY
) EXHIBIT NO.___ &

DAEoe -25 -84
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STATE OF MONTANA =-- General Liability

Exhibit

Ratio of Number of Claims Closed with Loss Payments to Reported Claims

Bodily Injury Claims

1. Claims reported as of April 30, 1986

SENATE JUDICIARY

Ultimate ‘
Accident Closed with Ratio Closed with Ultimate Ratio
Year Payments Reported (1)/(2) Payvments Reported (4)/(5
(1) (2) (3) (4) (5) (6)
1877-1978 17 42 .40 23 42 .55
1978-1979 20 35 .57 23 35 .66
1979-1980 23 47 .49 28 47 .60
- 1980-1981 14 37 .38 24 37 .65
1981-1982 14 56 .25 36 59 .61
1982-1983 17 60 .28 38 74 .51
1983-1984 10 72 .14 45 109 .41
1984-1985 6 68 .09 50 143 .35
1985-1986 2 24 .08 41 120 .34
Note:

EXHIBIT MO &
DATE_ o & = RS -&6
BILL NO.__S. 8. 22~




Exhibit
STATE OF MONTANA ~-- General Liability

Ultimate Claims Based on
Reported Claim Development

Beodily Injury Claims

. Adjusted ,

Selected Cumulative Cumulative Ultimate

Accident Cumulative Development Development Development Claims !
Year Claims Factor Factor Factor* (1) X (

(1) (2) (3) - (4) (5)

1978 42 1.000 1.000 1.000 4
1979 35 1.000 1.000 1.000 3
1980 47 1.000 1.000 1.000 4
1981 37 1.000 1.000 1.010 3,
1982 56 1.040 1.040 1.047 5,
1983 60 1.100 1.144 1.227 7
1984 72 1.275 1.459 1.515 10
1985 68 1.300 1.896 2.105 14;
1986 24 2.000 3.792 5.000 12;

Total 441 66 W

Notes:
1. Accident years end June 30.

2. * - the cumulative development factors in column (3) reflect an
evaluation as of June 30. The data is actually evaluated as
of April 30, 1986, so the development factors in column (4)
are adjusted and used in the calculation of ultimate claims as
shown in column (5).




Exhibit ¢
STATE OF MONTANA -- General Liability
Reported Claim Development

Bodily Injury Claims

Accident Months of Development
Year 12 24 36 48 60 72 84 96 108
1978 1.786 1.280 1,156 1.081 1.025 1.024 1.000 1.000*
1979 2.000 1.056 1.474 1.179 1.061 1.000 1.000%*
1980 1.857 1.346 1.286 1.000 1.044 1.000*
1981 1.600 1.375 1.364 1.233 1.000%*
1982 1.941 1.273 1.310 1.018%*
1983 1.826 1.286 1.111*
1984 2.200 1.309*
1985 1.659*
1986

Average 1.859 1.275 1.283 1.102 1.033 1.008 1.000 1.000
Average

Excluding

High/Low 1.845 1.299 1.279 1.093 1.035 1.000

Weighted
Average 1.864 1.2%92 1.268 1.097 1.028 1.004 1.000 1.000

3 Year
Average 1.895 1.289 1.261 1.084 1.035 1.008 1.000 1.000

Linear Trend

Slope 0.004 0.017 -0.018 -0.007 -0.009 -0.012
Intercept 1.839 1.207 1.347 1.124 1.055 1.033 1.000
R Squared 0.003 0.124 0.066 0.012 0.203 0.750
Projected 1.878 1.343 1.219 1.081 1.010 0.%984 1.000

Exponential Curve

Slope % 0.122 1.460 ~-1.403 -0.742 0.944
Intercept 1.840 1.199 1.342 1.150 1.024
R Squared 0.001 0.131 0.064 0.025 0.302
Projected 1.860 1.347 1.216 1.100 1,063

Selected 2.000 1.300 1.275 1.100 1.040 1.000 1.000 1.000 1.000

Notes:
1. Accident years end June 30.

2. * - Evaluated as of April 30, 1986.
SENATE JUDICIARY

EXHIBIT NO
DME;Adé'%Zér“f%
it o S8 22




Accide
Year

nt

14

14
10
17
23
25
41
24%

Notes:

1.
2.

Accident vears end June 30.

* - Evaluated as of April 30,

STATE OF MONTANA =-- General Liability

Cumulative Reported Claims

Bodily Injury Claims

Months of Development

24
25
18
26
16
33
42
55
68%

36
32
19
35
22
42
54
72%

48
37
28
45
30
55
60*

1986.

60
40
33
45
37
56*

72
41
35
47
37*

84
42
35
47%*

Exhibit 1

96

42
35%

108

A\

42



Exhibit 11
STATE OF MONTANA -- General Liability
Number of Reported Claims

Bodily Injury Claims

Accident Months of Development
Year 12 24 36 48 60 72 84 96 108
1978 14 11 7 5 3 1 1 *
1979 S 9 1 9 5 2 *
1980 14 12 9 10 2 *
1981 10 6 6 8 7 *
1982 17 16 9 13 1*
1983 23 19 12 6
1984 25 30 17%*
1985 41 27*
1986 24%
Notes:

1. Accident years end June 30.

2. * - Evaluated as of April 30, 1986.

SENATE JUDICIARY T
EXHIBIT No.____ %

DATE_0 & - 2.5 -2/

BILL NG, o5& 22




Exhibit 12
STATE OF MONTANA -- General Liability

Estimated Size-of-Loss Distribution
for Accident Year 1979-1980

Bodily Injury Claims

Size-of-Loss Estimated Estimated
Category Percentage Average Loss
$ 0 .380 $ 0
1-1,000 : .070 300
1,001-5,000 . 155 2,900
5,001-10,000 .060 8,500
10,001-25,000 .090 17,000
25,001-50,000 .070 35,000
50,001-100,000 .070 75,000
100,001-300,000 .055 170,000
300,001-500,000 .020 340,000
500,000~1,000,000 .015 700,000
1,000,000+ .015 1,900,000
Total 1.000 -
(1) Average Unlimited Claim Closed with Loss Payment ~$105,420
(2) Average Claim Closed with Loss Payment
Limited to $300,000 $55,743
(3) Ratio [(1)/(2)] 1.89

Notes:

1. The distribution was estimated using the reported
distributions for accident years 18977-1978 through
1981-1982, estimated development factors and data from
~other sources. Actuarial judgment was also applied.

2. The average claim calculations above exclude claims with
zero amounts. ‘



Exhibit 13
STATE OF MONTANA -- General Liability
Reported Claims Arranged by Size-of-Loss Category

Bodily Injury Claims

Ratio of Number of Claims to Total Claims

Size-of-Loss Accident Year
Category 77/78 78/79 79/80 80/81 81/82 Total
$ 0 .48 .34 .39 .38 .37 .40
1-1,000 .07 .06 .07 .11 .05 .07
1,001-5,000 .19 .14 .21 .08 .14 .16
5,001-10,000 .00 .03 .04 .08 .13 .06
10,001-25,000 .12 .06 .07 .05 .13 .09
25,001-50,000 .07 .14 .04 .05 .05 .07
50,001-100,000 .05 .11 .07 .11 .05 .07
100,001-300,000 .00 .08 .07 .08 .04 .05
300,001-500,000 .00 .03 .04 .03 .02 .02
500,001-1,000,000 .00 .00 .00 .00 .00 .00
1,000,001+ .02 .00 .00 .03 .02 .01
Total 1.00 1.00 1.00 1.00 1.00 1.00
Note:

1. Number of claims are estimated as of April 30, 1986.

SENATE JUDICIARY

EXHIBIT NO.___42 —
DATE 04 - 25 =-F¢
BILLNO__JS. &, 22




Exhibit 14
STATE OF MONTANA -- General Liability
Reported Claims Arranged by Size-of-Loss Category

Bodily Injury Claims

Number of Claims

Size-of-Loss Accident Year
Category 17/78 78/79 79/80 80/81 81/82 Total
$ 0 20 12 19 14 21 86
1-1,000 3 2 3 4 3 15
1,001-5,000 8 5 10 3 8 34
5,001-10,000 0 1 2 3 7 13
10,001-25,000 5 2 3 2 7 19
25,001-50,000 3 5 2 2 3 15
50,001-100,000 2 4 3 4 3 16
100,001-300,000 0 3 3 3 2 11
300,001-500,000 0 1 2 1 1 5
500,001~-1,000,000 0 0 " 0 0 0
1,000,001+ 1 0 0 1 1 3
Total 42 35 47 37 56 217
Note:

1. Reported claims are estimated as of April 30, 1986.



Accident
Year

1977-1978
1978-1979
1979-1980
1980-1981
1981-1982
1982-1983
1983-1984

Total

Accident
Year

1984-1985
1985-1986

Notes:

1. Amounts in columns (1),

STATE OF MONTANA -- General Liability
Estimated Limited Ultimate Loss

Property Damage Claims

Ultimate
Numbper
Ultimate of Claims
Limited Closed with
Loss Payments
(1) (2)
$ 99.1 24
224.7 10
590.0 19
475.0 16
75.0 16
75.0 21
150.0 35
$1,688.8 141
Ultimate
Number
of Claims
Closed with
Payments Average
(4) (5)
26 $16,907
32 18,428
Total Limited Loss: $2,718.1

are in thousands of dollars.

2. Loss is limited to $300,000 per claim.

3., Estimates in column (4) are from Exhibit 17.

4, Averages in column (5) are the total in column (3) projected at
+9.0% per annum.

DATE._O4 -25 -84

BILL NO___ S. 5. 22

Exhibit 15

Average
(1)/(2)
(3)

$ 4,129
22,470
31,053
29,688

4,688
3,571
4,286

$11,977

Ultimate
Limited
Loss

(425(5)
6)

$439.6
589.7

{3) and (6) and the total limited loss

SENATE JUDICIARY
EXHIBIT NO.
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Exhibit

STATE OF MONTANA -- General Liability

Ratio of Number of Claims Closed with Loss Payments to Reported Claims

Property Damage Claims

Ultimate
Accident Closed with Ratio Closed with Ultimate Ratio
Year Payments Reported (1)/(2) Payments Reported (4)/(5}
(1) (2) (3) (4) (5) (6)
1977-1978 24 57 .42 24 57 .42
1978-1979 9 57 .16 10 57 .18
1979-1980 18 67 .27 19 67 .28
1980-1981 10 47 .21 16 47 .34
1981-1982 14 37 .38 16 37 .43
1982-1983 18 41 .44 21 41 .51
1983-1984 33 97 .34 33 100 .33
1984~1985 15 76 .20 26 87 .30
1985-1986 13 64 .20 35 116 .30
Note:

1. Claims reported as of April 30, 1986

SENATE JUDICIARY

EXHIBIT NO. QL rererrg
DATE. 0 & -éﬁ'*fé ,
Y. B




Accide
Year

STATE OF MONTANA -- General Liability

Ultimate Claims Based on
Reported Claim Development

Property Damage Claims

Selected
nt Cumulative Development
Claims Factor
(1) (2)
57 1.000
57 1.000
67 1.000
47 1.000
37 1.000
41 1.000
97 1.020
76 1.090
64 1.400
543

Notes:

1.
2.

Accident years end June 30.

Adjusted
Cumulative Cumulative
Development Development
Factor Factor*
(3) (4)
1.000 1.000
1.000 1.000
1.000 1.000
1.000 1.000
1.000 1.000
1.000 1.005
1.020 1.030
1.112 1.150
1.557 1.818

Exhibit 1

\
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* - the cumulative development factors in column (3) reflect an

evaluation as of June 30.
of April 30, 1986,

The data is actually evaluated as
so the development factors in column (4)

are adjusted and used in the calculation of ultimate claims as

shown in column (5).



Exhibit 19
STATE OF MONTANA -- General Liability
Reported Claim Development

Property Damage Claims

Accident Months of Development
Year 12 24 36 48 60 72 84 96 108
1978 1.200 1.083 1.058 1.036 1.000 1.000 1.000 1.000%
1979 1.200 1.037 1.018 1.000 1.000 1.000 1.000%*
1980 1.123 1.047 1.000 1.000 1.000 1.000%*
1981 1.414 1.098 1.044 1.000 1.000*
1982 1.435 1.121 1.000 1.000%
1983 1.267 1.079 1.000%*
1984 1.540 1.000%*
1985 1.118*%*
1986

Average 1.287 1.066 1.020 1.007 1.000 1.000 1.000 1.000

Average
Excluding
High/Low 1.273 1.069 1.016 1.000 1.000 1.000

Weighted
Average 1.309 1.063 1.013 1.002 1.000 1.000 1.000 1.000

3 Year
Average 1.308 1.067 1.015 1.000 1.000 1.000 1.000 1.000

Linear Trend

Slope 0.01% -0.003 ~0.009 -0.007

Intercept 1.203 1.080 1.050 1.029 1.000 1.000 1.000
R Squared 0.085 0.030 0.3%3 0.500

Projected 1.371 1.053 0.9%0 0.985 1.000 1.000 1.000

Exponential Curve

Slope % 1.348 0.749 -0.176
Intercept 1.204 1.049 1.044
R Sguared 0.075 0.229 0.019
Projected 1.358 1.106 1.035

Selected 1.400 1.080 1.020 1.000 1.000 1.000 1.000 1.000 1.000

Notes:
1. Accident years end June 30.

2. * - Evaluated as of April 30, 1986. SENATE JUDICIARY

EXHIBIT NO
DATE_ 06 =5 -Pb
BILL NO S.3. 22




Accide
Year

nt
12
40
45
57
29
23
30
63
68
64*

Notes:

1.

2.

STATE OF MONTANA -- General Liability
Cumulative Reported Claims

Property Damage Claims

Months of Development

24 36 48 60 72
48 52 55 57 57
54 56 57 57 57
64 67 67 67 67
41 45 47 47 47*
33 37 37 37+

38 41 41*

97 97*

76*

Accident years end June 30.

* - Evaluated as of April 30, 1986.

84
57
57
B67*

Exhibit 20

96 108
57 57%*
57%



Exhibit 21
STATE OF MONTANA -~ General Liability
Number of Reported Claims

Property Damage Claims

Accident Months of Development
Year 12 24 36 48 60 72 84 96 | 108
1978 40 8 4 3 2 *
1979 45 9 2 1 *
1980 57 7 3 *
1981 29 12 4 2 *
1982 23 10 4 *
1983 30 8 3 *
1984 63 34 *
1985 68 8*
1986 64*
Notes:

1. Accident years end June 30.

2. * - Evaluated as of April 30, 1986.

SENATE JUDICIARY
EXHIZIT NO.

BATE_ O & .25-L4

FOSERITY Y 2 )



Exhibit 22
STATE OF MONTANA -- General Liability

Estimated Size-of-Loss Distribution
for Accident Year 1979-1980

Property Damage Claims

Size~of-Loss Estimated Estimated
Category Percentage Average Loss
$ 0 .652 $ 0
1-1,000 .185 300
1,001-5,000 .060 2,600
5,001-10,000 .030 7,000
10,001-25,000 .030 16,000
25,001-50,000 .015 35,000
50,001-100,000 .013 70,000
100,001-300,000 .007 180,000
300,001~500,000 .003 380,000
500,001-1,000,000 .0025 700,000
1,000,001+ .0025 1,500,000
Total 1.000 -
(1) Average Unlimited Claim Closed with Loss Payment $29,415
(2) Average Claim Closed with Loss Payment
Limited to $300,000 $17,231
(3) Ratio [(1)/(2)] 1.71

Notes:

1. The distribution was estimated using the reported
distributions for accident years 1977-1978 through
1981-1982, estimated development factors and data from
other sources. Actuarial judgment was also applied.

2. The average claim calculations above exclude claims with
zero amounts.



Exhibit 23

STATE OF MONTANA -~ General Liability

Reported Claims Arranged by Size-of-Loss Category

Size-of-Loss
Categoryvy

$ 0
1-1,000
1,001-5,000
5,001-10,000
10,001-25,000
25,001-50,000
50,001-100,000

100,001+

Total

Note:

Property Damage Claims

Ratio of Number of Claims to Total Claims

Accident Year

77/78 78/79 79/80 80/81 81/82
.59 .81 .67 .66 .59
.33 .11 .13 .15 .27
.02 .04 .07 .11 .08
.02 .00 .02 .00 .03
.02 .02 .02 .00 .00
.00 .00 .02 .06 .03
.02 .00 .03 .00 .00
.00 .02 .02 .02 .00

1.00 1.00 1.00 1.00 1.00

1986.

1. Reported claims are estimated as of April 30,

Total
.69
.19
.06
.01
.01
.02
.01

.01

1.00

SENATE JUDICIARY

EXHIBIT NO.

DATE.__C ¢

~25-84
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Reported Claims Arranged by Size-of-Loss Category

Size-of-Loss
Category

$ 0
1-1,000
1,001-5,000
5,001-10,000
10,001-25,000
25,001-50,000
50,001-100,000

100,001+

Total

Note:

Numbe

r of Claims

Accident Year

Property Damage Claims

STATE OF MONTANA =-- General Liability

Exhibit :

77/78 78/79 79/80 80/81 81/82 Total
34 47 47 31 22 181
19 6 9 7 10 51

1 2 5 5 3 16
1 0 1 0 1 3
1 1 1 0 0 3
0 0 1 3 1 5
1 0 2 0 0 3
0 1 1 1 0 3
57 57 67 47 37 265

1. Reported claims are estimated as of April 30, 1986.

.




Exhibit 25

STATE OF MONTANA -- General Liability

Estimated Ultimate Expenses and Attorneys Fees

Property Damage and Bedily Injury ¢Claims

Ratio of Ratio of
Expenses Attorneys Fees
Fiscal to Loss Attorneys to Loss
Year Loss Expenses (2)/(1) Fees (4)/(1)
(1) (2) (3) (4) (5)
1978 $ 3,057 § 25,023 8.185 $ 7,957 2.603
1979 19,058 555 .029 11,999 .630
1980 10,584 3,806 .360 57,531 5.436
1981 133,755 10,201 .076 80,309 .600
1982 616,304 39,350 .064 142,190 .231
1983 1,270,785 55,626 .044 164,465 .129
1984 1,135,706 67,995 . 0860 274,836 .242
1985 2,096,214 130,147 .062 362,084 .173
1986* 835,963 59,841 .072 247,739 .296
Total $6,121,426 $392,544 .064 $1,349,110 .220
Selected Factor: 0.30
Selected Factor for Uﬁlimited Loss: 0.15

1. Fiscal years are from July 1 through June 30.

2. * - Ten-month period from July 1, 1985 through April 30, 1986.

SEXATE JUDICIARY
EXHIBIT KO. —y
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certified public accountants 1800 First Interstate Center in principal areas of the world
COOBerS . Seattle, Washington 98104-4098

ra n . telephone (206) 622-8700
twx 910-444-2036

June 17, 986 ‘ Cables Colybrand

- Eeo
Mr. Steve Weber ok C’LAMZ‘I YED
Assistant Administrator OWisry,
Department of Administration JMN]
Insurance and Legal Division 8 7985
State of Montana L Hﬂ&m
Room 111, Mitchell Building i * MONTAN,

Helena, Montana 55620
Dear Steve:

As you regquested, we have estimated the expected ultimate loss
and loss expense relativities for the State of Montana's
Comprehensive General Liability Self-Insurance Fund at different
retention levels as follows:

Retention Relativity
$300 thousand 1.00
$500 thousand 1.25
51 million 1.55

Unlimited 2.35

These factors can be used to approximate the difference in the
State's liability at different retention levels. For example,
ultimate loss and loss expense for unlimited liability will be
approximately 2.35 times larger than losses limited to $300
thousand.

We estimated these relativities by using the State's size-of-loss
distribution and by reviewing industry increased limits factors
for general liability.

Please realize these are expected factors and could vary
substantially from actual loss experience. This is due to the
nature of general liability where large claims are expected and
where claims take a long time to settle. Wide wvariability is not
only possible, but quite probable.

We will be issuing our final report entitled "Actuarial Estimates
of the Adequacy of the Comprehensive General Liability
Self-Insurance Fund for the State of Montana, as of April 30,
1986'", shortly. Meanwhile, please contact me if you have any
questions regarding our analysis.

Sincerely,
zhard J. Fellquist, SENATE JUDICIARY
Director, Actuarial Services EXHIBIT NO 5

DATE_06 - 25-%6
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