
MINUTES OF THE MEETING 
TAXATION COMMITTEE 

MONTANA STATE SENATE 

March 26, 1986 

The first meeting of the Senate Taxation committee was called 
to order by Chairman Thomas E. Towe at 8:03 am, Wednesday, at 
the State Capitol. 

ROLL CALL: All members of the committee were present. 

CONSIDERATION OF SB 8: Senator Fred Van Valkenburg, chief 
sponsor of the bill, submitted his testimony to the committee 
in writing (Exhibit I). 

PROPONENTS 

Terry Cohea, Executive Assistant to Governor Ted Schwinden, 
rose in support of SB 8. She discussed the negotiations and 
resulting settlement that led to the introduction of the bill. 
She said the goals of the negoations were to insure a reliable 
and adequate SOurce of revenue for local governments, to stay I. 

as close to the original desire of the committee as possible, 
and to comply with federal law and be fair to other Montana 
taxpayers. She then referred to her written testimony found 
in Exhibit 2. She closed saying that it was not the intent 
of the Executive to bind the Legislature, but to present an 
alternative that would be ironclad. 

Leo Barry and Stan Kaleczyc appeared as attorneys on behalf 
of their client, Burlington Northern. 

Mr. Barry recounted the rocky history of the relationship between 
the state and BN. He said that the new agreement was an outgrowth 
of the attitude of BN's new president and the Governor of Montana. 
Mr. Barry said that after the principles of the agreement were 
reached, he had become involved in the negotiation of the agree­
ment itself. He said that while it might not be the best way to 
set tax policy the set of circumstances involved dictated that 
it be done this way. He said that the legislation was not pre­
sented with a "take it or leave it" attitude, but that it did 
represent the product of very difficult negotiations. He said 
that Governor Schwinden had insisted on a signed agreement. 
He said that many people on both sides were dissatisfied in some 
respect with the settlement. He noted that the current law was 
a result of broken negotiations. He said that the Legislature 
must fully understand the agreement in making the decision. He 
said that BN had no desire to litigate, but would do so if it 
became necessary. He said the railroad prefers to put the time 
of conflict behind and recognize that the state needs BN and BN 
needs the state. 

He then referred to the "BN Statement on Property Tax Settlement" 
(Exhibit 3) and a summary of BN ad valorem taxes (Exhibit 4) which 
were distributed to the committee. 
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Mr. Kalaczyc then addressed other BN issues. He said that whether 
one thought the state was giving up money was a matter of manipu­
lation of numbers. He said that key to that agrument was how the 
system value of BN was construed. He said BN had agreed to the 
$3.5 billion figure used in be settlement, but that if the settle­
ment were not ratified, all bets were off. 

Second, he addressed the net and gross proceeds issue. He said 
that the railroad thinks that these are not properly included in 
the valuation. He noted that in Arizonaiand Kansas no net and 
gross proceeds are used. In Utah net and gross proceeds are not 
used as part of the commercial and industrial formula. He said 
that only Montana uses this. 

Third, he said that he cannot predict what BN would do, but that 
the bastardized equalization in HB 240 did not feel comfortable 
to the railroad. 

Fourth, he addressed the question of the tax loss. He said that 
depended on whether the "retirement, replacme.nn, betterment" 
(RRB) method were used or the gradual depreciation method were 
used. He noted that the ICC calls for the gradual depreciation, 
but that RRB was used for determining a railroad's rate of return. 
He concluded that the BN would phase in the depreciation menhod 
for the agreement, but would not be bound to that outside of the 
settlement. 

Fifth, he said that while other utilities were taxed at the 12% 
rate, no equalization was required by state or federal law and 
that the operative laws were simply different. He noted that 
while ore haulers and trucks are·taxed 'at 16%, the terminals 
themselves were taxed at 3.6%. He said for purposes of averaging 
these cannot be isolated. 

Sixth, he said that the rail spurs owned by private companies 
in the state have a different earning power for their owners 
than BN track has. He said there is often more value to a 
particular short section. 

Seventh, he said that discussion of BN revenue was not appropriate 
as property tax and not income tax was being discussed. 

He concluded saying that the committee should look at the settle­
ment carefully. He said that the railroad is conceeding several 
main points, i.e. the accounting method, the fixed equalization 
rate and the valuation. He said the Department of Revenue has 
given up things as well, and that both sides feel they could do 
better in court. He noted that as the hallmark of a good settle­
ment. 

Les Lobel, representing the airlines said that they support the 
bill with an amendment on page 2, line 1 to drop the small "(a)" 



Taxation Committee 
March 26, 1986 
page three 

and put equalization for the airlines on the same footing as 
that for the railroads. He noted that the sales assessment 
ratio studies were not a subject of his negotiations with 
John LaFaver in concluding the airline settlement, but that 
it does appear in the bill. He said the income loss to the 
five counties would be $280,000. He also noted that the nego­
tiations with LaFaver and with Gregg Groepper had been in good 
faith and above board and he appreciated the attitude of the 
Department. 

Dave Goss submitted testimony representing Jase O. Norsworthy 
of the Forward Billings Economic Development Council (Exhibit 
5). They supported SB 8. 

Ben Havedahl of the Montana Motor Carriers said that motor 
carriers should also be included in the equalization and he 
wanted to inform the committee that his organization was 
watching the settlement. He did not support or oppose the 
bill. 

Vice Chairman Mazurek assumed the chair. 

OPPONENTS 

Senator Thomas Towe spoke in opposition to the bill. He submitted 
Exhibit 6 to the committee to show that Montana ranks 14 of 15 
in taxable value per mile. He said Montana was only 4th of 11 
in property tax paid and that other states with less track miles 
pollected more taxes from BN. 

He complemented Governor Schwinden on working out the settlement. 
He said that it was critical how it was handled and that more 
people should have been involved. He complemented the Depart­
ment of Revenue for the airlines agreement and said he had no 
problems with that part of the settlementment. He said, however, 
that the the railroads had just been handed $40 million over 
the next years. 

Senator Towe submitted Fact Sheet #3 (Exhibit 7) and Fact Sheet 
#4 (Exhibit 8). He noted that the Fiscal Note on the bill 
noted an even greater loss than he had predicted. He said that 
the ICC did not find the betterment depreciation method realistic. 
He said that Fact Sheet #3 contained the effective Fiscal Note 
for the bill. He said that the bill represented not a settlement 
but a "give away". 

Referring to Fact Sheet #4, Senator Towe said that the effective 
rate was 7.2% if betterment depreciation was figured in. He said 
that airlines have already agreed to 12% and that of course utili­
ties and trucks would come in also wanting the lower rate. 
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Senator Towe said that he did not believe that the legal risk 
led to the settlement. He reminded the committee that BN had 
worked for two years with the Revenue Oversight Committee to 
develop SB 48. He discussed a May 10, 1985, memo from James 
Oppedahl to Terry Cohea stating that four states have used min­
eral valuations in their formulas. He said that Arkansas, Kansas, 
Utah, and Arizona all include net and gross proceeds. 

He noted for the committee that BN is an exceedingly wealthy 
company with an income that increased three times between 1982 
and 1984. He said their profits were up 18% in the last quarter 
of 1985 over 1984. He said it would be difficult to justify 
giving this settlement to one of the most profitable corpora­
tions in American and expect our farmers and businesspeople 
to make up the difference. He said the settlement would mean 
that BN would pay less taxes than MPC who makes half of BN's 
income in the state. 

He questioned the discrimination against the airlines in the bill. 

He noted that the case heard by Judge Battin was biased by ruling 
that value was untouchable. He noted also that no one else 
gets a valuation factor in 1986. 

Mr. Phil Campbell of the Montana Education Association also rose 
in opposition to SB 8. He cited the MEA concern that funding 
for schools would be cut. He said that citizens are already 
taxed the maximum to support schools. He estimated a $20 to 30 
million loss to Montana schools with passage of the bill. He 
said the Fiscal Note reflected only the Foundation Program loss, 
so that the actual loss would be greater and that a significant 
part of it would be incurred in the first year. 

Mr. Bob Mullen, President of the Montana Association of Counties 
said that they opposed SB 8. He said with the uncertainty faced 
with federal cut backs, the loss of crops in storage to the taxing 
rolls, that they were concerned with further erosion of the tax 
receipts of counties. 

Chairman Towe resumed the chair and opened the consideration to 
the committee for questions. 

Senator Lybeck asked if it was reasonable and fair that the 1985 
Legislature commit a future Legislature and Executive beyond the 
two years. Senator Van Valkenburg said this was no different than 
any other law. He said that the law could be changed, but that 
then BN would not be bound by the agreement. He noted that only 
litigation is binding. He said it is frustrating to have the 
Legislature subserviant to the courts. He said that the settlement 
is in the best interest of the state as its bipartisan support 
demonstrates. 
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Senator Goodover questioned the termination date. Senator Van 
Valkenburg said he was only willing to legislate as far as the 
agreement reaches. He said this is what keeps the Legislature 
in a negotiating position. 

Senator Goodover asked if the original HB 240 could be brought 
back. 

Senator Brown asked about the curiousity of the equalization 
rate amount agreeing exactly with the figures in SB 48. Ms. 
Cohea said that was the anchor in the negotiation below which 
the state would not go. 

Senator Brown said that the 12% seemed like a fascade and that 
the equalization rate was arrived at to allow the railroads to 
pay what they were willing to pay. Ms. Cohea responded that 
it was drafted to reflect 12% as a desire and the 4R act as a 
fact. 

Senator Eck asked if market value was fixed. Ms. Cohea said that 
the projections don't account for an increase in value, but that 
as value increased it would be taxed. 

Senator Eck asked about BN willingness to use a sales assessment 
ratio. Mr. Gregg Groepper of the Department of Revenue was recog­
nized and said that no numbers are now available. He said that 
the tax rolls are already four years out of date and that such 
a study would have to be completed this year if it were to be done. 

Chairman Towe recognized Senator Van Valkenburg for his closing 
comments. Henator Van Valkenburg said that the main point was 
that this was a very complex issue. He said that it cannot be 
painted in black and white. He said the bill would avoid expensive 
litigation. He said the case of comparison to other taxpayers 
should be argued in Congress. He said that this represents a 
real opportunity to settle the dispute now and that a change in 
the tax protest law would not handle the problem as it could 
not be applied to a railroad. 

Chairman Towe adjourned the "hearing at 10:02 am. 

Chairman Thomas E. Towe 



Senate Taxation Committee 

ROLL CALL VOTE 

Date 

B4:11 Mo. 

Motion: 

YES NO 

Senator Brown V 

Senator Eck V 

Senator Goodover V 

Senator Hager V 
v 

Senator Halligan 

Senator Hirsch 
V 

Senator Lybeck V 

Senator McCallum / 

Senator Neuman V 

Senator Severson V 
Senator Mazurek V 

Chairman Towe 



TESTIMONY ON SB 8 
SUMBITTED TO SENATE TAXATION COMMITTEE 

Senator Fred Van Valkenburg 

March 26, 1986 

I. Explanation of the bill. 

A. Puts into law, for the next six years, a formula for 

taxing federally protected railroad and airline property in 

Montana. This formula has been established pursuant to lengthy, 

heated, complex but mutually fruitful negotiations between the 

State of Montana and the major federally protected transportation 

companies operating within our state. 

B. At the end of this 6-year period, the law reverts to its 

exact f0rm prior to negotiations. 

C. With respect to airline property, the bill establishes 

a tax rate of a flat rate of 12% during this 6-year time period. 

Because the negotiated agreement with the state's major airlines 

is only for a 5-year period, the last year's taxes will be subject 

to protest unless an extension is agreed to. 

D. With respect to railroad property, the bill establishes 

a 12% tax rate for the next 6-year period.which is subject to 

an equalization factor of 70% in the 1st year and 75% in each 

succeeding year. As a result the effective tax rate as applied 

to railroads is 8.4% in FY 87 and 9.0% in each succeeding year. 

E. Mechanically, the tax rate for tax years 1986 through 

1991 is set out on line 22; the equalization factor applied to 

railroads during this same period is set out in lines 23-25 

page 1, and line 1 of page 2. Current law is amended on pages 

2 and 3 to delay its application until tax year 1992. 

Exhibit 1 -- SB 8 
March 26, 1986 
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II. Effective Tax Rate 

Others will explain in detail why the effective tax rate 

is established at 9.0%. Let me say though that my own analysis 

is that this figure is very close to the 4R's act legal require-

ment of the average of all commercial and industry property in 

the state. Of course some property is taxed at 16% and major 

utilities are taxed at 12%. But you surely know that main street 

businesses are taxed at 3.86% and new industrial property at 

3%. These all have to be averaged together. It only makes sense 

that you're going to end up with an average under 12%. The 9% 

figure is obviously open to debate but given the BN concessions 

on other factors in the formula (i.e., valuation, accounting 

method, inclusion of net and gross proceeds), it is a resonable 

and defendable figure. 

III. Reason for Introduction 

Railroad taxation in Montana has resulted in substantial 

controversy in this state for at least the last seven years. 

HB 240 of the 1985 session, the most recent effort, passed the 

Legislature amidst a barrage of political, economic, and legal 

attacks. It is argued by some that its passage resulted in 

the loss of hundreds of jobs in Livingston. Some argue that its 

continued existence threatens many more jobs. The railroad, to 

its credit, has denied any connection between the bill and the 

Livingston shop closure. Most of us don't believe there is a 

direct connection. Surely though, we know the railroad is ex-

tremely unhappy with HB 240, that it will challenge the imposition 

of property taxes"~in Federal Court later this year. We also know 
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that no change in the current law will result in very tenuous 

if not hostile relations between the railroad and the State of 

Montana. Hostile relations certainly existed as recently as 

2 months ago as I'm sure Terry Cohea will tell you when she 

testifies. Fortunately, much cooler and wiser heads have pre-

vailed both in the railroad and state government. 

The negotiated agreement before you may not be the one you 

would have negotiated on the state's behalf or even one you like 

very much. However, I believe it reflects the best agreement 

either party could hope to achieve under the circumstances. 

This agreement will result in a minimum of a 20 percent 

increase in BN's property taxes this year. Those taxes will 

increase in each of the next 5 years. Those taxes can be counted 

on by local governments and school districts in a time when those 

entities will be going through some of their most difficult 

budgeting sessions due to feder~l and state cuts and other 

negative influences. 

Some will argue that those entities can get more money, can 

avoid the uncertainties resulting from current tax protest pro-

visions, and that no harm will come to the citizens of this state 

if this bill is rejected. I disagree. Let me point to a couple 

of significant dollar differences. The Chairman has distributed 

a fact sheet. For the purposes of calculation it assumes an 

average mill levy of 248.417 mills. The fiscal note to SB 8 and 

the negotiations between the Governor and the BN assumed an aver-

age mill levy of 240 mills. This alone results in a $3.3 million 

difference in estimating revenue foregone. In addition the fact 

£'d,;;,r 1- -St;'.'! 
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sheet makes numerous assumptions about such factors as valuation, 

accounting methods and legal conclusions (i.e., that the inclusion 

of net and gross proceeds taxes in the current formula is the 

only area where the state is vulnerable in a lawsuit). Others 

will detail this more, but in short, the critics of this bill 

understate the state's risk in litigation and overstate the 

financial gains associated with current law if it is upheld. 

Some are upset because they think the Governor should not 

negotiate the state's tax policy. I disagree. Whenever expen-

sive,lengthy and risky litigation is a possibility, the parties 

should negotiate. The Governor is the chief executive officer 

of this state. He has the trust of the people of this state. 

I doubt seriously that the 72% of the people of this state who 

elected him believe that he would sell the state down the river 

to the BN. It's not very realistic to think that the BN is going 

to sit down with 150 legislators and negotiate. The BN believes 

it can win in court. It has won in court as recently as 1982. 

Nevertheless, if you want to try and work out a better deal 

you can still do it between now and the time this agreement 

expires in 1991. More so, because of changes I have made, you 

maintain the same negotiating stance you presently have. 

Finally, I want to address an issue which may have more to do 

with the outcome of this bill and our state's future than any-

thing else. We cannot ignore our state's history. The spectre 

of corporate domination will not soon nor should it be forgotten. 

However, we can't live in the past. We must live not only for 

today, but 10 and 20 years from tOday. The BN is not the Anaconda 

t: ~h.b.r i - -.5: d i 
NPR~.ff :1(", /95/1:, 
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Co. Big ~s not bad in and of itself. We have an obligation 

to prevent the kind of corporate domination that existed in years 

gone by. But we also have an obligation to treat Montana's 

largest employer fairly. 

The average Montanan may not fully comprehend this yet, but 

I think you do. 

The average Montanan knows very little about the 4R's act 

and the problems it causes regarding taxation of the BN but I 

think you do. 

The average Montanan doesn't know that the passage of this 

bill will result in a 20% increase in BN's taxes over last year 

and over a 100% increase over BN's average annual taxes for the 

last 10 years, but you should know that. 

The average Montanan may not know these things now, but he 

or she is smart enough to figure them out in the not too distant 

future. You should know that. 

Please give this bill a chance. It's a bi-partisan effort 

to make peace with the BN and airlines, to provide a stable 

revenue base to local governments and school districts, protect 

the Legislature's right to establish tax policy and start down 

a new road for a better Montana. 

£~j,;I"r)-StJ y 
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GOVERNOR'S PROPOSAL REGARDING PROPERTY TAXATION' 
OF AIRLINES AND RAILROADS 

INCREASED REVENUE FOR LOCAL GOVERNMENTS AND SCHOOLS 

The Governor's proposal would increase railroad taxes in 
1936 by more than 20% above the current level: 

Frooert.y Tax Paid on Montana Portion of BN S~stem 

1979 $4.4 mi 11 ion 1983 $ 5.3 mill ion 
1980 4.0 m i 1 1 ion 1984 8.2 mi 11 ion 
1981 4.6 lIli 11 ion 1985 8 . 8 III I 1 1 ion 
1982 4.4 mi 11 ion 1986 10.6 mi 11 ion (wi th 

proposed 1 e 9 i 5 1 a t ion)~: 

The proposal also provides for an annual increase over the next five 
years~ as the Department of Revenue phases in a new valuation method: 

1987 $10.9 mill i on~: 1990 $11 .8 mill i on~: 
1988 11. 2 III ill ion~: 1991 1 2 . 1 mill i on~: 
1989 11 . 5 mill i on~: 

·1 

The proposal would also settle the four-year 1 itigation concerning 
airl ine taxation and provide seven counties $2.98 mill ion in tax 
funds (most of which was under protest) this year: 

County 

Silver Bow 
Cascade 
Yellowstone 
Missoula 
Lewis & Clark 
Gallatin 
Flathead 

TAX PROTESTS AND LITIGATION AVOIDED 

Amount 

$227,752 
$595,346 
$903,861 
$389~134 
$371~307 
$382~230 
$113~036 

If the Governor's proposal is adopted ... the railroads would 
agree not to challenge the tax rate or method for the next six 
years and the airlines for the next five. This will insure a 
reI iable revenue source for local governments and schools for the 
rest of this decade. 

Litigation is costly for both the state and local governments. 
The state spent over $250,000 during the past five years' 1 it.igation 
ov~r rai lroad tax issues, and local governments had over $30 mill ion 
tied up in tax protest accounts for over four years. 

~ Tax paid on current system value, 
valuation method, at current mi 1 Is. 
to reflect increases or decreases in 

adjusted for phased-in new 
These figures would be adjusted 
system v.:>lll4'> (inrnm<=> ctf"lrlt ~.,d 

dent, and c~st). 
Exhibit 2 -- SB 8 
March 26, 1986 
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Page Two 
RR/Airl ine Proposals 

A FAIR TAX RATE 

Railroad and airlines would continue to be taxed based on a 
formula-derived average rate appl ied to other commercial and indus­
trial property (including net and gross proceeds). The proposal 
provides, however, that the formula-derived rate may not exceed or 
fal i below 12%, the rate for other centrally assessed property such 
as the telephone company and the power company. 

The proposal would assure that the tax rate would not 
exceed 12%. HB 240 (the bill passed last session) contains a 
mechanism that will, with current estimates, create a decl ining tax 
rate for railroads and airl ines over the next five years (from 
approximately 14% in 1986 to about 11.q% in 1990). 

This proposal taxes all the property involved in railroad 
or airlines system (rolling stock, warehouses, docks, 
buildings, tracks, planes) at 12%. While large trucks are 
taxed at 16% under current law, the real property involved in 
trucking operations (~uch as loading dOCKS, warehouses, 
buildings) is taxed at 3.86%. 

The Governor's proposal does not affect the tax rates for 
~ any other types of property. The proposal does not suggest 

that residential and commercial property be placed in different 
classes. 

TERESA OLCOTT COHEA 
March 21, 1986 



8URLII'JGTON rJCRTHERN RAILROAD 

INA YNE A. HA ITON 
Vice President· Billings Region 

March 21, 1986 

Governor Ted Schwinden 
Governor's Office 
Capitol Station 
Helena, MT 59620 

Dear Governor Schwinden: 

900 Norwest Bank Center 
175 North 27th Street 
Billings, Montana 59101 

I am pleased to relate Burlington Northern Railroadfs 
support for legislation you will propose to remedy the 
pending dispute over our property tax liability in t-1ontana. 

It is our understanding that you will propose to amend 
the current law so as to impose a 12% classification 
rate upon railroad property. The precise implementation 
and administration of this agreement depends upon a 
memorandum of understanding which has been developed 
between Burlington Northern and the Montana Department 
of Revenue. Burlington Northern Railroad will not 
challenge the imposition of these taxes so long as they 
are levied in accord with this understanding. ' 

We believe this agreement will avoid costly and protracted 
litigation and. ensure a predictable source of revenue to 
local governments and school districts for the next 
several years. Should the formula contained in the 
agreement produce a tax liability in 1986 of less than 
.$10.6 million, Burlington Northern Railroad, nevertheless, 
agrees to pay $10.6 million in Montana ad valorem taxes 
in 1986. 

Sincerely, 

«J'o/';;::-14~ 4-
Wayne Hatton 
Regional Vice 

-
President 

E~..:z - sti,S" 
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Union Pacific Corporation 

March 19, 1986 

Honorable Ted Schwinden 
Governor of Montana 
State Capitol, Room 204 
Helena, Montana 59620 

RE: Railroad Property Taxation and Equalization of Rates 

Dear Governor and Legislative Leaders: 

Union Pacific Railroad Company understands that a special 
session of the Montana Legislature will consider railroad 
property taxation and compliance with the provision of the 
Railroad Revitalization and Regulatory Reform Act of 1976 (the 
4~R Act) prohibiting discriminatory taxation of railroad prop­
erty. Union Pacific is supportive of efforts to move toward 
reconciliation of Montana's property tax system with the 4-R 
Act. 

We have been advised that the snecial session will consider 
legislation amending the classification ratio of railroad 
property to 1270. We believe this would constitute a positive 
effort and such an effort has Union Pacific's endorsement. 

~"e shall follow the progress of the special session with in­
teres t. 

P.J manuel 
Genera Mar.ager - Transportation Property Taxes 

r;it4u-
F. K. Kalb 
Senior Tax Counsel - State and Local 

js 
/3 

PO. Box 2500, Broomfield, CO 80020 303'.!69,i721 

~-2_./.tfy 
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AGRE~"'.E~ B~ZN 

13UP~INGl'ON NCRTH?:RN PJJ:1ROAD 
AND 

Tlm STATE OF MON1'AArt 

Bu=lin~ton Northern Rdilr~ad is 8ntitl~d tc 

nondiacrim1natory treatment tor tax pur?osa~ in the. Stat. ot 

Mont!n! pur3uan~ to Section 306 of the Railr.oa~ Revitalization 

and Regulatory Reform Act (49 U.S.C. § 11503) (4~R Act) i and 

WHEREAS, the State of Montan& enact~d legislation in 1983 

concerning the ad valorem tax~tion ot railroad prop8rty (Chanter 

743 ot the Law. of tho 49th Session of tha Montana L.gi81~turQ) 

(1985 legialation)1 and 

WHERtAS, Burlington Northern Railroad bQlieves tha~ t.he 1983 

legislation doe. not comply ~ith provi~ions of Seotion 306 of tha 

4-R Acel and 

WHEREAS, the implementation of the 1985 legislation would 

~esult in a signifioant increase in Burlington Northern Rail~ 

road'. property tax liabi11tYf and 

~HEREAS, Burl~nston Northern Railroad in pursuin9 its le9al 

remedies eoncerninq the i.au •• at dilpute oan challanq. the 1985 

l.~i.lation and in so doinq could prote.t 8ign~ficant amounts of 

it$ prop~rty taxa., and 

WHEREAS, the State ot Montana and ~urlinqton Northern ~ail-

road to provide A .table a.nd reliablQ revenue .• C'urce tor.,l.8, Y \ 

e~.:u·1 
/<1;M! ,:J. ",I 1'15'(,::, . local qovernmenta A.nd .chool di.triots l and 

, 



WHE~~S, the StAte ot Montana And Burlington Northern ~~il-' 

r04d desire to resolve the property tax dispute 80 that they can 

continue to mov~ forward to develop 4 poaitive working =al~tion-

ship in the future. 

NOW THEREFORE, Burlington Northern Rail~oad (3NR~) and the 

StAte o~ Montana (State), refar=ed to herein collectively as the 

1. This Aqreement 15 premised upon the parties' Aqreamant in 

prineiple that, subject to the term. and conditione cot'ltained in 

this Agreement, BNRR would, for the tax y.ar. commeneinq January 

1, 1986, And andinq DecembQr 31, 1991, pay ad v41or~m tax~s in 

the State of Montana without protQst subject to the provi~ions of 

thi. Agreement. The Agreement is premi •• d upon a valuation meth-

odolo9Y which when applied to 1983 BNRR reports arrive. at a 

unitary ,y.tam value of $3'.5 billion, with a.p~ro:d.m&tely 14.13\ 

of thAt .yatem vAlue apportioned to the State ot Montana. The 

Agr.ement i. fu:ther premi •• d upon an annual chanqe in BN~~f. 

tAXable value di~ectly Attributable to the pha.sing in, for p~r­

po ••• of the Aqraament, a .y.t~ ot aOQountinq known ~s deprocia-- . 
tion acoounting during the term ot thi. Agreement. In the event 

that the unitA:y eyatom value or the apportioned vAlue ot that 

sYltem changes durinq the term of this Aqreemont al a reAult of 
, 

chan90. to' the income, .took An~ debt, or cost 

'" 



tha c9~r.tions ot SNRR, or to the Itati,tics uaed in the d.to=~i-

.. natl~n of the 'apportioned system value, then the taxable value of 

~NRR will be adju;tad b!!~d upon such cha.nqaa. 
II. 

2. Thia Aq=.~ment i. further premised upon the .nAc~~ent of 
fill 

legislation during the Sp4cial Seslion 0: the 49th Mont~na Legi~-

c laturs convening MArch 24, 1986, which providasJ Ca) that the 
fill 

tax rate imposed upon railroad property f.or ad v!lorem taxation 

purpolel pU:luant ~o S 15-6-145, MeA, or. any succelsor ~ac~ion 

-thereto, shall not exceed 12.0'1 and (b) that in lieu of a sale. 

&8Se~8ment ratio Mtudy, the Montana Department of Revenue in .. 
detarmininq taxable value shall mUltiply the tax rate established 

~in S 15-6-145, MCA, by 70\ for'tax year 1986, and by is% for tax 

years 1987 through 1991, inclusive. In the event that the 

'-rforede8cribed legislation is not enacted into law, thi. Aqr8e~ 

.. ment ahall be null and void in itll entirety, and '. shall have no 

offect. In suoh evont, the p'arties a9'r.~ to enter into further 

-good f~ith negotiations to attempt to resolve the pr~perty tax 

•. diRpute between the partie •. ... It is expressly agreed and und~r-

atood that durinq luoh period of f ,,' .ur .. l\ar 

~arty .hall be foreclosed from pursuinq any legal =iqht. or reme­

, 1iel which it may have with re.pect to the iSlue of the impo.i­
lilt 

tion ot ad valorem taxes. 

,x ~ear. .hall be collectively referred to herein as 

.' •• ttl8mGnt period". 

the 

.. E~ .:2.-S ,Jj. 

'JYl~~1, /9~6 
~ 



Aqreement in dete~ining th. ur.itary ~y5t.rn value o~ BN~a during 

t!lf~ settlem4nt period, oonsider the influsnc~ of a ::ha:1sa in 

.ocounti.nq methoda commonly refsrrad to as depreeiat.ion " account-

inq A~ identified in In~ftrstats Commerce Commi3sion Order No. 

36988, usinq the followinq proc~dure~. 

a.. l\graement, . the 

Stata of Montana will caloulate pursuan~- ~o ~ara~raph 6, t~o 

syttem value., on4 utili~inq the aocounting method r.farred to as 
r 
:lr/ rretir.ment, replao4u\\en t: I ~nd bettar:t\ent accountinq a.a u •• d in 

r. 
" 
l' 1995 and refer.noed in par~graph 6 and one utili%ing the account­

-I 

.~ inq method roferred to a.3 deprecia.tion accounting, holding all 

t: other factor. constant in the determination of. value. 

~ 
i, 

~. 
t· the, influenoe , 

b. Any ehAnq~ in the system value ot BNRR attribu~able to 

of depreciation accounting valuation method shall 

be phased in durinq the lifa o~ this Agreement at a rata not to 
• exceed 20' a year in aocordance with the tollowinq schedule: 

(1) ~ear 1987 - 20\ ot the differ.nee between tho two meth-

oell. ...... 

(2) ~.ar 1988 - ~O, o~ the difference betwe~n the two meth-

oda. 

. .. 

/, "' - 4 -

-

.\ 



(3) Year 1989 - 60% of th. di:fer.nca bet~een tha two meth-
. 

c".:~ • 

(4) Ye~~ 1990 • 80\ of the di~!.rence betw4en the two met~~ 

(5) Year 199f - 100\ of t.ha dif:aranea b~t'W8en th& t.wo meth-

5. BN~~ ahall du~inq the .et.tlament period Pdy taxel on 

Claal lS property a~ ourrently defined in S 13*0-145, MeA, b_8ed 

upon A percent~qe rata of eXActly 12', and .hall not proteat 

durin9 the settlement period ~ny ~ount of ta~~bla value for luch 

property determined under the terms of this Agreement. 

6. The State will vAlue the operating property of BNRR for 

ad valorem tax pU~pOS08 u.inq the syat&m of valuation which is 

commonly raferred to as the unit "valuation method. ~xce'Qt for . 
the provilions outlined in Paraqraph 4 of this A9r.ement, the 

State will comput.. value under this IYltam by using threft 

I.ppro4ches. 'rhey Arel (a) the coat approach, (b) the inccmo 

ApprOAch, and (c) ~he Itock and deDt approach. 'rhe detailed 

methodoloqy including allooation, .hall bo •• • et forth in the 

aaeompAnyinq work.heet. which .ho~ the computation for th$ 1961 

, tax y&ar .nd which Are incor~rated by refarence. It i, under­

.too<1 Al1d Aqrood that aNRll .hall at ita own expen.e annually 

, obtain the opinion of investment bankera, Morqan Stanley and 

'\ - 5 -
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tax year and which ars incorporated by referenoQ. It i3 under~ 

stood And aqreed tha~ BNRR .hall at ita own exp~nse annually 

obtain th6 opinion of investment bankers, Horgan Stanley and 

Company, 4' to the v~lue of Burlington Northern, Inc., .took 

which is att:ibutable to nonrailroad activities o~ the company_ 

Th~ Stats will u.~ such opinion in determining the nonoperating 

property deduction under the stock ~nd d~bt approach. The Stata 

reserves the right to app~ove th4 use of Morgan Stanley and Com­

panYl bowever, the Stato may not act unreasonably in its approval 

In any litigation contelting a disapproval, neither 

~ party ha. the burden of proof. If BNRR !hould wish to utili~e 

the servicds of a different investment banker than an investment 

banker s~tisf!ctory to the Stato will be chosen. 

7. In lieu of a lales a •• essment ratio study aa a factor in 

d~termininq eqUAlization, the p4rtie. agree that the Montana 

O~p~rtm.nt o~ ~cvenue in determining t~x~b19 value shall multiply 

the tax rat~ 88t«blish~d in S 13-6-145, MeA, by 70% !or the 1986 

tax year and by 75' for each of the tax yeArs 1987 through 1991 

inclusive. 

,-
8. BNRR agree. not to challenqe the phas~d utilization ot 

, the dep~Qci&tion accountinq method or the incluaion of qro.. and 

#net, prooeed. within the tax olassitication ra~e caloulation con-
, 

tained in S 1~-6-1~5, MCA, durinq the settlement 



• 

I 

• 

~~countinq method or tho incluaion ot gr081 and net procee~s 1J . " 

proper or l~wful, or that BNRR conoedes that the t~~ing method 

pra.cribed by Chapter 743 at the Laws ot the 49th Be~=ion o! tha 

Montana LeqiJl~tuie i. proper or lawful, and BNRR expre.Jly 

rea.rves tho right to challenge the u.e of the ~eprlciAtion 

accounting method, the inclusion of gross or net proceeds, or any 

other taxing or valuation method pre.cribed by Montana statute, 

admini.trative regulation, or other action of the Montana Depart­

ment of Revenue a~t~r the expiration ot the settlement period. 

9. The parties intend this ~greement to settle a property 

tax dispute unique t.o Montana and aNRR'. position in Montana. 

This Aqreement .will not affect possible tax di.putes between the 

partiel r!lulting from clas8ifying property in a different tax 

clals. Should such a ailputo ari •• , BNRR agrees only to protest 

the value incrs4s. as A result ot· this reclassification. Thie 

Agreement is not intended to be uaed by any other partie. for any 

reason or purpose whatever. The Aqreement i. intended to be 

legally bindinq on the parties and enforceable in a court ot 

competent juriRdiction and may be entared int.o evidence for that 

Except a. otherwi.e provided heroin, ao lonq a. both 

parties ahide by the terms of this Agreement, neither party dur-

ing the .ettlement period may utilize any admini.trati~. 

, proc •• dinq. , tax appeal" or litigation concerning the 

'\ .. 7 -



cl.assification, eqlJall:~tion or valu~tion of BNRR propert.y !or ad 

valorem t4X pu=pOS8a in Mont~na. 

OAT~D this ____ day o! March, 1986. 

A?PROV~O FOR LEGAL CONTENTI 

BYI 

ilb/90 
oj 
I 

"' 

BURLINGTON NORTS!aN RA1LROAO 

BY:a~ --r I P 
STATE or MONTANA 

By' 

.. a -

° • 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TH 

STATE OF MONTANA, IN AND FOR THE COUNTY OF LEWIS AND CLARK 

NORTHWEST AIRLINES, INC., WESTERN 
AIR LINES, INC., FRONTIER 
AIRLINES, INC., AND UNITED AIR 
LINES, INC. 

Plaintiffs, 

-vs-

) 
) 
) 
) 
) 
) 
) 
) 
) 

SILVER BOW COUNTY AND THE TREASURER) 
THEREOF, JAMES C. DAVIS; CASCADE ) 
COUNTY AND THE TREASURER THEREOF, ) 
RICHARD J. MICHELOTTI; YELLOWSTONE) 
COUNTY AND THE TREASURER THEREOF, ) 
MAY JENKINS; MISSOULA COUNTY AND ) 
THE TREASURER THEREOF, FERN HART; ) 
LEWIS AND CLARK COUNTY AND THE ,) 
TREASURER THEREOF, MARTHA B. McGEE;) 
GALLATIN COUNTY AND THE TREASURER ) 
THEREOF, LOY R. CARROLL; FLATHEAD } 
COUNTY AND THE TREASURER THEREOF, ) 
IDELLA SMITHERS'; DEPARTMENT OF ) 
REVENUE OF THE STATE OF MONTANA; } 
STATE TAX APPEAL BOARD OF THE ) 
STATE OF MONTANA; MARY E. ) 
HEMPLEMAN, ROBERT S. RAUNDAL and ) 
DALE DEAN, as members of and con- ) 
stituting the State Tax Appeal ) 
Board of the State of Montana, ) 

Defendants. 
) 
) 

NO. 48950 
AND ALL CASES CON­
SOLIDATED WITH NO. 
48950 FROM THE 
SECOND, FOURTH, 
EIGHTH, ELEVENTH, 
THIRTEENTH AND 
EIGHTEENTH JUDICIAL 
DISTRICTS OF THE 
STATE OF MONTANA, 
IN AND FOR THE 
COUNTIES OF SILVER 
BOW, MISSOULA, 
CASCADE, FLATHEAD, 
YELLOWSTONE' AND 
GALLATIN, RESPEC­
TIVELY 

SETTLEMENT AGREEMENT 

WHEREAS, Northwest Airlines, Inc., Western Air 
", .... .. - ~---' - " .. '-.-- ... 

Lines, Inc., Frontier Airlines, Inc., and United Air 

24 Lines, Inc., ("Airlines") have filed lawsuits for the 
....... ":..~ . 

25 years 1982 through 1985 challenging the taxation of the 
,to. >_ ... 

".' " 

..... : "f 

~~::;-'~-i~;~::-~ :~-~. 

':"":e 

" , 
", , 
" , , 

.+-



1 

2 

3 

.-
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

·20 

21 
_. r-.~. . _.,._ 

22 

23 

24 

... ' \. .25 

, . 

. ~ .. ' 

~~·::~l~:~ 7"~:-f+>~:-

Airlines under Section 532 of the Tax Equity and Fiscal 

Responsibility Act of 1982 (TEFRA) , and 

WHEREAS, the Airlines have likewise filed lawsuits 

pertaining to the allocation of the unit value of the 

Airlines to the State of Montana for taxation purposes, 

and 

WHEREAS, the Airlines and the State of Montana, 

Department of Revenue ("State") wish to settle their 

differences, end the litigation and 

WHEREAS, all of the parties wish to agree on the 

amount of tax relief which results to the Airlines on 

account of TEFRA and wish to agree on methodologies for 

determining the system value of each airline and alloca-

tion of Montana's share of that system value to Montana 

for taxation purposes, and 

WHEREAS, the parties desire that this agreement 

continue for the next reappraisal cycle, 

NOW, THEREFORE, the Airlines, the State, and the 

Treasurers of the counties named in paragraph 1 below 

("Treasurers"] in consideratio~ for the tax refunds to 

be made and for the mutual promises and covenants 
~-'~-'"':"-:::;~~ :: .. _'~~--: ..... --.. ... -

contained herei~-,-~~j~~~ .;~ fo110ws':-:--"::------ -_ .. _'._'._--

WIT N E SSE T H: ----------
-, ~-. 1 ... - As provided. in pa1:'~graph 11 below, the Air- . 

"":,,-' .. . .-
1- " ~ 

lines shall caus~ each and every complaint which is on 
. .,"". .- ... '-":~:'" 

,. ," - ... ,.-~, 

! 
., - --. _. -" 

v , 

,:-'84~-; 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
·. -~. ----:- -- .. -

22 

23 

° 24 

25 

,'_ .. , ..... (1., 

.~ 

file in Yellowstone County, Lewis and Clark County, 

Flathead County, Silver Bow County, Cascade County, 

Gallatin County and Missoula County, which seeks relief 

from the State and the. Treasurers under Section 532 of 

the Tax Equity and Fiscal Responsibility Act of 1982 

(TEFRA) and which relates to tax years 1982, 1983, 1984, 

and 1985, to be dismissed with prejudice as fully 

settled upon its merits. 

2. As provided in paragraph 11 below, the Air-

lines shall cause each and every complaint which is on 

file in Yellowstone CounOty, Lewis and Clark County, 

Flathead County, Silver Bow County, Cascade County, 

Gallatin County and Missoula County, which seeks relief 

from the State and the Treasurers for an alleged improp-

er allocation of a portion of the system value of each 

Airline to the State of Montana for purpose 6f ad 

valorem taxation to be dismissed for the tax years 1983, 

1984 and 1985 to be dismissed as fully settled upon its 

merits. 

3. If the Montana legislature during the 1986 

special session presently scheduled to begin March 24, 
-. ---~-.- .... -- .... -.~.-.-:--. ~-. '-.-' _. -- ..... -... - --
1986 passes legislation which places a cap of ~2' upon 

-.-
the tax rate applicable to the Airlines specified in 

Section 15-6-145, MeA, then it is agreed that the tax 

rate for the Airlines shall be 12% during the settlement 

j 
'0 
~ , .. 
J • 

-3- _ ~ 
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25 

period notwithstanding any legislative changes during 

the settlement period. If the legislature fails to 

place a cap of 12% then the parties are left to their 

legal remedies as to the appropriate tax rate which they 

would have had in the absence of this agreement. 

"Settlement period" is defined as the next five-year 

reappraisal cycle, that is, tax years 1986, 1987, 1988, 

1989 and 1990; if the reappraisal cycle is extended by 

the legislature then the "settlement period" shall 

continue through any such extension. 

4. Subject to the qualifications stated in 

paragraph 6 below~ 

(a) the parties are agreed that the net 

proceeds tax which is set forth in Section 15-6-131, 

MCA, is a property taxi 

(b) the parties are agreed that Class 1 

property, which is subject to taxation under Section 

15-6-131, MCA, is a type of commercial and industrial 

property within the meaning of Section 532 of TEFRAi 

(c) for each of the tax years at issue, it is 

agreed that net proceeds of mines were assessed at 100\ 
.-.- ... -... ~ ....... _-." --.--- -~ -- ... -.:.~ ...... -. -.- -.-- .. --

of annual ne~proceeds and thet net proceeds of mines 

were taxed at 100\ of annual net proceeds •. 

5. Subject to the qualifications set forth in 
. '. ", :'. 

paragraph 6: 
.;,-.. 
',' 

" :. ", :'. ~",,,,~". :" 
.' . ~. 

.< 

r 
" 
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(a) the parties are agreed that the gross 

proceeds tax which is set forth in Section 15-6-132, 

MCA, is a property tax; 

(b) the parties are agreed that the Class 2 

property, which is subject to taxation under Section 

15-6-132, MeA, is a type of commercial and industrial 

property within the meaning of Section 532 of TEFRAi 

(c) for each of the tax years at issue, it is 

agreed that the gross proceeds of mines were assessed at 

100\ of annual gross proceeds and that the gross pro-

ceeds of mines were taxed at the rate set forth in 

Section 15-6-132, MCA. 

6. The parties further agree that the agreements 

stated in the immediately two preceding paragraphs 4 and 

5 

(a) are made for purposes of settlement only; 

they may be entered into evidence to enforce the terms 

of this agreement or in litigation relative to the 

property taxes which the State may impose under TEFRA 

during the settlement period; otherwise they may not be 

entered into evidence for any purpose in any litigation 
. .. -. - ._._ .... -.-

between the Airlines and the State or between the---' - . --

Airlines and any party in any court of state or federal 

jurisdiction: . , . , ~. I. ,. 

, -

-
" . _, ... _. -5-
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(b) are limited to and applicable to Montana 

only and are limited to and applicable to the relations 

between the parties in Montana only and not applicable 

to the Airlines and any other parties in any other 

jurisdiction; 

(c) are effective for the settlement period 

only; upon termination of the settlement period the 

agreements in the two immediately preceding paragraphs 4 

and 5 are null, void, and of no effect as if they had 

never been made; 

(d) are contingent upon, and subject to, the 

condition subsequent that the Montana legislature (in 

the 1986 special session presently scheduled to begin 

March 24, 1986) shall pass legislation which places a 

cap of 12% upon the tax rate applicable to the Airlines 

specified in Section 15-6-145, MeA; in the event this 

contingency and condition subsequent is not fulfilled, 

then the agreements in the immediately two preceding 

paragraphs 4 and 5 shall be null, void and without 

effect as if the same had never been made. 

7. . The parties agree that the lawsuits filed by 
....... "";, .. _---_.- - --.--' ---~.- .-~-. -:--- -~- .. -----. 

• __ 40 .... ___ ._. __ • ___ ._. ______ •• ____ '._ ..... 

- .... -.-_ .. --_._--
the Airlines for recovery of taxes either under Section 

532 of TEFRA or by reason of allegations of improper 

allocation of a portion of. the system or unitary value 

to Montana of each Airline shall be settl~d by a 

. / 
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reduction of assessment and by a refund of taxes paid 

during the years 1982 through 1985 as follows: 

(a) For Northwest Airlines, Inc. there shall 

be a reduction of its assessment in all counties of 40% 

for the tax years 1982 through 1985 and the Treasurers 

shall refund 40\ of taxes paid for 1982 through the 

first half of 1985 and there shall be a 40% reduction of 

the taxes to be paid for the second half of 1985. 

(b) For Western Air Lines, Inc. and Frontier 

Airlines, Inc. there shall be a reduction in its assess-

ment in all counties of 20% for the tax years 1982 

through 1985 and the Treasurers shall refund 20% of 

taxes paid for 1982 through the first half of 1985 and 

there shall be a 20\ reduction of the taxes to be paid 

for the second half of 1985. 

(c) For United Air Lines, Inc. there shall be 

a reduction of its assessment in all counties of 20\ for 

the tax year 1985 and the Treasurers shall refund 20\ of 

taxes paid for the first half of 1985 and there shall be 

a 20\ reduction of the taxes to be paid for the second 

half of 1985. 
. -. ......- ..•.. ~ ... - .•... -.. _--

(d) All refunds shall be made according to 

Section 15-1-402(8) (b), MeA: with interest at the rate 

currently paid on short-term interest-bearing time 

deposits in banks in the county or 5% a year, whichever 

-7-
.: " .. " 
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is the greater, from the date of payment by the Airlines 

to the date of refund to the Airlines. 

(e) The amount of taxes, the counties in 

which taxes were paid by each Airline and the dates paid 

are shown on Exhibit 1. 

8. After the system values of the Airlines are 

determined pursuant to paragraphs 9 and 10 hereof, a 

portion of the system value will be allocated to Montana 

by multiplying the system value by a ratio calculated 

according to the allocation methodology used by the 

State in tax year 1985 for each airline. 1985 

allocation worksheets for each airline are attached as 

Exhibit 2. Exhibit 2 together with returns as filed by 

the Airlines demonstrate the methodology. However, in 

the case of Northwest and Western, instead of using the 

mobile factor shown on Exhibit 2, the mobile factor 

shall be the arithmetic average of the ratios defined in 

subparagraphs (1) and (2): 

(1) The ratio produced by dividing CA) 

the total time in plane hours equated by average origi-

nal cost of all aircraft of Northwest or Western in 
'. -; _ .. -:- - .. -~ ".". - ..• -----.- . ...,.---.-.-.~.- - -.:. "~-.-:-- ' . ..;- -~- .• -.- _. -', - -;- ":. - - - . 

flight within this State or on the ground within this 

State by (B) the total time in plane hours equated by 
.. . 

average original cost of all aircraft of Northwest or 
., 

. , ", 
.. - .. -' ~., .: . . ~"" . 

'. - ... , -... " . 
:, t .' . ....... : -8-·· 
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Western in flight or on the ground within and without 

this State. 

(2) The ratio produced by dividing (A) 

all tons enplaned and deplaned within Montana by North­

west or Western (B) all tons enplaned and deplaned 

within and without Montana by Northwest or Western. 

9. Determination of system value: On or before 

February 15th of each year of the settlement period, the 

State shall forward to the Airlines a methodology 

proposed to be used for the determination of system 

value for that tax year ("proposed methodology"). Each 

Airline shall file its return as per the requirements of 

Section 15-23-103, MeA. Two calculations of system 

value for each Airline shall be made. The first shall 

be made according to the proposed methodology. The 

second calculation shall be made according to the "1985 

methodology" which is the weighted average of: (1) net 

book value -- 50% weighting, (2) capitalized income --

40% weighting, and (3) stock and debt -- 10% weighting. 

This methodology is referred to herei~ as the "1985 

methodology" because it ,is the methodology used by the 
. '. . -: ." '. -.' ~-

State for the tax year 1985. • The capitalization rate of 

the 1985 methodology will be calculated each year. , 

according to Exhib~t..3 hereto •. In the event a question 

arises regarding the calculation of system value which 

-9-
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is not answered in this paragraph or paragraph 10, then 

the 1985 methodology will be that shown on the State's 

work papers which use information provided by the 

Airlines on their property tax returns for tax year 

1985. For tax year 1986 a proposed methodology shall be 

provided on or before March 31, 1986 and the reports of 

the· Airlines shall be due within 30 days thereafter. 

10. The system value shall be calculated using the 

1985 methodology and a proposed methodology. The system 

value used for taxation purposes each year of the 

settlement period shall be the valuation resulting from 

a proposed methodology with the following limitation: if 

the system value resulting from the proposed methodology 

is 10% greater than the system value resulting from the 

1985 methodology, the increase shall be limited to 10% 

for that tax year. These comparisons will be made each 

tax year using the current tax year information during 

the entire settlement period and the system value 

resulting from the proposed methodology shall be used 

subject to the limitation that if it produces a system 

value of more than 10% above the valuation resulting 
:-. ..... } 

from using the 1985 methodology and·~pplied to the _ .. 

current tax year. information then the system value shall 

be that resulting from the 1985 methodology plus 10% • 
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11. When the lawsuits required to be dismissed 

under this settlement agreement are dismissed with 

prejudice, each party shall bear their own costs. No 

dismissal of any lawsuit will take place until ~uch time 

as payment has been made to the Airlines of all amounts 

required to be made under this settlement agreement and 

until such time as the District Court has approved this 

settlement agreement. All appeals pending before the 

State Tax Appeal Board shall be dismissed according to 

the same terms and conditions as the court cases. 

12. Since one of the purposes of this agreement is 

to avoid administrative proceedings, tax appeals and 

litigation, so long as each party to this agreement 

abides by it, no party may resort to administrative 

proceedings of any sort, tax appeals or litigation on 

the property tax subjects of system value, allocation of 

system value to Montana or the property tax rate of 12% 

(except in the case concerning the tax rate the parties 

shall be left to their remedies if the legislature fails 

to pass the 12\ cap as provided in paragraph 3). 
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13. This agreement !nay be execute~ in counterparts 

and is effective March 10, 1986. 
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NORTHWEST AIRLINES, INC. 
WESTERN AIR LINES, INC. 
FRONTIER AIRLINES, INC. 
UNITED AIR LINES, INC. 

833 North Last Chance Gulch 
P. O. Box 176 
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STATE OF MONTANA 
DEPARTMENT OF REVENUE 
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IfORTHWEST 

KEV tlSA':'A 

"OBILE FACTOR 

~otal ton. 
total .quat~ hour. 

T£R~nHAL FACTOR 

.,ontana ~.r. pro~rt)' 

~ PROPERTY PERCENTAGES 

~otal 1l1gh~ pro~rt)' 
~ot.l t.ra1nal pro~rt)' 

FACTOR COKPUTATIOK 

.obileS X .obil. 1actor 
~er.1nalX X t.ralnal 1actor 

1985 

-~-.- -. -- --•• --_.- .'. --oo -' • . '. 
•• oo • . " '. . .. . .. 

~. 
• eo • 

'SYSTDt VALUE 
MOHTANA VALUE 

.: .. 
, . 

.. . '.. .~ 

. ~ :- .. 
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. 0.1151 
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"ESTERN 1985 , 
II£V "SATA 

MOBILE FACTOR 

~otal ton. 
~otal .quatttd hour. 

averag. 

TERMINAL FACTOR 

--~---.--------------

PROPERTY PERCENTAGES 

~otal ~11gh~ property 
~otal t.ra1nal property 

FACTOR COKPUTATIOM 

aob11.X .~b11. 1actor 
~.r.1nall • tera1nal ~aotor 
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FRONTIER 1985 

HOURS AND ARRIVALS '.DEPARTURES EQUATED 

"OBILE FACTOR 

t.otal t.on. 
total equated hour. 
revenue t.on .11e. 
arrival. & departure. 
'equated) 

TERMINAL FACTOR 

"ontan. ter. property 

-------------.------~ 
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t.otal flight property 
t.otal ter.1nal property 
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aob11eX X aob11e tactor 
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.' 

.' . . 
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UNITED 

HOURS AND ARRIVALS & DEPARTURtS EQUATED 

MOBILE FACTOR 

total ton. 
total equated hour. 
r.venue ton .11 •• 
arrival. & departur •• 
<equated) 

TERMINAL FACTOR 

Montana terM property 

PROPERTY PERCENTAGES 

total flight property 
total ter.lnal property 

FACTOR COMPUTATION 

average 

Mobil." X ~bile factor 
tar.inal" X terMinal 'actor 

SYSTEM VALUE 
MONTANA VALUE 
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0.OS32" 
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EXHIBIT 3 

DETERMIN1.T!ON OF CAPITALIZATION RATE 

Pages 1i and iii of this e~hibit illustrate how the 
capitalization rate was developed for tax year 1985 and how it is 
to be calculated for 1985 methodology. 

The cap rate is developed by the Band of Investment method. 
Under that method the costs of capital, debt and equity are 
proportionately weighted and given respective rates as shown on 
pages ii and iii. The rates are developed for the industry as a 
whole. 

(1) The weights applied to debt and equity are determined by 
averaging book costs and market costs for the industry 
sample shown on page ii, item 1. 

(2) The rate for the debt component is determined by a twelve 
month weighted average of the market rate offered by the 
airline industry as shown on page iii. 

(3) The equity rate was determined by an average of earnings 
to book (E/B) and earning/price (E/P) ratios for the airline 
industry. The calculation is found on page ii, item 2. 

(4) The final cap rate is calculated on page ii, item 3. Here the 
rate for debt is multiplied by the proportionate weight for 
debt and the rate for equity multiplied by the proportionate 
weight for equity. The results of these products are added 
to arrive at the capitalization rate. 

In no event, however, shall the capitalization rate either be 
lower than 12\ or higher than 18\. If the capitalization rate as 
determined according to this exhibit is lower than 12\, then for 
that year it shall be 12\; similarly, if the capitalization rate 
~s determined under this Exhibit 3 is greater than 18\ then it 
shall be 18\_ 

The sources for the financial data herein compiled are -Standard 
and Poors Bond Guide-, "Standard and Poors Stock Guide- and 
"Value Line-. 
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STATEMENT BY FORWARD BILLINGS ECONOMIC DEVELOPMENT COUNCIL 
BEFORE THE LEGISLATIVE COMMITTEE(S) OF THE SPECIAL SESSION 

OF THE MONTANA LEGISLATURE 
MARCH 1986 

Forward Billings is an economic development program sponsored by 
the Bi lIings Area Chamber of Commerce. In 1983, a determination was 
made that an aggressive program needed to be mounted to encourage 
expansion by existing businesses and to attract to our area expanding 
businesses from other area. A professional study was contracted for to 
determine the structure of such an effort, the time required to antici­
pate success, the funding necessary to do the job and an assessment as 
to whether such funds could be raised. The result was that $1,000,000 
was raised from the business community of the Billings area for a four 
year program administered by the Forward Billings Council and execut­
ed by a fu II-time executive di rector and staff. 

In order to raise the $1,000,000, Forward Billings made four 
commitments to its supporters: 

1) We would develop programs and pursue activities that would 
encourage and ensure incentives for existing businesses to grow and 
expand. 

2) We would develop programs and opportunities that would 
attract new business and industry to our area. 

3) We would document our successes and our failures and the 
reasons why we succeeded or fai led. 

4) By using this documentation and certain proposed studies, we 
would attempt to influence at both the local (cities/county) and state 
levels (legislative/executive) enactment of new legislation and changes 
in existing legislation and administrative attitudes which foster an 
economic environment that best aides the objectives, not of just the 
Billings area, but for the entire state. 

As a result of attempting to carry out our mission and charge, 
Forward Billings became involved in "shuttle diplomacy" between the 
Burlington Northern and the Governor's Office as early as the first 
part of July 1985 relative to the anticipated effects of HB240. 

On July 19 we suggested to the Governor that the only solution 
appeared to be a special session of the legislature to modify the effects 
of HB240 so that it unquestionably came into compliance with the 4R's 
Act. Any other course appeared to us would cause the following to 
occur: 

1) 
fund. 

BN would pay its taxes and immediately would sue for a re-

2) 
counties 
years. 

The taxes paid by BN would be impounded and the schools and 
of the state would be denied the use of these funds for several 

3) As the process continued, this state wou Id send more and 
stronger anti-business messages to the outside world. 

4) All of this would mean that the task before Forward Billings 
and Build Montana (when we are in probably the worst economic crisis 
since the 1930's) becomes almost insurmountable. 

Exhibit 5 SB 8 
March 26, 1986 
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In the intervening months, nothing has occurred to change this 
original assessment. I f anything, the adverse publicity, which had 
identified Montana as a anti-business state, demands even more that we 
resolve the anti-business implications of HB240 quickly. 

Now, why should this legislation be passed: 
1) This legislation settles this issue for a least five years for the 

airlines and six years for the railroad. It is time we got this issue put 
to sleep, it belongs behind us. 

2) Current impounded funds would be released to the schools and 
counties. Future funds will not be impounded. Future lawsuits will 
not be the headlines of our papers and the Wall Street Journal. 

3) We can I if you pass the legislation by a large enough majority, 
turn the adverse effects of HB 240 into the first of a series of posi­
tives Montana can send to the business investment community. We can 
begin to tell them "we are getting our act together. II 

4) We recognize that the proposed solution doesn't solve all 
problems, make all parties happy, contain total equity for all of us who 
pay taxes, but given the protection afforded rai Iroads and airlines by 
the 4R's Act we can see release of all impounded funds, resolution of 
all losses present and future, at least 5-6 years of secure, planned for 
and usable tax dollars by our schools and counties, and lastly, a 
calming of voices, a working together of government and industry, an 
atmosphere of building (when we really need it) in a trusting relation­
ship. 

We plead with you not to hack this legislation to death over your 
differences. Lets get this issues behind us--PASS IT. 

Forward Billings Economic 
Development Council 

Jase O. Norsworthy 
Chairman 
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REVENUE OVERSIGHT COMMITTEE 
MONTANA STATE LEGISLATUR~ 

SENATE MEMBERS 
Robert J. (BOb) Brown 

Vice Chairman 

HOUSE MEMBERS 
J. Melvin (Mel) Williams 

Chairman 
Gerry Devlin 
John G. Harp 

Dave Bohyer 
Staff Researcher 

(406) 444·3064 

Bruce D. Cri ppen 
Thomas O. Hager 
Joseph P. Mazurek 
William J. (Bill) Norman 
Thomas E. Towe 

Dan W. Harrington 
Nancy A. Keenan 
Jack Ramirez 

February 21, 1986 

TO: Members, Revenue Oversight Committee 
Interested Persons 

Dave Bohyer, Staff Researcher~ FROM: 

RE: Taxation of Burlington Northern Railroad property 

The attached tables and graphs are addenda to the report 
presented to the Committee at the January 10, 1986 Revenue 
Oversight Committee meeting titled, "Railroad Taxation 
Issues: A Discussion of Railroad Valuation, Options for 
Complying with the Federal 4-R Act, and A Comparison of 
Burlington Northern Railroad Property Taxation in Eighteen 
States". 

The information is the result of the Committee's January 10 
request for further state-by-state data on valuation and 
taxes paid on a per mile basis. 

The information contained in the tables was collected from 
the responses to a survey questionnaire distributed in 
November 1985 to 24 states containing BN operating prop­
erties, and from telephone interviews conducted February 18 
and 19. 

All footnotes contained in the attached 
described in Appendix C, (pp. 63-68), of 
mentioned "Railroad Taxation Issues" report. 

db/BNADD/dw3 

information are 
the previously 
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'rULE 4 

8urlinqton Northern Railroad 
'raxable Value Per 'rrack Mile 

Taxabl. 
Value 

State 

1M taxable 
in Stat. 

(Millions) 

total 
track 
Hil •• Per Mil. Rank 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

Arltanau * NAa 53".56 NA NA 
Colorado 91.857 b 1119.,.5 81,948.77 7 
Florida 1.3lt6 73.31 31,996.73 9 
Idaho 61.119 I.6lt 131,711.98 3 
Illinois 31.900 1301.96 13,851.7" 13 
IWtua 9.655 ~1 15,038.9" 12. 
Kentucky 0.125 NA NA NA 
Minn .. ota 111.300 1 4059 30,130.57 10 

........ -. 
t«lNtAHA 35.368 • "370.91 8,091.68 .1" .. 
N.braska 362.200 v 1355 153,800."1 1 
New Mexico ".086 81.11 "9,701.98 8 
North DUota 8.500 cc "181.86 1,031.10 15K' 

Oreson * 97.108 917 1~,755.12 5 
South DUota NA NA NA NA· 

tuu * 156.000 IU\ 151".13 103,029."6 6 
Washington 371.899 2860 130,03".61 ,. 
Wisconsin 81.951 335 2"",629.85 1 
WycCns 16.975 958.79 28,13".,.2 11 

totAL 1"~.389 NA NA 
AVERAGE 91.51"311 NA $75,326.56 

-Sa-
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TABLE 7 

lurl1nqton Northern Railroad 1985 Proper~y Tax •• 
'aid 'er Track Mile Rankinq By State 

Property Total Property 
Tax PaieS Trac:.k Tax Per 

Rank State (Millions) Milas Mile 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

1 Wisconsin 1.a-6 335 $5,510.45 
2 Nebraska 10.300 2355 4,373.67 
3 ICan&&a 1.254 i 6I.2 1,953.27 
I. I«>N'IAHA 8.535 4370.91 1,952.68 . 
5 Wyomns 1.819 958.79 1,897.18 
6 Minnaaota 5.300 n 4059 1,305.74 
7~on 3.583 rr 2860 1.252.80 
80rea0n* 1.118 927 1.206.04 
9 Mev Mexico 0.080 82.21 973.12 

10 Florida 0.037 73.32 S04.6I. 
11 Horth Dakota 1.486 4182.86 355.26 
KA Arkanau * KA 534.56 KA 
KA Colorado KA 1119.45 KA 
KA IcSaho KA ~ KA 
KA Illinois KA 2302.96 NA 
KA I8ntucky 0.001 KA NA 
KA South Dakota KA KA NA 
KA Tuu * KA 1514.13 NA 

-9a- s. tJ,,f 

E~t­
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