
49th LEGISLATURE - SPECIAL SESSION 11 
MINUTES OF THE MEETING 

APPROPRIATIONS COMMITTEE 
MONTANA STATE 

HOUSE OF REPRESENTATIVES 

March 24, 1986 

The meeting of the Appropriations Committee was called to 
order by Chairman Bardanouve on Monday, March 24, 1986 at 
1:30 p.m. in Room 104 of the State capitol. 

ROLL CALL: All members were present. 

HOUSE BILLS 1, 2, 5, and 8 were heard. EXECUTIVE ACTION 
was taken on HOUSE BILLS 1 and 5. 

HOUSE BILL 1: "AN ACT APPROPRIATING MONEY FOR THE OPERATION 
OF THE SPECIAL SESSION ... " 

Sharole Connelly, Legislative Council, presented the bill 
(EXHIBIT A). She explained that money was budgeted for 
eight days of special session. An extra round trip was 
provided for in case the session went beyond Easter. 
Overtime was provided for Legislative Council staff. She 
pointed out that all telephone expenses had been consoli
dated under the Council. 

Representative Quilici said he spoke to the President of 
the Senate and the Senate Minority Leader, and they said 
they inadvertently didn't put the per diem expenses for 
March 23 for the Senate in the bill. They requested that 
the House add $5,000 into the Senate's portion of the 
bill to compensate them for that day. Ms. Connelly said 
that there was $10,000 in the bill to cover the corres
ponding expenses in the House. 

Opponents: None 

E X E CUT I V E ACT ION : 

HOUSE BILL 1: Representative Thoft proposed that the 
bill be amended to delete line 22. He felt that the 
Finance Committee members would be able to deal with the 
issues satisfactorily, and the process would be compli
cated if a subcommittee was utilized. Representative 
Moore seconded the motion. 

Representative Donaldson rose in support of the motion. 
He said that at this point trying to expand the Committee 
and do all that needed to be done would not be advisable. 
Representative Nathe asked Representative Donaldson if 
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the goals for the Finance Committee were the same as the 
Subcommittee's and Rep. Donaldson replied that they were. 
He added that they had been successful in getting the 
plaintiffs to delay the suit until the next regular 
Legislative session. He stressed that he felt it was 
a Legislative" responsibility to define basic education, 
and within the time framework they had he felt they 
could make some progress but going to the subcommittee 
would be going back to square one. Representative Peck 
rose in support of the motion, stating that going back 
to an eight-member committee would be replowing ground 
that had already been plowed. In light of the upcoming 
Special Session III he felt it would be difficult to 
accomplish very much. In response to Representative 
Quilici, Representative Donaldson stated he felt good 
steps could be made towards resolving the problem by 
the Finance Committee although the ultimate solution 
probably couldn't be reached. The question was called 
for on the motion; motion carried unanimously. 

Representative Peck moved to delete line 23 of HOUSE BILL 
1. Representative Thoft seconded the motion; the question 
was called for and the motion carried unanimously. 

Representative Quilici moved to amend HB 1 on line 16 by 
adding $5,000 to the Senate appropriation. The motion 
was seconded. Representative Moore wanted to know if 
the money was to be used to pay for the caucuses on the 
23rd. Rep. Quilici said he felt it was only fair to cover 
these expenses for the Senate since they were being 
covered for the House. Discussion followed regarding 
why the appropriation was being made for either House. 
Diana Dowling, Legislative Council, explained that the 
$10,000 for the House had been included in the bill at 
the request of the House Leadership. The question was 
called for; motion failed 9 to 11; see Roll Call Vote. 

Representative Lory moved to subtract $10,000 from the 
House appropriation contained on line 15. The motion was 
seconded; discussion followed. The question was called 
for and the motion carried 14 to 6: see Roll Call Vote. 

Representative Rehberg moved to strike Section 2 of HB 1 
in its entirety and renumber Section 3. The motion was 
seconded; the question was called for and the motion 
carried with Representative Fritz opposed. 

It was then moved and seconded that HOUSE BILL 1 DO PASS 

-2-



Appropriations Committee 
March 24, 1986 

AS AMENDED; motion carried unanimously. 

HOUSE BILL 5 was then heard. Representative Manuel 
presented the bill (EXHIBIT B). He stated that many 
farmers and grain growers had provided money from their 
own pockets to help resolve the McCarty Farms/Staggers 
229 case, in addition to those listed in the exhibit. 
He said that approval of the supplemental would help 
ensure that there would be enough money to close the case. 

Proponents: 

Bill Fogarty, Administrator of the Transportation Divi
sion, Department of Commerce, spoke up in support of HB 
5 (EXHIBIT C). He submitted that they had a very good 
case before the ICC at present. He said that the rail
road in Montana had no real competition, and that the 
revenue to variable cost for shipping grain out of Mon
tana was higher than in other states, using BN's system
wide average. Regarding out-of-court settlement nego
tiations with BN, he said at this point they were pro
bably miles apart, although BN did acknowledge that there 
were probably some reparations due and an index was 
proposed by them. He stressed the importance of pro
ceeding on the rate reasonableness phase of the case 
due to the time factor, adding that if the State ever 
had a chance to equalize its rates or get a competitive 
rate, it was through this effort. 

Terry Murphy, Montana Farmers Union, rose in support 
of the bill. The money appropriated by the State for 
this action likely would be repaid to the State after 
the matter was brought to a conclusion. He pointed out 
that the shippers didn't have quite the deep pocket that 
BN had and therefore the State's help was important, 
not only to the agricultural shippers, but to all ship
pers. 

Representative Ernst rose in support of the bill. 

Representative Nathe stressed that the individual farmers 
had raised much money for the case: $25,000 had been 
raised in Daniels County, and about $40,000 in Sheridan 
County, from contributions to special bank accounts. 

Senator Ed Smith rose in support of the bill. 

Representative Ted Schye rose in support of the bill as 
a grain producer. 
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Senator Larry Tveit wished to go on record as a proponent 
of the bill, as a producer and also as Director of the 
Montana Grain Growers Association. 

(Tape l:B:OOO) 

Opponents: None" 

Representative Manuel closed. 

Committee Discussion: 

Representative Moore asked Mr. Fogarty how much longer 
it would take the ICC to make a ruling, would it be in 
the State's favor, and if so, would BN then pur.sue the 
case through the federal system. Mr. Fogarty replied 
that they thought the decision would be very soon and 
they were cautiously optimistic that it would be favorable 
for the State. Also, BN would probably fight it. 
Representative Spaeth wanted to know if there was an 
estimate of the additional cost to the State if the case 
went to federal court. Mr. Fogarty said they had made 
their best estimate of what it would cost to get through 
the rate reasonableness portion of the case, but they 
didn't anticipate any great additional cost because there 
would be no new evidence allowed. Representative Nathe 
pointed out that the 4R's Act hadn't been working in 
cases where the railroad had a monopoly, and there was 
pressure on the BN to come to some settlement in Montana 
by the National Association of Railroads. In response 
to Representative Hand, Representative Manuel said that 
money for the case was like a loan and would be returned 
to the State at 10% interest. 

The hearing on HOUSE BILL 5 was closed. 

E X E CUT I V E ACT ION 

HOUSE BILL 5: Representative Manuel moved that HOUSE BILL 
5 DO PASS. Representative Peck seconded the motion; motion 
carried unanimously. 

HOUSE BILL 2 was then heard. Chairman Bardanouve pointed 
out that HOUSE BILL 8 had the exact same language as 
HOUSE BILL 2 did regarding fire suppression, and therefore 
when testimony was heard regarding this portion of HOUSE 
BILL 2 it would also be applied to HOUSE BILL 8. Repre
sentative Moore, sponsor of HOUSE BILL 8, explained 
that the reason he introduced HB 8 was because HB 2 
lumped together two different monies and he felt that 
the State Lands money should be considered entirely 
separate from the General Assistance money. 
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The hearing was then opened on the fire suppression 
portion of HOUSE BILLS 2 and 8. 

Proponents: 

Dennis Hemmer, Department of State Lands, spoke up. 
The money being requested is for the suppression of fires 
from Fiscal Years 1985 and 1986 (EXHIBIT D). He said 
that the Department did not have enough funds to make 
it through the 1987 fire season and possibly not even 
enough to make it through 1986. The money was spent 
primarily on six large fires - $2.5 million - and 293 
additional fires. 

Opponents: None. 

Committee Discussion: 

In response to Representative Moore, Mr. Hemmer said 
that the BLM bill had not yet been audited, and any 
savings made from this action would be reverted to the 
General Fund. In response to Representative Rehberg, 
Mr. Hemmer explained that BLM's bill was audited by the 
Department of Lands to ensure that there were no portions 
of it that the Department felt should not be included. 
He explained that they had joint finance people on the 
fires and that the accounting was quite good. In response 
to Representative Moore, Mr. Hemmer said that no fires 
had qualified for FEMA reimbursement in the past fiscal 
year. 

Proponents, General Assistance portion of HOUSE BILL 2, 
were then heard: 

Dave Lewis, Director of the Department of Social and Re
habilitation Services (SRS), spoke. The bill projects 
the anticipated General Assistance case loads through 
the biennium, which are now higher than was anticipated 
when the budget was set. Regarding the Transient As
sistance portion of the request, the program in the past 
has run at about $30,000 per year. This year a local 
program for transients is billing the Department for pro
viding the lodging to the transients. They have the right 
to bill the county welfare office for this and at present 
about $17,000 in bills this year has been incurred. 
This was not anticipated when the budget was put together. 
They have the authority to move the FY 1987 budget to 
1986 to cover these costs; however, Mr. Lewis felt they 
should bring the issue to the Appropriations Committee. 

Louise Kuntz, Montana LOW Income Coalition, rose in support 
of the supplemental. 
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Opponents: None. 

Committee Discussion: 

In response to Representative Winslow, Mr. Lewis explained 
that $32,000 in costs for the Transient Assistance fund 
had been incurred thus far this year, with about $17,000 
of that originating from the God's Love Shelter in Helena. 
The remainder had been spent Statewide. None of the other 
transient shelters were billing, although they could. 
Representative Winslow wanted to know how many groups 
there would be that would qualify under the present 
situation, and Mr. Lewis was aware of four others in 
the State. Chairman Bardanouve wanted to know how 
claims were verified, and was told that the billings 
were made under the name of the transient receiving the 
services. Representative Winslow wanted to know what 
made Mr. Lewis think that $41,000 would cover their 
costs if the word got out that other shelters could be 
taking advantage of the funding. Mr. Lewis said they had 
no way of knowing if the other groups would start to 
bill. If this did come to pass, they wouldn't be able 
to provide any assistance to transients as far as trans
portation. The $32,000 figure had been budgeted based 
on historical need. Mr. Lewis explained that the billing 
included three days' lodging at $20 per day, and the 
welfare office gave out the transportation money directly. 
Mr. Lewis pointed out that the God's Love Shelter had 
been billing the welfare office since its inception. 
In response to Representative Donaldson, Mr. Lewis said 
there was a limitation of three days' lodging but no 
way of controlling the number of times a transient returned 
and took advantage of the provision again. 

In response to Representative Peck, Mr. Lewis said one of 
the reasons for line-iteming the money was to prevent 
using money from other programs because this would force 
SRS to make decisions on where money should go and he 
felt this should be up to the Legislature. 

Representative Rehberg questioned whether the issue 
couldn't be addressed by the Interim Finance Committee 
before Special Session III in June, with the Department 
in the meantime transferring funds to cover the expenses. 
Representative Winslow didn't think this would be possible. 

Representative Winslow wanted to know, if the Department 
ran out of money, did it have an obligation to ask for a 
supplemental, and Mr. Lewis said he hadn't looked at the 
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ramifications of this. Representative Lory pointed out 
that if transients didn't get sent home, they would then 
be eligible for General Assistance, which would ultimately 
be more costly to the State. 

The hearing was closed on HOUSE BILL 2. 

(Tape 2:A:OOO) 

E X E CUT I V E ACT ION 
. 

Chairman Bardanouve stated that in order to treat both 
HOUSE BILL 2 and HOUSE BILL 8 fairly, they should both 
not be acted on for the present time. Possibly a final 
decision could be made later in the week. Representative 
Moore said this was agreeable to him. 

Representative Donaldson said that in view of the pos
sibility of a special session of the Legislature being 
held in June to deal with the budget shortfall, he was 
concerned about the timelines regarding the Legislative 
staff reviewing the Governor's budget recommendations. 
He suggested that the Appropriations and Taxation Com
mittees of the House work with the Legislative Fiscal 
Analyst to formulate a time schedule question for the 
Legislature on how the thing would be coming together; 
he felt this should be done now. Chairman Bardanouve 
entertained the possibility of appointing a subcommittee 
to consider this. This met with general approval and 
the following members were appointed by the Chairman: 
Representative Donaldson, Representative Peck, Represen
tative Miller, and Representative Spaeth. Representative 
Lory requested that the Subcommittee also ask the Gov
ernor to set up a date for the Special Session as soon 
as possible. 

The meeting was adjourned. 

~~~" 
Representative rancis Bardanouve rman 

DR 
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JUDY RIPPINGALE 
LEGISLATIVE FISCAL ANALYST 

TO: 

FROM: 

SUBJECT: 

STATE OF MONTANA 

OfficE. of t~ LE.gij.[atbJE. 9~ca[ dfna[yj.t 
STATE CAPITOL 

HELENA. MONTANA 59620 
406/449-2986 

March 20, 1986 

Legislative Finance Committee 
.-

Carl Schweitzer ~7 -,.I..I'~A.'--,~.-/ 
Senior Analyst'- a . t- - /'-

R ail r~itigation Supplemental 

The Department of Commerce is requesting a supplemental of $144,314 

of general fund for the continuing litigation of the McCarty Farm/Staggers 

229 Case. Complimenting this supplemental request is a requE'st by the 

Department to transfer general fund of $70,000 which is appropriated for 

fiscal 1987 to fiscal 1986. The $214,314 of funds would be us~d to pay ex-

pert witness costs for the "rate unreasonableness" portion of the case. 

HISTORY OF TF.E McCARTY FARMS/STAGGERS 229 CASE 

The McCarty Farms Case (filed in March 1981) is a class action suit 

that was filed by the Ag Coalition (Farmer Pnion, Farm Bureau, Women In-

volVE'd in Farm Economics, The National Farmers Organization, Montana 

Grain Growers Association, etc.) charginl7 Burlington Northern with unrea-

sonableness of rates for the period of 1978 through 1980. The State's 

Staggers 229 Case was filed in March 1981 under the provisions of the 

Staggers Act. The Staggers Act gave all interested parties the opportuni

ty to protest rail freight rates in effect as of December 1980. The Decem-

ber 1980 rates were designated to be the basis for all future rates and if 

they weren't protested by March 1981, they were forever unprotestable. 



In 1982, an Interstate Commerce Commission (ICC) Administrative Law 

Judge found that in the case of McCarty Farms, the Burlington Northern 

possessed market dominance and determined that their rates were unrea

sonable. The Burlington Northern then appealed this decision to the full 

ICC. 

Late in 1982, the ICC determined there were enough similarities be

tween the McCarty Farms and the State's Staggers 229 Cases that the 

cases were combined. In 1984, after waiting nearly two years for an ICC 

decision, the McCarty Farms attorneys filed a motion in Federal District 

Court in Great Falls to force the ICC to proceed with the case. The ICC 

decided to reopen the entire case and to proceed under the rules and reg

ulations currently in effect. This meant that both "market dominance" and 

"rate unreasonableness" would both have to be re-proven. The ICC de

cided to first make a ruling on the "market dominance" portion of the case 

before proceeding with the "rate unreasonableness" portion. By July 1985 

all parties had filed their briefs on the "market dominance" portion of the 

case. 

The amount of time and financial resources necessary to resolve this 

issue has taken longer than the Department of Commerce estimated. In 

December 1984 the Department hsd estimated that by early spring 1985 the 

ICC would have to make a ruling on the "market dominance" portion of the 

case. They also estimated that by fall 1985 or spring 1986 the "rate un

reasonableness" portion would be decided. As of March 1986 the ICC has 

yet to rule on the "market dominanC'e" portion of the case. 

To date the state has spent $334,497 on the "market dominance" por

tion of the case. Table 1 details the expenditures on "market dominance." 

In April 1985 the legislature approved a $253,144 general fund 

-2-



supplemental entitled Burlington Northern legal costs. Part of that sup-

plemental was $110,600 for expert witness testimony in the "market domi-

nance" portion of the case. The remainder of the supplemental was for 

other cases being litigated with the Burlington Northern. The legislature 

also appropriated $200,000 for the 1987 biennium for the expert witness 

costs of the case. With the proposed supplemental of $144,344 the totel 

cost for the 1987 biennium would be $344,144. 

Fiscal Year 

1982 
1983 
1984 
1985 

Table 1 
McCarty Fprms/Staggers 229 Case 

ExpenditurE" Fistory 

1986 (through Feb.) 

Total Expended on Market Dominance 
Remaining 1987 Biennium Appropriation 
Supplemental Request 

Total Expenses Anticipated 

Amount 
Expended 

$ 9,614 
46,251 
16,431 

137,075 
125,026 

$334,497 
74,974 

144,344 

The Department expects an ICC ruling on the "market dominance" 

portion of the case any day now. From the date of the ruling on market 

dominance, the department will have 60 days to submit its briefs on rate 

unreasonableness. 

If the supplemental is approved and the $70; 000 is transferred from 

fiscal 1987 to 1986 the Department will have $30,000 available in fiscal 1987 

to complete the case. The department has verbally stated that the remain

ing $30,000 should be sufficient to complete the case. 

-3-



There are two objectives the state is pursuing in continuing litigation 

of this case. First and foremost the state is tryinP.' to get the Burlington 

Northern to lower its shipping rates on wheat and barley by approximately 

20 percent. Second the reparation cost to date that the state is contend

ing the Burlington Northern has overcharflred rail users and the cost of 

litigation to date is $188 million. r .. anguage was included in House Bill 500 

which stated: "The department shall seek to recover the general fund ex

penditures plus interest at a rate of 10 percent from any settlement in this 

case." 

The big unknowns on the cost side are: 

take the ICC to make a ruling in the case? 

(1) How much longer will it 

(2) Will the ruling be in the 

states favor? and (3) If the ruling is in the states favor will the 

Burlington Northern pursue the case through the federal court system? 

The supplemental is based on the assumption the ICC rules quickly and 

there is no further appeal of the action. 

CS2 :rls 
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DEPARTMENT OF COMMERCE 

TED 5CHWINDEN. GOVERNOR 1424 9TH AVENUE 

- STATE OF MONTANA------
(406) 444·3494 HELENA. MONTANA 59620·0401 

S~~RY OF MONTANA DEPARTMENT OF COMMERCE 
AND McCARTY FARMS, INC. ET AL SUIT AGAINST 

THE BURLINGTON NORTHERN 

HISTORY OF THE CASE 

In September, 1980, Richard McCarty initiated a proceeding 

in U.S. District Court in Montana (Great Falls) alleging 

exorbitant rates being charged by the Burlington Northern 

Railroad Company (BNRR) for Montana grain. The District Court 

certified the class then referred the case to the Interstate 

Commerce Commission (ICC) for determining rate reasonableness. 

On December 14, 1981, an ICC Administrative Law Judge found the 

BNRR had market dominance in Montana and that present and past 

rates were unreasonable and determined that a rate of 200 

percent of revenue to variable cost was the maximum reasonable 

rate. 

On March 25, 1981, the Montana Department of Agriculture 

and the Montana Wheat Re.search and Marketing Committee initi

ated a separate complaint proceeding before the ICC stating 

that the base rates in effect on October 1, 1980 were 

excessive. 

The ICC, in July, 1982, reopened the McCarty case for 

taking additional evidence. At the same time, the ICC consol

idated the separate complaints. Since the July 1982 consolida

tion, the ICC has reopened these proceedings on two additional 

occasions. The current consolidated complaints continue to be 

referred to as the McCarty Farms case. 



I 

J , 

ICC PROCEDURES 

Although the ICC Administrative Law Judge found the BNRR 

market dominant in Montana, and their rates unreasonable, the 

reopenings by the Commission required both the plaintiffs and 

the BNRR to resubmit arguments. First, the ICC required 

evidence from both parties on market dominance. Upon the proof 

of market dominance, both parties will address the question of 

reasonableness of rates. 

The latest reopening of the proceedings on September 11, 

1984, was in response to a Writ of Mandamus filed by the 

complainants in u.S. District Court in June, 1984, seeking ICC 

action on the market dominance aspect of the case. 

In their September, 1984, reopening order, the ICC 

directed the parties to submit additional evidence on new 

market dominance guidelines. 

On November 9, 1984, the BNRR filed its market dominance 

evidence alleging competition is the overriding factor in 

setting its rail rates. 

On July 19, 1985, in reply to the BNRR's evidence, com

plainants have prepared an exhaustive analysis which conclu

sively shows that in fact the BNRR is market dominant in the 

transportation of wheat and barley from Montana to the PNW. 

NEED FOR SUPPLEMENTAL FUNDS 

The Department of Commerce is requesting $144,314 in 

supplemental funding for expert witnesses and data collection 

for the rate reasonableness phase of the case. An ICC decision 

on market dominance is expected soon and the Department would 

only have a limited time (30-90 days) to submit their rate 

reasonableness case. 



As with all of the funds appropriated·for HcCarty Farms by 

the Legislature, the amount plus ten percent will be returned 

to the General Fund upon successful resolution of the case. 

OUT-OF-COURT SETTLEMENT NEGOTIATIONS 

In December, 1985, the plaintiffs at the request of BNRR, 

met to discuss a settlement prior to any ICC or court decision. 

Although the parties have considerable disagreement over a 

settlement at this time, the dialogue is continuing. 
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DEPARTMENT OF STATE LANDS 

FIRE SUPPRESSION SUPPLEMENTAL 
FISCAL YEAR 1986 

The following summary represents un budgeted expenses incurred by the Department 
of State Lands to date for fire suppression during Fiscal Year 1986. The 
State-wide Budgeting and Accounting System (SBAS) has been utilized to record 
fire suppression expenditures as they occurred during the fire season. 

The following information is taken from SBAS and reflects expenses incurred 
for emergency firefighters hired locally, overtime, contracting of manpower 
and equipment from other agencies, supplies, aircraft rental and other expenses 
typical of suppressing forest fires. The outstanding obligations are costs not 
yet posted to SBAS. The BLM billing is based on their cost estimate, and a 
bill is forthcoming. The USFS bill is in the process of being audited and 
will be paid in February along with the other outstanding obligations shown. 
Any adjustments to these bills resulting from the audit, or additional FY86/87 
fire costs will be reflected in any supplemental presented as a result of the 
1986 fire season at the 1987 Legislative Session. 

Total Supplemental Cost Summary 

FYl986 EXPENSE 

SBAS Fire Expense through January 

OUTSTANDING OBLIGATIONS: 

U.S. Forest Service billing 
Bureau of Land Management billing 
Montana State Prison billing 
Missoula Rural Fire Department billing 
Bureau of Indian Affairs 

TOTAL 

SUPPLEMENTAL 
REQUEST 

$ 1,173,141.86 

1,857,449.93 
50,747.40 
7,692.42 

89,494.20 
6,946.48 

$ 3,185,472.29 




