Montana Judicial Video Network

Policy Issues

Use In Juvenile Proceedings

Background:    Under the 2003 statue, in adult criminal proceedings only misdemeanor sentencings were permitted via video. As a result up to 2005 some judges were sentencing defendants via video if the defendant didn’t object, some were taking the change of plea via video and then retaking the plea in person at the sentencing hearing. Some reasoned against taking any plea or imposing sentence via video even if the defendant was requesting it. In 2005, the legislature expanded the permissible use of video conferencing in adult felony sentencings. 

The 2005 language

46-12-201 Manner of conducting arraignment --use of two-way electronic audio-video communication. (5)  A judge may order a defendant's physical appearance in court for arraignment. In a felony case, a judge may not accept a plea of guilty or nolo contendere from a defendant unless the defendant is physically present in the courtroom or is appearing before the court by means of two-way electronic audio-video communication. 

 46-17-203. Plea of guilty -- use of two-way electronic audio-video communication.  Has not been amended. 

46-18-102. Rendering judgment and pronouncing sentence -- use of two-way electronic audio-video communication. Has been amended.
Under the Youth Court Act, appearance via video for initial proceedings is permitted, see (41-5-332 Custody -- hearing for probable cause.)   However, the Youth Court Act does not currently provide for dispositional hearings.
Issue: The result is that some courts are proceeding to conduct dispositional hearings of youth court cases via video even though the statute on youth dispositional hearings is silent. Please see 41-5-1513. Disposition -- delinquent youth – restrictions.  

Use By Public Defenders
Background:  Under the current statutes a defendant may appear via video conferencing for an arraignment, bail hearing, a change of plea, or even sentencing.  Counsel is required to be present with the defendant unless the defendant waives having the counsel present then the attorney is permitted to appear in court.  

46-12-201 Manner of conducting arraignment --use of two-way electronic audio-video communication (4) Whenever the law requires that a defendant in a misdemeanor or felony case be taken before a court for an arraignment, this requirement may be satisfied by two-way electronic audio-video communication if neither party objects and the court agrees to its use and has informed the defendant that the defendant has the right to object to its use. The audio-video communication must operate so that the defendant and the judge can see each other simultaneously and converse with each other, so that the defendant and the defendant's counsel, if any, can communicate privately, and so that the defendant and the defendant's counsel are both physically present in the same place during the two-way electronic audio-video communication. The defendant may waive the requirement that the defendant's counsel be in the defendant's physical presence during the two-way electronic audio-video communication.

Issue: Some courts and public defenders have come to view the statute to require an attorney to be present with the defendant and also to have an attorney present in the courtroom.  Most rural courts have been willing to recess in order to have the attorney/client converse, while others take the former procedure of having two defense counsel for each hearing.  Additional technology may be necessary in addition to formulated policies.  Note the issue comes up in hearings where an attorney appears in a civil case remotely.   

Appropriate Use By Private Entities 

Background:  As the JVN has evolved one use has been for attorneys to use the network for deposing witnesses in private civil proceedings, or for other purposes not generally relating to the public’s need to process judicial proceedings.  Private attorneys receive continuing legal education over the system through the University of Montana Law School.  

While there has been a small amount of this type of use, courts have, at the direction of the OCA, charged an hourly fee for usage of $50.00.  Any funds resulting from this use are to be remitted to the OCA.

While this usage is minimal and does not cause disruption of services in that courts individually prioritize the use of the systems, there is concern that there is not a statewide policy on the appropriateness of the practice.  Also, there is concern that the use of the systems in this regard is not being consistently managed.  

The Department of Administration has acceptable use guidelines for state telecommunications systems in rule (Appendix H of the 2005 Assessment and Evaluation of the Montana Judicial Video Network Report). which may allow a good deal of this activity to take place, but which might deny some of it.  Members of the legal community and vendors have expressed interest in clarification of how the JVN facilities can be used.  

Issue:  The Council should determine the type of use that is appropriate for the JVN.  The Policy Advisory Council, the OCA and ITSD should then review current statute, rule and policy in comparison to the appropriate use, and consider issuing modifications regarding the appropriate use, if needed.

Connections With Private Facilities

Background:  A primary use of the Montana Judicial Video Network is to interconnect and communicate with detention facilities or hospitals throughout the state.  Many of these facilities are private such as the Reintegrating Youth Offenders facility at Galen, or the new private prison in Shelby.  As private facilities, the OCA has no authority over the type of equipment or networking capability at these facilities.  However, as a primary destination point for court business, these facilities are extremely important to the courts statewide.  

Issue:  The Council should consider recommendations to assist the OCA in establishing standard equipment and networking capabilities that private facilities should utilize in order to communicate well with JVN courthouses.  As an example, does the council believe a standard Memorandum of Understanding similar to what is being used with courthouses should also be used with private facilities? 
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